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EDITOR'S 


PREFACE. 


M.  HE  SUBJTBCT  of  the  enstting  Treatise  is  one  of 
rerj  general  interest.      It  embraces  an  extensive 
r  variety  of  particulars  relative  to  the  n^otiation  of 

a  large  portion  of  human  affairs.  Every  possessor  of 
property  is  more  or  less  connected  with  some  Mort* 
gage  transaction-— either  personally^  or  by  those 
through  whom  his  title  is  derived*  A  knowledge 
therefore  of  the  operation  and  effect  of  a  Mortgage 
security  must  be  very  desirable  to  all  who  stand  in 
the  relation  of  lender  and  borrower,  and  especially 
to  those  from  whom  a  ready  and  intimate  acquaint- 
ance with  the  subject  is  professionally  required. 
To  assist  in  communicating  accurate  and  usefiil 
information  on  this  branch  of  legal  leaning,  was 
the  original  design  of  the  present  undertaking}  aad 
the  Editor  hopes,  that  in  the  ample  field  of  annola^ 
tion  into  which  he  has  been  imperceptibly  led,  ke 
has  not  lost  sight  of  the  grand  object  to  which  the 
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ft 

leaned  Author's  laborious  and  successful  exertions 
have  been  so  eminently  directed. 

By  the  Preface  to  the. First  Edition  it  appears 
that 'the  Author  at  one  time  proposed  to  himself 
a  niora  confined  method  of  treating*  his  subject; 
but  recollecting  the  frequent  embarrassments  he  had 
himself  experienced  in  his  studies,  from  books 
written  as  if  intended  more  for  the  perusal  of  adepts 
in  science,  than  for  the  instruction  of  the  unlearned, 
he  thought  it  most  conformable  to  his  original  de* 
sign,  which  was  to  smooth  the  way  for  others; 
to  sacrifice  conciseness,  to  perspicuity  and  accu* 
racy-^preferring  the  imputation  of  being  prolix  and 
tedious^  to  that  of  being  obscure  and  perplexing. 


In  thi4»,  the  Editor  has  followed  his  Author,  be* 
C9jcm  it  ws^  V^  wish  to  fall  in  as  nearly  as  possible 
with  the  spirit  and  genius  of  the  original  plan ; 
an^  because,  in  so  important  a  particular  as  the 
Li^Wj  where  great  stakes  both  of  property  and 
chfuntoter  are  depending,  nothing  can  be  more  in* 
jui^ifjw  than  a  9ipp»qt  or  ambiguous  coo^ideration 
of.  the  subject. 

V  •      ••      •  ■ 

li^w  text  books  are  variously  conqfiosed.  Some 
mfo^.  seleot  the  heads  of  law,  and  refer  to  the 
repoft  for  the  rf asoiis  and  authority  of  each  posi- 
tiopu  .  ^me  adopt  a  more  didactic  plan,  and 
illustrate,  by  comparisons  and  examples^  the  ab-* 
strutter  doctrines  of  the  subject  on  which  they  treat ; 
while  others  collect  and  methodise  the  authorities. 


epitomise  the  cMes,  and  preCojce  each  parajipraph 
with  an  elementary  principle,  followed  np  with  an 
abridgment  of  the  adjudication'  whereon  it  is 
ffninded.  Mr.  PoweU^i  Treatise  on  the  Law  of 
Mortgages  i%  a  book  of  this  latter  class ;  and  if  the 
anttotsiaons  (which  profess  to  be  a  continnation  of 
the  original  wovk,  rather  than  an  assemblage  of 
short  notes  on  questionablef  points)  had  exhibited  a 
Afferent  mode  of  compilation,  a  singular  discre- 
panoy  woold  have  been  observable;  engendering 
indeed  a  just  flftu^icion  that  the  Editor  had  nol 
dnlj  iq;i|ireeiatod  the  intent  of  his  Author's  nndep* 
taking. 

To  the  Student  thk  work  was  originally  ad-« 
dressed ;  but  the  subsequent  editions  have  rendered 
it  pre-eminently  useful  to  the  practical  Lawyer,  in 
discovering  to  him  parallel  cases,  and  hi  furnishing 
him  with  a.  systematic  body  of  law  on  a  subject  of 
very  frequent  recurrenee.  In  short,  the  high  repQ-» 
tatioa  of  the  original  Work  renders  it  an  indispen* 
sable  part  of  every  Lawyer's  Library.  It  was  the 
scaffcity  of  so  valoable  a  Treatise,  that  induced  tite 
Editor  to  undertake  the  task  of  preparing  a  new 
edition  for  the  press;  and  he  conceived  that  by 
addmg^  the  subsequent  decisions  and  other  practical 
information,  he  should  be  forwarding  the  design 
of  the  learned  Anther.  The  Bditor's  object  has 
been  ta  make  the  present  edition  of  Mr.  Poweirs 
Work  a  comprehensive  digest  of  the  theory  an9 
practice  of  Conveyancing,  with  reference  to  Mort- 
gage securities. 


X,  editor's  prsface, 

But  to  state  more  particularly  what  has  been  done 
OD  the  occasion  of  this  re-publication, 

1st.  The  paging  of  the  fourth  edition  has  been 
preserved,  and  uniformly  referred  to,  except  where 
the  contrary  has  been  expressly  noticed.  In  the 
Analytical  Table  of  Contents,  as  also  in  the  Table  of 
Cases,  and  in  the  Index,  the  figures  refer  to  the 
paging  of  the  fifth  Edition. 

2dly«  Marginal  reductions  of  the  principal  pointy 
of  each  paragraph  have  been,  added  throughout. 
The.  aim  in.  this  has  been  to  detect,  the  principle 
or  {general  rule ;  and  the  Editor  places  much  coafir 
dence^  in .  this  part  of  his  undertaking,  as  he  feels 
peiisuaded  it  will  materially  assist  research,  and 
greatly  facilitate  the  general  comprehension  of  the 
Work. 

Sdly.  The  cases  cited  by  the  Learned  Author  have 
been  examined,  and  all  other  cases  bearing  on  the 
s^oqt,  as  well  prior  as  subsequent,  which  a  dili- 
g^t  research .  could  discover,  have  been  added  in 
tl^e  40t^s.  The  produce,  however,  actually  exhi- 
b)1^d,  bears  f^  small  proportion  to  the  number 
rejected,  .luid  which  the  anxiety  of  collecting  all 
the  authorities  made  it  necessary  to  review.  Refer*, 
ences  also  have  been  made  to  text  writers;  and. 
questionable  doctrines  have  been  stated  and  ex- 
apiin«d  with  &  desire  rather  to  reconoile,  than  to, 
enfci:ea^.  doubts. 


' .  *  t 


4thly.  A  new  Table  of  Cases,  cited  in  the  text 
and  notes  (which  amouht  to  nearly  five  thousand). 


Analytical  Tidbles  of  Contents  to  both,  volumes, 
have  been  prefixed. 

dtbly*.  An  Appendix  of  Precedents  has  been  anr 
nexed,  containing  a  great  variety  of  forms^  arranged 
on  an  entirely  new  plan.  The  first  number  consists 
of  forms  in  constant  nse,  to  which  the  subsequent 
drafts  refer.  One  object  in  this  arrangement  has 
been  to  save  the  repetition  of  the  usual  set  of 
mofl^gage  recitals,  provisoes,,  and  covenants,  which, 
if 'inserted  in  the  thirty  succeeding  numbers^  would 
have  swollen  <he  Appendix  to  an  unwieldy  and  ex^ 
pensive  lengfth.  The  convenience  of  having  these 
oornmon  forms  in  a  separate  shape  is  too  obvious  to 
require  comment. 

ethly.  A  new  and  copious  Index  is  subjoined,  as 
well  to  the  principal  matters  as  to  the  Appendix, 
and 

7thly.  It  may  not  be  amiss  to  mention,  that  several 
of  ihe  notes  contain  almost  complete  treatises  on 
Turious  subjects  connected  with  Mortgage  transac- 
tions. Among  these,  the  notes  on  Receivers,  At- 
tendant Terms,  Judgments,  and  the  Statute  of 
limitations,  are  conspicuous. 

In  taking  leave  of  an  old  and  instructive  Com- 
panion, the  Editor  is  affected  with  emotions  of  the 
liveliest  gratitude  for  the  extensive  advantages  he 
has  derived  from  a  preparation  of  the  ensuing  sheets 
for  the  press ;  and  he  sincerely  hopes  that  the  la- 
bonrs  of  the  Learned  Author  will  not  be  unaided  by 


Xii  fiDITDR*S  PRKPACS. 

his  humble  amiotationsy  in  ccMimtuiricatiitg^  useful 
information  to  others.-— For  a  generous  extenuation 
of  the  numerous  errors  and  imperfections  i^hich  a 
learned  attd  M^peritettced  tye  w9t  easflj  diseforer, 
the  Editor  tresis  to  that  eandoor  aad  fiberality  with 
whidi  the  criliciams  of  the  Profession  are  ever  ac- 
companied 


In  coodosion,  the  Editor  desires  to  express  }m 
thankfiilness  ta  his  friend  Rs VBU^  Fhilups^  Esa. 
rf  the  Middle  Temple,  for  the  kind  assistance  he 
fau  fdfcfded  hittf  during  the  progress  of  Hhe  Work. 

5|  Old  Sjuar^t  LiwoM^hm^ 
'      eiftfilpe.l8M. 
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T£8T](M0NISS  OF  LEARNED  AUTHORS. 


Or  Mr.  Fombumque. 

In  Mr.  Powell's  Treatue,  ike  wkoie  mbieei  rdatwe  to  ike 
Imw  ofMortgageB^  u  conridered  with  great  exadneu  and  duen- 
.— 2  Fonb.  264,  6th  Edition. 


Of  Mr.  Butlbr. 

Fbw  parti  qf  the  law  lead  to  tke  diMcumon  of  more  egOetmve 

or  we/U  learning  than  the  Lalo  of  Mortgagee.     The  Reader  will 

find  energ  thing  relating  to  that  comprehenewe  nUgeet,  ooU^tU 

wUk  great  indoMtrg  and  ingemdtg  in  the  Law  op  Mortgaobs, 

by  Mr.  Powbll.— Butler^B  Co.  Litt  205,  a.  237,  a. 

Of  Mr.  Barton. 

Powbll  on  Mortgagbs,  i$  a  book  to  whiek  I  wouU  call  the 
Stmdenfe  partiadar  attention^  not  onhf  on  aecomnt  of  the  able  and 
edentifie  manner  in  wkich  the  learning  upon  the  snljed  ie  dit- 
aueedf  bmt  beeame  tke  law  relating  to  Mortgages  kas,  in  its  varum* 
ramnfieatumMf  a  very  intimate  connection  witk  almost  every  other 
branch  of  conoegandng ;  and  in  order  to  $kew  this  connection^  and 
render  tke  Treatise  as  generaUg  instmetioe  as  possible^  the  Author^ 
in  coUeeting  the  cases  upon  the  subject,  has  so  stated  them  (where 
theg  admitted  of  it),  as  t6  shew  not  only  their  immediate  relation  to 
the  pariienlar  law  of  Mortgages,  but  their  principles  and  tendency 
with  regard  to  the  laws  of  property  in  generaL  The  Author  kas, 
indeed,  in  tkis  Treatise,  contrived  to  introduce  more  general  law 
tkan  is  perhaps  to  be  found  in  any  other  single  Treatise  upon  any 
legal  suigeet.^l  Barton's  Elem.  Con.  Intr.  xud.  lit  Edition. 

Mr.  Prbston  aho  adds  his  testimony  to  th6  meriu  of 
Mr.  PowelTs  work,  in  tke  third  volume  of  kis  Conveyancing, 
p.  460,  and  in  9  Abs.  288. 
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34,  n. — ^Possession  after  assignment  for  creditors,  36. — ^Possession  must  ac- 
company and  follow  deed,  ib. — Evidence  admitted  to  prove  possession^  con- 
lutent  with  deed,  3&— Modern  rules  respecting,  37,  n.  38,  n. — Cases  to  which 
the  statute  of  21  Jac.  1.  c.  19.  s.  10, 11,  has  been  held  to  apply,  43,  n.— Cases 
to  which  that  statute  does  not  extend,  44,  n.  to,  47  n. — 13  £liz«  and  21  Jac.  1.  dia* 
tinguished,  44. — ^Notice  and  registration  compared,  47, — 27  Elia.  c.  4.  s.  2.  48. 
Reteming  title  deeds  after  mortgage,  ib. — ^Retaining  title  deeds  is,  to  realty» 
vhat  detention  of  possession  is  to  personalty,  49. — Retension  of  possession  >of 
goods  and  title  deeds,  distinguished,  50. — No  culpability  attaches  to  mortgagee 
of  reversion  from  his  not  having  title  deeds,  50,  51. — Second  mortgagee  having 
deeds  witboat  noticei  preferred,  62 — so  if  he  obtain  legal  term,  ib. — ^Persons 
entitled  to  custody  ot  title  deeds,  52»  n.— Deeds  not  token  from  second  mort- 
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gagee,  54. — Rule  for  postponing  first  mortgagee  on  aeconnt  of  non-possession  of 
deeds,  ib.  66. — Custody  of  deed  creating  term  with  declaration  of  trast,  50, 
67,  n. — SaflTering  detention  of  deeds  not  intrinsically,  lfut^prinli  facie  frau- 
dulent.— General  expression  of  rule,  67,  n. 

CAP.  III. 

WHAT  IS   NECESSARY  TO  CONSTITUTE  A   MORTGAGE.  OF  LANDS. 

At  law,  there  must  be  a  conveyance  of  a  grantable  thing,  58. — In  equity,  assign- 
ment of  rents  creates  lien  on  land,  ib. 

CAP.  IV. 

OP  THE  MORTGAGOR. 

Who  may  not  mortgage,  68. — ^Who  may  mortgage,  69. — Mortgages  under 
powers,  60,  n.— What  implies  power  to  mortgage,  61, 62,  n.  66.  68.  70.  72. — 
•'  Profits"  implies  power  to  mortgage,  61.  7S,  74— especially  if  yearly  proftts 
cannot  raise  sum  within  time,  63. — **  Profits"  carries  fee,  71,  n. — ^Trust  by  will 
to  pay  debts  confers  power  to  mortgage,  66 ; — and  trustees  may  mortgage 
without  waiting  for  decree,  65. — Power  to  portion  includes  power  to  raise  it  by 
mortgage,  (i6. — ^Three  rules  of  construction  as  to  raising  portions,  68,  n. — 
Lord  Cowper's  two  rules,  81,  n. — Portions  raiseable  out  of  rents,  when,  68. 
Of  interest  on  portions,  67,  n.  72.  79,  n.  99,  n. — Statute  of  fraudulent  devises, 
69,  n. — When  legacies  covpled  with  debts  may  be  raised  by  mortgage,  71,  n. 
Power  to  charge  implies  power  to  mortgage  with  interest,  72. — ^Power  must 
be  recited  or  taken  notice  of,  ib. — Contingent  term  vests,  when,  74.  78,  n.  80. 
Mortgage  of  reversionary  term,  97,  n.  99,  n. ;  is  reluctantly  decreed,  79.  93. 
98,  n.— ^Portions  or  maintenance  raiseable  although  one  parent  alive,  76,  76, 
n.  77«  82.  84 — except  as  to  contingent  portion,  78. — ^Words,  **  after  death  of 
father  and  mother,"  rejected,  76.'—Maintonancc^  81,  n.  86,  87.  89 — As  to 
arrears  of  maintenance,  90. — Reversionary  term  not  mortgageable  for  main- 
tenance, 100,  n. — ^Trust,  a  law  to  trustee,  83. — Younger  children,  84,  n. — 
Portions  postponed  till  term  in  possession,  88. — Other  provisiens  furnish  no 
ground  to  suspend  portions,  91.— Portion  may  be  vested  at  twenty-one,  though 
not  then  payable,  92. — No  time  fixed  for  payment  of  portion,  it  can  be  raiseable 
by  rents  only,  92. — ^Term  cani^ot  be  mortgaged  till  in  possession,  sed^qu,,  96,  n. 
General  rules  as  to  raising  portions,  94.  99,  n.  100. — Executor  may  mort- 
gage term,  101. — Specific  or  residuary  legatee  cannot  follow  property,  102 — 
except  there  be  fraud,  102. — Power  of  executor,  102,  n. — Mortgage  by  exe- 
cutor bad  if  tlierc  be  collusion,  gross  negligence,  or  notice,  ib. — Mortgage 
by  one  exerutor  to  bis  companion,  or  for  debt  due  from  testator,  104,  n. — 
Mortgage  of  realty  by  executors,  ib. — Executors  may  be  mortgagees,  106,  n. ; 
but  eannot  lend  money  on  personal  security,  nor  after  decree,  ib. — Benefit 
accrues  to  estate,  loss  to  executor,  ib. 

CAP.  V. 

OF  THE  MORTGAGEE. 

Who  may  be,  106 — who  may  not  be,  107. 

CAP.  VT. 

HOW  A  MORTGAGE  IS  CONSIDERED   IN  EQUITY. 

Origin  of  equiUblc  jurisdiction,  107. — Mortgage  a  creature  of  equity,  and  con- 
sidered a  chattel,  though  in  fee,  108,  Arn<— -Debt  paid, mortgagee  atrustee,109. 
Mortgage  in  fee  not  a  total  revacation^410;  except  it  be  to  devisee,  112. 
and  then  ^u.,  1L6 — or  unless  uses  beyond  mortgage  are  declared,   US,  n. — 
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Teaaat  in  tail  cannot  mortgage  withoat  revoking  will,  113,  n. — ^Conrejtoce  for 
debts  a  revocation  pro  tanio  only,  114,  n. — Bankriiptcj  the  same,  ib. — Use 
beyond  mortgage  annulled,  if  contrary  to  apparent  intent,  ib. — Testator  equitable 
owner  after  mortgage,  ib. — Harknets  v.  Bayley  over-ruled,  116,  n. — Equity  of 
redemption  inseparably  incident  to  mortgage,  110. — Once  a  mortg^.ge,  and 
always  a  mortgage,  116,  n.  117,  n.  128. — Redemption  cannot  be  prevented  by 
special  agreement,  117,  n. — Restraint  on  redemption  void,  117, 118, 119.  122. 
124;  except  under  family  arrangement,  127. 129;   which  is  proveable  by  parol, 
129. — Redemption    cannot    be    restrained,    though    proviso   be    in   separate 
defeasance,    120. — Defeasance    supplied    on  parol  evidence,  120,  n.  151.—' 
Costs,  121,  n. — Agreement  at  time  of  mortgage  to  make  absolute  conveyance 
conditional,    void,   121. — Mortgagee    may   purchase    equity    of  redemption^ 
122,  n. ;  contra  if  parties  are  attorney  and  client,  124,  n. — Absolute  convey- 
ance with  power  of  sale,  implies  mortgage,  ib. — Matter  subsequent  will  not 
Bike  that  a  mortgage  which  was  no  so  originally,  125. — ^What  circumstances 
will  convert  absolute  conveyance  into  mortgage,  116,  n.  125,  n.  127 ;  but  right 
of  pre-emption  may  be  reserved  to  mortgagee,  temb.^  125.— Subsequent  agree- 
ment for  absolute  purchase,  with  proviso  for  re-conveyance,  valid,  126. — 
Agreement  to  redeem  after  release  of  equity  of  redemption  binding,  126. 145.'— 
Demand  of  Interest  after  absolute  coifveyance  makes  it  a  mortgage,  151. — 
Fetters  on  redemption  no  avail,  132.— Absence  of  covenant  to  pay  money,  no 
objection,  192  to  134. — ^Lien  on  mortgage  not  reciprocal,  136,  n.— 'Proviso  for^ 
re-purchase    allowed,   138— -distinguished    from    mortgage,  130.   134 — court 
egainst,  139,  n. — ^frequent  in  annuity  deeds,  ib. — Conditional  sale,  139,  n. — Mort- 
main aot,  ib. — what  dispositions  within,  141,  n.  142,  n. — ^its  policy  vindicated, 
143,  n. — Rules  in  equity  as  to  parol  evideneei  143. 147,  n.  148, 149, 150. — > 
Debt  may  be  discharged  by  parol,  143, 144,  n.-*-Tnist  of  mortgage  executed, 
though  not  in  writing,  145. — ^Trust  confessed  by  answer,  or  admitted  by  trnstee* 
binding,  145,  n.  151. — ^Parol  evidence  not  admitted  between  co-mortgagors  to 
discharge  assets  of  one  deceased,  146 — ^nor  to  shew,  that  by  naming  executor, 
testator  meant  to  cancel  his  debt,  ib. — Proviso  for  redemptit)n  supplied  by 
parol,  151. — Equitable  mortgage,  151,  n. — Debt  the  principal,  land  the  inci* 
dent,  14& — ^Mortgagor  need  not  join  in  transfer  of  mortgage,  152 — ^unless 
mortgagee  be  in  possession,  153 — but  desirable  that  he  should  join,  152,  n. 
if  not,  notice  of  transfer  should  be  given  him,  153,  n. — ^When  new  covenant 
§0T  payment  of  money  necessary,  ib.— Of  turning  arrears  of  interest  into  prin- 
cipal, 154,  n. — ^Mortgagor,  how  aiTeeted  by  account  between  mortgagee  and 
aoigneej  ibi 

CAP.  VlL 

OF  THE  INTBRBST  OF  A  MORTGAOOH  IM  THE  PREMISES 

MORTGAGED  BT  HIM. 

• 

Moi^lg^gor's  interest  till  default,  155. — Mortgagor  and  tenant  at  will  compared,  ib.* 
Present  view  of  mortgagor's  interest  till  default,  157,  n. — Mortgagor  not  a 
disseisor  at  election,  but  his  tenant  a  trespasser,  157,  8.  IGl. — Mortgagor's 
lessee  may  be  evicted  by  ejectment  of  mortgagee  without  notice  of  mortgage, 
or  notice  to  quit,  159. — Lessee,  to  be  secure,  should  examine  lessor's  title,  IGO. 
Emblements,  161. — Mortga{;or  bound  by  his  own  lease,  103 — ^and  mortgi^ee 
too,  if  he  acknowledge  it,ib. — Covenant  for  mortgagor  to  enjoy  till  default  runs 
with  assignment  of  mortgage,  ib. — Effect  of  mortgagee's  admtssiou,  that  he  is 
out  of  possession,  164.— Waste  by  mortgagor  restrained,  165. — Mortgagor 
c^Dot  bar  mortgagee  by  fine  and  non-claim,  ib.-— or  dispute  mortgagee's  title, 
166— or  set  up  prior  lease  against  ejectment  by  mortgagee,  166,  n.^-Kecovcry 
by  tenant  in  tail  confirms  prior  mortgage,  165.— Mortgagor  in  possession  gains 
parish  settlement,  166, 167,  n.<— Mortgagee  shall  not  be  put  to  his  indebiiatnt 
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«w»if»p«7.  168.— Mortgagee  bound  to  re-assign  on  tonder  of  prinetpal,  in- 

ler^st,  and  costs,  ib.— Statute  staying  proceedings  on  payment  of  money  into 
court,  lb.— Recent  cases  at  law  on  this  statute,  lG9,n.— Recent  cases  in  equity 
on  the  same  statute,  170,  n.— Mortgagor  in  possession  may  vote  for  knighta  of 
tae  shire,  and  so  may  mortgagee  if  in  possession,  ib. 

CAP.  VIII. 

OP  THE  INTEREST  OP  THE  MORTGAGEE. 

Mortgagee's  estate  before  forfeiture,  171-— Leases  by  mortgagor,  void  against 
mortgagee,  ifo.— contdi,  if  lease  be  prior  to  mortgage^  173— but  mortgagee  may 
recover  m  ejectment,  ib.— Mortgagee,  on  giving  tenant  notice  of  mortgage, 
entitled  to  growing  rent  and  rent  in  arrear,  172. 174,  175,  n.  176,  n.— Wliat 
It  lease  be  before  or  after  mortgage,  176,  n.— Mortgagor  and  mortgagee  should 
join  in  granting  leases,  177,  n.  186. —Interest,  not  rent,  secured  by  morl^^age, 
175,  n.-^f  attornment,  173, 4.  n.— Mortgagee  of  leaseholds  for  whole  term  liablo 
^r  rent  and  repairs,  178. 184— though  he  lose  his  money  or  never  enter,  178.^ 

^^^n**!??**  ®^  *  ^*^  ®°^  ^^  ^^"  ®*^®*  mor^agee,  181.— Equitable  mortgagee 

compellable  to  take  whole  term,  182 If  mortgagee  enter  he  becomes  subject  to 

covenants,  182, 183, 184,  n.— Demand  of  rent  equal  to  actual  entry,  183,  n.  184,  n, 
—Mortgagee  of  ship  not  liable  for  necessaries,  but  must  repair,  188,  n* — 
Caution  to  mortgagee  to  take  under-lease  instead  of  assignment,  185,  n.--Of 
covenants  mnning  with  land,  187.— Till  foreclosure,  mortgagee  has  but  a 
chattel,  lb.— Mortgagee  in  possession  cannot  lease  to  bind  mortgagor,  188. — 
Mortgagee  cannot  cut  timber,  188, 189^Expences  convertible  into  prmcipal, 
189.— Mortgagee  entitled  to  benefit  of  attendant  terms,  ib.— and  to  good  title 
acqmred  after  mortgage,  190— Recovery  by  tenant  in  tail  leU  in  preceding 
incumbrance,  ib.— -Effect  of  tenant  in  tail's  bankruptcy  on  mortgage  made  by 
him,  191.— Assignees  take  subject  to  all  equities  of  bankrupt,  193,  n.— Re- 
newed  terms  enure  to  mortgagee,  1^5.— Of  renewals  in  Ireland,  196.— Mort- 
gagee  obliged  to  repair,  ib.— Mortgage  of  advowson,  197.— Straoniacal  pre- 
sentation, 197,  n.— Nominee  of  mortgagee  in  by  wrong,  but  his  title  good,  198. 
—Instead  of  foreclosing,  mortgagee  should  pray  sale  of  advowson,  199. — 
llevise  for  payment  of  debte,  206.— Simple  contract  debts  carry  interest,  when, 
200.  202.— Cancellation  of  debt,  202,  203.— Mortgagee  not  guilty  of  mainte- 
nance in  defending  title,  203— should  be  party  to  suite  concerning,  203,  n.— 
but  must  dehver  deeds  to  prior  incumbrancer,  of  whom  he  has  notice,  204. — 
Mortgagee  not  compellable  to  surrender  old  lease  for  lives,  ib.— may  pursue:  all 
his  remedies  at  once,  ib.—  no  right  to  shew  title  deeds,  213,  n.-^-Solicitor,  though 
he  has  iien  on,  cannot  pledge  deeds,  203,  n.— Infant  mortgagees  enabled  and 
compellable  to  convey  by  order  of  court,  under  statute  of  Anne,  206,  &  n.— 
may  convey  by  fine  or  recovery,  206, 207.— Order  unnecessary,  if  infant  consents. 
20«,  n.—Mode  of  procuring  order,  206,  n.— Lunatic  mortgagees,.209.— Mort- 
gagee a  purchaser  pro  tanto,  211.— Settlement  after  marriage,  void  against 
mortgage,  211, «.— Collaterals  in  marriage  settlement,  volunteers,  212,  n. — 
Mortgagee  cannot  bar  mortgagor  by  fine  and  non-claim,  or  recovery,  212.— 
Mortgage  not  an  estoppel,  212,  &  n.— Mortgagee  may  gain  parish  settlement, 
zi/— and  after  seven  years  in  possession,  may  vote  at  ekctioas  and  sit  in 
parliament,  213.^Charge  of  debts  generally,  «Konerates  purchaser,  214. 

CAP.  IX. 

OF  THB  OBLIGATION  OP  A  MORTGAGOR  TO  8EB  TO  THB  APPUCATIOK 

OF  UJS  PURCHASE  HOMEY. 

Mor^or,  when  liable  to  see  money  appUed,  214— Power  to  executor  to  sell 
for  payment  of  debts,  216.-Heir  entiUed  after  debU  paid,  2W.-Krst  trust 
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to  pttj  debts  generaUyy'  purchaser    exonerated,  217— eontrit  of  sehedaled 
debts,  218,  n. — Payment  to  exeentor  enough,  when,  219. — Charge  of  debts  ge« 
Derail  J,  same  as  devise  for  that  purpose,  220,  n. — General  rule  as  to  unspecified 
and  aeliednled  debts,  221.  228.  231. — Estate  to  be  sold  and  5/.  paicl  to  A., 
purchaser  must  see  it  paid,  contr^  if  estate  to  be  sold  generally,  222. — Exe- 
cutor may  sell  term  for  his  oirn  debt,  223. — Of  a  sale  pendente  lite  by  creditors, 
223, 224. — Devise  to  sell  and  pay  debts  and  legacies,  purchaser  exonerated, 
285---contrJi  if  to  pay  legacies  only,  229 — or  mortgages  and  legacies,  233.*— 
Parson  advancing  money  under  act  of  parliament  must  see  it  applied,  22&^ 
or  advancing  money  for  payment  of  debts  ascertained  by  report,  227. — 
Of  paying  money  into  Bank  of  England,  228. — Power  to  sell  includes  power 
to  give  discharge  for  purchase  money,  semb.,  235.— Purchaser  bound  to  see 
bis  money  applied  only  where  there  are  no  trustees ;  if  there  are  trustees, 
tiiey  can  give  good  discharges,  237.— -Pay ment  to  trustees  enough,  239. — Ex- 
onerating clause  may  be  implied,  239,  n. — Latest  general  rule,  240,  n. — Deed 
to  be  construed  from  moment  of  its  execution,  ib. — Cases  where  purchaser 
should  see  his  money  applied,  241,  n.  242,  n. — Cases  where  he  is  exonerated 
iirom  that  burthen,  243,  n. — Power  to  give  receipts  not  transferrable,  242.-^ 
One  trustee  renouncing,  power  remains  to  others,  243.— -Devise  to  two  or  three 
trusteea  and  the   survivor,  244.  246,  n. — Delegation  of  powers,  246,  n. — Of 
dbclaimer,  247,  n. — Disclaimer  by  trustees  appointed  by  deed  or  will,  248,  n. 
Effect  of  disclaimer  on  powers,  249,  n. — Mode  of  changing  trustees  under 
power  for  that  purpose,  250,  n.  ' 

CAP.  X. 

OF  THE  BQUITT  OF  RBDEMPTION. 

Eqoity  of  redemption  deBned,  250— is  a  tide  in  equity,  and  an  estate  rather  than 
a  right,  251 — ^may  descend,  be  granted,  and  be  devised,  252 — ^may  be  aliened 
by  deed,  252,  n. — supports  curtesy  and  possemo  fratris^  but  not  dower,  nor 
escheat,  ib.— continues  opened  till  actually  foreclosed,  253 — is  noticed  at  law, 
254 — cannot  be  taken  in  execution,  254.  341,  n. — ^is  a  good  consideration, 
354,  n.— is  subject  to  crown  debts,  257-— mode  of  conveying, 258— mortgage  of, 
260,  n.— equitable  seisin  of,  252,  n. 

CAP.  XI. 

WHO   MAY  CLAIM  THE  EQUITY  OF  REDEMPTION, 

Mortgagor  and  aU  claiming  under  him,  261. — Volnnteer,  262. — ^Assignees  of 
bankrupt,  ib.— Bankrupt  himself,  262,  n. — Insolvent,  ib.  n. — Lessee,263.— >Bond 
creditor  having  obtained  judgment,  ib. ;  and  as  to  leasehold,  execution,  271.— 
Jadgment  creditor,  263,  n. — Representative  of  judgment  creditor  preferred  to 
assignee  of  bankrupt,  280.— Protestant  heir  of  Papist,  264.— Roman  Catholic, 
264,  n.— Customary  heir,  as  youngest  son  in  boroagh  english ;  and  all  sons  in 
gavelkind,  265.— Person  for  time  being  entitled  to  estate,  266.— Devisee  in 
preference  to  heir,  ib. — Personal  representative  and  heir  apparent,  266,  n.-— 
xenants  by  elegit,  lecarifacia$^  &c.  274.— Crown,  283 — and  its  assignee,  284,  n. 
Executor,  283,  n.— Guardian,  284.*— Committee  of  lunatic,  285,  n.«— Jointress, 
285.— Dowress,  286,  n.  209.— Tenant  by  purtesy,  287.— Creditors  of  hus- 
band, 290.— -Subsequent  incumbrancer,  298.— Remainder-man,  312,  n. — Bond 
not  binding  on  copyholds,  2G3,  n. — Mortgage  dh  execution  of  power  pro 
toMto  only,  266,  n. — Bequest  of  money  will  carry  mortgagee's  interest  ia 
land,  267>  n. — General  character  of  Lord  Mansfield's  decisions^  ib.-^Before 
tenant  in  tail  can  devise  equity  of  redemption,  he  must  sufier  recovery,  268,  n. — 
Whether  equity  of  redemption  devisable  before  condition  broken,  268. 270,  n. 
273,  n. — ^Mortgagee  cannot  devise  before  condition  broken,  272. — Doctrine  of 
eonditiona,  271,  n. — Origin  of  judgment  9jxielegits,  273,  n.— Judgments,  when 
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to  "be  searched  for,  274,  n.  275. — Four  rules  as  to  time  when  lien  of  jud^ent 
attaciies  on  real  and  personal  estate,  279,  n. — Terms,  when  to  be  assigned, 
275,  n. — Of  redemption  by  a  creditor,  281,  n. — Redemption  must  be  of  entire 
mortgage,  282,  n.-— Receipt  of  rents,  highest  instance  of  equitable  seisin,  288. 
Arrear  of  interest  recoverable,  291. — Arrears  on  Crst  mortgage  no  preju- 
dice to  subsequent  incumbrancer,  292.— -Incumbrancer  entitled  to  arrears 
against  remainder-man,  292,  n. — ^Arrears  answerable  out  of  assets  of  tenant  for 
life,  [see  Errata],  292, n. — Mortgagee  purchasing  life  estate  liable  to  arrears,  ib. 
Receiver,  when  appointed,  293 — what,  and  who  he  is,  294,  n. — mode  of  his 
appointment,  ib.< — Motion  for  receiver,  at  what  time  it  may  be  made,  295,  n. — 
Who  may  be  receiver,  296,  n. — Mortgagee  cannot  be  receiver  but  may  employ 
bailiflT.  296, 297,  n. — Sureties  for  receiver,  297,  n. — ^When  second  mortgagee  may 
have  receiver  appointed,  298,  n. — ^First mortgagee  cannot  have  receiver  appointea, 
ib. — Under-mortgagee  cannot  object  to  receiver,  299,  n. — Receiver  appointed  in 
favour  of  equitable  incumbrancer,  300. — Of  his  laying  out  money  for  repairs, 
301 ,  n. — lie  cannot  let  without  order,  302,  n. — but  he  may  give  notice  to  quit, 
ib. — and  may  distrain  but  not  eject,  ib. — His  accounts  to  be  settled  yearly, 
303,  n. — What  actions  lie  against,  303,  n. — ^Allowed  notliing  for  trouble,  304,  n. 
Mortgagor  answerable  for,  ib. — SVhea  and  how  discharged,  ib. — Receiver  of 
colonial  estates,  305,  n. — Old  practice  of  conveying  equity  of  redemption, 
after  foreclosure,  reprobated,  ib. — Whether  trustees  for  sale  may  pay  surplus 
to  cestui  que  trust  with  notice  of  judgments,  308,  n. — King  may  be  redeemed, 
309,  310,  n. — Corporation  bound  by  equity  of  redemption,  310,  n. — Contribu- 
tion by  tenant  for  life,  311,  312,  313.^Pre8ent  rule,  314,  n.-— Bill  of  quia 
ftWl,  313,  n. — Incumbrances  paid  off  by  tenant  for  life,  and  tenant  in  tail, 
whether  in  exoneration,  316,  n. — Daughter,  having  redeemed,  shall  hold 
againrt  posthumous  son,  317. — Equity  of  redemption  on  mortgage  in  fee  equit- 
able, not  legal  assets,  318. — ^Assets  distinguished  as  to  devised  and  de- 
scended estates,  319,  n. — ^Equity  of  redemption,  equitable  assets,  320,  n.  322. 
Attendant  term^  in  nature  of  real  assets,  321,  n. — -Doctrine  of  assets  inappli- 
cable to  judgment  creditor,  323. — ^Reversion,  assets,  when,  323, 324, n. — ^Course 
of  administration  in  law  and  equity,  324,  n. — Mode  of  affecting  assets,  325,  n. — 
Devised  estates  and  equities  of  redemption  how  affected  by  what  creditors,  326,  n. 
Equity  of  redemption  devised  for  payment  of  debts,  what  assets,  327,  328. — 
Simple  contract  debts  obtain  lien,  when,  329,  n.-^Administration  of  equitable 
assets,  lb. — Equity  df  redemption  not  liable  to  creditors  in  life- time  of  mortgagor, 
330. — Bond  no  lien  on  equity  of  redemption,  330,  n. — Of  possessio  fratris, 
331,  n. — Persons  redeeming  must  be  entitled  to  legal  estate,  332, 333. — Creditor^ 
may  redeem,  on  shewing  that  trustees  or  executors  refuse,  collude,  or  are  unsafe, 
3:)2,  n. — Equity  will  assist  claims  to  redeem,  except  in  cases  of  fraud,  334. — 
Equity  of  redemption  governed  by  equitable  rules,  335.— Right  to  redeem  and 
foreclose  should  be  reciprocal,  ib. — Non-claim  on  tine  begins  from  time  of  tender 
or  payment  of  money,  335,  n. — Second  mortgagee  redeeming  first,  must  pay 
expences  of  first  mortgage  in  foreclosing,  336,  n. — Proviso  of  redemption 
presumed  from  inadequacy  of  price,  337. — Mortgagee  may  retain  possession  till 
paid  principal,  interest,  and  costs,  338. — Further  charge  must  be  paid  though 
title  defective,  ib. — Priority  of  redemption  where  first  mortgage  is  defective, 
ib. — Heir  mast  redeem  both  estates  or  neither^  339 — so  must  second  mort- 

fagee  redeeming,  ib. — so  must  purchaser  of  equity  of  redemption,  340,  n. — 
Lule  holds  no  longer  tUan  both  mortgages  continue  united  in  original  mort- 
gagor, 341,  n. — Distinction  on  this  rule  between  foreclosure  and  redemption, 
342,  n. — Assignee  of  mortgagee  entitled  to  whole  money  due,  344 — ^though  he 
purchase  for  less,  345 — except  as  against  creditor  and  band  fide  purchasers, 
347. — Mortgagee  buying  dower,  heir  on  redemption  entitled  to  it,  346. — ^Guar- 
dian purchasing  mortgage  it  wiil'  be  for  benefit  of  ward,  ib. — Mortgagee  may 
tack  baud  to  his  mortgage,  347— against  heir,  but  not  against  mortgagor,  348. 
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Sjaopsis  of  cases  on  tackiog  bond  to  mortgage^  348,  n. — Tn  uLat  cas^^s  bond 
tKkable  to  mortgage  and  what  not,  350,  d. — When  tacking  allowed  to  simple  con- 
tract creditor,  351,  n.-^Tacking  allowed  to  executors,  352. — No  tacking  against 
aisigiiee  of  mortgagor's  executor,  353. — Bond  tackable  to  mortgage  against  de- 
visee of  equity  of  redemption,  ib. — No  difference  whether  bond  debt  be  before 
or  after  mortgage,  354. — ^Equitable  lien  for  purchase  money  unpaid,  354,  n. — As 
to  carrying  interest  beyond  pemdty  of  bond,  355. — Mortgagee  may  transfer  ex- 
eeis  of  debt  beyond  penalty  of  bond  to  his  mortgage,  358,  n. — M^hat  will  carry 
interest  beyond  penalty,  ib. — Bond  not  tackable  to  mortgage,  against  wbom» 
359. — ^Mortgages  not  within  statute  of  limitations,  except  by  ansdogy,  300.— 
Origin  and  progress  of  this  rule,  361,  n. — As  to  plea  of  statute,  362, 363.  365.-^ 
Ten  years  allowed  after  disabilities  removed,  363. — No  time  a  bar  where 
there  is  Irand,  365. — Disability  of  coverture,  366,  367. — ^Twenty  years  having 
began  will  continue  to  run,  366. — ^Time  runs  against  remainder-man  daring  par- 
ticnolar  tenant's  life,  369,  n. — Atfcount  settled,  36B. — Promised,  370,  n. — From 
what  period  time  begins  to  run,  ib« — ^Dormancy  of  suit  thirty-five  years,  ib. — 
Delay  through  embarrassment,  371,  n. — Infant  suitor  bound  by  laches,  372,  n. 
Demand  withont  process  no  avail,  ib. — ^Welsh  mortgage,  373,  380. — ^What 
time  a  bar  to  the  redemption  of,  376. — ^When  debt  is  paid  time  begins  to  nin» 
380,  n. — Irish  lease  and  loan,  374,  n. — ^Bristol  bargain,  375,  n. — ^Acknowledge 
meat  of  mortgage,  380 — by  conversational  admissions,  381 — ^proved  by  parol^ 
382,  n. — ^Modern  rule  as  to  admission  of  parol  evidence,  384,  n. — Mor^gee 
rabnitting  to  be  redeemed  time  no  bar,  384.386. — Redemption  allowed  after 
forty  years,  384 — after  fifty  years,  385. — ^What  will  bar  ejectment  will  bar  biU 
in  equity,  ib. — Second  mortgagee  not  affected  by  bar  to  first,  ib. — Acknowledg- 
ment fin>m  recitals,  386,  387.r-'Ignorance  of  rights  or  distress  of  parties,  no 
bar  to  mle,  387,  n. — ^Mortgage  may  be  redeemable  as  to  one  part,  but  not  as 
to  another,  388,  n. — ^No  ^ime  a  bar  to  redemption  of  rent-charge,  389,  n. — Ac- 
knowledgment of  mortgage  in  letter,  settlement,  assignment,  surrender,  recital, 
answer,  devise,  by  demand  of  interest,  or  promise  of  account,  ib. — ^Onus  lies  on 
mortgagor,  390,  n.--^As  to  length  of  time  when  possession  is  retained  by  niort* 
gsgee,  391,  b. — ^Bond  presumed  satisfied,  when,  391,  n.  392. — No  general  rule 
for  presuming  mortgage  satisfied  after  twenty  years,  392,  n. — Mortgage  never 
discharged  while  interest  paid  on  bond,  394,  n. — Conveyance  of  equity  of  re- 
demption, when  presumed,  397,  n. — Of  presuming  re-conveyance  from  mort- 
gagee, ib. — Re-conveyance  of  legal  estate  presumed  after  twenty  years,  where 
money  can  be  presumed  paid ;  temb.,  399.  401. — Effect  of  statute  of  limitations 
on  pawns  of  personalty,  400,  n.-— Revival  of  debt  by  devise,  357.  401,  n. — 
Ch^bers  in  Inns  of  Court  regulated  by  Benchers,  402. — Of  parties  to  bill  to 
redeem,  ib. — Executor  and  person  having  legal  estate,  402,  n. — Person  entitled 
to  equity  of  redemption  in  another  estate,  ib. — Mortgagee,  his  trustee,  and 
eeaimi  que  trust,  ib. — First  tenant  in  tail,  403. — Mortgagee  having  assigned  not 
a  necessary  party,  405.T-Mortgagor  when  not  a  necessary  party,  405,  n. — 
Heir  abroad,  403. — Parties  to  bill  by  second  mortg9gee  to  reaeem,  ib. — ^Fine 
not  enlarged  on  bill  to  redeem,  ib. — ^Act  to  prevent  clandestine  mortgages,  405. 
Mortgagor  to  give  second  mortgagee  notice  of  first   mortgage,  406.-— This 
statnte  does  not  coyer  fraud,  407. — ^Voluntary  mortgage  an  exception,  ib. 

CAP,  XII. 

OF  A   DEVISE  OF  MORTGAGES. 

^^''^^go  in  fee,  devisable  by  will,  attested  by  three  witnesses,  408. — What 
words  will  pass  mortgage  in  fee,  408, 409. — "  Mortgages''  coupled  with  personal 
tUags,  will  not  pass  fee,  410. — ^Whether  general  words,  descriptive  of  real 
estate  only,  will  pass  mortgage,  411,  412. — Devise  of  lands  in  A.,  or  elsowhore, 
will  not  pass  mortgage  lands,  413.— JSfiect  in  will  of  term  '*  elsewherc/Mll,  n. 
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What  general  words  will  pass  land  in  mortgage,  41d. — ^Empty  legal  estate  of  no 
benefit,  therefore  not  included  in  general  devise,  4i7»  n.  418, n. — Ererjr  part  of 
will  must  be  looked  to  for  intention,  419,  n. — If  that  not  embarrassed  l^ai  estate 
will  pass,  420,  n. — Resalt  of  cases  on  this  head,  421,  n. — Legatee  of  mortgage 
money  should  be  executor  as  to  that  debt,  ib.-<-Devise  of  mortgage  for  yeara« 
4S2,  n. — Scotch  mortgaige  not  devisable  by  English  will,  ib. — After  decree  of 
foreolosnre  nisi,  '*  My  freehold  lands,**  will  pass  mortage  in  fee»  428. — ^Be- 
quest of  money  held  to  carry  interest  in  land,  424,  n.— AiUr  foreclosure  eatate 
not  devisable  as  a  mortgage,  unless  will  be  re-published,  425,  n.  428. — Mort- 

Bge  of  reversion,  heir  must  pay  money  or  be  foreclosed,  4^S6,  n. — Devise  of 
terest  does  not  carry  -principal,  427. — Devise  of  mortgage,  what  attestatton 
tt  requires,  ib. — ^Wi(l,  to  pass  legal  estate,  must  be  duly  attested,  431,  n. — ^Effect 
of  testator's  receipt  of  mortgage  money  after  bequest  thereof,  431,  n.— Devise 
of  equity  of  redemption  and  reversion  in  freeholds,  483,  n.— *in  copyholds^  ib. 

CAP.  XIII. 

OF  FRIORTTY  OF  INCUMBRANCES  IN  LAW  AND  EQUITY,  IN  WHICH  TKB 
DOCTRINE  OF  TACKING  PRIOR  AND  LATTER  SECURITIES  TOGBTH^R^  13 
CONSIDERED. 

Oeneral  creditors  bound  by  particular  equity,  434. — Agreement  for  mortgage  hy 
letter,  436. — Incumbrancer  having  legal  estate  preferred,  ib. — Mortgage  void 
by  ante-dating  it,  435,  n. — Judgment  paid  in  turn  with  mortgagee^  435.-^Pri- 
ority  bv  possession  of  ship,  435,  n. — LU  pendens,  436,  n. — First  mortgagee 
concealing  his  incumbrance  postponed,  437,  n.  438,  439.<-«What  notice  a  clerk 
has  by  engrossing  deed,  439.-<-In  what  light  signature  of  witness  viewed 
440,  n.— Of  instruments  made  in  ignorance  or  mistake  of  rights,  442,  n.«— 
Title  not  affected  by  misrepresentation  of  third  person,  443. — Loss  of  priority 
bv  denial  of  mortgage,  446. — Qui  prior  est  tempore  potior  est  jure,  446. — 
Value  of  equities  how  determined,  449,  n. — Mortgagee  entitled  to  legal  estate 
considered  as  if  he  had  it,  450,  n. — but  second  mortgagee  obtaining  it  preferred, 
lb.— Mortgagee  of  chose  in  action,  giving  notice  to  trustee,  preferred,  451.— • 
Amongst  equal  equities,  the  one  to  which  legal  estate  is  annexed  preferl'ed, 
452. — llneaual  equity  not  balanced  by  legal  estate,  453,  n. — Mortgagee  pro- 
tected by  old  satisfied  statute,  ib. — Third  mortgagee  without  notice  of  second 
obtains  priority  by  buying  in  first,  454,  455, 456. — Second  mor^gee  should 
immediately  buy  in  first  incumbrance,  455,  n.— Acts  of  first  mortgagee  not  to 
aflTect  subsequent  incumbrancer,  456,  n. — ^Terms  for  years,  457.*— Attendant 
terms,  458.  477,  n. — ^invented  to  keep  estates  in  right  channel,  45d.-^Term 
to  pay  debts  attends  after  debts  paid,  460. — In  what  cases  terms  will  attend 
witnout  expreA  declaration,  461  to  463.— Administrator  not  entitled  to 
term  limited  to  intestate,  464.— Trust  of  term  exhausted,  it  attends,  464,  n. 
Term  in  remainder  will  attend,  ib.— -Nature  of  attendant  terms>  467.-— Per- 
sons entitled  to  protection  of,  468,  469. — Equitable  interest  protected,  469,  n. 
Crown  debts,  ib. — Consequence  of  leaving  deeds  virith  mortgagor,  4^2. — 
Annuitant  not  entitled  to  custody  of  title  deeds,  474,  n.— ^Term  shottld  be 
assigned  to  mortgagee's  orwn  trustee  475,  n. — Possession  of  deed  treating 
term  no  defence  in  ejectment,  476 — but  such  possession  of  deeds  ac- 
companied with  declaration,  gives  preference,  416,  n. — Legal  estate  without 
deeds,  difficulty  in  proving  title,  477,  n. — ^Purchaser  a  favourite,  478,  n. — 
Oeneral  rule  as  to  terms'  attending  by  implication,  ib. — ^Advantage  of  term, 
479,  n. — ^Trust  of  term  may  he  extended,  480,  n. — Term,  what  protection 
against  crown  debts,  481,  n. — Term  protects  i^inst  dower,  when,  ^3,  n.-^ 
Necessitv  of  procuring  assignment  of  prior  legal  term,.  486,  n. — Of  barring 
outstanding  terms  by  fine  and  non-claim,  487,  n.— Rules  on  merger  of  terms, 
488^  n.-^Proviso  of  cesser,  490,  n.— Or  presumed  surrekoers  ojf  T)fcRMS 
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K>8  rxAU,  491,  &.-j01d  Tides  respecting,  401. — Mortgagor  not  to  set  np 
tide  agftinst  mortgagee,  494,  n.— No  presumption  of  surrender  from  mort^ 
gigee*s  neglecting  to  take  assignment,  495. — ^Term  recited  in.  special  verdict 
canoot  be  presamed  surrendered,  495,  n. — ^Where  trustees  ought  to  convey, 
jmj  may   presume  conveyance,  490,  n. — ^Term  acquired  in  after  ejectment 
brought,  4S7,  n. — ^General  rule,  ib. — ^Presumption  to  be  in  favour  of  persons 
entitled  to  possession,  499,  n.^!>f  adverse  possession  in  cestui  que  trust,  500,,n« 
Purpose  of  justice  to  be  looked  to,  500.-*Term  kept  alive  by  recital,  501,  n. — 
Term  presumed  surrendered  against  owner,  when,  502,  n. — Judgment  in  Doe 
y.HUder,  ib. — Grant  presumed  of  right  of  way  from  long  usage,  503,  n. — 
Neglect  of  term  evidence  of  its  surrender,  504,  n.— Necessity  of  noticing 
terms  on  marriage  settlements,  604,  n.  508. — What  circamstances  will  rebut 
presumption  of  surrender,  506,'  n. — General  rules  for  determining  when  a  term 
may  be  presumed  to  be  surrendered,  509,  n, — Mortgage  not  presumed  satisfied 
in  less  than  twenty  years,  ib.— When  assignment  may  he  dispensed  with,  509,  n. 
510,  n.— Assignment  preferred  to  declaration,  though  accompanied  with  deeds, 
510,  n. — Mortgagee  preferred  to  jointress,  512.— Third  mortgagee  need  not 
prove  actual  payment  of  money  for  prior  incumbrance,  512. — Mortgagee  pro- 
tected from  fraud,  ib. — Judgments  not  docketed  in  due  time  lose  their  preference, 
613. — Docketing  unnecessary  as     between    judgment   creditors,  514. — Un- 
docketted  judgments  binding  with  notice,  514,  n. — Judgments,  from  what  time 
they  bind  real  estates,  515.  517.^^udgment  creditor  cannot  tack,  when,  519,  n* 
Advantage   derived   from  prior  judgment,  518,  519.— Mortgagee  may  taclc 
prior  judgment  to  his  mortgage,  520,  n. — Lands  purchased  after  judgment, 
may  be  extended,  521. — Judgment  creditor  buying  in  first  mortgage,  when 
peferred,  522. — ^No  tacking  allowed  to  simple  contract  creditors,  522,  524. — 
Prbr  mortgage  no  protection  unless  forfeited,  523. — Mortgagee  having  legal 
estate  may  tack  further  sum,  when,  524.-^Debt  tacked  to  mortgage  becomes 
part  thereof,  525,  n.— Distinction  on  tacking,  as  to  redemption  and  foreclosure, 
626,  n. — No  advantage  in  prior  mortgagee's  buying  latter  judgment,  527.—^ 
first  mortgagee  in  possession  twenty  years,  no  bar  to  second  mortgagee,  529,  n. 
Second  efiectual  mortgage  will  prevail  against  prior  defective  one,  5287 — 
Defective  mortgage  enforced  against  subsequent  judgment,  536. — General  rule 
as  to  relief  on  defective  mortgage,  532,  n.  533. — Assignees  take  subject  to 
tame  equities  as  bankrupt,  532,  n. — ^Mortgage  for  securing  all  further  advance, 
533. — ^Notice  must  be  denied  positively  not   evasively,  ib. — Notice  at  time 
of  buying  elder  incumbrance,  not  material,  534. — Mortgages  by  tenant  in  tail, 
534,  n. — ^Non-claim  on  fine  bars  trust,  when,  535,  536,  n.*— Denial  of  notice 
at  time  of  purchase  only,  not  enough,  536. — ^Notice  to  be  binding  inust  be 
giren  before,  what  time,  537,  n. — ^Purchaser  of  prior  incumbrance^  pendente 
Hie,  good,  538,  n.— Tacking  allowed  up  to  decree  to  settle  priorities,  ib.— « 
Decree  preferred  to  judgment  in  ejectment,  539,  n. — Assignment  of  prior 
mortgage  after  decree,  no  avail,  540. — Suit  notice  to  whole  kingdom,  and  bar  to 
alienation,  541,  n.  543. — Decree  to  account  affects  every  one  with  notice,  543, 
Purchase,  pendente  lite,  without  actual  notice,  544. — Bill  to  perpetuate  tes- 
timony, notice,  545. — Tacking  not  prevented  by  bill  of  discovery,  547.-^f 
notice  by  Hs  pendens  and  decree,  547,  n* — Ids  pendens  is  constructive  notice, 
518,  n. — Dill  to  foreclose  no  obstacle  to  tacking,  548. — Whether  mortgagee  may 
appeal,  549,  n^ — Decree  not  of  itself  notice  now,  550,  n.; — Notice  must  be 
aeaied  though  not  charged,  552. — Neither  act  nor  commission  of  bankrupt  in 
themselves  notice,  552,  n. — Plea  of  purchase  without  notice,  553,  n. — Notice 
denied,  one  witness  not  enough  to  prove  it,  554. — Notice  to  agent  binds  prin- 
cipal, though  latter  an  infant,  554,  n.— Belief  not  enough  against  a  positive 
arennent,  5d5.— PlaintiflTs  witness  must  give  way  to  defendant's  denial,  556.-— 
Of  priority,  legal  and  equitable,  557,  n. — Summary  of  rules  on  tacking,  557,  n. 
Ma.— Notice,  659,  n. 
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TREATISE,  #-c 


CAPUT  I. 


OF  TH£    ORIGIN    AND   NATURE   OF   MORTGAGES. 


nPHE  notions  of  mortgaging  and  redemption  are^  by  some  (a),   Origin  rf  m»ru 

thought  to  have  originated  with  the  Jews,  one  great  object  ^'V^'- 
of  whose  lawy  was  the  constitution  of  a  just  and  equal  agrarian, 
with  a  view  to  keep  their  lands  in  the  same  tribes  and  families. 
For  this  purpose  they  appointed .  a  certain  period,  at  which, 
whatever  alienations  might  have  taken  place  in  the  mean  time, 
all  landed  property  should  revert  to  its  original  owner.  The 
time  of  this  general  restoration  of  property  was  called  the 
Jabilee,  and  occurred  once  in  fifty  years  ;  therefore,  if  any  were 
compelled,  by  necessity,  to  part  with  their  lands  in  the  mean 
time,  they  could  transfer  no  interest  therein,  or  incumber  them  [  2  ] 
farther,  than  to  the  next  general  jubilee :  with  a  view  to  that, 
therefore,  they  jpade  tlieir  computations,  and,  according  to  the 
distance  from  thence,  was  the  extent  of  interest  in  land,  that 
could  be  transferred  to  a  buyer ;  but  the  vendor,  by  their  law, 
had  power  at  any  time  to  redeem,  repaying  the  value  of  the 
Isods  from  the  time  of  redemption  to  the  jubilee,  and  if  they 
were  not  purchased  before  the  year  of  jubilee,  then  the  lands, 
of  coarse,  reverted,  released  from  the  debt,  to  the  vendor,  and 
bit  heirs. 

(i)  (ameiUy  pages  11,  If,  13, 14.      130,  ist.  and  Bac.  Abr.  tit  Mwi' 
S  Aadeat  Universal  History,  pages     guge, 

A 


2  CAP.  I.  ORIGIN    ANb    NATURE 

Or^ji  y  iiMri.      But  mortgaging,  as  practised  with  us,  seems  to  owe  its  in- 
^^^'  troduction  more  immediately  to  the  Roman  Utw,  which  dis- 

tinguished between  tliii^s  pledged  or  hypothecated,  and  things 
mortgaged. 

In  the  following  passage,  we  have    the  description  of  an 

English  mortgage  of  lands  in  the  Roman  ^aw :  ''  Si  fundum 

parentes  tui  ea  lege  vendiderunt,  vt  me  ipsi, '  dve  lueredea 

eorum  emptori  preiium  qtiandocunqtie,  vel  intra  certa  tempora 

obtulissent,  restitueretur ;   teque  parato   stUisfacere  conditiani 

dicta,  hares  emptori  non  paret,  mU  contractiLS  Jides  servetur 

actio  prascriptis  verbis,  vel  ex  vendito  tibi  dabita:   habitur 

[  3  ]        ratione  eorum,  qua  post  oblatam  ex  pacto  quantitatem  ex  to 

fundo  adversarium  pervenerunt"  (fi) 

And^the  following  description  b  equally  applicable  to  a 
mortgage  of  moveables :  *'  Si  d  te  comparavit  is,  cujus  menu-- 
nisti,  et  conveait,  ut  si  intra  certum  tempus  soluta  fuerit  data 
quantitas,  sit  res  inempta,  remitti  hanc  conventionem  rescripto 
Tiostro  non  jure  petis.  Sed  si  se  subtraluU,  ut  jure  dominii 
eandem  rem  retineat:  Denunciationis  et  obsignationis  de- 
positionisque  remedio  cotitra  fraudem  potes  jure  tuo  con- 
sulere.''{c){A) 

(d)  Just.  Cod.  1.  4.  t.  54.  8.  9.  -  (c)  Cod.  I.  4.  t  54.  s.  7. 

Origin  qf  iMri*       (A)  From  the  Jews  the  notion  of  mortgaging  is  said  to  have  been  derived 
gages,  to  the  Greeks  and  Romans,  and  the  lext  justly  snpposea  ns  to  have  bor- 

rowed it  from  the  civil  law.  Mr.  Butler  however  observes,  that  it  appears 
from  litt  sect.  SSt^  that  mortgages  were  introduced  less  upon  the  model  of 
the  RODMB  jt^nifs  or  kifpoikeeaf  tlian  upon  the  common  Uw  of  conditions. 

In  a  state  of  nature,  agreements  of  this  kind  mnst  have  been  entirely 
useless ;  for,  in  that  state,  a  creditor  might  have  seised  on  any  part  of  liis 
debtor's  goods,  without  ceremony  or  contract.  Puif,  lib.  5.  c.  10.  »•  16. 
But  wlien  society  became  compacted  and  consolidated,  there  immediately 
arose  a  right  to  every  man  to  oyoy  his  own,  and  the  support  and  vindJeaiioD 
of  that  ridit  was  one  grand  object  of  civilized  communities.  Among 
subjects  of  the  same  state,  it  most  soon  have  suggested  itself,  that  no  easier 
mode  of  supplying  their  immediate  wauts  could  have  been  adopted,  than  by 
tesorting  to  a  system  of  borrowing  on  loan.  They  must  frequently  have 
been  in  need  of  temponry  accommodation,  and  the  plan  of  assisting  each 
other  on  credit  woala  have  exhibited  the  readiest  method  of  giving  relief  to 
their  present  tecessities.  In  cases  of  magnitude,  they  would  have  required 
a  pledge  or  security  for  the  return  of  the  Unng  borrowed ;  and  the  imihediate 
resignation  of  some  transportable  article  was  the  consequence  of  a  compli- 
ance with  that  request.  Hence  it  should  appear  that  the  primitive  idea  of 
mortgaging  ought  to  be  referred  more  to  the  introduction  of  order  and  civi- 
lisation  among  reankuad,  than  to  the  invention  of  any  particular  set  of  peo- 
ple ;  for,  to  Sie  tranquillity  of  every  commonwealth  (depending  as  it  does 
so  greatly  on  mutual  assistance),  it  is  absolutely  requisite  that  recourse  shooKi 
be  had,  even  in  its  in&ncy,  to  tiiis  system  of  leuding  on  security.  It  is 
evident,  tiiat  different  nations  would  subject  it  to  different  regulations,  and 
In  Ensland  the  Court  of  Chancery  has  given  rise  to  the  inseparable  incidcnU 
of  redemption  and  foreclosure.  But  the  general  piiaciple  must  have  been 
cotmnon  to  ail  mankind,  as  a  necessary  effect  of  the  establishment  of 
society. 

The  practice,  tiden,  of  lending  and  borrowing  at  interest  must  have  ex* 
isted  from  the  earliest  antiquity ;  but  its  present  prevalenoe,  which  Is  almost 
univenaly  may  be  atdibated  to  tha  extension  ot  conunerce :  for  conunerco 
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The  striking  di^Unction  {i)  between  a  mortgage  of  landd  or  Mertg^f^  md 
goods,  and  a  pawn  of  goods,  is,  that  in  the  fonn^r  case,  the  ^^^d. 
■ortgagee  has,  alter  the  condition  forfeited,  an  absolute  in- 
taest  in  the  thing  mortgaged,  whereas  the  pawnee  has  but  a 
fpedal  property  in  the  goods,  to  detain  them  for  his  security. 
Amortgi^e  is  a  pledge,  and  more;  for  it  is  an  absolute 
pledge,  to  become,  an  absolute  interest,  if  not  redeemed  at  a        [  4  ] 
certain  time :  a  pledge  is  a  deposit  of  personal  effects,  not  to 
be  taken  back  but  on  payment  of  a  certain  sum,  by  express 
stipoladoa,  or  the  Course  of  trade  to  be  a  lien  upon  them. 

It  being  a  fixed  rule  in  thd  feudal  law,  that,  feadaUa,  AMafiud^ 
utcUo  domino,  Out  agnatis,  non  rtcte  subfiduntur  hypotheca,  ^^^J^^Sml 
qmauii  frudui  po9se  esse,  receptum  ist(e);  the  feudatory  could 
not  obtrude  *  tenant  on  the  lord  without  his  leave,  such  tenant 
bdog  the  person  on  ^hom  the  lord  depended  for  his  per<- 
sonal  senrice  in  war  and  ptoce:  smd,  as  the  tenant  could  not 
alien  widiout  licence,  so  neither  could  he  mortage  widiout 
licence* 

Bu^  when  a  licence  was  given  for  alienation  about  the  time 
of  Hen.3.(/),and  it  becaoie  a  maxim  in  law,  that  the  purity  of 
afee^mmpU,  import^  the  power  of  disposing^  of  it  as  the 
osmer  pleated,  there  were  two  ways  of  mortgaging  lands  in- 
troduced^ wUch  littleton  distinguishes  by  the  names  of  vadium  [  5  ] 
vkmm,  smd -vadium  mortiMn. 

Tha  vadium  vkntm  was,  where  a  man  borrowed  100/.  of  FadtMmvtswii* 
aootber,  and  made  ovtor  an  estate  of  lands  to  hka,  until  he  had 
noeived  that  soaa  entof  the  issues  and  profits  thereof;  and  was 
so  caBcdy  because  neither  the  money,  nor  the  lands,  were  lost; 
for  the  kiter  were  eotietantly  paying  off  the  ibrmer,  and  were 
not  left  M  a  dead  ple(%e,  in  case  the  money  was  not  pAd  (g). 

{£}  Nofisr.  Cro.  Jac.«45.  sVes.         (/)  9  Hen.  9.  St.  .18  Ed.  1. 

jMrsra^  (g)  Co.  Lit  see. 

(0  C«nB  Dig.  S68. 

codd  not  be  carried  on  witbont  credit,  and  credit  conld  not  be  obtained 
vifliOBt  eoniNfnsation. 

ft  hgir  htsea  said  that  lllere  were  not  any  mortgages  of  lands  with  os  while 

fte  ftodal  tenures  were  on  foot    Trea.  on  Eq.  Ub.  S.  c.  1.  s.  1.    Although 

it  viM  hare  been  a  rale  in  the  feudal  law,  that,  feudsHm,  iimU  dondnof  tmt 

^pmu  mm  retie  suWdtaitwr  kypotkeca;  yet  it  appears  from  Cndg»  that  with 

Itf  oiataiRii  of  tiie  lord,  the  tenant  might  ha^  aliened,  and  eonseqnently 

bneMto^ged  bis  lands.    Feild.  Ub.  t.  tit.  ».  s.  5.    And  in  the  leign  of 

BflL  %  the  two  modes  of  pted^g  lands,  mentioned  in  p«  5,  postea,  were  in 

iM^  «d  aie  Mly  described  br  GhmTille*  They  appear  to  have  been  adopted 

tnm  the  cMCmnary  law  of  Noramndy,  Grand.  Cnstr  UIk  io«  c.  S.  t.  90,  H 

wiieTamaM^  in  Inst.  lib.  3.  tit  15.    And  the  feudal  lord  it  seems,  ndgfat  at 

aSftas  have  nortgaged  his  lands.    As  an  instance  of  this,  William,  Earl 

sf  Psietien..  mortMnd  the  proThsces  of  Onieane  and  Polotoa  to  WiUittn 

Rstailjaf  of  EmifiM,   t  Hane^s  Hist  of  &g.  no.   4  Ib»  to. 

AS 
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The  vadium  moriuum  (to  which  our  attention  hereltfler  will 
be  particularly  applied)  was  (A),  where  one  man  borrowed  of 
another  a  specific  sum  of  money,  and  granted  him  an  estate, 
as  a  security  for  the  repayment,  on  condition,  that  if  the  mort- 
gagor repaid  the  mor^gee  the  sum  lent,  on  a  certun  day 
mentioned  in  the  deed,  then,  that  the  mortgagor  might  re-enter 
thereupon :  and  was  so  called  by  Littleton,  because  it  was 
doubtful  whether  the  feoffor  would  pay  the  money  at  the  day 
limited,  or  not ;  and  if  he  did  not  pay  it,  then  the  land,  which 
was  but  in  pledge  upon  condition,  for  the  payment  of  the 
money,  was  not  to  be  restored  to  the  owner,  and  therefore  was 
considered  as  dead  to  him ;  (t)  and  if  he  did  pay  it,  dien  the 
pledge  was  to  be  restored  to  him,  and,  consequently  the  tenant 
of  the  land  in  pledge  had  no  farther  interest  therein. 

Of  the  last  species  of  mortgages  there  are  two  Idnds  (X;). 
First,  mortgages  of  the  freehold  and  inheritance;  and,  secondly, 
of  terms  fo^  years. 

The  ancient  way  of  making  mortgages  of  the  ireehold  and 
inheritance  (/),  was  by  a  charter  of  feofiment,  on  condition, 
that  if  the  feoffor,  or  his  heirs,  paid  the  sum  borrowed  to  die 
feoffee,  or  his  heirs,  at  a  day  appointed,  he  should  re-enter, 
and  re-possess  (b). 

Sometimes  the  condition  was  contained  in  the  charter  of 
feoffment,  and  sometimes  it  was  defeasanced  by  a  distinct  in- 
strument ;  for,  as  a  man  might  annex  a  condition  to  his  feoff- 
ment, the  maxim  being  that,  ctffus  tst  dare,  ejia  eU  duponere, 
so  he  might  annex  a  condition  thereto,  by  another  deed,  bearing 
date,  and  executed,  at  the  same  time ;  for  being  executed  at 
the  same  time,  it  is  really  but  one  and  the  same  disposition ; 
but  if  die  defeasance,  or  condition,  was  contained  in  a  deed 
executed  after  the  feoffment,  it  came  too  late ;  because  livery 
of  seisin,  or  corporal  tradition  (in),  being  necessary  at  common 
law,  to  all  conveyances  of  land,  no  mortgage  thereof  was  valid 


(Jk)  Lit.  sect  Sdf.  Co.  Lit.  905. 
Terms  de  la  ley,  448.  ft  Bl.  Com. 
157,  158. 

(i)  Cragir  Jos.  Fend.  234,  t55. 


(Jk)  Madoz,  318,  319. 
(I)  Ibid. 

(m)  OUmvil,  1.  10.  c  8. 
Com.  160. 
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Modern  mart*        (B)  A  modern  mortage  may  be  described  to  be  a  conveyance  of  lands 
gag^e  deicribtd*    by  a  debtor  to  his  creditor,  as  a  pledge  and  secnrity  for  the  re-payment  of  a 

sum  of  money  borrowed ;  with  a  proviso,  that  such  conveyance  shaU  be  void 
on  payment  of  the  money  and  interest  on  a  certain  day,  and  in  aU  morlgai^es, 
alUiough  the  money  bo  not  paid  at  the  time  appointed,  by  which  the  convey- 
ance of  the  lands  becomes  absolute  at  law,  ^et  the  mortgagor  has  still  an 
equity  of  redemption,  that  is,  a  right  In  equity  on  payment  of  the  principal, 
interest,  and  costs,  within  a  reasonable  time,  to  call  for  a  re-conveyance  of 
the  lands. 
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possession  also  ¥^s  delivered  to  the  mortgage,  and  the 
fivoy,  coram  paribus  in  such  case,  attesting  an  infeudation,  in 
vUch  there  was  no  condition,  the  tenant  must  hold  the  land 
socoffdiog  to  that  investiture  (c). 

AguDy  a  distinction  (»)  was  taken  at  common  law,  where  a  Cowfiiioiu  in 
wan  granted  an  estate  to   another  by  way  of  mortgage,  for  ^^  ^^6^ ,  dis-' 
secoriog  a  sum  of  money  at  a  day  appointed,  in  the  nature  of  a  Unguishid, 

(s)  Co.  Lit  307  a.  209  a.  b.    Lit.  sect.  335.  3S8.    9  Co.  77. 

(C)  To  eonstitate  a  good  defeasance,  the  following  things  are  reonisite :  ^j^  cMMfi- 
isL  It  BBit  be  made  by  the  same  Bpecies  of  aMorance  as  the  principal  in-  in^^  ^  defea" 
lUwiHul.  ifHowy'f  -COM,  %  Co.  113.  Bro,  Def.  }S.  Sd.  It  most  recite  or  ^fgnce. 
rifertotbe  deed  to^bich  it  relates,  and  a  mistake  in  the  date  or  other 
■alerial  part  of  tke  recital,  wiU  vitiate  the  defeasance.  Plow*  Com.  393b 
3d.  It  arast  b^  made  between  the  same  persons  as  are  parties  to  the  deed,  to 
be  defeated.  Bro.  Def.  3.  4th.  In  the  case  of  a  feoiAnent  or  other  con- 
▼cynce,  wtiere  the  estate  is  execnted,  it  must  be  made  at  the  same  time  as 
dK  priadpal  deed  is  execnted,  so  that  both  instrnments  may  form  parts  of 
SM  and  the  same  assnrance.  Bro.  Def.  5.  Dyer,  315.  S  Sannd.  48  b. 
5dL  In  the  case  of  bonds  and  other  instmments  which  are  executory,  it 
anst  be  made  at  the  time  of,  or  subsequentiy  to,  the  execution  of  the  in- 
0tmic«ty  and  not  before.  Bro.  Def.  5.  Dyer,  315.  Cro.  Eliz.  6S3. 755. 
Ctftfa.  64.  a  Sannd.  48;  bnt  if  a  thing  executory  at  its  oommencement) 
afterwards  becomes  execnted,  it  cannot  do  defeated  by  a  subsequent  de- 
ftaaace.  5  Co.  90 ;  and  Mr.  Serjeant  Williams*  note  tp  FoweU  ▼.  Fairft/, 
2  Saond.  48.  6th*  It  must  be  made  of  a  thing  defeasible.  Plow.  Com.  137. 
Bnk  Def.  1. 

Separate  deeds  of  defeasance  lire  now  bnt  little  used,  they  have  been 
sspersedcd  by  an  insertion  of  the  terms  and  conditions  of  the  defeasance  in 
the  mortgage  deeds  themselves.    See  page  if,  postea,  note  (O). 

'Ae  dicfeasance,  as  now  psed,  is  a  mere  annexation  of  a  condition  to  a  A$  to  d^/co- 
vanant  of  attomc^  to  confess  a  Judgment,  when  resort  is  had  to  that  per-  gtmee  qf  wmt^ 
•ooal  mode  of  secarity.    By  a  rule  of  the  court  of  King's  Bench,  ^  East,  rantof  aitomey 
156,  and  a  stmUar  role  of  the  court  of  Common  Pleas,  3  Bos.  &  Pul.  310,  to  cof^e$9  Jwig^ 
i(  is  ordered,  that  every  attorney  of  those  courts,  who  shall  prepare  a  war-  m^. 
raot  of  attorney  to  confess  a  judgment  which  is  subject  to  iay  defeasance, 
do  caase  soch  defeasance  1o  be  written  on  the  same  paper  or  parchment  on 
which  the  warrant  of  attorney  shall  be  written,  or  cause  a  memorandum  in 
writiiw  to  be  made  on  such  warrant  of  attorney,  containing  the  substance 
aad  effect  of  such  defeasance.    Upon  this  rule  it  has  been  decided,  that  the 
dcftannce  mnst  not  only  state  the  sum  secured  by  the  warrant  of  attorney, 
hot  nmst  also  notice  all  collateral  securities  by  which  it  is  further  secured ; 
sod  tint  in  defiinlt  of  such  statemeht,  the  warrant  of  attorney  shall  be  set 
andei  MmreU  y.  Dubatt,  3  Tannt.  S35.    But  if  the  attorney  neglect  to  insert 
the  defeasance,  the  security  will  not  be  avoided  -,  for,  per  Lord  Ellenbo- 
fMf^,  C.  J.,  in  tiie  fair  and  equitable  constmetion  of  Uie  rule  of  court,  it 
vonld  he  the  sreatest  infustice  to  fcat  down  the  whole  security  of  the  party, 
m  account  of  the  omission  of  the  attorney  employed  to  prepare  it.     The 
csort  only  meant  to  hnpose  a  duty  on  an  officer  or  the  court,  which',  if  he 
has  Dot  duly  exercised,   the  defendant  may  move  the  court  against  him. 
Skiw  V.  EvanSf  14  East.  578.     So  in  Partridge  y.  Frazer,  7  Taunt.  307.  it 
was  hokk«,  that  the  omission  to  indorse  a  defeasance  on  a  warrant  of 
ittomey,  was  a  cause  of  censuf e  onl^  on  the  attorney  who  prepared  it,  but 
tkfttitdid  not  avoid  the  warrant  or  judgment.    And  in  tlie  same  case,  as 
reported  by  Moore,  vol.  i.  p.  6159  it  was  liolden,  that  if  a  joint  warrant  of  • 

Ittomey  be  entered  into  by  two  persons,  with  an  unconditional  defeasance, 
ssd  the  plaintiff  by  letter,  stipulating  that  the  money  should  be  payable  by 
■ttilaientBy  pledged  himself  not  to  proceed  against  the  parties,  unless  he 
tpprtfaended  failore,  still  he  might,  if  he  were  apprehensive  of  the  failure 
0^  flOf  df  tbein,  enter  np  judgment  against  the  other  before  the  first  instal- 
apst  became  payable.— 'Note,  the  defeasance  on  a  warrant  of  attorney  does 
Btt  re(}oire  a  separate  stamp  from  that  of  the  warrant,  for  it  forms  part  of 
tie  ttoie  instmnicnt.    Cmirthomc  v.  HolUmdj  1  New  Rep.  279. 
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gratuity  or  gift;  and,  where  a  man  was  indebted  to  another  ia 
a  certain  turn,  previoos  to  the  grant,  and  made  a  mortgage  of 
his  estate,  in  fee  or  otherwise,  to  secure  the  same  to  the  mort* 
gagee:  for,  in  the  former  case,  a  tender  of  the  money  within  the 
time,  and  by  the  person  named  in  the  condition,  discharged  die 
estate  mor^[aged  from  the  condition,  and  gave  to  the  mortgagor 
a  right  of  entry :  Because,  there  being  no  debt,  independent 
of  the  condition,  the  money  was  considered,  in  law,  as  col- 
lateral to  the  laud,  that  is,  not  parcel  of  it;  and  the  mortgagor, 
haviiig  performed  the  condition  as  far  as  was  in  his  power,  and 
being  prevented  from  completing  it  by  the  refusal  of  the  mort- 
C"8®^i  ^&8  entitled  to  have  his  lands  again;  and,  then,  the 
mortgagee,  having  no  ferther  lien  thereon,  or  anyperseiMil 
action,  was  left  without  any  remedy  fur  his  money:  But,  in  the 
latter  case,  although,  by  tender  of  die  money  to  the  mortgagee, 
and  his  refusal,  tke  mor^[i%or  became  entitled  to  enter  into  the 
land,  freed  for  ever  from  the  condition;  yet  the  debt  still 
remained,  and  might  be  recovered,  by  action  of  debt;  for  it 
was  a  duty  distmct  from  the  condition^  and  therefore,  not  lost 
by  the  tender  and  refusal. 

In  the  performance  of  conditions,  a  distinction  (o)  is  made 
between  those  which  are  to  create  an  estate,  and  those  which 
are  to  destroy  it;  for  the  former  may  be  performed,  by  con- 
struction of  law,  as  near  the  condition  as  may  be,  and  according 
to  the  intent  and  meaning  thereof,  though  the  letter  and  words 
cannot  be  complied  with ;  but  the  latter  are  to  be  strictly  con- 
strued, unless  in  special  cases. 

Conditions,  annexed  to  estates,  granted  by  way  of  mort- 
gage (p),  were  considered  to  be  of  the  former  description ;  for 
although,  by  the  performance  of  the  condition,  the  estate  was 
to  be  divested  out  of  the  mortgagee ;  yet  it  was  with  intent  to 
re^instate  the  mortgagor  in  his  inheritance. 

However,  these  sorts  of  conveyances,  by  way  of  mortgage 
in  fee  (q),  were  at  first  found  to  be  attended  with  great  in- 
conveniences ;  as,  if  the  money  was  not  paid  at  the  day,  so 
that  the  condition  was  forfeited  and  the  estate  became  absolute, 
the  estate  was  thenceforth  subject  at  common  law  to  the  dower 
of  the  wife  of  the  feoffee,  and  to  all  bis  other  real  chaiges  and 
incumbrances;  for  though,  if  the  feoffor  performed  the  con- 


Co)  Co.  Lit.  219  b. 

(f»)  Co.  Lit.  t05  a.  t06  a.  Sid  a. 
Svi  b.  1  Co.  23.  Sir  7.  IVifaU'icaMe, 
Cro.  Car.  427. 


(f )  Co.  Lit.  St  1,  MS.  Hard.  4<i5. 
Cro.  Car.  19].  1  Eq.  Ca.  Abr.  311. 
5.  lUc.Abr.633.  Vid.lBl.Kvu. 
156. 
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diUoOf  tken  he  m^ht  re-enter,  and  re-possess  himself  in  his 
former  estate,  and  consequendy  was  ip,  above  all  charges  and 
incumbrances  of  the  feoffee ;  yet,  if  he  did  not  literally  per- 
fofiB  the  condition  by  payment  of  the  money  at  the  day,  then 
die  estate  became  legally  subject  to  the  chaiges  and  incum- 
brances of  the  feoffee,  though  the  money  should  be  afterwards 
paid,  and  the  estate  reconveyed  to  the  feoffor ;  for,  till  Henry 
the  Eighth's  time,  the  widow  of  a  trustee  held  her  dower,  the 
hnsband  his  curtesy,  the  lord  his  escheat,  and  the  king  his 
forfeiture,  free  from  the  trust, 

To  avoid  these  ineoaveniences  (r),  the  second  sort  of  mort-  BtongagesM 
ffiges  were  adopted,  and  it  became  usual  to  grant  only  a  long  '^ ' 
lenn  of  yeiuv,  by  way  of  mortgage,  with  condition  to  be  void, 
upon  re-payment  of  the  mortgage-money :  which  course  is  qqw 
fieqoently  used^  principally  because,  on  the  death  of  the  mort- 
gageep  such  term  becomes  vested  in  hb  personal  representatives^ 
who  now  are  (as  will  be  shewn)  entitled  in  equity  to  receive 
Ae  money  len^  of  whatever  nature  the  mortage  may  happen 
to  be. 

But  courts  of  equity  (i),  after  their  jurisdiction  became  firqily       [11] 
eitablished,  put  mortgages  in  fee  upon  the  right  footbg,  main-  jM^w^g^V* 
tuning  the  power  of  redemption,  as  an  equitable  right  inherent  to  r^dmipitofi. 
m  die  land,   and  binding  all   persons^  whomsoever,  whether 
churning  in  the  per,  (t.  e,)  by  the  act  of  the  mortgagee;  as  tenant 
in  dower  (d),  by  statute  Staple,  Elegit,  8cc.;  of  in  the  post,  (ue.) 
by  the  act  of  the  law;  as  tenant  by  the  curtesy  (e),  and  lord  by 
escheat:    and  the  principle  upon  which  they  proceeded  was, 
that  the  payment  of  the  money  does,  in  the  copsideration  of 

(r)  t  BL  Conk  158.  U)  Cro.  Car.  191.    Hard.  465. 4^9. 

[1  £q.  Ca.  Ab.  Sll^rrEd.'i 


(D)  The  wife  of  a  mortgagee  iq  fee  of  a  forfeited  mortage,  is  at  law    w^ftrf  mw%^ 
CBlided  to  dower.     Co.  I^lt  821  ^     Lit.  i.  357.  221 1|.  221  b.     2  Tho.  Co.   ^4^e«  ta  /ee 
lit.  76t  77,  but  if  she  were  to  proiecate  lier  claim,  a  court  of  equity  would   tnXiML  to 
mdoabtedly  interpose  and  sadole  ber  with  all  the  expences.    Noih  v.  Pret*  dower* 

Urn,  1  Cro.  car.  190.  Jvoel  v.  Jftxm,  2  Freem.  43. 71.  IJnder  this  impression, 
afiae  to  bar  tl^e  dow^  of  a^ife  qf  a  mortgagee  in  fee,  is  seldom,  if  ever, 
advised. 

(E)  The  liusband  of  a  n^ortgagee  in  fee,  shall  never  be  tenant  by  the   Bui  hnubmid 
cnitesy  of  tlie  mortgaged  estate,  unless  there  be  a  foreclosure,  or  unless   not  to  cvrlesy. 
sadi  mortgage  lias  subsisted  for  so  great  a  length  of  time  as  the  court  thinks  • 
miBcient  to  induce  them  not  to  grant  a  redemption.    Per  Lord  Hardwicke, 

m  Cmbon  v.  tngUsh,  7  Vin.  Abr.  157.  s  Ves.  jun.  433.  The  reason  of  this 
IS,  that  in  equity,  a  mortgage  in  fee  is  considered  as  personal  estate,  not- 
vithsUuidinK  the  legal  estate  vests  in  the  heir  of  the  mortngee  in  point  of 
law;  and  of  persomd  estate,  there  can  be  no  curtesy.  This,  however,  is 
■ot  very  satlsnctory^  for  the  same  reason  would  operate  to  exclade  the  wife 
of  the  Bioilgagee  of  dower,  which  we  have  seen  it  does  not. 
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equity,  put  the  mortgagor  in  statu  quo,  since  the  lands  were 
originally  only  a  pledge  for  the  money  lent. 

^nd  since  this  right  or  power  of  redemption  has  been  so 
understood,  mortgages  in  fee  have  again  become  usual;  for 
although  mortgages  for  terms  of  years  were  free  from  the  in- 
conveniences attending  mortgages  iu  fee,  with  respect  to  tenant 
by  dower,  curtesy,  Sec.  yet  they  were  not  without  objection,  as 
in  case  of  foreclosure  on  non-payment,  the  mortgagee  became 
only  a  termor^  the  fee  simple  remaining  in  the  mortgagor  (f). 

Mortgages,  by  way  of  creating  terms,  were  formerly  by  way 
of  demise  and  re-demise  (Q.  Thus,  if  A.  borrowed  money  of 
B.  he,  thereupon,  demised  land  to  B.  for  a  term  of  500  years 
absolutely,  with  commou  covenants  against  incumbrances,  and 
for  farther  assurance ;  and  then  B.  the  day  after^  re-demised  to 
A.  for  499  years,  with  condition  to  be  void  on  non-payment  of 
the  money  at  the  day  appointed  (o).  But  the  common  method 
of  mortgaging  now,  is^  by  a  demise  of  the  land  for  a  term, 
under  a  condition  (h)  to  be  void  on  the  payment  of  the  mort- 
gage-money and  interest  with  a  covenant,  inserted  at  the  end  of 
the  deed,  that,  until  drfault  shall  be  made  in  the  payment  of 


(0  Bac.  Abr.  633. 
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(F)  For  other  diBadvantages  of  a  mortgage  by  demise,  see  pottea,  p.  15, 
DOte  (I). 

(G)  The  great  ioconvenience  attending  this  mode  of  mortgaging  was»  tliat 
if  the  second  deed  were  lost,  there  appeared  to  be  an  absolute  term  in  die 
mortgagee. 

It  was  formerly  a  common  practice  to  make  a  mortgage  by  an  absolote 
conveyance,  with  a  defeasance  or  clause  of  redemption  in  a  separate  deed* 
Lord  Talbot  has  said,  that  this  was  a  wrong  way,  and  to  him  always  ap- 
peared with  a  face  of  fraud,  for  the  defeasance  might  have  lieen  lost,  and 
then  an  absolute  conveyance  might  have  been  set  up,  which  wonld  be  very 
hurtful  to  the  mortgagor.  It  was  therefore  a  practice  which  he  would  dis- 
courage as  mucli  as  possible.  Cotterell  v.  Purchase^  Ca.  Temp.  Talb.  64. 
Bac.  TVacts,  37.  And  Lord  Uardwicke  observed,  ia  the  case  of  Baker  v. 
Wwdj  that  wherever  the  court  found  a  clause  of  redemption  in  a  separate 
deed,  it  adhered  to  it  strictly  to  prevent  the  equity  of  redemption  from 
being  entangled,  to  the  prejudice  of  the  mortgagor,    l  Ves.  161. 

(H)  Many  modern  conveyancers  have  stripped  the  proviso  for  redemption 
of  its  conditional  form,  and  converted  it  into  an  agreement  to  convey  on 
payment  of  principal  and  interest.  The  advantage  of  the  condition  is,  that 
if  the  money  be  paid  on  the  day  appointed,  no  reconveyance  will  be 
necessary,  for  by  the  simple  operation  of  the  condition,  the  land  will  return 
to  tlie  mortgagee  as  of  his  former  estate.  On  the  other  hand,  the  disadvan- 
tage is,  that  if  the  mortpigec  assign  the  mortgage  to  another  before  the  day 
appointed  for  payment  or  the  money,  and  aftei*wards  the  mortgagor  should' 
pay  the  money  to  the  mortgagee  uu  the  day  appointed,  the  e&ct  of  the 
condition  would  be  to  revest  the  estate  in  the  mortgagor,  and  tliereby  defeat 
the  security  of  tlic  assignee.  This,  it  has  been  attempted  to  obviate  by 
inserting  the  agreement  above  alluded  to  in  the  place  of  the  conditio^.  But 
a,<«  no  mortgagor  wonld  pay  off  his  mortgage  without  the  mortgage  deed 
beii^s;  delivered  up  to  him,  there  can  be  little  chance  of  tliis  case  occurring, 
and  consequently  little  or  no  utility  in  discontinuing  the  old  practice  of 
^king  the  pfoviso  for  redemption  in  a  conditional  form. 
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fte  money,  the  mortgagor  shaU  receWe  the  rents/  issues,  and 
profits,  without  account. 

And  it  is  now  usual  to  insert  (ti),  in  the  mortgage  deed  of  a  Qf  a  c&vaumt 
tmn  for  years,  or  the  ass^ment  thereof,  a  covenant  from  the  {^  ^'^H^^^^ 
mortgagor  for  himself  and  his  heirs,  that,  if  default  be  made  in  ifler  drfoMU. 
the  payment  of  the  money  at  the  day,  then  he  and  his  heirs  will, 
at  the  costs  of  the  mortgagee  and  his  heirs,  convey  thd  freehold 
and  ndieritance  of  die  mor^ged  lands  to  the  mortgagee  anid       [  ^^  1 
bis  heirs,  or  to  such  person  or  persons  (to  prevent  merger  of 
the  term)    as  he  or  they  shall  direct  or  appoint.      For  the 
revenion,  after  a. term  of  five  hundred  or  one  thousand  years, 
being  fittle  worth,   and  yet  the  mortgagee,  for  want  thereof, 
coDtinning   but  a  termor,  subject  to  forfeiture.  Sec.  and  •  not 
capable  of  the  prWSeges  of  a  freeholder,  it  is  but  reasonable, 
that  when  the  mortgagor  cannot  redeem  the  land,  the  mor^iigee 
ihouM  have  the  whole  interest  and  inheritance  of  it,  to  dispose 
of  as  absolute  owner  (i). 

Some  inconveniences  having  been  suffered  by  mortgagees,  Of  ^^f^ 
from  die  difficulty. and  delay  attending  bills  to  foreclose,  the  aaU. ^^Sui^c 
iogeniiity  of  modem  times  has  framed  a  mode  of  conveyance  in  (^)y  P^^  ^^* 
Older  to  enable  the  mortgagee,  after  a  given  time,  to  procure 
his  principal  and  interest  by  a  sale  of  the  mortgaged  estates, 
without  being  under  the  necessity  of  applying  to  a  court  of 
equitj;  by  taking  the  conveyance  of  the  fee  to  trustees  in  trust 
hr  the  mortgagee  for  a  term  of  years  subject  to  redemption, 

(v)  Bac.Abr.633. 


(I)  TliiB  coTemuit  is  generally  embodied  in   the  covtaant  for  furtlier 
mniicea.    See  the  form.  Appendix,  No.  V. 

If  the  fee  on  default  were  to  t>e  conveyed  to  the  mortgagee  himself,  the    Term  to  be  at* 
tcmwonld  merge  in  the  inheritance.     The  mortgagee  should  therefore,  signed, 
pretionsly^  such  couYeyance,  assign  the  term  to  a  trustee  in  trust  to 
attend  the  inheritadce,  if  it  be  wished  to  keep  the  term  on  foot. 

The  abaodooaieDt  or  foreclosure  of  the  mortgage,  will,  ui  the  case  of  a  Law  in  the  text 
■oitpge  for  years,  entitle  the  mortgagee  and  his  personal  representatives  queetioned, 
to  a  term  only,  with  all  the  disabUities  respecting  forfeiture,  felling  timber, 
opeaing  mines,  and  other  restrictions  which  are  incident  to  a  tenancy  for 
years.  To  obviate  these  inconveniencies,  it  has  been  frequently  Tecom« 
■Kadcd  to  introduce  the  agreement  alluded  to  in  the  text,  and  such 
<ipal»tipp  has  \b  general  been  considered  to  be  valid  and  binding  on  the 
parties.  S  Bac.  Abr.  633.  t  Cm.  Dig.  91.  It  is  however  open  to  remark, 
l^inuamcb  as  a  covenant  to  convert  the  mortgage  into  an  absolute  sale 
panyment  of  a  further  sum  by  the  mortgagee,  would  be  disregarded  as 
wfiKtoal  In  a  court  of  equity,  see  postea,  p.  152,  it  should  seem,  that  a 
caveoant  fi»r  the  like  purpose,  without  any  further  advance,  would  be  equaUy 
laopeiative.  At  least,  a  conveyance  in  pursuance  of  the  covenant  would 
oat  ppfclode  the  mortgagor  and  his  representatives  from  their  right  and 
cqai^of  redemption,  if  enforced  within  the  period  prescribed  by  the  ^onrt 
la  aaaloiy  to  the  statute  of  limitations.  See  postea,  page  408.  And  hence 
ttdMuld  appear,  that  a  conveyance  alone,  without  a  foreclosure,  cannot  be 
depended  on  as  the  source  of  an  absolute  and  irredeemable  title. 
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cfnmigwgu  mth  remainder  to  the  troBtees  b  trost^  in  defimlt  of  pAjment  at 
w^pmftn^  the  time  stipulated^  to  aell  the  estate  and  to  apply  the  pnrdiMe- 
^  [  14  ]       money,  after  defraying  ibfi  eipencea  incnned  in  dischaigbg  the 

trust,  in  the  payment  of  the  morlgage-mooey  and  interest^  and 
dien  to  pay  over  the  residue,  if  any,  to  the  mortgagor* 

I  am  not  aware  that  apy  case  has  occurred  where  the  trans- 
action appears  to  have  been  m  its  origin^  mhart  a  mon^pige 
or  pkdge  by  way  of  security  for  money,  in  which  the  validity  of 
a  sale,  under  a  trust  of  this  nature,  vested  in  trustees,  without 
the  Goncunnenoe  of  the  mortgagor  or  his  representatives,  or  a 
decree  for  foreclosure,  or  for  sale  for  payment  of  the  money 
len^  has  come  under  the  oonsideretioa  of  a  court  of  e^ty; 
but  mdess  such  trust  for  sale  be  considered  as  clearly  dis- 
tinguishable in  principk  from  a  powei^  to  sell  in  default  of 
payment  at  a  limited  period,  lodged  in  the  mortgagee  himself, 
the  opimon  of  the  court  in  the  case  of  Cr^v«PoiM0(»), 
aeems  to  me  to  raise  at  least  conriderable  grounds  for  doubting, 
whether  the  trustees  alone,  in  such  a  case,  can  make  an 
absdnte  intdeemabie  title,  vritiiout  the  direction  of  a  court  of 
equity. 

In  that  case,  A.  seised  in  fee  of  an  estate  by  lease  and 
[  ^^  J  release,  in  1703^  conveyed  the  same  to  B.  and  his  heirs ;  and 
by  a  deed  of  defeasance,  bearing  even  date  vrith  the  release, 
and  oKecuted  at  the  same  time,  it  was  agreed,  that  if  A,  should 
repay  1000/.  borrowed,  together  with  other  sums^— agreed  to 
be  paid  off  vrithin  the  space  of  one  year,  then  B.  should 
re-convey  to  him ;  but,  if  he  failed  to  pay  that  money  within 
the  year,  then  B.  sAouU  morigage  or  abiohUtly  teU  the  mme 
landi  Jree  from  ndtmftion^  and  <mtof  the  money  raised  by 
the  sale  or  mortgage,  pay  the  money  and  interest,  and  account 
for  the  overplus  to  A.  Several  other  sums  were  afterwards 
advanced  to  A.  or  paid  on  his  account  by  B.,  and  a  fine  vras 
afterwards  levied  by  A.'s  wife  to  B.  Some  years  afterwards, 
the  money  not  being  paid,  B.  entered  into  articles  of  agreement 
for  the  sale  of  this  estate,  and  afterwards  conveyed  the  same  to 
C«,  in  which  articles  and  conveyance  the  deftaaanu  wob  nunr 
tianed  and  excepted.  It  was  in  proof  that  A.  was  privy  and 
consenting  to  die  agreement  for  sale.  Afterwards  A*  eihibited 
a  bill  to  redeem.  It  was  insisted,  among  other  arguments,  that 
C.  had  an  absolute  estate  not  redeemaUe,  and  that  the  defea- 
sance operated  only  in  case  the  money  was  paid  within  a 
twelvemonth,  if  not,  B.  vras  invested  with  a  power  to  sell;  free 

{w)  Com.  Rep.  603. 
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bom  «11  equity  of  ledeniptioii;  diat  then  it  became  a  trust  in  ^?^^^^^ 
Hat  to  aell.    But  it  was  resolfed  by  the  courts  that  llie  estate  wO/tJ^^ 
mn  redaemMt,  and  this  decree  was  afterwards  affirmed  iu      [  16  ] 
Ftfliment. 

The  oovt  awulad  itself  of  a  variety  of  grounds  in  support  of 
this  jodgaMnt;  it  was  said,  that  the  premises  being  conveyed  to 
B.  and  his  heirs,  with  a  defeasance  by  deed  of  the  same  date, 
il  vol  in  tiff  nature  a  mortgage  to  kirn,  and  therefore  wa$  in  hie 
itaub  redeemable  at  any  time  upon  payment  of  principal  and 
intereU*  It  was  furdier  observed,  that  though  B.  had  a  power 
fcr  Bon^payment  of  the  money  widiin  the  year,  to  mortgage  or 
sell  to  raise  the  nK>neylent,  and  to  be  accountable  for  the 
ompius,  it  was  not  then  to  be  considered  what  he  might  have 
done,  but  what  he  had  done;  and  that  it  was  manifest  it  was 
not  B/s  intentiQii  to  give  C.  an  absolute  and  indefeadble  estate; 
for  it  was  not  conveyed  to  him  absolutely  and  free  frOm  the 
efiityof  redemption;  but  while  the  articles  of  agreement  were 
wiitiag,  B.  shewed  C.  die  defeasance,  and  insisted  to  have  it 
Bwatioaed  in  die  articles;  and  when  the  conveyance  was  ex- 
ecBled,  it  was  with  an  exception  of  the  defeasance,  that  was, 
nbject  to  it  And  die  court  distinguished  this  case  from  that 
ef  a  trustee  who  was  audioriaed  by  will,  &c.  to  sell  for  payment  [  )7  ] 
of  dehts  and  Iqjacies;  ^Asrewas  no  origimd mortgage,  but  the 
trart  was  direcdy  to  sell,  and  there  was  nobody  to  redeem,  for 
u  Ihe  trust  was  to  sell  absolutdy,  the  purchaser  could  not  be 
mbject  to  redempdon,  and  the  hek  was  at  no  prejudice,  if  the 
pvdiaae  money  were  more  thiMi  would  satisfy  the  debts  and 
IcgKies,  be  would  in  equity  be  endded  to  the  overplus.  And  it 
ms  said,  that  it  could  not  be  well  conceived  duit  if  C*  ex- 
pected an  absolute  estate,  free  from  redempdon,  he  would  not 
hive  insirted  that  A.  should  have  joined  in  die  conveyance;  and 
diet  it  was  a  known  rule,  that  if  a  trustee  conveys,  though  upon 
a  valuable  consideration,  to  one  who  has  notice  of  the  trust,  he 
was  liable  in  equity  to  the  performance  of  the  trust :  If  then 
B.  on  non-payment  within  a  year  stood  a  trustee,  as  it  was  in^ 
sisfeed  for  A.,  his  (B/s)  vendees  coming  in  with  notice  of  that 
tras^  would  stand  in  the  place  of  B.  himself,  who  was  ac- 
faiowledged  to  be  subject  to  redemption. 

From  this  statement  of  the  reasons  on  which  the  court  de- 
cided in  the  last  case,  it  seems  that,  in  the  judgment  of  the 
court,  great  reliance  was  placed  upon  Ae  circumstance,  that 
the  transaction  was  in  its  nature  a  mor/gage,  and  therefore  was       [  1^  ] 
io  the  mortgagee's  hands  redeemable  at  any  time  upon  payment 
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Cfnmtgaf^es     of  principal  and  interest;  and  on  that  ground  it  was  distin* 
wUh  powers  (if    guished  from  a  trust  to  sell  for  payment  of  debts  and  legacies; 

in  which  case  there  was,  it  was  said,  no  original  mor^ge,  but 
the  trust  was  directly  to  sell|  and  no  one  to  redeem.  And  the 
purchaser,  though  he  contracted  and  purchased  subsequent  to 
the  period  at  which  the  power  of  selling  was  to  take  effect,  was 
nevertheless  considered  as  acquiring  a  redeemable  estate  only ; 
and  yet  it  was  fairly  contended,  that  whatever  might  be  the 
nature  of  the  estate  while  in  the  hands  of  the  mortgagee,  as 
betweeu  him  and  the  mortgagor,  yet,  after  the  time  for  payment 
expired  as  between  a  purchaser  and  the  mortgagee,  he  became 
a  trustee  for  Ue  purpose  of  sale,  and  his  vendee  would,  by  his 
sale  in  pursuance  of  his  power  and  trust,  have  an  absolute 
irredeemable  estate. 

Now,  though  it  be  true  that  there  is  an  obvious  difference 
in  point  of  circumstances,  yet  there  is  no  difference  in  substance 
between  the  case  where  the  power  of  sale  is  vested  in  the  mort- 
[r  19  ]       S^^g^y  And  where  it  is  created  by  a  distinct  trust;  for  if  the 
trust  be  warranted  in  point  of  equity,  a  court  of  equity  will 
fUstinguish  and  separate  the  two  characters  of  mortgagee  and 
trustee,  though  united  in  one  person ;  and  if  the  -trust  be  not 
supportable  in  point  of,  equity,  such  court  will  confound  the 
character  though  branched  into  two  persons ;  consequently,  if 
the  principle  be,  that  the  transaction  being  in  its  nature  a  mort- 
gage, the  mortgagee  cannot  avail  himself  of  any  collateral  con- 
tract whereb]^  he  may  acquire  an  irredeemable  estate,  without 
the  subsequent  concurrence  of  the  mortgagor,  or  a  decree  of  a 
court  of  equity — Equity,  which  attends  to  the  material  or  sub- 
stantial contract,  without  considering  mere  matters  of  form, 
will  resist  the  innovation  in  whatever  shape  it  appears ;  the  va- 
lidity of  such  a  trust,  therefore,  seems  at  present  of  too  doubt- 
ful a  complexion  to  be  relied  upon  as  the  source  of  an  irre- 
deemable title  (k). 


Good  title  may 
be  made  under 
truate  for  ealef 
m  drfauU  qf 
pmfmewtof 
mortgage  mo- 
ney. 


(K)  This  point  is  i^ow  fully  settled.  Two  cases  have  been  decided  since 
the  learned  author  wrote,  and  they  concur  in  establishing  the  rule,  that  trus- 
tees for  sale,  in  ^efanlt  or  payment  of  the  mortgage-mone^,  are  competent 
to  make  a  good  irredeemable  title,  without  the  consent  of  the  mortgagor  or 
his  representatives,  provided  that  power  be  communicated  to  them  by  the 
trust-deed. 

In  tlie  first  case,  a  mortgage  of  leaseholds  was  made  to  a  trustee,  with  the 
usual  power  of  redemption,  and  it  was  agreed,  that  on  default  of  payment  of 
the  money,  the  trustee  might  sell  the  estate,  pay  off  the  mortgage-money, 
and  refand  the  residue  to  Uie  mort^;agor.  Default  was  made  in  payment ; 
the  trustee  sold  tlie  estate  by  public  auction,  and  the  purchaser  require(l 
the  concurrence  of  the  mortgagor,  who  refused  to  join,  insisting  thyit  the 
sale  was  made  Without  his  consent,  and  at  an  undervalue.    Vpoa  which  the 
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If  a  bob^  1^  given  by  the  mor^gor  to  the  mortgagee,  con-  Btrndtoper- 
tfitkmed  for  the  performance  of  all  covenants,  payments,  ar- 
deles,  and  agfeenents,  comprised  in  the  mortgage  deed,  non- 
pajmeot  of  the  mortgage-money,  according  to  the  proviso  in 
the  deed  for  re-payment  at  a  certain  day  or  days,  will  be  a       [  ^^  J 
breach  of  such  condition. 


imrcfatter  filed  a  bill  against  the  trustee,  and  the  mortgagor  (who  afterwards 
heconiag  a  bankmpt),  the  pnrdiaser  filed  a  supplemental  bill  against  his  as* 
tifDees.  On  the  hearing  of  the  canse,  the  conrt  dismissed  the  hill  as  against 
tbesMrtpgor  and  his  assignees,  with  costs ;  and  decreed  a  specific  peitorra- 
ance  agamst  the  trostee  and  his  cestui  que  tmst.  Clay  v.  Sharpe,  Lib.  Reg. 
(0,66,  reported  in  the  Appendix  to  Sngd.  Vend«  &  Parch.  No.  XIV.  p.  fO. 

la  the  second  case,  A.  who  had  alr^dy  made  one  mortgage,  madease- 
etad  to  B.  hi  fee,  subject  to  the  first,  for  securing  AOOf.  and  interest,  and 
abo  SDch  other  sums  as  should  from  time  to  time  be  advanced,  with  the  nsual 
profiso  for  redemption,  and  a  declaration,  that  in  case  default  should  be 
nsde  in  payment  within  fourteen  days  after  payment  demanded,  it  should 
be  bwfol  for  B.  and  he  was  thereby  reanired,  of  his  own  proper  authority, 
aad  widiout  any  further  authority  or  direction  from  the  said  A.  his  heirs. 
Sec  to  Bttke  sale  of  the  hereditaments  thereby  released,  either  absolutely  or 
ooaditiooally  and  by  way  of  mortgage,  or  to  lease  the  same  for  any  number 
of  jeais,  at  such  rents  as  he  should  think  proper;  his  receipts  to  be  good 
^isdnrgcs ;  and  the  purchasers  not  to  be  liable  to  see  their  monies  applied. 
The  tnists  of  the  money  arising  from  the  sale  were  declared  to  be,  first  to 
V*y  the  ezpencci  of  sale,  next  to  pay  off  the  first  mortgage,  unless  the  sale 
shoald  be  subject  to  that  mortgage,  then  to  pay  off  the  present  mortgage  to 
B.  tad  after  to  pay  the  surplus  to  A.  his  executors.  Sec,  And  it  was  cove- 
anted,  that  in  case  the  hereditaments  should  be  sold,  the  said  A.  should 
jom  in  the  sale,  and  execute  the  conveyance ;  nevertheless,  it  was  declared 
tts  joining  should  not  in  anywise  be  essential  or  necessary  to  perfect  the 
title  of  the  purchaser  or  purchasers,  the  same  being  intended  tor  the  fur- 
ther atisfaction  of  such  purchaser  or  purchasers. 

The  piamtiff  took  an  assignment  of  the  first  mortcage,  and  having  given 
the  proper  notice,  agreed  to  sell  the  premises  to  the  detendant ;  and  tha  bill 
pnyed  a  specific  performance  of  that  agreement  Sir  William  Grant,  Mas- 
ter of  the  Rolls,  ^aaid,  that  when  the  cause  was  opened,  he  was  unable  to 
sogf^t  any  principle  on  which  the  defendant  could  properly  insist  on  the 
■ortgagor^  being  a  party  to  the  conveyance.  The  clause  in  the  deed, 
wbenby  the  mortgagor  undertook  to  join  in  the  conveyance,  was  a  mere 
contract  between  the  mortgagor  and  mortgasee,  to  the  benefit  of  which  the 
drfeadBut,  as  a  purchaser,  could  not  be  entitled ;  and  there  was  nothmg  in 
the  nature  of  the  contract  between  the  plaintiff  and  his  mortgagor  which 
prefented  the  latter  giving,  and  the  former  exercising,  such  a  power  of  sale 
as  that  on  which  the  onestion  arose.  A  specific  performance  was  oonse- 
qaeotly  decreed  according  to  the  prayer  of  the  bill.  Corder  v.  Aforg-asi, 
18Ves.344. 

The  case  of  Cr^ft  ▼.  Pewttt^  quoted  and  commented  on  in  the  text,  does 
Dot  appear.to  have  decided  any  thmg  contradictory  to  the  preceding  cases. 
On  the  validity  of  the  power  of  sale,  and  the  extent  of  the  estate  to  be  de- 
rireil  under  it,  nothing  was  determined.  It  was  in  that  case  admitted,  that 
the  consideration  of  what  the  mortgagee  might  have  done  under  the  trusts, 
vasirrdevant  to  the  question  before  the  court,  and  therefore  specu^tionB 
w  that  subject  were  unnecessary.  The  case  too  received  its  aujuoication 
eatirely  on  another  point,  and  ought  not  therefore  to  be  considered  as  de- 
riding a  qoestion  at  which  it  merely  hinted. 

The  case  of  Stabbaek  v.  Leai,  Cooper's  Kep.  46,  when  attentively  consi- 
dered, does  not  militate  against  the  doctrine  laid  down  in  the  former  part  of 
Ibis  note.  The  report  of  that  case  was  taken  from  a  hasty  note  on 
a  brief,  and  has  very  little  to  recommend  it,  either  in  terms  or  in  sub- 
flaace. 

The  form  of  a  mortgage,  vrith  trusts  for  sale,  will  be  added  in  the  Ap- 
peodby  No.  VI.    For  further,  see  the  note  there. 
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B&itduper^        This  queatioo  seeaifl  to  baife  been  first  Mntftted  in  the  case  of 

Briscoe  v.  King  (or).  There  a  deed  of  feoffinent  was  made  in 
consideration  of  1 10/.  with  a  proviso,  that  if  ihe  feoffor  paid 
such  sums  at  such  a  day,  the  feoffinent  should  be  ^id,  and  he 
mig^t  re-enter ;  with  covenants  to  save  harmless  from  incum* 
brances,  and  to  make  fardier  assurance.  And  there  was  also  « 
bond  from  the  feoffor,  conditioned  for  the  performance  of  all 
covenants,  payments,  articles,  and  agreements,  comprised  in  the 
deed.  On  an  action  upon  this  bond,  the  breach  was  assigned, 
for  that  the  feoffor  did  not  pay  such  sums  upon  such  days  eo* 
cording  to  the  proviso.  And  thereupon  there  was  a  demurrer, 
and  it  was  contended,  that  in  regard  the  feoflfor  was  obliged  to 
perform  the  payments,  articles,  and  agreements,  in  the  deed 
moitionedi  and  diere  was  not  any  payment  mentioned  but  what 
was  mentioDed  in  the  proviso,  therefore  he  was  oUiged  to  per- 
form that :  but  the  court  said,  for  as  much  as  there  was  not 
[  fil  3  any  covenant,  it  was  a  proviso  in  advantage  of  the  feoffor,  that 
if  he  paid  the  money  he  should  have  his  land  ag^ ;  and  it 
was  in  his  election  to  pay  the  money,  or  to  lose  his  had,  which 
would  be  a  sufficient  loss  unto  him ;  therefore  the  condition  of 
the  bond  did  not  extend  thereto,  but  was  confined  to  the  other 
covenants,  namdy,  to  lave  harmless  firom  incumbrances,  and 
rents  and  arrearages  of  rents.  But  in  respect  that,  if  judg- 
ment should  be  entered,  the  obligee  would  lose  his  bond,  they 
gave  a  day  to  advise  until  the  next  term,  diat  in  the  interim  the 
parties  might  compomid. 

But  in  the  case  of  Tooeis  v.  ChMniler(y\  in  which  debt  vrae 
brought  upon  an  oUigation  to  perform  all  the  covenants  and 
conditions  in  an  indenture  of  mortgage;  in  which  indenture 
there  was  a  proviso,  that  if  the  mortgagor  paid  the  money  at 
the  day,  the  mortgage  should  be  void.  A  breach  was  assigned 
in  non-payment  of  the  money  at  the  day,  upon  which  there  vras 
a  demurrer.  Hale  was  at  first  of  opinion,  upon  the  ground 
mentioned  in  the  preceding  case,  that  ibis  vras  no  breach ;  but 
Twisden  held  otherwise,  and  cited  a  case  of  Wesibrook,  HiL 
[  £2  ]  2£  Car.  1.  B.  R.  Rott  116.  to  have  been  so  adjudged ;  where^ 
ufoa  the  case  was  acljoumed :  and  afterwards,  at  another  day, 
Twisden  brou^t  the  record  of  WettbrooVs  coze  into  courts 
upon  which  Hale  changed  his  opinion,  and  gave  judgment  for 
the  plaintiff. 

(«)  Cro.  Jac.  281.      Yelv.  S06.        (y)SLev.ll6.    3Kcb.d87,79. 
%  Lev.  116. 


or  MORTQAOB8.  M 

Bat  takbg  the  bond  wA  a  oondhion  for  perfamanoe  of  co-  Simplemmt' 
VMBUy  frequently  occaaioiis  diflkiillyui  the  pleadings  in  aa-  f^£^^^ 
agipg  die  breacb,  and  embarrassef  ^  nK>i1gagee.  Tb^  better 
■odeteeoM  to  be^  to  tiAe  a  bend  simply  conditioned  ibr  pay- 
nwDt  of  the  mortgage-money  (l). 


- 


(10  Tke  aie  of  the  mortgage  bond  is  to  eoable  tlie  mortgagee  to  recover   Utility  ^mort* 
Ike  dcfioency  of  hit  debt  bv  an  action  on  tbe  bond,  in  caie  nie  estate,  on  a  gtigt  6owf» 
fciedosarc  nd  sate^  should  prove  inadeqeate  to  the  burthen  of  the  most- 
gigeMMcy.    Tmk  v.  Bortly,  %  DidL.  78&  t  Bio.  Ch.  Ca.  125.  Pmy  t. 
Barter,  8  Ves.  5S7.    If,  however,  a  nortjpigeey  having  a  decree  of  lore*   ifdisu  m,  fw* 
dMure  Mgned  and  enrolled,  afterwards  bnngy  an  action  of  debt  on  the  msm 
h«d  gifea.  at  Ae  same  time  as  the  mortgage  for  payment  of  the  same  Imn. 
r,  ana  for  performance  of  the  covsaants  of  the  mortmge^deed,  such 
re-opMs  the  foredosare,  and  revives  the  equitj  of  redemption  of  the 
_«or.    Bosfcaisfld  v.  JB^JkiMy,  1  £q.  Ca.  Abr.  317.    In  the  caie  of 
iVny  V.  Bmthfr.  13  Yea.  196,  where  the  mortflagee  obtained  a  decree  of 
fewchnnuL  and  sold  tbe  estate  for  l3o<.  less  than  bis  mortgage  debts  ud 
iAcfwaidi  ■ronght  an  action  on  the  mortgage-bond  for  the  dcnciaMy,and  tiie 
BMHgsgor  filed  a  bill  praying  a  redemptioay  and  also  an  i^jnnction,  for  ever 
iritniiBing  tite  defendant  fifwn  proceeding  on  the  bond.    The  Lord  Cha»- 
cellar  asaesled  to  the  rule,  that  the  action  on  the  bond  revived  the  redeiap- 
lia^  hot  said,  that  as  there  was  no  probability  of  the  mortgagee  getting  the 
estste  back  again,  it  having  been  sold  a  considerable  time  ago,  and  as  the 
aMft|agce*s  deamnd  was  so  tatoonsiderable^  the  proper  decree  was  an  in- 
'     '       which  waa  accordingly  granted»  agreeably  to  the  prayer  of  the 


]lo(hatfanrandiaequitv»thepenaltyof  the  bond  is  considered  thedebt.  Bmdmmemrkf 
sad  conMqneotK,  although  the  interest  may  increase  the  principal  beyoBd  to  aaioaal  tf 
thepeaal^of  thebond,  yet  no  more  than  the  penalty  can  be  recovered.  p«mil^«oa2y. 
Wike  V.  &«iy,  Doug.  49.  VFtlde  v.  CterXcaoa,  6  T.  R.  303.  Mack»mrih  v. 
nam^  5  Ves.  SS9.  Clarh  v.  fiSMfoii,  6  Ves.  415.  Notwithstandin|(  a  morU 
cage  aught  have  been  given  for  securing  the  same  debt,  and  it  might  have 
becB  the  case  of  a  suriety^  Clmke  v.  Jfrtagdoa*  17  Ves.  106.  Dong.  49. 
But  alfhoogh  equity  cannot 'carry  interest  higher  than  tiie  penalty  of  the 
head,  yet  when  It  Is  tacked  to  another  security,  as  where  there  is  a  mort- 
gage fima  the  obligor  to  tiie  obligee  for  securing  other  sums  of  money, 
enlhf  will  not  suflfer  the  mortgagor  to  redeem,  unless  he  will  pay  the  interest 
vkeh  is  over  and  above  the  penalty  of  the  bond.  P«ers  v.  IfaldipyN,  t  £q. 
Ol  Abr.  611.  pi.  4.  The  learned  author  adds  a  qu«re  to  this  case,  m 
fu  405,  postea,  n.  («),  on  the  ground  that  tacking  is  an  eauity  merely  to  avoid 
circai^  of  action.  But  the  ease  seems  to  have  turned  on  another  point. 
The  aanrtgage  was  for  secmring  further  advances»  and  the  eseess  of  interest 
abtvc  die  penalty  could  easily  be  considered  as  accumulations  from  time  to 
tiae  la  the  nature  of  addltiomi  sums  lent.  The  r^orter  also  consiAns  it  a 
▼eiy  equitable  case ;  for  certainly  (says  he)  it  is  agreeable  both  to  reason 
sad  confciencc,  that  the  interest  should  bis  paid  when  the  obligor  has  so 
long  neglected  payment 

It  if  a  rule,  that  when  a  party  is  suing  in  a  court  of  equity,  he  shall  not  be  Mtfrigtigu  mm 
sflowed  to  sue  at  law  ibr  the  same  debt.  But  the  caseof  amortgaigee  is  an  proMoila  ejui* 
f  wf  patoii  to  thia  tale  ;  he  has  a  right  to  proceed  on  his  mortgage  in  eyity,  iyndmeid 
and  oa  his  bond  at  law  at  the  I 


same  time.    But  the  mortgagor  Is  not  com-   too  at 
pHbMe  to  pay  tbe  money  on  his  bond,  if  he  is  in  danger  of  not  getting  iim€. 
Mcfc  his  title-deeds,  and  therefore,  where  a  mortgagee,  having  possession  of 
tte  mniptp>^^  title-deeds,  lodced  them  with  an  attorney,  who  claimed  a 
im  on  ibepi  fer  hmiiaett  doae^  the.awTtnMe  was  lestrahmd  fiNMi  ptoceed- 
iai  St  law  on  bis  collateral  securiw,  uatu  me  title>decds  were  secured  and  a 
r&€ooveyaiKe  could  he  had.    Seioole  v.  ShU,  l  Sch.  8c  Iicf.  176.    So  where 
ifcr  msslgpgifif  died  without  an  heir,  the  conrt  restrained  his  esieenlor  from 
pnceeding  at  Inw  to  compel  payment  of  the  money,  there  being  no  heir 
vto  could  recover.    Themoney  was  ordered  into  coiut,  and  ^er  some  time 
m^tkoC  •ariiansent  was  pcocnred»  oo  an  allegation  tlmt  the  heir  could  not 
tefsaad.    Ibid.  ».  .       ^ 

The  coDditioii  of  a  bond  is  to  be  construed  by  its  own  terms,  and  no^  evi«   CMsfradtM  itf 
jfafff^^  be  received  to  eaptein  its  hnport ;  but  although  the  bmgnage  be  mortgage  ^radt 
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CAP.  11. 


POSSESSION    OF 


It  is  not  untisualy  for  the  party  lending  tbe  isioney,  to  sti-' 
pulate  tKat  it  shall  lie  ou  the  land  for  a  given  period  of  timey 
which  agreement  is  made  part  of  the  deed,  and  hath  been 
considered  by  the  best  authorities  as  binding  upon  the  par-' 
ties(M). 


CtneiuuU  for 
paymeni  of 
money  yOMd 


not  clear,  if  there  be  enongb  to  ihew  the  intention  of  the  parties,  the  court 
wiU  give  it  effect;  as  where,  upon  a  second  advance,  it  appeared  that 
the  parties  intended  there  should  be  a  further  security,  the  court  construed 
tbe  condition  to  be  operative  as  an  agreement  for  a  farther  mortgage. 
Heam  Ex  parte,  1  Buck's  Banlc.  Ca.  165. 

Some  gentlemen  consider  a  mortgage  bond  as  taken  esc  idmiida$de  emsteUif 
and  thev  rely  on  the  covenant  for  payment  of  the  money  vrhich  is  in^ 
troduced  in  the  mortgage  deed,  thereby  saving  tiie  expence  of  the  bond. 
mortgage  bandy    As  often  as  economy  shall  be  an  object,  this  mode  of  security  seems  entitled 
eaa^^ed,  to  sufficient  confidence  to  be  adopted ;  but  with  respect  to  bankruptcy,,  and 

facility  in  recovering  the  mortf^e  debt,  a  bond  is  a  very  useful  amd  ne- 
cessary appendage  to  a  mortgage  security.  Indeed,  it  has  been  holden  in 
one  case,  that  as  every  mortgage  implies  a  debt,  the  mortgagor's  personal 
estate  will  be  liable,  although  there  be  neither  a  bond  nor  a  covenant  for 
payment  of  the  mortgage  money.  King  v.  ^tng',  3  P.  Wms.  361.  This  is 
an  extreme  case,  and  no  one  on  the  authority  of  it  would  omit  to  insert  a 
covenant  for  payment  of  the  money,  or  neglect  to  take  a  mortgage  bondy 
nnless  the  poverty  of  tbe  parties  reouired  it. 

The  form  of  a  mortgage  bond  will  be  added  in  the  Appendix,  No.  VII. 

(M)  This  stipulation  is  for  the  most  part  introaoced  in  the  proviso. 
Sontietimes  it  is  introdnced  by  vray  of  covenant,  at  the  end  of  the  niortpsage 
covenants ;  and  the  insertion  of  it  id  that  part  of  the  deed  is  preferred. 
Forms  for  each  case  vriU  ^  found  in  the  Appendix,  No.  VIII. 
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OF  THE  POSSESSION  OF  THE  THING  MORTGAGED,  ANB 
WHEN  IT  OUGHT  TO  BE  GIVEN  BY  THE  MOETGAGOR 
TO  THE  MORTGAGEE. 

A  MORTGAGE  being,  as  has  been  stated,  a  contract  of 
sale  executed,  with  power  to  redeem,  must  haTe  aH  the  pro- 
perties and  qualities  incidental  to  the  validity  of  an  absolute 
disposition. 

An  essential  circumstance  necessary  to  the  validi^  of  every 
conveyance  of  property,  whether  real  or  personal,  is,  that  Tt 
be  perfectly  free  from  fraud  or  collusion ;  which  are  things  the 
common  law  universally  abhors,  and,  therefore,  makes  void  all 
acts  that  depend  upon  them|  though  otherwise  in  themselves 
good. 
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With  a  view  to  enforce  this  principle,  several  statutes  have  h  »««•«'  «*«- 
made  void  all    fraudulent  conveyances  of  lands,   tenements, 
bereditaments,    goods,    aud  chattels,  as  against  creditors  and        [  ^  J 
pjrchasers  (a). 

But  what  circumstances  amount  to  fraud  or  covin,  is  always  Vendor  retam- 
a  question  of  law  upon  the  facts  of  each  particular  case.  JJfJJ^Jj^j^^* 
Amoiq^  other  incidenUi  which  have  been  considered  as  fraudu- 
lent, we  find  that  of  the  vendor  continuing  in  full  possession, 
and  having  the  ppwer  of  using  things  conveyed  as  his  own, 
after  an  absohite  and  unqualified  alienation ;  whereby  the  ven- 
dor is  enabled  {o  defraud  and  deceive  others,  by  continuing  to 
traffic  nith  the  subject  by  him  before  conveyed  to  another. 

His  observation  leads  us  to  investigate  what  degree  of  pos- 
session of  a  thing  mortgaged  ought  to  be  given  up  by  the  mort- 
gagor, to  prevent  the  mortgagee  from  the  imputation  of  fraud 
in  respect  to  third  persons ;  and  in  the  pursuit  of  this  enquiry, 
it  will  be  necessary  to  consider.  First,  What  things  are  capable  DivUum. 
of  being  mortgaged :  Secondly,  In  what  state  or  condition  they 
may  be  mortgaged  :  Thirdly,  The  extent  in  which  their  nature,  [  25  ] 
state,  or  condition,  varies  the  degree  of  the  possession,  which 
ought  to  be  given  of  them. 

Finit,  As  to  what  things  are  capable  of  being  mortgaged.         Whai  mnf  6« 

Every  thing  which  may  be  considered  as  property,  whether,  ^!!mrJSani 
in  the  technical  language  of  the  law,  denominated  real  or  per-  p^^tm^ip'^ 
wnal  property,  may  be  the  subject  of  a  mortgage. 

Advowsons,  rectories,  and  tithes,  may  be  the  subject  of  a  Adwufumh 
mortgage. 

Reversions  and  remainders,  bemg  capable  of  grant,  from  RnenumB^md 
aian  to  man,  are  mortgageable.  remainderB  ; 

Possibilities,    also,   being  assignable,  are  mortgageable,  a  PotnbUHiiSf 
mortgi^e  of  them  being  only  a  conditional  assignment  (a). 

(c)  50  Edw.  3.  &  6.     13  Ella.  c.  5.    27  EUz.  c.  4.    SI  Jac.  1.  c.  19. 


(A)  Pofflihilities  are  cenerally  arranged  into  two  classes :  the  one,  con-   Mortgage  qT 
nsdng  of  poMibilities,  which  are  coupled  with  an  interest,  such  as  contin-   amtingent  inr 
geot  remaindeiTiy  executory  devises,  springing  or  shifting  uses ;  the  other   tereete  and  co?- 
«  bare  or  naked  possibUitiea,  such  as  the  hope  of  inheritance  entertained  pectuneUe,      ^ 
hj  the  bcir  on  the  courtesy  of  his  ancestor,  or  the  cliance  of  succession  of 
aa  iadif  idnal  where  the  gift  is  to  several,  witli  remainder  to  the  survivor. 
Tke  iarmtT  ciaaa  may,  perhaps,  with  more  propriety  be  denominated  con- 
tiofent  ioterestay  and  the  latter  mere  expectancies ;  for  a  possibility  cou- 
pled with  an  interest,  is  more  than  a  possibility,  it  is  a  present  interest,  and 
■aj  be  deviaed.     Perry  v.  PkUUita^  17  Ves.  173.  i82.    On  the  other  hand, 
Ik  npcetancy  of  ad  heir  apparent,  during  the  life- time  of  his  ancestor,  is 
1m  tlan  a  poasibility ,  being  but  a  mere  liope  or  anticipation.    AUcontio- 
|eal  imefcata  are  executory,  and  while  they  remain  so,  the  owners  cannot 
anin  them  at  law,  because  they  have  not  any  estates^    10  Co.  50  a.    4  Co. 
M  k    1  last.  164  b.  165  a.  b.  n.  21S.  l  Vea.  390. 409.    3  Yea.  391.    3  T.  R. 

B 


IS 


CAlP.  II. 


POS8BSSION   OF 


[26] 


Tmuddtwitt 


Every  Uktr  <e- 


Mwigogtby 


[27] 


Rents,  abo,  and  franchises,  as  views  of  frankpledgei  per« 
quisites  of  courts,  leets,  fairs,  markets,  goods  of  felons,  waifs, 
estrays,  hundreds,  ferries,  warrens,  and  the  like,  may  be  made 
the  subject  of  a  mortgage. 

Secondly,  What  state,  or  condition,  things,  capable  of  be- 
ing mortgaged,  may  be  in  for  that  purpose. 

Lands,  tenements,  and  hereditaments,  with  respect  to  their 
capacities  of  beiif  mortgaged,  may  be  viewed  in  two  lights, 
viz.  First,  as  to  their  intrinsic  nature :— Secondly,  as  to  die 
estate  possessed  in  them. 

First,  All  lands  are,  in  respect  of  their  intrinsic  nature, 
mortgageable ;  but  notwithstanding  they  are  so  mortgageable, 
yet,  in  respect  to  the  estate  and  property  diat  the  owner  has  in 
them,  they  may  be  otherwise ;  as  if  he  be  but  tenant  at  will  of 
them. 

Secondly,  As  to  the  estate  in  lands,  tenements,  and  heredi- 
taments, necessary  to  make  good  a  mortgage,  it  may  be  ob- 
served, that  any  estate  which  a  man  has  in  fee  simple,  fee  tail, 
for  life,  or  years,  in  any  lands,  or  iu  any  rent,  or  profit  out  of 
the  same,  may  be  mortgaged. 

And  if  tenant  in  tail,  and  he  that  is  next  in  remainder  in 
fee,  join  in  a  mortgage,  and  after  the  tenant  in  tail  dies  without 
issue,  in  this  case  it  is  a  good  mortgage  against  him  in  re- 
mainder. 

So  if  there  be  joint-tenants,  either  of  them  may  mortgage 
his  undivided  part  or  share  (b).  And  the  law  is  the  same  with 
respect  to  tenants  in  common,  co-partners,  8cc. 

Personal  things,  as  goods  and  chattels  are  likewise,  in  point 
of  locality,  moveable  or  immoveable,  present  or  remote ;  and 
they  admit  of  several  rights  therein,  generally  described  under 


Mortgage  a 
ee^erwmce. 


88.  7  T.  R.  589.  In  eqnity  every  species  of  contingency  may  be  boond  by 
contract  for  yalnable  consideration.  1  Ves.  409.  t  P.  Wms.  13S.  191. 
»2  Atk.  4S0.  Bat  an  expectancy  cannot  be  sold.  3  Meriv.667.  Hence,  it  appears 
reasonable  to  suppose,  tbat  a  conditional  contract  for  a  contingent  interest, 
would  have  greater  claim  to  validity  in  a  court  of  equity  than  an  absolute  tale ; 
for  it  does  not  take  advantage  of  necessity  or  inexperience  by  binding  the 
party  to  a  price  vrhich  is  really  less  than  >he  value  of  the  expectancy,  it  be- 
ing  a  redeemable  contract  on  paynieui  of  die  snm  actually  advanced.  Con- 
tingent interests  and  mere  expectancies  may  however  be  bound  at  law  by 
estoppel.  Helps  v.  Hereford^  t  Bam.  ^  Aid.  24S.  But  it  is  observable, 
that  although  the  contract  or  conditional  bargab  of  an  expectant  heir  wUl 
bind  himself,  yet  it  will  t<  t,  as  it  should  seem,  bind  the  succeeding  heir. 

1  Anstr.  11.    See  more  on  I'ossibilities  and  Estoppel,  i  Fonbl.  Tr.  £q.  ch.  4. 
s.  S.    3  Pres.  Abs.  92.  S02.  205.    1  Madd.  Ch.  549.  led  edit. 

(R)  Such  ivtoi'tgaee  will,  however,  be  a  severance  of  the  tenancy,  postea, 
1105 ;  but  if  it  be  tot  a  term  of  years,  it  will  be  a  severance  p^  tanio  only. 
airu  I.  Jitrt:,  t  Vcrn.  323.    Dyer,  187.    Co.  Litt.  186  a.  b.    Cro.  Jac.  91. 

2  Brownl.  176. 
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the  teniM  "  righto  in  action/^  which  include  all  personal  things 
io  actioDy  and  righto  in  possession,  which  include  all  personal 
diingB  in  possession.  And  these  righto  may  be  noor^aged  in 
Tirioas  modea^  according  as  the  things  to  which  they  relate  are 
circumstanced  in  point  of  locality;  which  circumstance  gives 
lise  to  several  distinctions  as  to  the  degree  of  possession  of 
which  they  respectively  admit,  which  will  be  better  explained 
under  the  third  head  of  enquiry,  viz. 

Tlurdly,  How  the  nature,  state,  and  condition  of  things  in 
mortgage,  vary  the  degree  of  possession,  which  ought  to  be 
giirctt  of  tbem. 

Aad,  in  this  respect^  there  is  a  material  and  obvious  distinc-  Real  md  pet' 
tJOB  between  real  property,  of  which  the  vendor  is  in  the  vi-  ^S!I^£3S3 
sibfe  possession,  and  personal  property,  of  which  flie  vendor  is  «i  to  rHentUm 
n  siidi  possession ;  tor  since  the  visible  occupation  and  usure  J^or. 
of  bnd,  furnish  no  evidence  whatever  that  the  possessor  is  en-       [  ^^  ] 
ntled  to  the  property,  because  visible  occupation  and  usure 
may  not  only  be  founded  on  wrong,  as  commencing  in  a  dis- 
or  the  like,  but,  though  rightful,  admits  of  a  variety  of 
itions;  some  other  evidence  than   mere  possession  is 
necessary  to  evince  property  therein.    Before  the  introduction 
of  written  instruments,  it  was  only  to  be  f6und  out  by  resorting 
to  die  ricinage,  who,  when  no  transfer  could  be  made  but  what 
was  attended  with  acte  of  general  notoriety,  were  well  acquainted 
wHk  each  other's  title;  and  rince  the  introduction  of  deeds^ 
and  the  invention  of  transfer  through  the  medium  of  uses,  it  is 
ooly  to  be  found  out  by  resorting  to  the  tide-bleeds.     But  per^ 
sonal  things,  when  present,   being  absolutely  in  the  power  of 
the  boMer   of  them,  the  occupation  thereof  is  the  strongest 
index  of  ownership;  for  since  there  is  no  way  of  coming  at  the 
koowlei^e  of  who  is  owner  of  personal  things^  but  by  seeing 
in  whose  possession   they  are,  there  is  no  other  medium  for 
dedding  on  the  property  but  by  concluding  its  annexation  to 
dnt  possession* 

The  law,  then,  which  must  always  be  so  moulded  as  to  cor*       [  29  1 
respond  with  the  hitrinsic  nature  of  things,  does  not  consider  lUtenium  qf 
the  retaining  the  visible  possession  of  land,  after  the  property  ^^uOaBtoper' 
'»  parted  witfi,  as  any  badge  of  a  fraudulent  intention  of  the  ^T^^'  ^itt 
parties  to  deceive  third  persons ;  because  the  vbible  possession, 
b^  in  its  nature  ambiguous,  as  it  may  be  in  the  hands  of  the 
famt  as  well  as  the  owner,  no  prudent  man  will,  in  contract- 
iag,  lay  any  great  stress  on  that  circumstance,  as  a  proof  of 
litie,  bnt  will  require  the  deeds  as  the  only  true  test  of  the 
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property.  But|  upon  the  same  principle^  the  law  considers  the 
visible  retention  of  the  poasession  of  personal  things,  after  die 
cession  of  the  property,  primA  facie,  as  an  indication  of  fraud  ; 
because  it  is  difficult,  unless  in  very  special  cases,  to  assign  a 
reason  why  an  absolute  or  conditional  vendee  of  goods,  for  the 
reason  holds  equally  in  both  cases,  should  leave  them  with  the 
vendor,  unless  the  transfer  were  only  colourable,  or  the  parties 
had  in  .view  the  procuring  a.collMsive  credit  to  the  vendor,  ffom 
his  possessing  that,  which,  in  fact,  is  the  property  of  anodier. 

In  this  view  of  the  effects  of  possession,  in  evincing  the  right 
of  property,  we  find,  that  in  respect  of  real  things,  the  pos- 
session of  the  tide  deeds  is,  primd  facie,  as  to  them,  what  the 
possession  and  osure  of  personal  things  is,  as  to  personal  things  ; 
and  by  a  necessary  analogy,  the  retention  of  the  visible  posses* 
sion  of  the  former  in  the  one  case,  ought,  it  should  seem,  if 
permissive,  to  be  equivalent  to  the  retention  of  the  possession 
of  the  latter  in  the  other  case. 

I  shall  therefore  first  consider,  in  what  cases  possession  re- 
tained, after  a  conditional  sale,  is  fraudulent  in  respect  of  per- 
sonal things,  and  the  eiceptions  to  the  conclusion  of  fraud 
from  that  circumstance ;  and,  secondly,  the  applicability  of  the 
cases,  and  reasoning  thereon,  to  the  instance  of  possession  re- 
tained of  the  title-deeds,  with  the  privity  of  the  mortgagee, 
after  a  conditional  sale  of  real  things  (c). 
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(C)  To  obviate  in  some  measare  the  apparent  confiuion  which  pervades 
tbeieqoel  of  this  chapter,  it  miy  be  nsetm  to  remark,  that  the  chapter 
treats  of  the  construction  of  three  several  statutes,  which  have  for  raeir 
object  the  prevention  of  fraod,  and  contain  many  provisions  of  a  very  simi- 
lar natare.  The  division  adopted  also  throws  them  out  of  their  chrooc^ogi- 
cal  order,  whereby  they  assume  a  seeming  irregularity.  The  Jir$t  statute  is 
that  of  i:)  Elis.  c.  5«  s.  2.  made  perpetual  by  99  Eliz.  c.  5.  Tnis  act  aims  at 
the  avoidance  of  all  deeds  malde  with  an  intent  to  defraud  creditors,  de- 
claring them  to  be  void,  and  rendering  the  thing  or  chattel  mortgaged  liable 
to  the  execution  of  existing  or  subsequent  creditors.  It  relates  to  creditors 
only,  but  it  includes  tilings  personal  as  well  as  tilings  real.  It  enacts,  that 
all  and  every  feoffment,  gift,  grant,  alienation,  bargain,  and  conveyance  of 
hinds,  tenements,  and  hereditaments,  goods  and  chattels,  or  of  any  lease, 
rent,  or  other  profit  or  charge  out  of  the  same,  shall  be  deemed  and  taken 
only  as  against  the  person  or  persons,  their  heirs,  executors,  administra- 
tors, or  assigns,  whose  action  by  such  covenons  or  fraudulent  devices,  shall 
be  in  any  wise  disturbed,  hindered,  or  defrauded,  to  be  void  and  of  none 
effect ;  any  pretence,  colour,  feigned  consideration,  expression  of  use  or 
other  matter  or  thing  to  the  contrary.  The  second  statute  is  that  of  27  EUe. 
c.  4.  s.  2.  made  perpetual  by  the  90  llliz.  c.  18.  commencing  at  p.  59,  postea, 
and  concluding  the  chapter.  This  statute  rehites  to  pmhasers  and  real 
estate  only,  l  Meriv.  635.  The  third  statute  is  that  of  21  Jac.  1.  c.  19. 
occupying  the  middle  portion  of  the  chapter,  beguining  at  p.  59,  This  sta- 
tute ^Utes  to  |oods  and  not  to  real  estate.  It  was  made  for  the  express 
purpose  of  obviating  the  inconvenience  arising  from  the  delusive  credit  ac- 
quired by  the  mortgagor  in  retainins  the  possession  df  the  mortgaged  article, 
spectdcally  aiming  at  and  defining  that  species  of  fraud.  It  is  also  restricted 
to  mortgagors  who  become  bankrupts,  and  is  only  available  by  the  commis- 
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Wkh  respect  to  the  condition  in  which  creditors  or  pur-   Vendor  reiahtf 
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dasen  ttand,  in  relation  to  sales  prejudicial  to  them,  where  the  0/  iS^spev' 
Tcador  continues  in  possession  of  goods  sold,  two  statutes  pre-  *"•*'>  ^froMi. 
KRt  themselves,   in  the  first   place,  to  our  observation,  viz. 
13  £liz.  c.  5.  and  27  Elia.  c.  4,  which  statutes,  no  distinction 
being  therein  made  between  conditional  and  absolute  sales,  pro-       [  ^1  ] 
Tided  diej  are  fraudulent,  must  be  considered  as  applicable  to 
both  instances  (6);    it  being  a  settled  rule    of  construction, 
^  That  statutes  made  against  fraud  shall  be  liberally  and  bene- 
fiddlj  expounded,  so  as  to  suppress  Uie  fraud  (e)/'    And  con- 
vejanees,  made  to  the  end,  purpose,  and  intent,  to  defraud 
cmtton  and  purchasers,  being  bj  these  statutes,  as  to  such 
cratiton  and  purchasers,  declared  void,  it  became  incumbent 
60  courts  of  law  and  equity,  which,  in  such  cases,  have  a  con- 
cvreDt  jurisdiction,  on  considering  all  the  circumstances  of 
eadi  cue,  to  decide  whether  a  conveyance  was  made  with  in- 
tent to  defraud.    And  in  the  exercise  of  this  discretionary  power, 
giveo  fay  these  statutes  to  adjudge  of  the  intent  from  the  cir- 
cmnstances,  it  has  been  held  as  to  creditors,  in  respect  to  goods, 
thit  any  neglect  in  leaving  the  vendor  in  possession,  after  abso- 
kle  alienation  of  the  property,  which  naturally  tends  to  deceive 
creditors,  is  fraudulent  within  the  statute  of  the  13th  £liz.  (d); 
mi  KcordingI  J,  in  J\vine*8  case,  wherein  it  was  resolved,  that 
tbe  gift  then  is  question  had  the  signs  and  marks  of  fraud,  one       [  ^^  3 
reason  assigned  was(e),  ''because  the  donor  continued  in  the 
possession,  and  used  them  as  his  own,  and  by  reason  thereof, 
be  traded  and  trafficked  with  others,  and  deceived  them." 

A  possession  of  a  mortgagee  (who  is  joint-tenant  of  goods  PosteuUm  h^ 
nxKtgaged  with  the  mor^agor)  per  my  et  per  tout,  is  not  such  ^^  («  kiB 
« possession  as  will  remove  the  presumption  of  fraud,  if  the  S^S***^'  * 
iDor^gagor  continue  to  exercise  acts  of  ownership  upon  the 
thiogs  mor^aged.    Therefore,   if  there  be  two   partners  in 
trade  (/),  and  one  of  them  take  a  mortgage  of  the  utensils, 

(i)  Twm/»  Mfe,  3  Rep.  81.  '    (<Q  3  Rep.  81. 

U)  Stepkew  T.  SoUy  1  Ves.  352.  (e)  Pr.  Ch.  «86,  S87. 

368.  1  Atk.  tsr.  Barn.  S07.   RtfaU  (/)  Vide  RyoU  v.  Rnoies,  1  Yes. 

*•  R^teUij  1  Atk.  165.    Bnwn  v.  348. 
UttikaU,  Iltid.  160. 

■i^Ben  or  anignees  imder  a  commission  of  bankrupt.  And  to  bring  a  case 
vithin  duf  statute  the  mortgagor  must  have  been  a  trader  while  he  was  in 
P^^^Maiion  0^  the  property.  Gordon  v.  Easi  India  Company^  7  T.  K.  329. 
^difinon  then  of  tiie  learned  anthor  is,  ftrttj  the  consideration  of  fraud 
^:tli  respect  to  things  personal ;  and,  second^  the  consideration  of  fraud  with 
v^ipect  to  things  real.  Under  the  first  head  b  very  properly  classed  the 
6nt  aad  third  of  these  statutes^  and  nnder  the  second  head  the  second  of 
^^  statutes. 
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Slock  in  trade,  debts,  profitSi  &c*  for  secuiing  a  sum  of  money 
lent  by  him  to  the  other ;  and,  notwithstanding!  suffer  him  to 
continue  in  possession  of  the  partnership  deed,  stock  in  trade^ 
and  utensils,  and  to  alter  and  dispose  of  the  goods,  and  receive 
the  debts  as  before,  such  mortgage  will  be  fraudulent  in  respect 
to  third  persons:  for,  although  the  mortgagee's  being  seised 
per  mf  et  per  toutf  will  remove  the  necessity  of  an  actual  deli- 
very ;  yet  the  mor^;agor,  being  permitted  to  act  after  parting 
with  all  the  interest,  till  redemption,  renders  the  contract  firaa- 
dulent,  as  otherwise  a  door  would  be  open  to  fraud,  by  a  part- 
ner bebg  permitted  to  retain  all  the  badges  of  ownership,  to 
deceive  the  rest  of  the  world. 

And  tlie  conclusion  of  law  would  be  the  same,  if  the  mort- 
gage were  made  to  a  third  person ;  for  in  such  case  the  morl^ 
gagee  ought  to  be  admitted  partner  for  a  moiety. 

But  if  on  a  mortgage  of  goods  (g)  die  mortgagor  agreed  to 
deliver  to  them,  and  afterwards  did  not  deliver  them  at  the  time 
appointed,  but  on  trover  iqptinst  him,  kept  the  vendee  at  arm*s 
length,  this  would  not  be  considered,  as  %  leaving  the  gooda  by 
the  mortgagee  in  the  possession  of  the  mortgagor,  the  mortga- 
gor having  done  every  thing  in  his  power  to  get  the  possession 
from  him  (d). 

So  if  a  mortgage  were  made  of  goods,  which  were  agreed 
to  be  delivered  into  the  parties'  own  hands  (Ji\  or  die  key  of 
the  warehouse  agreed  to  be  given  up  (which  in  bulky  goods  is 
all  that  can  be  done),  but  no  such  delivery  was  made,  and  de* 
tinue  was  brought  for  them,  they  would  not  be  considered  as 
left  in  the  possession  of  the  mortgagor,  the  pursuit  in  a  court 
of  justice  excluding  any  actual  or  presumed  consent. 

But,  as  has  before  been  observed,  the  delivery  of  perBonal 
things  admits  of  several  modifications,  in  respect  of  such  thinga 
being  in  possession  or  in  action,   present  or  remote;  which 


{g)  Weet  ▼.  Sadp,  1  Vet.  S40. 


(A)  Ibid,  [and  postea,  p.  41.— £<i.] 
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(D)  Hence,  therefore,  poueMion  alone  is  not  a  sufficient  gronnd  of  frand 
to  subject  the  property  of  one  person  to  the  debts  of  another.  There  most 
foe  proof  of  the  consent  of  the  real  owner  to  leave  the  goods  in  the  power 
and  disposition  of  the  apparent  owner,  or  a  laches  in  letting  them  remaii) 
there  for  the  purpose  of  giving  the  ostensible  possessor  a  Mae  and  delusive 
credit  with  the  world.  See  postea,  p.  41.  On  this  principle,  if  a  partnership 
be  determined  by  effluxion  of  lime,  and  one  partner  intends  to  continue  the 
trade,  and  the  other  will  not,  insisting  on  a  division ;  and,  on  non-compli- 
ance, brings  an  action  at  law,  or  a  bill  in  equity,  for  an  accdUnt  and  to 
restrain  tlie  disposing  of  those  goods,  the  possession  of  which  is  wrongfully 
kept  from  him  by  his  partner,  who,  pending  thU,  becomes  bankrupt,  this 
will  not  be' a  fraudulent  possession  within  the  statute  of  i^l  Jac.  1.  c.  19. 
West  V.  Sldpf  ubi  supra  ;  et  vide  BtUhier  V.  PartonSf  1  Uanm.  Hep.  51^ 
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furnish  exceptions  to  the  general  rule,  b;  occa- 
the  sui^^tit^tion  of  pther  circumstancesi  in  lieu  of  the 

delivjsry  of  po^s^ession  to  which  we  have  above  alluded. 
If  personal  things  sfp  ii)  the  visible  possession  of  the  vendor,  ChoMsim  ac 
and  sold  by  him  to  mQthej^,  if  the  vendee  would  have  the  con-  nimigiig§i. 
tract  to  be  clear  of  the  iippijitatipn  of  fraud,  actual  delivery 
ought  to  be  instantly  made,  finlefs^  ^)  t)ie  nature  of  the  con- 
tract, something  intervenes  to  delay  or  prevent  such  delivery. 
Bat  persoiial  things  in  action  do  not  admit  of  any  visible  pos- 
or  sctual  delivery,  die  v^endor  being  himself,  in  such 
possessed  only  of  a  right*    The  law,  therefpre,  in  that 

is  satisfied  with  every  thing  being  done  towards  ^  delivery, 
wfaidi  the  nature  of  the  thing  admits ;  ex.  gratia^  ij^liveiry  of  [  ^  1 
alllfae  documents  by  which  die  existence  of  .^erigh^canbe 
evinced,  accompanied  with  a  transfer  of  the  powers  necessary 
ao  caforoe  the  right.  The  simplest  case  of  this  Ipnd,  is  the 
conditioDal  transfer  of  a  debt  on  bond,  which  is  only  assignable 
in  equity,  and  not  at  law.  The  reason  why  it  is  assignable  in 
eqmty,  is,  because  the  assignor  can  furnish  the  assignee  with 
aB  mcaoa  necessary  to  reduce  it  into  possession,  by  delivering 
die  bond  into  the  hands  of  the  assignee  to  prove  the  deb^ 
which  is  the  chose  in  action,  and  by  giving  him  an  authority  to 
sue  in  the  obligee's  name.  On  an  assignment  of  a  bond, 
therefore,  the  delivery  of  the  bond,  accompanied  with  a  power 
io  sue,  tt  equivalent,  in  equity,  to  an  actual  delivery  on  the 
conveyance  of  goods  in  possession  at  law;  for  all  that  the  na- 
ture of  the  thing  admits  is  done,  to  divest  the  right  out  of  the 
anignor,  and  vest  it  in  the  assignee.  But  if  the  bond  be  de* 
tuned  by  the  assignor,  the  assignee  will  be  liable  to  the  impu- 
ta;don  of  fraud ;  because  then  the  debt,  by  the  assignor  conti^* 
noii^  to  hold  the  evidence  of  it  in  his  hand,  remains  in  his 
diaposilion,  and  he  may  assign  it  over  to  other  persons,  which 
is  the  mischief  the  statute  of  the  13th  £liz.  of  which  we  are  [  36  J 
now  speaking,  was  intended  to  remedy  (f). 


!l 


|E)  i.  e.  Things  redacible  into  posse&sion  only  by  action  or  suit  at  law. 
,P)  It  is  faiid  down  in  th^  old  books,  that,  for  avoiding  maintenance^  a    Dodrini  of 
meimmethm  cannot  be  assigned  or  granted  over  to  another.    Co.  Litt.    cko9ain  adicm 
sua.  S66a.     9  Roll.  45  b.  46.    10  Co.  48 a.    The  good  sense  of  tliat  rule   conndertd. 
•COM  to  be  Tcry  questionable ;  and  in  early  as  well  as  modern  times,  it  has 
WcBM  ezpbuned  away,  that  it  now  remains  merely  an  objection  to  die  fomi 
ff  the  actiOD  in  any  cate.    In  t  KoU.  Abr.  45.  and  46,  it  is  admitted  that  an 
oUlpition  mmif  be  granted ;  bat  it  is  said,  that  the  grantee  cannot  sue  for  it 
iahv  dwn  name.    But  if  a  third  person  be  permitted  to  acquire  a  right  to 
aittig/tbeii,  whether  he  is  to  bring  the  action  in  his  own  name,  or  in  the 
■aoK  of  Vie  grantor,  does  not  appear  to  affect  the  question  of  maintenance. 
Tbe  cs«e  of  tbe  crewD|  howeveri  was  always  an  exception  to  this  doctrine 
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Upon  the  same  principle  debts  mentioned  in  a  schedule  (f), 
though  not  capable  of  deliveryy  may  likewise  be  assigned  cou* 
ditionally  ;  but  in  such  case  notice  to  the  persons  indebted  seeiii9 
to  be  indispensably  necessary  to  protect  the  assignee  from  the 
imputation  of  fraud  against  third  persons^  in  case  of  a  subse- 
quent assignment;  because,  unless  such  notice  be  given,  debts 
may  be  again  and  again  assigned,  without  the  possibility  of  the 
latter  assignees  detecting  the  fraud. 

Personal  things,  in  a  remote  situation,  fall  under  the  same 
principle;  these  admitting  of  no  actual  delivery,  they  pass  by 
delivering  over  the  means  of  reducing  them  into  possession,  that 

(t)  Unwifk  V.  OUteTf  Cooke's  Bank*  Laws,  84. 
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of  maintenance ;  for  courts  of  law  not  feeling  tbeniselves  hold  enongh  to  tie 
up  the  property  of  the  crown,  nnifonnly  allowed  of  asslgmnents  of  ehoaes 
in  action  belonging  to  the  crown.  3  Leon.  198.  8  Cro.  180.  Courts  of 
equity,  from  the  earliest  times,  thought  the  doctrine  which  disapproved  of 
the  assignment  of  chases  in  action  too  absurd  for  them  to  adopt,  coosiil^rinp 
that  upon  principles  of  natural  justice,  a  man  was  entitled  to  receive  the 
thing  for  which  he  had  paid  a  valuable  consideration ;  and  therefore  they 
always  acted  in  direct  opposition  to  it.  Courts  of  law  also  have  since 
altered  their  language  on  thift  subject.  From  the  recent  cases  it  may  be  col- 
lected, that  although  ehoses  in  action  cannot  strietly  be  assigned  so  jis  to  give 
a  legal  title  to  the  assignee,  yet  they  are  so  far  recognised  by  courts  of  law 
that  a  suit  commenced  and  prosecuted  in  the  name  of  the  assignor  will  be 
entertained  and  decided  on  in  the  same  w^y  as  any  eanse  of  action  witliiii 
the  jurisdiction  of  the  court.    See  Master  v.  MiUerf  4  T.  K.  340. 

Hence  the  action  for  the  recovery  of  ekoses  in  action  must,  notwithstand- 
ing the  assignment  and  delivery  of  the  hood,  or  other  writing  evidencing 
the  right  to  the  mortgagee,  be  brought  in  tlie  name  of  the  original  obligee, 
and  for  that  reason  a  power  of  attorney  to  sue  in  his  name  should  always  be 
inserted  in  the  conditional  assignment.  Notice  also  of  the  assignment,  whe* 
ther  it  be  absolute  or  conditioual,  should  iu  all  cases  be  given  to  the  per- 
sons liable  to  pay  the  money,  that  they  may  be  bonnd  by  tlie  equity  of  the 
assignee,  and  may  not  protect  themsel.es  by  a  subsequent  payment  to  the 
assignor.  But'altfaough  at  law  suits  for  the  recovery  of  ehoses  inaction  must 
be  commenced  and  prosecuted  in  the  name  of  the  assignor,  yet  in  equity 
the  assignee  may  sue  in  his  own  name. 

Book  debts  and  all  other  sums  of  money  due  on  contract  are  ehoses  in  ae» 
Hon,  and  though  assigned  with  the  qualifications  mentioqed  in  the  next  pa- 
mgmph  of  the  text,  must  be  sued  fur  at  law  in  the  name  of  the  original 
creditcir.  Sums  of  money  due  on  turnpike  securities  are  rather  in  the  na- 
ture of  mortgages  than  ehoses  in  action.  There  is  seldom  any  right  to  the 
money  except  by  way  of  assignment  of  the  tolls,  and  this  is  an  interest 
assignable  at  law.  And  it  should  seem  that  corporation  l)onds  are  assign- 
able at  law,  although  they  are  properly  ehoses  in  action.  Shares  in  canals 
and  navigable  rivers  are  also  assignable  interests.  They  arc  now  generaUy 
declared  to  be  real  estate  by  the  act  of  parUaraent  for  making  the  canal. 
The  agents,  however,  to  the  company  will  not  allow  of  the  register  of  any 
instrument  varying  in  form  from  the  one  prescribed  by  the  act. 

Legacies  or  sums  of  money  payable  out  of  real  or  personal  estate  may  be 
i?  signed  ^y  way  of  mortgage,  either  with  a  proviso,  that  on  payment  of 
tJic  loan,  the  legacy  or  sum  shall  be  re-assigned,  or  they  may  be  assigned  in 
trust  that  the  assignee  shall  raise  the  mortgage-money  by  sale,  if  the  same 
be  not  paid  on  a  certain  day,  and  after  deducting  and  detaining  thereout 
his  principal  and  interest,  then  in  trust  to  pay  the  surplus  to  the  assignor. 
The  latter  is  the  preferable  mode. 

Several  forms  of  conditional  assignment  of  ehoses  in  action  will  be  added 
in  the  Appendix,  No.  IX.  For  more  ou  this  subject,  see  1  Madd.  Ch.  54dl 
iid  edit. 
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being  the  only  delivery  of  which  they  are  capable.    Vessels  vA  Somay  vesteU 
sea  are  in  this  predicament;'  they  may  be  mortgaged  or  abso-  ^  ^  ^^* 
hatcly  sold,  and  possession  transferred  by  delivery  of  the  muni- 
ments respecting  them  (g). 


(G)  The  stmt  26  Geo.  S«  c.  60.  8.  3.  requires  aH  ships  of  the  borthen  of  Reqwiie*  to 
fifteen  tons  or  upwards  to  be  registered  by  the  person  or  persons  claiming   moiigage  tf 
property  therein  with  the  collector  or  comptroller  of  his  majesty's  costoms   ship. 
u  the  port  to  which  such  vessels  belong,  who  is  to  grant  a  certi6cate  of  such 
re^try  to  the  party.     This  certificate  is  evidence  of  property,  the  same  as 
&  charter  of  feoffment  is  to  real  estate.    If  any  assignment  or  other  altera-  ' 
tioo  be  made  in  the  property  of  the  ship  or  vessel,  or  of  tiie    property  of 
any  part  owner  therein,  an  indorsement  roust  be  made  to  that  effect  on  the 
certiiScate  if(  registry,  and  signed  by  the  person  making  the  same,  and  a 
copy  be  defivered  to  the  registering  officer,  who  is  required  to  make  entries 
of  it  in  bis  books  kept  for  that  purpose,  and  to  give  notice  of  the  same  to 
tie  eonmissiooers  of  customs.    If  these  requisites  be  not  complied  with  the 
sale  or  mortgage  of  a  ship,  or  of  ^y  part  or  share  in  the  same,  will  be  void, 
and  equity  will  not  relieve.    BuUeel  Ex  parte,  9  Cox,  943.    13  Ves.  588.  ex- 
cept perhaps  in  the  case  of  fraud,    ii  Ves.  621.    As  to  the  sale  of  a  share 
of  a  ship  being  good  without  delivery,  see  Addis  v.  Baker,  1  Anstr.  222. 
8taigr9em  £x  fortef  1  Ves.  jun.  163.    Bloxam  v.  Jfubbard^  1  Smith.  Rep. 
4B7,  and  further,  ilfoss  v.  MilU,  ft  Smith.  Rep.  227. 

llie  certificate  of  registry  is  always  supposed  to  be  with  the  ship,  and  BUI  qf  aaJU  qf 
therefore  when  the  ship  is  at  sea  a  bill  of  sale  is  snbstitoted  for  the  indorse-  thip  ai  sea, 
mtnl  00  the  certificate,  delivery  of  which  is  esteemed  equivalent  to  the 
delivery  of  the  ship  itself.  2  T.  R.  462.  Postea,  46.  Of  this  .bill  of  sale 
the  tame  entries  are  to  be  made  by  the  custom-house  officers  as  of  the  in- 
dorsement on  the  certificate  of  registry,  and  within  ten  days  after  the 
vessel  retnms  to  her  port,  the  regular  indorsements  mnst  be  made  on  the 
ccrtijficate,  otherwise  the  sales  or  mortgages  effected  by  the  bill  of  sale  will  i 

be  void.  34  Geo.  3.  c.  68.  s.  15, 16.  Hubbard  v.  Johnstone^  3  Taant.  177. 
5Eakt,407.  4  lb,  110.  8  lb.  5^1.  The  property  of  a  ship  vests  iu  the 
pw^aser  or  mortgagee  instantly  op  the  execution  of  the  bill  of  sale,  and 
■ot  from  the  time  of  compliance  with  the  register  acts,  defeasible  neverthe- 
less OB  &ilure  to  comply  with  those  acts.  Per  Wood,  B.  3  Taunt.  177.  and 
JHxsm  V.  Ewarif  3  Meriv.  322.  If  a  bankruptcy  intervene  between  the 
transfer  by  the  bill  of  «ale,  and  the  arrival  of  the  ship,  the  bankrupt  may 
still  make  the  indorsement,  as  it  is  only  an  act  of  duty,  and  passes  no  inte- 
rot.  So  if  there  be  a  power  of  attorney  to  pejrform  this  act  of  duty,  the 
attofo^  may  carry  it  into  effect,  although  the  bankruptcy  occur  immedi- 
ately uter  the  power  of  attorney  be  given.  3  Meriv.  334.  1  Buck.  B.  C. 
95 ;  and  note,  an  improper  incforsement  may  be  prevented  by  injunction, 
1  Madd.  395. 

Here  by  the  vray  observe,  that  the  deposit  of  documents  of  a  vessel  at   EquUabk  Henf 
sea  will  not,  like  the  deposit  of  title  deed$  to  an  est^ite,  confer  on  the  holder 
aa  eqvttable  lien ;  for  the  registry  acts  not  having  been  complied  with,  no  pro- 
pertT  passes  to  the  equitable  mortgagee.    Taj/lor  v.  Kinlock,  2  Rose.  Ca, 

In  all  transfers  of  this  species  of  property  by  wav  of  mortgage  or  other-  Certifieaiemsui 
wiMK^  the  certificate  of  registry  must  be  recited  bV  the  express  requisition  be  reciUd. 
tif  the  17th  sect,  of  the  stat.  26  Geo.  3.  c.  60.  3  T.  R.  406.  And  a  bill  of 
sate,  without  such  recital,  has  been  held  an  absolute  nullity.  Wesierdell  v. 
JDolf,  7  T.  R.  306.  The  indorsement  need  not  be  recited.  1  Bos.  &  P.  483. 
Bat  although  a  bill  of  sale  for  tramferring  the  property  in  a  ship  by  v^ay  of 
mortgage  may  be  void  as  such,  for  want  of  reciting  tlie  certificate  of  regis- 
try therein,  yet  the  mortgagor  may  be  sued  on  his  personal  covenant  con- 
tained in  tltc  same  instrument  for  the  repayment  of  the  money  lent.  Kerri- 
S9a  v.  C«{^,  8  East,  231.  And  note,  a  clerical  mistake  will  not  vitiate  the 
traanction.   lioUest<m  v.  Smith,  4T.  R.  161. 

To  come  more  immediately  to  the  subject  of  the  chapter,  and  to  the  ficti-   Possessum  ttf 
tioas  credit  of  which  it  treats.    In  the  case  of  Hay  v.  Monkhaau,  1  Holt's   «Atp  i^ter 
Rep.  602.  it  was  made  a  question  whether  a  compliance  with  the  registry   pledge,  a 
acts  alone,  without  any  act  of  possession,  would  be  sufficient  to  transfer  the  fraud, 
prsperty  in  the  ship  as  against  creditors,  the  part>'  transferring  the  right  to 
the  possession  continuing  to  act  as  owner,  and  becoming  a  bankrupt.  Look> 
his  At  the  decided  cases,  there  can,  it  is  presumed,  be  little  hesitation  in 
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Marig^e  ^         Upon  this  priociplei  the  property  of  goods  at  aea  is  held  b  j 
SSvcry  ^diZ   ^®  possession  of  the  hill  of  lading  (A).    A  hill  of  lading  is  an 
pS  \Mii^.         acknowledgment,  under  the  hands  of  the  captain,  that  he  has 
I*        -I       received  such  goods,  which  he  undertakes  to  deliver  to  the  per- 
son named  therein  (h).    It  is  assignable  in  its  nature,  and  bj 
delivery  and  mdorsement,  with  a  view  to  a  mor^pige  or  sale,  the 

(X()  JSMnuv.tforeM^lLd.Rsym.      S050.    CoUveU  ▼.  BsO,  IT.  Rep. 
f71.    Wrif;hk  ▼.  CmKfUXL^  4  Burr.      S15. 

deciding  thU  qnere  in  the  negative ;  for  if  it  be  necessary  on  the  retom  of 

a  vessei  to  its  port  to  take  immediate  possession,  (Afoir  v.  bleimkf  4  ManL  Sc 

Selw.  249),  it  certainly  most  be  incumbent  on  tbe  vendee  or  mortgagee  to 

exercise  that  act  of  ownership,  if  the  ship  be  laving  in  the  river  or  in  the 

dock.    Indeed,  such  has  been  in  effect  dedded  by  ue  cases  of  Sttfkau  ▼• 

Sole,  and  hfaithews  Ex  parte^  cited  by  the  author  in  pages  40.  41.  as  also 

by  Uie  authorities  presently  noticed.     The  cases  which  have  been  de^ed 

on  the  statute  of  Elinbeth  and  the  statute  of  James  are  verv  similar* 

They  are.  in  fact,  blended  together  in  the  case  of  bankmpti^.    The  intro* 

dncoon  therefore  of  the  cases  on  the  latter  statute  in  this  place,  so  far  as 

they  relate  to  ostensible  possessions  of  ships  and  shipping,  will  not  be  irre> 

AbaohUe  US  ^    gular.    Where  A.  and  B.  owners  of  a  ship,  executed  an  absolute  bill  of 

sale  with  pa--      sale  to  C.  and  D.  for  a  nominal  consideration,  but  with  a  bye  parol  ame- 

fW  ^grtiwuid      ment  that  C.and  O.  should  accept  bills  for  the  accommodation  of  A.  and  B., 

/•r  ttiemfHom  the  bill  of  sale  being  intended  as  a  security  for  any  advances  (hey  mar 

make  on  such  acceptances,  and  the  ship  was  rei^stered  in  tiie  names  of  (L 
and  D. ;  but  A.  and  B.  remained  in  the  manaisement  and  possession  of  her» 
and  appeared  to  the  world  as  owneis,  and  obtained  credit  nrom  that  appear- 
ance }  and  before  default  made  by  A.  and  B.  in  providing  for  the  accept- 
ances, C.  and  D.  became  bankrupts,  and  their  assignees  immediately  seised 
and  sold  the  ship,  and  afterwards  A.  and  B.  became  bankrupts.  It  was  held, 
that  the  assignees  of  A.  and  B.  could  not  maintain  trover  for  the  ship  against 
the  assignees  of  C.  and  D.,  for  the  statute  of  James  applied  only  wiiere  tho 
order  and  disposition  remain  with  the  bankrupt  up  to  the  time  of  the  bank- 
ruptcv,  and  the  omission  to  take  possession  immediately  after  the  execution 
of  a  deed,  was  not  fraudulent  under  the  statute  of  Elinbeth,  If  the  rights  of  ^ 
third  persons  did  not  intervene,  and  in  the  case  in  question  they  did  not  in- ' 
tervene ;  for  the  bankruptcy  of  A.  and  B.  did  not  occur  till  long  afler  the 
assignees  of  C.  and  D.  had  taken  possession  of  the  ship ;  and  it  was  said  by 
Lora  Chief  Justice  Abbott,  that  it  was  not  competent  for  A.  and  B.  to 
avail  themselves  of  the  parol  agreement  in  contradiction  to  tiieir  own  deed ; 
that  the  biU  of  sale  mignt  be  void  upon  the  statute  of  Elisabeth  against  cre- 
ditors, but  not  as  against  the  parties  who  executed  it,  and  that  their  assig- 
nees could  not  in  that  respect  be  in  a  better  situation.  RMutm  v. 
£M.  ^Jne.  M*Dinmdl,  t  Bam.  U  Aid.  134.  S.  C.  Selw.  N.  P.  114t.  In  a  stiU  later 
m€  rqMsIsd  by  case  the  same  point  came  before  the  court,  and  it  was  distinctly  decided, 
regiaier  mcU*  that  the  statute  of  James  was  not  repealed  as  to  shipping  by  the  ship  regis- 
ter acts ;  and  therefore  that  where  A.  the  owner  or  a  amp,  duW  assigned 
his  interest  to  B.,  and  B«  became  the  registered  owner,  but  by  his  permis- 
sion A.  continued  to  have  the  same  in  his  possession,  oroer,  and  dLspositiony 
until  he  became  a  bankrupt,  the  property  in  the  ship  passed  to  A.^s  assig- 
nees.  Hay  v.  Fmrhiinij  t  Bam.  ic  Aid.  193.  and  see  further,  lb.  f48.  aira 
6  Dow'8  Par.  Ca.  135.  as  to  mortgages  of  ships  under  the  Hawkesbury  acts* 
See  also  7  T.  R.  313.  1  H.  Bl.  114.  1  Rose.  Bank.  Ca.  447.  and  postea,  41. 
242.  and  notes  there,  for  liability  of  mortgagor  to  repairs  and  necessaries ; 
and  for  the  subject  in  general,  see  Selw.  N.  P.  1169. 5th  ed.  Abbotfs  Law 
of  Shippmg ;  Lawes  on  Charter  Parties ;  and  postea,  58.  second  section  of 
note  there. 
Bttt  rf  kuUng,      (H)  A  bill  of  lading  is  rather  a  memorandum  signed  by  the  roaster  of  the 

ship,  acknowledging  the  receipt  of  the  goods  of  a  merchant,  who  has  ship- 
ped them  for  delivery  to  his  agent  or  correspondent  in  a  foreign  port.  The 
merchant  is  called  Uie  consignor,  and  the  agent  the  consignee.  Of  the  bill 
•f  lading  there  are  usually  three  parts :  one  kept  by  the  consignor ;  another 
sent  to  Ihe  consignee  bv  a  different  conveyance  from  that  of  the  ship  wihicb 
contains  the  goods  ^  and  a  third  deposited  with  the  captain  of  the  vessel. 


THING   MORTGAGED,   &C.  27 

Upl  interest  in  the  property  is  immediately  transferred  from  the 
owner  to  the  assignee  of  the  consignee ;  and  therefore,  if  goods 
coo^^ned  to  A.  generaUy,  are,  bon&Jide,  sold  or  mortgaged  by 
him  whilst  at  sea,  and  the  bill  of  lading  b  indorsed  and  de- 
lifeied  to  the  purchaser  or  mor^;agee,  together  with  the  bill  of 
lale,  the  vendee  or  mortgagee  shall  hold  them  by  virtue  of  the 
bill  of  sale^  though  no  actual  possession  be  delivered  (i). 

And  as  between  the  owner  or  vendor  of  goods  so  circiun-  BiUiif  lading 
stanced,  and  the  assignee  of  the  consigneei  or  vendeei  where  the  ||?^^'  ^^^'^ 
transaction  is  ban&Jide(J),  the  bill  of  lading  transfers  the  pro-  4fterMorae' 
pcr^  absolutely,  and  in  all  events,  although,  as  between  the  ^^il^tran-' 
vendor  and  vendee,  the  contract,  where  the  delivery  is  at  a  dis*  ntn. 
tant  place,  is  ambulatoiy,  and  in  case  of  the  insolvency  of  the       L  ^^  J 

(/)IicUarrM0T.iiraMM  «lal. tT.R,      insolvent,  wt  lyAqtO^  y.  Lambert^ 
6X     Idmfriere  t.  Padeyf  S  T.  R.      S  Eden,  76.— £d.] 
485.    [Aa  to  consiipiees  beooming 


(I)  The  bin  of  lading  is  the  instnunent  which  confers  oo  the  vendee  or  BiU  o/  lading 
■ortafee  a  right  to  hcid  the  goods*  and  not  the  bill  of  sale,  which  appears  mid  UU  ^saie 
to  rahue  more  to  a  mortgap  of  the  ship  than  to  a  pledge  of  the  goods   dittnigmtked, 
which  it  coDtaios.    The  ship,  however,  with  its  tackle  and  furniture,  is 
MBiffiniffi  pledged  b^  the  master  for  the  delivery  of  the  articles  enumerated 
IB  the  ImII  of  lading  m  good  condition  at  the  place  of  discharge.     In  which 
case  a  bill  of  sale  of  the  ship  is  delivered  to  the  consignor,  as  well  as  the 
hill  of  lading. 

By  way  of  illnstration  it  may  be  nseful  to  observe,  that  it  frequently  oc*  JflvslnrfMii  rf 
cars  that  a  cargo  of  goods  is  consigned  by  a  merchant  abroad  to  a  merchant  ndgeci. 
in  London,  and  the  moment  they  are  shipped,  the  former  draws  on  the  latter 
to  the  value  of  that  cargo,  and  bv  the  nrst  post  or  ship  he  sends  his  advice, 
and  incloses  the  bill  of  lading.  The  drafts  and  bill  of  lading  in  most  cases 
errive  before  the  cargo,  and  then  tlie  merchant  in  London  must  resolve 
what  part  he  will  take.  If  he  accept  the  drafts,  he  will  become  absolutely  and 
aacooditionally  liable ;  if  he  refuse  them,  he  will  disgrace  his  correspondent 
and  lose  hb  custom ;  yet  to  engage  in  the  transaction,  and  render  himself  re- 
spoQsible,  without  any  securitv  from  the  drawer  of  the  notes,  would  be  a  bold 
measure*  The  goods  may  be  lost  at  sea,  and  then  he  will  be  left  to  recover 
his  flsooey  of  Uie  merchant  abroad,  as  and  when  he  may.  The  question  then 
vith  the  London  merchant  is,  how  can  I  secure  myself  at  all  events  ?  The 
answer  is,  I  win  insure,  and  then  if  the  goods  come  safe  I  shall  be  repaid 
oat  of  them,  or  if  they  be  lost,  I  shaU  be  repaid  by  the  underwriters  on  the 
poGcy  of  insurance ;  but  this  cannot  be  effected  unless  the  property  be  vested 
m  him  fagr  the  bill  of  lading :  for  otherwise  his  policy  will  be  yoid  for  want  of 
interest,  and  an  insurance  u  the  name  of  the  foreign  merchant  would  not 
answer  the  purpose. 

Bavmg  then  the  bill  of  lading  and  the  policv,  he  has  a  sood  security  for   AeasMs/ir^i- 
the  aooey  lender,  inasnmch  aslboth  the  bill  of  lading  and  the  policy  may  be   lowing  mmi- 
assigned  either  abaolutdy  or  by  way  of  mortgage.    If  it  were  otherwise;  gnge  rfg9od» 
if  the  hill  of  lading  did  not  transfer  an  irrevocable  and  uncoiintermandable   ai  siu. 
right  to  receive  the  goods,  no  roan  would  be  safe  in  either  buying  or  lending 
money  upon  goods  at  sea.    That  species  of  property  would  be  locked  up, 
snd  many  a  man  who  could  support  bimselt  with  honour  and  credit,  if  be 
coald  dispose  of  such  property,  would  receive  a  check  which  all  his  future 
ry^   caution,    and  attention,  might  perhaps  never  again  surmount. 
the  doctrine  of  the  text  has  many  arguments  of  policy  and  conveni- 
to  recommend  it ;  for,  in  all  roercantile  tran.«actions,  one  great  point 
io  be  kept  nnifonnly  in  view,  is  to  make  the  circulation  and  ncgociatlon  of 

£rsperty,  as  quick,  as  easy,  and  as  certain  as  possible.    See  further  the 
■ncd  jndgmeutof  Mr.  Justice  BuUer,  6£ast,  91.  and  Park  on  Insurancr, 
Mc  BiU  o£  lisding. 
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vendee  io  the  mean  time,  the  vendor  may  stop  the  goods   tn 
transitu;  because  the  latter  rule  is  founded  upon  an  equity 
arising  between  the  original  parties,  and  which   the  law  has 
adopted,  and  does  not  affect  the  rights  of  third  persons  who 
have  trusted  to  the  indorsement,  and  on  the  faith  thereof  ad- 
vanced their  money.     And  this  is  consistent  with  the  broad  ge- 
neral principle  of/  law,  that  wherever  one  of  two  innocent  per- 
sons  must  suffer  by  the  acts  of  a  third,  he  who  has 'enabled  such 
person  |o  occasion  the  loss,  must  sustain  it.    Therefore,  if  a 
consignee  of  goods  uppn  the  sea  assign  the  bills  of  lading  to  a 
third  person,  as  a  security  by  way  of  mor^ge  of  them,  the 
equitable  as  well  as  legal  right  of  such  consignor  is  thereby  in- 
atantly  and  completely  divested ;  and  the  assignee  has  a  com- 
plete title  in  law  and  equity,  which  cannot  be  affected  by  the 
consignor  whilst  the  goods  are  in  transitu  (k). 

Obnrraiiims  on  (K)  The  judgment  of  the  coort  of  Kmg*t  Bench  in  the  case  of  Uekbmrow 
Lichbarrow  v,  v*  ilfafoii(the  case  by  which  the  text  is  sapported),  was  reversed  on  a  writ  of 
lilasQn.  error  in  the  Conrt  of  Exchequer  Chamber,  1  H.  Bl.  S57 ;  and  the  jndgment 

of  the  court  of  Exchequer  Chamber  was  again  reversed  on  an  appeal  to  the 
Honse  of  Lords.    5  T.  fi.  367.  68S.    6  T.  K.  131.    t  H.  Bl.  211. 
3^Vxl  eot^lrmed.       Several  cases  have  since  been  determined,  and  the  rule  of  law  seems  fblly 

established,  as  the  learned  author  has  expressed  it  in  the  text,  that  an  in- 
dorsement of  a  bill  of  lading  by  the  consignee  for  a  valuable  consideration, 
and  without  notice  to  the  mortgagee  that  the  consignee  has  not  paid  for  the 

foods,  conveys  per  se  the  legal  property  of  the  articles  enumerated  in  the 
ill  of  lading,  and  that  as  lM*tween  the  consignor  and  the  consignee,  the 
goods  may  1^  stopped  on  their  arrival  at  the  port  to  which  they  are  destined, 
or  before  they  are  delivered  at  that  port,  that  is,  while  they  are  in  transUn  ; 
but  that  if  the  consignee  has  made  a  ItonAfide  assignment  to  a  third  person, 
either  absolutely  or  conditionally,  and  the  bill  of  lading  has  been  indorsed 
by  him  and  delivered  to  the  assignee,  the  goods  cannot  be  stopped  ta  transitu 
by  the  consignor  or  any  other  person.  See  Mr.  Justice  Buller*s  elaborate 
judgment  reported  in  6  East,  21.  Vide  etiam  fViseman  v.  Vandeputf  %  Vern. 
203.  Neumn  v.  Thomtmn^  6  East,  43.  Cuming  v.  Brown,  9  East,  505.  Cravem 
V.  Ryder,  2  Marsh.  127.  Cqxe  v.  Harden,  1  Smith.  Rep.  20.  Dick.  269.  and 
as  to  what  shall  determine  the  transit  of  goods,  see  EUis  v.  Hursl,  3  T.  R. 
467.  Slubey  v.  Hayward,  2  Bl.  Rep.  504.  and  that  an  agent  who  purchases 
goods  for  another  has  the  same  right  of  stopping  in  trmsitu  as  the  ormnal 
seller,  see  Coxe  v.  Harden^  ubi  sup.  and  for  the  general  law,  2  Selw.  N.  P. 
1206,  5th  ed. 
^^gage  6tf'  If  the  consignee  be  the  agent  or  factor  of  the  consignor,  and  the  bill  of 

factor  or  agent    l^^i°K  ^  made  to  him  generally,  without  noticinff  the  relation  of  principal 
fmy  '    and  agent,  and  the  consignee  make  a  pledge  of  tne  goods  while  they  are  at 

sea  witliout  notice,  yet  tms  will  not  divest  the  original  right  subsisting  ii| 
tlie  consignor  to  stop  the  goods  in  tranaUu ;  for  it  bein^  a  rule  of  law  (2  Str. 
1178.)  that  a  factor  cannot  pledge  the  goods  of  his  principal  by  deliverv  of 
the  goods  thrmsclvfs,  it  seems  enviously  inconsistent  to  say,  that  the  deli- 
very of  the  bill  of  lading,  which  is  a  mere  symbol  of  the  goods,  shall  entitle 
Agent  caunot  the  factor  to'  an  exemption  from  tilts  rule.  An  a^ent  or  factor  has  an  au« 
pledge,  thority  to  sell,  but  npt  to  pledge  without  a  special  authority,  Graham  y. 

Dyater,  2  Stark.  24.  Shipley  v.  Kymer,  1  Man.  Sc  Selw.  484;  and  therefore 
a  person  who  takes  a  pawn  of  a  factor,  takes  it  at  his  peril ;  for,  according 
to  the  late  case  of  Guireiro  v.  Peillf  3  Bam.  &  Aid.  616,  the  principal  may 
maintain  trover  against  the  party  with  whom  the  goods  are  bartered,  al- 
though the  latter  be  wholly  ignorant  that  he  has  been  dealing  with  a  factor 
only.  In  the  case  in  question,  the  pawnee  cannot  complain  of  his  having 
been  deceived  by  the  import  of  the  bill  of  lading,  since  he  might  very 
easily  have  hiquired  for  the  letter  of  advice  which  always  accompanies  the 
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And  if  the  asagmnent  of  goods  on  the  sea  wq»  merely  equit-  Same^  ^w  tfc- 
aUe,  and  did  not  amount  to  a  sufficient  legal  sale  (as  if  there  tVu^meni. 
vere  merely  an  aas^meht  and  delivery  of  the  bills  of  lading,  Semb.    , 
without  an  indorsement  of  them,  and .  direction  to  deliver  them        [  39^  ] 
to  the  assignee,  of  which  the  case  of  Bromn  v.  Heathcote  (m)  ^ 

furnishes  an  example),  it  seems  that  the  original  owner  could 
not  defeat  the  assignee,  although  he  should  intercept  the  goods 
in  transitu',  because,  in  such  case,  both  parties  would  stand: 
merely  u^n  equitable  claims  (n),  and  then  he  ought  to  have 
them,  who  has  the  superior  equity ;  and  the  assignee,  whose 
equity  is  a  specific  lien  upon  the  things,  derived  under  the  as- 
aignnieaC,  seems,  to  me,  to  possess  that  character.—- 5^ 
jii«ne(L). 

(m)  1  Atk.  188.  (n)  S  Atk.  f 93. 


bSI  of  fauliag  to  the  oontigoee ;  which  letter  of  advice  woold  have  disclosed 
tke  rditioo  of  principal  aod  agent  between  the  consignor  and  consignee, 
aad  have  shewn  that  the  consignee  held  the  bill  of  ladins  as  factor,  and  not 
M  vendee*  If,  therefore,  says  Mr.  Jostice  Lawrence  (6  East,  43. )» '^  persons 
will  neglect  all  precaution,  and  advance  money  on  goods  without  inquiring 
whether  the  party  has  any  right  to  dispose  of  them  or  not,  they  must  bear 
the  km  if  it  tnina  ont  that  he  had  no  authority  to  do  so."  See  also  Martini 
V.  Cbto,  1  Man.  Se  Selw.  199.  and  SnaUh  v.  Burridge,  4  Tannt  684.  Btthmn 
V.  Bamm,  1  Gow.  45. 

The  diatinctioQ  therefore  appears  to  he,  that  the  bill  of  hiding  vests  the   BisHmetm  at 
ahaohste  property  of  the  goods  in  the  consignee  (although  it  may  have  been    tt^bUl^  iad» 
iadoiaed  to  another,  l  Marsh.  323.);  bnt  that  when  the  .consignee  is  the   tn^. 
apeot  or  Actor  of  the  consignor,  the  bill  of  lading  does  not  then  vest  the 
nriU  to  the  goods  in  the  consignee ;  for  he  neither  pays  nor  is  liable  to  pay 
a lanSjUe  conatderation  for  the  same.    See  Com  v.  Hardmi^  4  East,  <l  1. 

Now  that  we  are  on  the  sabject  of  principal  and  agent,  It  may  be  in  order   Am  to  ngsni  ' 
fivther  to  observe,  that  as  to  the  shew  of  credit  which  the  principal  enables   pledging  goods 
the  agent  to  hold  out  to  the  world,  the  principal  vrill  not  lose  his  right  to    ^^Ats  primc^L 
the  goods  in  his  agenfs  hands,  althoagh  the  principal  be  in  some  measure 
acceasaiy,  by  means  of  the  false  credit,  to  the  fraud  committed  by  his 
igcnt.    If,  therefore,  a  factor  pledge  the  goods  of  his  principal  for  liis  own 
private  debt,  the  latter  may  recover  the  vtdne  of  them  in  trover  against  the 
pawnee  on  tendering  to  the  factor  what  is  due  to  him  without  any  tender  to 
the  pawnee.  Dfmtngnjf  v.  Dura/,  5T.  R.  604.  M^Cimbie  v.  Daviet^  7  East,  5. 
This  ral^  however,  does  not  apply  to  the  case  of  a  banker,  or,  as  it  should 
leeai,  to  any  other  person,  pleagiog  indorsed  bills  ef  exchange  deposited  in 
his  hands  by  a  customer.    Per  Eyre,  C.  J«  in  Cotius  v.  Martin^  1  Bos.  & 
PttLd5^ 

The  daose  in  tlie  statute  of  21  Jac.  1.  c.  19.  <'  That  all  the  goods  in  the  Bankruptcy  tf 
possession  of  a  bankrupt,  whereby  he  gains  a  general  credit,  shall  be  liable  Og^* 
to  his  creditora/*  relates  to  goods  which  he  has  in  hb.  own  right  only. 
MmtkExpnfUf  lAtk.  139.  And  therefore  where  goods  were  consigned  to 
a  Actor,  aad  remained  with  him  in  specie  up  to  the  time  of  his  bankruptcy, 
jet  they  were  held  to  belong  to  the  principal,  and  not  to  the  assignees  of 
the  Actor,  Dnnmu  Ex  parte^  1  Atk.  231 ;  and  it  would  be  the  same  if  the 
factor  had  solid  the  goods  and  taken  notes  in  payment,  the  notes  woold  be* 
kng  to  the  principal.    lb.  , 

(L)  The  editor  is  of  opmion  with  the  author  that  the  deposit  of  a  bill  of    What  tfnou 
ladiag,  witbont  an  actual  indorsement,  would  create  a  lien  on  the  cargo  to   dortement^ 
theaapontof  the  money  advanced,  in  the  same  way  tliat  a  deposit  of  title-   ffiUof  luding* 
dcedi,  withoot  an  actnsl  conveyance,  would  create  a  specific  lien  on  the 
estate.    That  the  consignor's  right  to  stop  in  trantUu  is  an  equitable  right, 
adopted  nevertlieless  by  courts  of  law  for  the  purpose  of  substantial  justice. 
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Bot^  if  die  asflignee  of  the  vendee,  or  consignee  (p),  take 
them  MTith  notice  that  they  are  not  paid  for,  so  that  the  trans* 
action  is  a  fraud  between  the  vendee  or  consigtiee,  and  the  as- 
signee, to  cheat  the  real  owner  of  his  goods,  such  assignee  will 
then  stand  in  the  place  of  his  assignor,  and  be  affected  widi  the 
same  equity  (M). 

And  if  there  be  several  bills  of  ladii^  of  different  imports, 
that  person  who  first  gets  possession  of  one  of  them,  by  ddi- 
very  of  the  owner,  or  shipper,  or  his  consignee,  by  way  of  se* 
curity,  or  as  vendee  of  die  goods,  will  be  entitled  to  the 
comignment,  he  having  die  first  legal  right  (p).  And  if  the 
holders  oi  any  other  of  the  bills  of  lading  first  get  possession, 
it  may  be  recovered  by  action  of  trover ; — ^because  bare  posses- 
sion conveys  no  tide,  as  between  persons  claiming  under  dif- 
ferent rights ;  in  such  cases,  therefore,  the  only  question  is, 
who  has  the  legal  tide  ?  for  the  person  who  first  obtains  a  right 
under  the  legal  title  must  prevail. 

But  such  sale  would  not  avail  against  creditors,  or  subsequent 
purchasers  with  possession  delivered,  if  a  vessel,  or  goods 
therein,  were  in  a  state  in  which  they  admitted  of  being  actually 


(o)  Vid»  SdtomoHB  v.  Nuwr,  9  T.  R. 
674. 


(p)  CMufiU  V.  BaU,  IT.  R.  SOS. 


Indonemenis 
iinhkmk» 


NotUe. 


■ee  Hodgmn  v.  l>v,  7T.  R.  445.  and  Gwftme  Ex  porie.  If  Yes.  SSt.  Sed 
vide  1 H.  Bl.  565,  n.  and  9  Bos.  St  Pol.  44.  and  that  anwm^t  parties  ataod- 
ing  upon  equitable  ciaims,  tiie  party  having  most  equity  is  preferred.  See 
postea,  477. 

No  instance  has  heen  found  where  there  has  been  a  deposit  merely  wlth- 
ont  an  indorsement  since  that  of  Brown  v.  HeMcoU  \  and  this  abaence  of 
authority  may,  perhaps,  arise  from  the  practice  of  indontng  Uie  bills  of 
lading  in  blank,  so  tnat  there  cannot  well  be  a  delivery  without  an  indorse- 
ment, and  such  blank  indorsements  appear  to  be  sufficient  to  pass  die  property 
when  they  shidt  be  filled  up.  6  East,  Si.  Per  Buller,  J.  SoIomons  v.  Nmwh, 
S  T.  R.  674. 

(M)  In  the  case  of  Cmniiig  ▼.  Brown^  9  East,  505.  515.  a  similar  point 
arose.— The  consignee  indorsed  and  delivered  the  bill  of  lading  for  a  valu- 
able consideration  to  the  indorsee,  who  knew  at  the  time  that  me  consignor 
had  not  received  money  payments  for  bis  goods,  but  had  taken  the  assig- 
nee's acceptances,  payable  at  future  days,  which  were  not  then  arrived. 
But  tlie  court  held,  notwithstanding  this  knowled^,  that  such  assigmnent 
of  the  bill  of  lading  was  good,  and  that  the  consignor  could  not  stop  tiie 
goods  in  trmtaitn  upon  the  insolvency  of  the  originafeonsiguee  \  for  that  the 
case  of  SaUmamB  v.  ATtsMa,  being  a  case  of  express  fraud,  did  not  afibrd  any 

J»rinciple  to  govern  the  case  in  question  in  wbicl^^the  absence  of  fraud  was 
bund.  The  doubt  which  had  been  thrown  on  the  subject  arose  priadpmlly 
from  the  words  *  utUhmti  aoHce,'  to  be  found  in  the  caseof  SiioaioiM  v.  J^tassn, 
stnd  other  cases.  But  the  court  was  of  opinion,  that  according  to  the  ge- 
neral scope  and  meaning  of  the  passages  in  the  opinion  of  the  judces,  where 
that  expression  occurred,  it  was  not  to  be  understood  in  the  restrained  sense 
contended  for,  viz.  '  without  notice  that  the  goods  had  not  been  paid  for  f 
but '  wUhoid  nudict  of  sacJk  dreanisfaacM  as  rcmSred  ikthiHiif  lading  not  fmirif 
md  honeslljf  aoHgnable  i*  and  the  circumstance  of  the  indorsee's  knowledge 
that  the  consignor  had  not  been  paid  in  moDcy^  was  considered  aa  not 
*  '     such  a  circumstance. 
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ddlivefcd  (q) ;  and,  theidoHB^  if  one  sold  hoys  or  other  vessels 
00  die  liver^  redeemable^  and  die  assignor  was  left  in  posses- 
sioo,  and  coatinued  to  work  thetii,  and  exercise  acts  of  owner- 
ihip  on  board  them;  snch  an  assignment  would  clearly  be 
fraudulent  (n)« 

If  a  ship  at  sea,  after  having  been  sold,  inhere  permitted  to  :^,qfd§kip  re- 
come  back,  and  go  on  another  voyage,  it  is  presumed  that  ^'JJ^'^^p^ 
would  alter  the  case,  and  make  such  sale  fraudulent  (r)(o).  other  voyage. 

Ilbe  ddivery  of  the  key  of  a  warehouse,  is  a  delivery  of  the       l^^  3 
goods  dicnin  contained,  if  from  their  bulk,  they  admit  of  no  Uvery  i^lmUe§ 
other  delivery.  jrSs/"*'*' 

Jind  generally,  if,  in  the  nature  of  the  transaction,  no  deli-  NofrmOfde-^ 

Uieery  aamot  he 

(ff)  Vide  StepkaiM  t.  SoU,  dted  S7S.'    HM  v.  GMPiuy,  Cook.  B«  L.  "''^  ^'^* 

1  Atl&  170.  [1  Yes.  353.  antea,p.  36.  231.  380. 1  Yes.  jun.  163.     [S  £dcn, 

■otethete.--£d.]  *  231.— £d.] 

(r)  Yide  Ex  pmrie  Mmhewe^  2  Yes. 


(N)  In  Hon  V.  GttriMy,  Cook.  Bank.  Ijiws,  5th  edit.  342.  Lord  Mansfield, 
Ckief  Jofltice,  aid,  that  in  this  case,  of  Steeene  y.  SoU^  there  was  a  gnuid 
hiH  of  sale,  which  was  delivered  to  the  mortgagee. 

(O)  Where  a  ship  and  cargo  at  sea  was  conveyed  to  A.  as  a  secari^r  for  Mortgagee  aol 
miuej  borrowed,  l^  executing  and  delivering  to  him  a  bill  of  sale  or  the  uUch^wtnee- 
ship,  and  idso  a  policy  of  insurance  of  the  snip  and  cargo,  and  indorsing  MOK^S^paN 
the  bOls  of  lading,  and  when  the  ship  retnmed  notice  thereof  was  given  to  Mee  mortgagor 
A. ;  bat  he  Deflected  to  take  possession  of  the  same,  or  to  do  any  act  noti-  ^ ^  ccmmtit 
ffiag  the  tranafer  of  the  property  to  him,  it  wa^  held,  that  the  ship  and  f^a^ 
caisa  did  aot  pass  by  the  biU  of  sale  and  Indorsement  of  tfie  bill  of  lading,  ^       ' 
bat  Aat  tte  assipMiri  of  the  mortgagor  were  entitled  to  the  same  under 
21  lac.  1.  cw  19.  postea,  5t«  It  was  also  in  the  same  case  determined,  that  an 
igrecmeut  between  the  mortgagor  and  the  captain,  that  the  captain  should 
nve  oBie  fiftti  share  of  the  pnmt  or  loss  of  the  vorsge,  did  not  prevent  A. 
tike  nortgagee,  fh>m  taking  possession.    JIfatrv.  GXeimitf,  4  Man.  6c  Selw. 
240.  see  alM  7  T.  R.  228.    where  a  ship  was  mortgaged  at  sea  with  a  pro* 
wso,  that  the  mortgagor  should  continne  in  possession  tiU  fidiureof  pavment 
of  tlie  mortgage-money  on  demand  made  thereof,  and  the  bill  of  sale  was 
ddivered  to  the  mortgagee,  and  before  the  arrival  of  the  ship  the  mortgB|;or 
hccame  bankrupt.    It  was  held,  that  the  mortgajjee  who  took  possession 
of  the  ship  on  her  arrival  might  maintain  trover  agamst  the  assi^ees  of  the 
Bortgagor,  who  took  the  sliip  from  him,  notwitlutanding  he  did  not  make 
say  desaand  of  mortage-money  either  on  the  bankrupt  or  his  assignees. 
Atkimmn  v.  Mating^  2  T.  R.  462. 

The  mortgagee,  whether  in  or  out  of  possession,  is  the  legal  owner  of  the   Mortgagee  le- 
lUp,  and  is  so  considered  in  a  court  of  law  notwithstanding  his  title  is  sub-  ^oj  oipiwr  atid 
jeet  to  equitable  interests.    It  was  said  by  Lord  Mansfield,  that  a  mort-   UaJtU  to  repmr, 
gsgee  is  onlv  liable  to  repair  the  ship  when  in  actual  possession.    2  Doug. 
4M.    But  m  WeeterdeU  v.  Dale^  Lord  Kenyon  said,  be  doubted  this  posi-  . 
tion,  7  T.  R.  312.  and  see  poatea,  242,  n.  where  it  should  appear  that  the 
doaht  of  my  Lord  Kenyon  is  well  founded.    Where  diere  was  an  absolute    Wkai  sftatt  he 
bin  of  sale  of  a  slijp  to  A.  in  trust  to  sell  at  any  time  before  the  repayment  deemed  a  wurt' 
of  a  certain  sdm  of  money,  but  with  a  proviso,  that  on  repayment  he  should  gage, 
re-convey  to  the  mortgagor.    It  was  held,  that  under  this  conveyance  A. 
«u  a  mortgagee,  and  not  the  absolute  owner  of  the  ship ;  and  therefore 
that  be  was  not  liable  for  neceeeariee  provided  for  the  ship  before  he  took 
iroMfsilon     Jackeon  v.  Vernon^  1  H.  Bl.  114.    See  also  Hay  v.  Fairbaxm^ 
sasrn.  &  Aid.  193.    Antea,  p.  36,  n.  (G). 

(P)  It  aeema  also  dedncible,  from  the  cases  quoted  by  tlie  learned  author,    PesseMaUm 
tksl  possession  after  assignment^  without  the  privity  of  the  assignee,  will   without  privity 
Bot  be  aoj  badge  of  fraud.  *        qf  a^ngwe. 
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CoutingtiU 
debt. 


Goodemuigned 
loa«iir«fy. 


yery  can  be  made  of  goods  sold»  allhoni^  the  same  ^re  pre-^ 
sent^  possession  retained  seems  to  be  no  badge  of  fraud  <s). 

As  if  one  who  was  considerably  indebted^  in  order  to  give 
one  of  his  creditors  a  preference  (0>  were  to  make  an  assign- 
ment to  him,  without  the  privity  of  such  creditor,  of  a  part  of 
his  furniture,  or  the  like,  and  an  eiecution  were  immediately 
afterwards,  and  before  notice  given,  or  possesion  taken,  exe- 
cuted against  him,  and  all  his  furniture  taken,  such  an  assign- 
ment would,  I  presume,  be  good,  and  the  goods  transferred 
thereby  not  subject  to  the  subsequent  execution ;  for,  an  accept' 
ance  is  not  necessary  to  the  transfer  of  property  (g),  the  law 
presuming  an  assent  to  accept  that  which  primd  facie  imports 
a  benefit  to  the  acceptor ;  the  use  and  property  in  the  goods  is 
therefore  forthwith  devested  out  of  the  assignor,  and  vested  in 
the  assignee ;  and  if  so,  nothing  can  again  revest  it  in  the  as- 
signor, unless  it  be  an  act  of  the  assignee,  which  will  make  the 
contract  fraudulent  as  to  third  persons  :  but  the  very  nature  of 
the  transaction,  in  the  instance  stated,  precludes  the  possibility 
of  any  fraud  being-practised  on  his  part 

And  the  same  principle  would  apply,  if  the  object  were  to 
secure  a  future  contingent  debt,  which  might  or  might  not  arise 
according  as  circumstances  turned  out. 

As  if  a  man  were  to  assign  goods  to  his  suredes  m  a  recog- 
nizance, entered  into  on  his  being  appointed  receiver  of  a  luna- 
tic*s  estate,  that  he  should  account  for  what  he  might  receive 


•Pwrdgift 
witkmU  deU^ 
werffVoid. 


(«)  Vide  1  Yes.  243.  1  Atk.  185. 
Dong.  50S. 

(0  Vide  Stnuige,  165.  delivery  to 
tbe  ose  of  a  creditor,  good  with- 
oat  acceptance.  See  the  case  of 
Atldn  v.  Barwiek,  Stra.  Rep.  165.— 
A  delivery  to  one  for  the  ose  of  an- 
other without  consideration,  may  be 
coontermanded  at  any  time  before 
actual  possesaion  in  third  person— 


eontrCf  if  upon  consideration  it  vests 
till  divested  by  refusal.  *  A  parol 
gift,  without  some  act  of  delivery^ 
will  not  alter  the  property;  but 
delivery  of  the  key  of  a  lodpng- 
room  to  a  landlady,  coupled  with  a 
parol  gift  of  goods  therein,  was  held 
sufficient,  because  the  law  will  con- 
sider the  true  owner  in  possession. 
Strange,  955  (a). 


WUtaguffi- 
dent  delitetj. 


(Q)  With  deference  to  the  learned  anthbr^  it  is  apprehended,  that  no 
estate  or  interest  can  vest  in  a  person  against  his  will,  and  therefore  that  no 
one  can  become  a  grantee  or  assignee  withont  his  agreement.  Acquiescence 
implies  assent,  till  the  contrary  be  shewn ;  but  a  person  cannot  be  well  said 
to  acquiesce  in  a  right  of  which  he  b  not  conusant.  This  subject  was  can- 
vassed by  Ventris,  Justice,  in  Thompeon  v.  Leach,  t  Vent.  tOS,  to  which 
the  learned  reader  is  referred ;  as  also  to  Bowfant  v.  Gretfieldf  Cro.  EUe.  80, 
Hoiplniu  V.  Kemp,  S  East.  410.  Crew  v.  Dicken,  4  Ves.  100.  JUmdaU  v. 
Errington,  10  Vet.  4127,  and  Vin.  Abr.  tit.  Disclaimer. 

(R)  To  prove  an  act  of  delivery,  the  defendant  shewed  that  the  intestate, 
when  he  went  out  of  town,  used  to  leave  tlie  key  of  his  rooms  with  the  de- 
fendant, and  that  was  insisted  to  be  such  a  mixed  possession,  that  the 
law  would  adjudge  the  possession  to  be  in  him  who  had  the  right.  The  Chief 
Justice  ruled  it  so ;  and  the  jury  found  for  the  defendant.  Smith  v.  Slmth, 
Stra.  955. 
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uAdel'  th^  orders  of  the  couf t ;  it  should  seem  that  such  as-*        [  43  ] 
flgument  would  be  good  against  an  execution  subsequently  exe- 
cnted  upon  them. 

So  if  an  assignment  were  made  under  the  apprehension  of  Auignment^ 
legal  duress,  that  circumstance^  it  is  presumed,  would  remove  ^"^^  dwras^ 
the  implication  of  fraud  from  possession  retained  ;  as  if  a  man, 
confined  in  a  spunging-house  for  debt,  were  to  assign  a  part 
of  bis  goods  to  a  creditor  as  a  security  for  the  debt  in  order  to 
procure  his  discbarge.  In  such  case,  the  goods  being  left  in  the 
possession  of  the  debtor  for  a  reasonable  time  after  the  assign- 
men^  and  until  proper  means  could  be  taken  to  remove  them, 
would  not  make  the  assignment  fraudulent. 

Another  ground,  upon  which  cases  have  been  considered  as  N^frwd  where 
not  within  the  purview  of  this  statute,  is,  that  by  the  specific  ^^^^^kreal 
words  of  the  contract,  possession  was  not  meant  to  follow  im-  't*^^  qfthinf$. 
mediately  thereupon ;    for  the  circumstance  which  stains  the 
transaction  with  fraud,  is  the  false  appearance  held  out,  when 
one  thing  is  done,  and  an  appearance  permitted  which  imports 
die  contrary ;  an  absolute  unqualified  transfer  of  the  right  to  the 
fcndee,  but  the  possession  and  use  retained  by  the  vendor  with 
no  other  object  but  to  defraud.     But  there  can  be  no  fraud        [  44  ] 
where  the  appearances  agree  with  the  real  state  of  things. 

And  what  was  the  intrinsic  nature  of  the  contract,  as  to  the  P<^^  evultna 

.•11  •  ^.  j.i»  admitted  to 

ittaioing  or  parting  with  the  possession,  may  be  made  out  from  yr^te  thiM. 
die  deeds  where  the  transaction  is  in  writing,  and  where  the 
transaction  is  in  paU,  by  such  parol  evidence  as  can  be  adduced 
for  the  purpose  of  proving  it. 

The  strongest  case  of  the  former  description  is  that  of  Buck*  Po$te$8um  bjf 
aa/  V.  Rojfsion  (a).    There  B.  supercargo  of  a  ship  which  was  trueMtoM 
to  go  a  voyage  to  the  East  Indies,  having  shipped  on  board  f^  mortgagee, 
goods  and  commodities,  borrowed  money  on  bottomry  of  A.  ^f  fraud, 
and  at  the  same  time  made  a  bill  of  sale  of  the  goods  and  com- 
modities, and  of  the  produce  and  advantage  thereof  to  A.  in 
otture  of  a  mortgage,  as  a  security  for  the  money  lent*     The 
ahip  went  her  voyage,  and  these  goods  were  sold,  and  others 
bought  with  the  money  arising  by  the  sale,  and  those  again  in- 
vested io  other  goods,  and  so  there  had  been  several  barters  and 
exchanges  of  several  sorts  of  goods.    The  ship  returned,  and 
B.  died  at  tea  or  in  his  return  home ;  and  it  became  a  question        [  45  ] 
between  a  judgment  creditor  of  B.  who  got  possession  of  these 
goods,  and  A.  which  of  them  should  have  the  property.    And 

(«)  Pre.  Chane.  S85. 

c 
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one  ground  urged  on  the  part  of  the  judgment  creditor  was,  tibaC 
B/s  keeping  possession  of  the  goods  after  the  sale,  made  it 
.  fraudulent  and  void  as  to  creditors.     Sed  per  Cowper,  Chan*- 
cellor,  the  trust  of  these  goods  appeared  upon  the  very  face  of 
the  bill  of  sale.    Thotq[h  they  were  sold  to  A.  yet  he  trusted  B. 
to  negociate  and  sell  them  for  A.'s  advantage;  then  B/a  keep- 
ing possession  of  them  was  not  to  give  a  false  credit  to  Itiim, 
but    for   a  particular  purpose  agreed   upon  at  the  time  of 
sale  (s). 
Bonft  fide  fNw-      Upon  the  same  principle,  where   household   furniture  (0) 
^HhT^H^  which  had  been  settled  (on  the  marriage  of  the  owner  with  a 
imn.  ward  of  the  Court  of  Chancery,  and  which  settlement  was  ap- 

proved by  a  Master)  to  the  use  of  the  owner  for  life,  remainder 
to  his  lady  for  life,  remainder  to  the  first  and  other  sons  of  the 
marriage  in  strict  settlement  had  been  taken  in  execution  bj  a 
judgment  creditor  for  the  debt  of  the  first  tenant  for  life ;  it  was 
insisted,  in  support  of  the  validity  of  the  execution,  that  the 
r  46  ]  settlement  itself  was  a  fraud,  and  the  possession  by  the  owner 
the  strongest  evidence  possible  of  an  intention  to  deceive  credi- 
tors. But  Lord  Mansfiejd,  in  giving  judgment,  at  the  same 
time  that  he  admitted  that  the  statute  of  the  13th  Elizabeth 
could  not  be  too  liberally  construed,  or  be  too  much  extended  in 
suppression  of  fraud,  observed,  that  such  construction  waa  not 
to  be  made  m  support  of  creditors,  as  would  make  third  per- 
sons sufierers.  Therefore  the  statute  did  not  militate  against 
any  transaction  InmA  fide^  and  where  there  was  no  imagmaiioH 
of  fraud ;  and  so  was  tlie  common  law.  The  question  there^ 
fore  in  every  case  was,  whether  the  act  done  Mras  a  bon&Jlde 

(v)  Cadogan  ▼.  Ketui£tf  Cowp.  452. 


Vendor  nffered  (S)  Bnt  where  a  party  took  possettion  ander  a  biU  of  sale,  vet  suffered 
<o  sell  property f  the  vendor  to  seU  the  property  in  the  usual  way  of  hU  trade,  this  was  consl- 
a  fnmd,  dered  as  giving  him  a  false  degree  of  credit,  and  the  possession  was  adjudged 

colourable,  and  the  biU  of  sale  void.  Paget  v.  Percktard^  1  Esp.  Rep.  203« 
Pesseiskm  ^^^  '"  *  similar  case,  where  the  vendor  remained  in  possession  without  s^- 

taken  In  vendee,  '^^ISt  ^^  ^™'  judgment  was  given,  notwithstanding  a  servant  of  the 'vendee 
must  not  be  ^^  >>>  pessession  also.  WorddU  v.  SmUh^  1  Campb.  333.  In  that  case, 
joint  J  bui  ex-  ^"^  Ellenborongh  said,  *'  There  must  be  a  bon^  fide  exclusive  and  substan* 
elusive,  ^^1  change  of  possession  under  an  assignment,  or  it  is  fraudulent  as  acainst 

creditors.  *  A  concurrent  possession  with  the  assignor  is  colourable.    There 

must  be  an  exclusive  possession  under  the  assignment."  See  also  Beniom  v. 
ABugnment  Thomhitl^  1  Marsh.  439.  It  b,  however,  obMrvabte,  that  in  aU  cases,  aa 
good  againat  assignment  of  chattels,  or  personal  interests,  will  be  valid  as  aninst  the 
mortgagor  aad  mortgagor  himself,  and  all  claiming  under  him.  Hawei  v.  LeaderfCro,  Jac. 
creditor  privy  270.  Sliep.  Touch.  66.  And  also  against  a  creditor,  with  whose  priivity  the 
to  it,  conditional  assignment  may  be  made,  although  unaccompanied  with  posses* 

sion.  Steel  v.  Brown,  1  Taunt.  381.  But  not  against  other  creditors.  Duiton  v. 

Morrieson,  i7  Ves.  197. ;   and  Hiern  v.  Mitt,  13  lb.  I2f .      See   also  p.  50>. 

postea,  n.  (y).    8  East.  497.    5  T.  R.  238. 
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transaction^  or  whether  it  was  a  trick  and  contrivance  to  defeat 
creditors.  An  argument  had  beeii  drawn  from  the  possession, 
as  a  strong  circumstance  of  fraud;  but  it  did  not  hold  in  this 
case,  for  it  was  a  part  of  the  trust,  that  the  goods  should  con- 
tinue in  the  bouse. 

Agab,  where  A.  by  indenture,  bargained  and  sold  a  ship  at  DeUtery  nf  biU 
sea,  and  assigned  the  grand  bill  of  sale  thereof  to  B.  for  se-  ^^^  eyvica-^ 
curing  the  sum  of  2000/.  already  advanced  by  B.  to  A.  and  for  i^nt  to  delivery 
securing  such  farther  sums  as  B.  should  advance  (j:),  subject  gelf.  Seemdea^ 
to  ^  proviso,  on  condition  therein  contained  for  redemption  on   S6,  end  |Kw<ea, 
payment  by  A*  on  demand  by  B.  of  the  money  then  advanced, 
or  which  should  thereafter  be  advanced,  together  with  lawful        L  ^''^  J 
interest.      This  indenture  also  contained  a  covenant,  that  A. 
should,  immediately  after  the  execution  of  it,  cause  the  ship  to 
be  insured,  and  pay  the  premium,  &c.  (y).     And  it  was  also 
thereby  agreed,  that,  until  default  in  payment  should  be  made, 
it  should  be  lawful  for  A.  to  hold  the  ship,  and  take  the  profits 
for  his  own  use  and  benefit.     It  appeared  also,  that  the  grand 
bill  of  sale  was  delivered  to  B.  on  the  execution  of  the  deed. 
Insurance  was  afterwards  made  by  A.  on  the  ship,  and  a  memo- 
randum made  on  the  back  of  the  policy,  and  signed  by  all  the 
onder-writers,  that  the  ship,  having  been  sold  to  B.  the  insurers 
of  the  policy  did  thereby  consent  and  agree,  that  he  should  be 
entitled  to  the  insurance,  the  ship  having  become  his  property. 
A.  having  become  a  bankrupt,  a  question    arose  between  his 
ass^nees  and  B.  which  of  them  should  be  entitled  to  this  pro- 
perty.   And,  on  the  behalf  of  the  assignees,  it  was  contended, 
that  this  was  a  fraudulent  conveyance,  within  the  statute  of  the 
13di  Elizabeth  ;  and  one  ground  urged  to  support  that  propo-        [  48  ] 
sition  was,  that  the  conveyance  was  made  for  the  purpose  of 
securing  not  only  the  money  which  was  then  advanced,  but  also 
all  subsequent  sums  which  might  be  advanced ;  and  that  it  was 
in  die  power  of  the  mortgagee,  under  this  security,  to  continue 
the  possession,  and  his  d^ing  with  the  .mortgagor  down  to  the 
time  of  the  bankruptcy.    This  therefore  had  a  necessary  ten** 
dency  to  give  a  credit,  and  to  defraud  creditors  who  relied  on 
die  floarishing  appearance  of  the  trader ;  and  an  attempt  was 
made  to  take  this  case  out  of  the  general  principle,  respecting  . 
die  delivery  of  things  at  sea ;  upon  the  ground,  that  the  delivery 

{t)Aj»iamm  v.  Md^  €#  ol.  t  T.  R.  was  passed.    S«e  Jtfott  v.  Charwek^ 

46f .-(Tlie  mortgiige  deed  in  this  S  Cast.  40ie.— £(!•] 

CMC  WM  execnted  before  the  ttat.  (y)  As  to  thU,   vide  Bm/¥rd>  v. 

96  Geo.  3.  c  60.  aBte*!  p.  S5.  a.  (o),  fiarMi  S  T.  R.  594, 595. 
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QuigwmaUfor 
ereditor8f 
though  bf  agree* 
maU,  void. 


[50] 

PuU98i»nmuH 
tmompoH/y  and 
foUom  the  deedf 
but  noprentmp' 
tion  qf fraud  by 
reteniium  qfpoe* 
seMsion  tf  deed 

mpcftMtf(x). 


of  the  bill  of  sale  \vouId  only  be  considered  as  a  symbolical 
delivery  of  the  ship,  y^ihere  it  was  so  intended ;  but  that,  in 
this  case,  it  could  not  amount  to  a  delivery  of  the  ship  itself, 
because  such  an  implication  was  expressly  rebutted  by  the  ternas 
of  the  contract,  the  plaintiff  not  being  entitled  to  the  posses- 
sion, till  after  the  mortgagor  had  refused  to  pay  the  mortgage 
money :  but  it  was  held,  that  a  delivery  of  the  grand  bill  of 
sale  was  a  sufficient  transfer  of  the  property  to  B. 

It  is  observable  upon  this  case,  that  the  question  arose  be- 
tween the  conditional  vendee  and  the  assignees  of  the  vendor 
under  a  statute  of  bankruptcy,  who,  as  we  shall  see  hereafter, 
are  bound  by  the  same  equity  as  affects  the  bankrupt  him- 
self (t)  ;  but  I  apprehend  the  case  would  have  been  the  same, 
had  the  dispute  arisen  between  such  vendee  and  a  judgment 
creditor,  or  any  other  claimant. 

And  this  point  was  ultimately  settled  in  the  case  o(  Bamford 
V.  Baron  (z).  There  goods  were  assigned  by  the  owner  to  two 
persons  for  the  benefit  of  such  of  his  creditors  as  would  sign 
a  deed  of  compromise  by  a  certain  time ;  notice  whereof  bacf 
been  published  in  the  county  papers.  And  it  was  agreed,  that 
the  owner  should  continue  in  possession  for  a  given  time,  he 
accounting  for  the  profits  in  the  mean  time  to  the  trustees. 
tie  accordingly  continued  in  the  visible  possession  of  the 
goods  after  the  assignment ;  and  the  same  were  taken  in  exe- 
cution at  the  suit  of  a  creditor :  and  the  question  was,  whether 
this  conveyance  was  fraudulent,  under  the  circumstances,  by 
virtue  of  the  statute  of  the  13th  Eliz.  c.  5.  and  consequently 
void. 

And  the  opinion  of  all  the  judges  was  taken  (a),  and  they 
were  unanimously  of  opinion,  that  it  was ;  and  they  laid  down 
the  following  as  a  general  principle,  viz.  that  unless  possession 
accompanied  and  followed  the  deed,  it  was  fraudulent  and  void. 
That  if  there  were  nothing  but  the  absolute  conveyance  without 

(x)  t  T.  R.  S94,  note ;  etfrideEx         (a)  IMd. 
parte  Quiiuy  (u),  1  Atk.  477. 


Agreement  that 
morigagdt  maif 
kold  the  brew- 
lunuee,  good, 
Ae  to  retentum 
qfpoeeeuian 
purmmnt  to  the 
deed. 


(T)  A«  to  this  see  Mit/ord  v.  Mi(fwd,  9  Vcs.  100.  409.  Mobiamu.  v. 
M*DotmeUf  S  Barn.  &  Aid.  IM. 

(U)  la  this  case  Lord  Hardwicke  said,  the  diffict^lty  with  him  was  the 
possession  of  the  moFtgagor ;  bnt  that  was  cleared  u|v  it  being,  the  express 
agreement  of  the  parties,  that  the  mortgagor  shoaltf  not  be  prevented  from 
coming  on  the  brew-honse,  &c. 

(X)  In  confirmation  of  this  doctrine,  it  wai  clearly  and  dlstinctl j  laid 
down,  as  a  ffenesal  rule,  in  EdwmU  v.  Hofben^  .5  T.  R.  587.  that  in  the 
transfer  of  cnattels,  possession  ranst  accompany  and  follow  the  deed ;  and 
conseqnently  that  wliere  the  assignment  or  bill  of  sale  is  abaolate,  the  po»> 
session  Oiust  be  delivered  immediately  >  bat  where  It  is  conAtional,  it  will 
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the  possession,  that,  in  point  of  law,  was  fraudulent ;  not  only 
endence  of  fravd,  but  such  a  circumstance  as  per  se  made  the 

mrt  be  rendered  vnid  by  the  vendor's  contitining  in  possesion  till  the  condi- 
tioD  be  performed.  So  long  ago  as  the  case  of  Stone  v.  Grubbam^  ft  Bulst. 
S18.  the  court  held,  that  an  absolute  conveyance  or  gift  of  a  lease  for  years, 
aoitlnided  with  possession,  was  fraadiilent ;  but  that  if  the  deed  or  con* 
veyance  be  conditional,  there  the  vendor's  continuing  in  possession  will  not 
avoid  it,  because  by  the  terms  of  the  conveyance  the  vendee  is  not  to  have 
the  possesstoo  until  he  has  performed  the  condition.  And  in  Kidd  v.  RaW' 
imsoa,  S  Bos.  &  P.  59.  Lord  Eldon,  C.  J.  cites  and  sanctions  the  following 
pai«aMSe  from  BnlK  N.  P.  S58.  **  The  donor's  continuing  in  possession  is  not 
in  all  cases  a  mark  of  fraud,  as  where  a  donee  (ends  his  donor  money  to  buy 
woods  and  at  the  same  time  takes  a  bill  of  sal^  of  them  for  securing  the  mo-  ' 
ney." 

The  general  applicability  of  jLhis  doctrine,  however,  has  been  doubted,    Modem  rule, 
and  tAose  doubts  have  b^cn  judicially  noticed  In  the  late  case  of  Steward  v.  ^ 

Jfmhe,  nbi  infra,  andtl^e  rule  as  to  mortgages  8C|P.ms  now  to  have  taken  a 
different  turn,  and  to  depend  mainly  on  the  particular  circumstances  of 
tath  ewe  and  the  ingredients  of  fraud  which  it  is  found  to  contain. 

The  latest  case  on  tliis  snlmject,  is  that  of  Stevpard  y.  tambe,  1  Brod.  &  Biog.    Possesaion  of 
506.    In  that  case  W/  B.  mortgaged  certain  lands  to  C.  D.  by  a  deed,  which    ehattel9  by 
contained  the  nsnal  mortgage  proviso  and  mortgage  covenants.    On  some   mtfrtgagor  after 
part  of  the  lands  stood  a  windmill,  constructed  in  the  u^ual  manner,  being    mortgage  no 
*  an  octo^onal  wooden  edifice,  raised  on  a  casement  of  brick-work,  and  an-   frauds  if  from 
chored  into  the  ground  by  spores  and  land-ties,  part  of  the  spores  and  the    nature  if  chat' 
whole  of  the  land-ties  bein^  one  foot  nnder  the  surface  of  the  earth,  but    tel^  poaaeuUm 
it  was  stated  that  the  windmill  was  removable  at  pleasure.  W.  B.  remained  in    cannot  convent' 
possession  of  the  premises  and  of  tlie  windmill  after  the  mortgage ;  and  the    ently  b€  had, 
pTtsent  was  an  action  on  the  case  against  the  defendant,  as  sheriff  of  the 
coanty,  for  pulling  down  and  taking  away  the  said  windmill  in  the  execu- 
tioD  of  n  fieri  facias  against  the  said  W.  B.    Two  questions  arose,  the  first, 
vhfther  the  windmill  was  a  fixture  (which  it  was  found  not  to  be  by  the 
verdict  of  a  jury}?  and  the  second,  whether  the  windmill,  being  a  chattel, 
puMd  to  the  mortgagee,  he  not  having  taken  actual  possession  thereof?  The 
BiiHwas  mentioned  in  the  mortgage-deed  byname.    As  to  the  latter  ques-  * 

tioD,  Jjord  Chief  Justice  Dallas  considered  it  a  case  in  which  an  actual  and 
vparste  pos^ssion  could  not  have  been  taken ;  for  whether  the  hiiU  was 
legally  a  fixture  or  not,  it  was  at  all  events  actually  fastened  to  the  land; 
sad  it  was  not  to  be  expected  tliat  tlie  mortgagee  should  come  to  reside  in 
the  mill.  Tl^e  question  did  not  arise  on  the  bankrupt  law,  nor  was  it  a  case 
ia  which  the  appearances  of  the  mortgagee  tended  to  excite  a  false  degree  of 
credit. '  In  conformity  with  the  usual  practice,  the  mortgagor  permitted  the 
mortgagee  to  remain  in  possession.  Ip  the  case  of  Edwards  v.  Harben^  the 
soods  were  such'  as  passed  from  liand  to  hand,  and  might  therefore,  without 
iocoDvenience,  have  been  transferred  into  act^al  possession.  In  the  case 
before  the  court,  the  chattel  was  of  a  very  difl'ereut  description.  The  con- 
■tmctive  possession  therefore  of  the  land  under  the  deed  was  a  sufficient  pos- 
leuioQ  of  the  mill  standing  on  the  land,  and  the  more  so  as  it  was  liot  an  ab- 
soble  conveyance,  but  a  mere  pledge  to  be  kept  till  the  money  lent  upon  the 
secerity  of  it  was  paid,  and  the  only  possession  possible  in  such  a  case  took 
place;  Mr.  Justice  Park  also  obseped,  ^at  it  was  not  necessary  to  go  into  «k 

the  various  cases  of  fixtures  as  between  landlord  and  tenant,  heir  and  exe- 
eator,  the  qoestion  before  the  court  was  niuph  narrower.    Supposing  then 
Edwards  v.  tfarben  to  be  law  (though  dbul^ty  had  arisen  as  to  the  extent  of 
the  doctrine  there  laid  down),  and  possession  to  be  necessary  to  confer  tlie 
pvoperty  in  the  mill,  there  had  been  siich  possession,  as  was  admitted  by  the 
natiire  of  the  case,  which  was  very  difi'erent  from  tlie  case  of  goods  capable 
of  being  transferred  from  jiand  to  hand ;  the  possession  of  these  by  a  sup- 
posed vendor  after  sale  might  be  a  badse  of  fraud  ;  but  wouhi  it  not  be  riJi- 
mioosif  the  mortgagee  should  be  required  to  come  from  another  part  of  the 
coootry  and  turn  miller,  in  order  \,o  take  possession  of  his  security  ?    This 
wim  a  mortgage  of  land  bv  a  party,  who  was  in  the  actual  occupation  of  a 
mill/ and,  if  be   reTinquished  his 'occupation,  it  would  probably  defeat  all 
the  ends  of  his  mortgage.    No  false  credit  had  been'  created  by  the  trans- 
action, and  therefore'  the  verdict  ought  to  stand  for  the  mortgagee ;  and 
the  judgment  of  the  court  was  given  accordingly.      See  p.  52^  u.  jz),  aiid 
Kit  note. 
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transaction  fraudulent ;  but,  although  the  vendor  coutinued  in 
the  possession,  it  was  not  fraudulent,  if  the  want  of  immediate 
possession  were  consistent  with  the  deed.  As  in  the  cases  of 
Bucknal  v.  Royston,  Cadogan  v.  Kennet,  and  Haselington  v. 
Gitf(6)(Y). 

(b)  Supra,  44,  5. 


Pertonatty  oi- 
mgnedtotnu' 
tees  for  w\fi?9 
uparate  ettate^ 
prvdHfiC  it  iepo" 
raie  estate^  and 
posBemoHthere' 
qf  byktutmnd 
not  fruMdnknif 

tideredaaugetU 
Iff  trutttfi. 


PrhuipUdt- 
liMcedfrom 
decided  cau». 


Other  cotes 
referred  to. 


(Y)  Tho  case  of  I/ocdtiurloii  v.  GiU^  S  T.  R.  620.  has  not  been  preTionsly 
noticed.  It  was  to  the  following  effect:— Ann  Peach,  a  cowkeeper  and 
milkseiler,  being  possessed  of  thirty-two  cows  and  a  heifer,  assigned  the 
same  to  certain  trustees  previoos  to  her  marriage :  Upon  trust  to  permit  Uie 
said  Ann  Peach,  or  sncn  person  as  she  should  by  ner  last  will  m  writini; 
appoint,  and,  in  default  of  appointment,  the  administrators  of  the  said 
Ann  Peach  were  to  keep  and  enjoy,  and  at  her  or  their  will  to  sell  and  dis- 
pose of  tlie  said  cows,  and  of  all  die  increase  and  produce  to  arise  and  be 
produced  from  the  same,  for  her  and  their  own  proper  use,  without  her  then 
intended  husband's  intermeddling  therewith,  and  without  the  same  or  any 
part  thereof  being  under  his  contronl,  or  liable  to  his  debts  and  engage- 
ments. The  indenture  of  assignment  also  contained  a  covenant  from  Uie 
intended  husband,  that  the  said  cows  and  the  increase,  benefit,  and  produce, 
arising  from  the  same,  should  at  all  times  thereafter  remain  and  be,  to  and 
for  the  several  uses,  trusts,  and  purposes,  as  before  expressed ;  and  that  he 
would  permit  Ann  Peach  to  carry  on  the  trade  and  business  of  a  cowkeeper 
and  milkseller  according  to  her  own  will  and  pleasure,  and  at  such  place 
and  places  as  she  should  from  time  to  time  think  proper  for  her  own  sole  nse 
and  benefit.  The  marriage  was  solemnized  after  the  execution  of  the  settle- 
ment. The  defendants,  as  sheriff  of  Middlesex,  levied  an  execution  at  the 
suit  of  Henry  M'Clcish,  against  the  goods  of  the  husband,  and  seized  and 
(after  having  notice  of  the  settlement)  sold  eight  cows  and  one  heifer,  four 
of  which  were  part  of  the  cattle  belonging  to  Ann  Peach  before  her  mar- 
riage, and  mentioned  in  the  deed  of  settlement,  and  the  rest  of  them  bought 
wiui  the  money  produced  by  the  sale  of  milk  of  the  covrs  mentioned  in  the 
settlement.    1  he  wife  was  Uien  living. 

The  court  were  of  opinion,  that  the  possession  alone  of  the  wife  did  not 
make  the  transaction  fraudulent.  For  it  was  consistent  with  the  deed  of 
settlement,  and  that  gave  the  trustees  as  much  interest  in  the  produce  as  in 
the  original  property.  There  was  no  circumstance  to  shew  a  fraud  as  to  the 
first  cows,  and  as  to  the  produce  it  was  the  same  as  if  the  wife  had  paid 
the  money  over  to  the  trustees,  and  they  had  bought  the  other  cows ;  for 
she  f|cted  as  their  agent. 

Hence  the  principle  to  be  deduced  from  the  decided  cases  on  this  subject, 
is,  that  although  continuing  in  possession  must,  generally  speaking,  be  con- 
sidered as  a  badge  of  fraud,  yet  the  presumption  of  fraud  arising  from  that 
circumstance  may  be  repelled,  by  giving  a  reasonable  account  for  the  reten- 
tion of  the  possession  and  shewing  tliat  no  actual  fraud  or  sinister  motive, 
was  contemplated  or  imagined  by  the  parties  at  the  time  the  transaction 
took  place  tor  the  purpose  of  defeating  other  creditors^  or  third  persons  of 
their  just  claims.    See  the  last  note,  and  p.  S3,  antea. 

For  further  on  the  subject  of  this  statute  of  the  13th  Eliz.  see  Kiid  v. 
Rawlinton,  «  Bos.  &  Pul.  69.  Watkint  v.  Birehf  4  Taunt.  823.  Jetqth  v. 
Ingram,  1  J.  B.  Moore,  189. ;  as  to  debtor's  continuation  of  possesaiou 
after  execution  against  him,  by  permission  of  creditor  suing  the  execution, 
and  purchasing  toe  goods  at  the  sale  by  the  sheriff.  And  Leonard  v.  Bukcr^ 
1  Man.  6c  Selw.  2151.  as  to  continuation  of  possession  by  debtor,  af^er  as- 
signment for  benefit  of  creditors,  by  permission  of  the  son  of  the  debtor, 
who  bought  the  goods  for  valuable  consideration,  at  a  sale  by  auction* 
And  Detcey  v.  Bounton,  6  East  267.  Cross  v.  Glode,  2  Esp.  678.  and  Ann* 
dfU  V.  PkippSf  10  Yes.  145.  as  to  husband's  possession  of  his  wife's  separate 
estate,  in  addition  to  Hatelington  v.  GUly  ubi  snpra.  And  as  to  assignments 
for  the  benefit  ofs  creditors  under  the  first  section  of  the  act  of  13  £lix.  c.  6. 
^ee  Eckhardt  v.  Wilton,  8  T.  R.  140.  Pickttock  v.  Lytter,  3  Mau.  Ik  Selw. 
371.  Rex  V.  WtUsQHf  3  Price,  6.  Sec  also  IVoodlMm  v.  BoMoek,  3  J.  B, 
^pre,  11, 
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As  to  the  instances  in  which  the  nature  of  the  transaction  Pwl  evidatct 
has  been  permitted  to  be  made  out  by  parol  evidencci  they  are  ^^^^  posKsnm 
more  rare,  but  stand  nevertheless  upon  authority  not  less  re-  ^  nutrtgagwr^ 

,,         rm       J.       ,  Tt  ..1-  !•        connstent  with 

epectable.  The  first  mstance  I  have  met  with  is^  a  resolution  deed, 
in  the  case  of  Cole  v.  Davies{c);  that  if  goods  belonging  to  [  ^1  ] 
A.  were  seized  upon  a  Jleri  facias,  and  sold  to  B.  bond  Jide 
upon  valuable  consideration,  though  B.  permitted  A.  to  have 
the  goods  in  his  possession,  upon  condition  that  A.  should  pay 
to  B.  the  money,  as  he  should  raise  it  by  sale  of  the  goods ; 
would  not  make  the  execution  fraudulent.  [And  in  such 
a  subsequent  act  of  bankruptcy  by  A.  would  not  defeat  the 
sale.— £d.] 

And  where  a  tenant,  having  changed  his  trade  from  that  of 
a  victualler  to  the  trade  of  an  innkeeper,  and,  having  occasion 
for  more  furniture,  borrowed  money  of  his  landlord  to  buy  / 
goods  to  furnish  his  house ;  and,  for  security  of  the  money, 
made  a  sale  of  the  goods  to  his  landlord,  but  kept  the  posses^ 
sion  of  them  :  it  was  held  by  Holt,  Chief  Justice  (d^,  that,  al- 
though, if  these  goods  had  been  assigned  to  any  other  creditor, 
the  keeping  the  possession  of  them  had  made  the  bill  of  sale 
fraudulent  as  to  the  other  creditors ;  yet,  .since  such  was  the 
ordinal  agreement,  and  that  honesdy  and  really  made  for  secur- 
ing die  money  of  the  landlord,  which  he  had  lent  to  the  tenant 
for  this  purpose,  the  agreement  was  good  and  honest. 

If  personal  things  be  fixed  to  the  freehold,  they  will  be  con-  Pmmmmmi^ 
ndered  in  law  as  part  of  it,  while  they  continue  in  that  state.       th^ee^id,  no 

Thus,  where  a  brewer  having  borrowed  money,  as  a  security,  /«w^- 
conveyed  and  assigned  his  dwelling-house  and  brew^house,  and   {/tennis  tn  « 
all  the  copper  and  utensils  in  trade  belonging  thereto,  by  way  brewery. 
of  mortgage,  subject  to  redemption,  and  afterwards  continued 
in  possession  (e),  it  was  held,  on  a  question  between  the  first 
mortgagee  and  the  subsequent  raortgagee3  and  creditors,  as  to 
die  validity  of  the  first  mortgage,  which  was  disputed  upon  the 
ground  of  its  being  fraudulent,   by  reason  of  the  possession 
being  retained  by  the  mortgagor ;  that  the  first  mortgagee  had  a 
lien  upon  the  utensils  fixed,  no  person  having  a  title  to  remove 
them  until  the  mortgage  was  satisfied.    And  it  was  compared 
to  trees  on  lands  leased,  which  neither  the  lessor  nor  any  other 
perMm  can  cut  down  during  the  term  leased ;  because  they  are 
considered  as  part  of  the  lease  not  excepted  thereout.    And  if 
it  were  otherwise,  great  inconvenience  would  follow;  as  the 


i: 


.0  1  lid.  Ravm.  7«4.  (e)  RyaU  v.  Rolle,    1  Atk.    165. 

/)  Sltsgoii  V.  MHiSf  1  Ld.  Raym,      l  Ves.  34S.   Et  vide  Ex  parte  Quincy, 
?86.  1  Atk.  477'. 
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lessor  of  a  brew-housey  or  of  any  manufacloryi  with  bis  own 
fixtures,  would  be  liable  to  be  stripped  of  thenif  to  satisfy  this 
debts  of  the  lessee  (z). 

We  come  now  to  the  consideration  of  the  statute  of  the 

21st  James  the  First  (/)• 

[  53  ]  That  statute,  section  eleven,  the  preamble  of  which  section 

siJac.i.c.i9.  jg  i^y  mistake  connected  with  the  latter  part  of  section  ten,  and 

'     '    '  is  in  these  words  (a)  :  **  For  that  it  often  falls  out  that  many 

''  persons,  before  they  become  bankrupts,  do  convey  their  goods 

''  to  other  men  upon  good  consideration,  yet  still  do  keep  the 

**  same,  and  are  reputed  the  owners  thereof  (b),  and  dispose  {c) 

**  of  the  same  as  their  own(g)\  it  is  enacted,  that,  if  at  any 

*^  time  thereafter,  any  person  or  persons  shall  become  bank- 

''  rupt,  and  at  such  time  as  they  shall  so  become  bankrupt, 

''  shall,  by  consent  and  permission  of  the  true  owner  and  pro* 

"  prietary,  have  in  their  possession,  order,  and  disposition,  9Xiy 

«  goods  or  chattels  (d),  whereof  they  shall  be  reputed  owners, 

(/)  tX  Jac.  1.  c.  19.   [•.  10,  11.  {g)  Vide  Wat  y.Skip,  1  Vei,  140. 

«-£d.]  Si4*    Seyenl  cases  oot  of  this  atat* 


Cf  what  kind  (2)  In  the  case  ofReid  t.  BlaieSf  5  Taunt  tlS,  it  was  held,  that  a  convey- 
of  chatteU  ance  of  chattels,-  nnaccompanicd  with  possession,  was  void,  alliiough  the  «s- 

tnortgagor  may  sigament  was  in  the  same  instrument  which  contained  a  valid  mortgage  of 
retail  posses-  leasehold  boildings,  in  which  the  chattels  were  sitoated.  The  chatteU  con« 
non  wUkoui  Us  liited  of  the  scenes,  decorations,-  and  dresses,  of  the  Italian  Opera  House, 
being  a/raiuU      and  circomstances  of  fraud  were  apparent.     The  late  case  of  SXetcord  v. 

Lomb€f  snpra,  p.  50,  n.(x).  is  in  point.  The  rale  to  ho  deduced  from  that 
case  is,  that  if  the  mortgagor  retain  the  possession  of  chattels  which  are 
transferrable  from  hand  to  hand,  it  will  be  a  fraud  jprtmA  facie ;  but  if  he 
retain  the  possession  of  personal  chattels  which  savonr  of  the  really,  bo 
presumption  of  fraud  will  arise  from  that  circumstance.  A  windmiU, 
a  brewer's  still,  and  the  vat  of  a  soap-boUer,  are  diattels  of  the  latter  de- 
scription. 

(A)  Lord  Hardwicke  was  of  opinion,  that  the  preamble  of  this  statute 
restrained  the  enacting  part  of  the  section  quoted  in  the  text;  bat  it  was 
decided  in  Mace  v.  Cadell,  Cowp.  232.  that  it  did  not.  See  also  Cox  v« 
lAetard,  t  Park.  Insur.  645. 

(B)  Kepnted  ownership,  and  its  consequent  false  credit,  are  the  mischielk 
to  which  this  section  of  the  statute  is  chiefly  directed.  The  principal  ob- 
ject, thrrefore,  is  to  inquire,  whether  the  bankrupt  be  reputed  owner  or 
not,  and  then  the  application  of  the  statute  will  be  clear  and  easy.  To  fa- 
cilitate this  inquiry,  it  has  been  decided,  that  parol  evidence  will  headmitte<t 
to  prove  the  reputed  ownership,  when  supported  by' numerous  ftcts,  but  as 
it  should  seem  not  otherwise.    OUver  v.  Barilett^  1  Brod.  Sc  Bing.  269* 

(C)  This  word  includes  dispositions  as  well  absolutely  as  by  way  of 
mortgage.    KyaU  v.  RoUe^  ubi  infm,  p.  54,  postea. 

Goode  andehaU  (Dj  Ag  to  the  extent  of  these  words  "  goods  and  chattels,**  it  has  beeo 
tele  include  holden,  that  stills  which  are  fixed  to  the  freehold  will  not  pass  to  the  assig- 

moveahUe^  but  ncos,  under  the  words  *'  goods  and  chattels,"  in  the  statute,  but  that  the  vata, 
not  fixtures.         ^o.  whirh  are  not  so  fixed,  will  pass  to  the  assignees,  as  t>eing  left  by  the 

true  owner  in  the  possession,  order,  and  disposition  (as  it  appears  to  th<^ 

eve  of  the  world)  of  the  bankrupts  as  reputed  owners.     Horn  v.  Buker^ 

9'^Kast.  ti5.  et  vide  Steward  v.  Lombe,  supra,  note  (z).    Salk.  568. 

Vehta  but  not  ,       I^cbts  are  within   the  meaning  of  this  section  of  the  act,  ^VUliamo  fix 

morteagti,  par#<»,  11  Ves.*?.    Richardson  Ex  parte,  14  Vcs.  186.    But  mortgages  of  real 

*  estate,  whether  original  or  by  assignment,  and  though  secured  by  bond  of 
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f*  and  take  upon  them  the  sale,  alteration^  and  disposition,  as 
''  owneis ;  that,  in*every  such  case,  the  said  commissioners,  or 
^  the  greater  part  .of  them,  shall  have  power  to  sell  and  dis- 
"  pose  of  the  same,  to  and  for  the  benefit  of  the  creditors, 
^  which  shall  seek  relief  by  the  said  commission,  as  fully  as 
"  any  oAer  estate  of  the  bankrupt." 

Upon  this  clause  several  questions  have  arisen.  [  ^^  ] 

First,  whether  it  'applies  to  conditional  conveyances. 

Secondly,  on  the  extent  of  this  clause,  as  to  the  nature  of 
Che  tilings  therein  comprised. 

Witii  regard  to  the  first  question,  it  has  been  decided  (&),  Stai.^ftxJac. 
tbt  diis  statute  comprehends  mortgages,  or  conditional  dispo-  )!^2S!^^am' 
fltioos  or  conveyances  of  goods  and  chattels,  and  that  upon  the  vejftmem. 
/o/lowing  principles,  applicable  to  the  construction  of  this  sta- 
tute.   First,  the  aim  and  intent  of  the  legislature  was,  that  an  Cimt/truetim  ^ 
equal  distribution  of  the  efiects  of  the  bankrupt  among  his  '^^^f^^* 
creators  should  be  obtained  as  far  as  possible.     Secondly,  that 
to  attain  that  end,  the  acts  of  parliament  should  be  construed 
beoeficially  for  the  general  creditors  under  the  commission ; 
dierefore  it  is,  in  an  unusual  manner  different  from  most  acts 
of  parliament,  enacted,  that  all  these  statutes  and  laws  shall 
\»  largely  and  beneficially  construed  for  the  creditors  in  general, 

(A)  Vide  RyaU  ▼.  iZoirlei ,  1  Vei.  348. 371.    Sapra,  5«. 


eoTcamt,  are  not.  JniM  v.  Gt66MW,  9  Ves.  407.  In  order,  therefore,  com- 
pletely to  direst  the  bankropt  of  debts,  he  must  have  done  every  thing  that 
a  njniTileDt  to  a  delivery  or  chattels  personal,  that  is,  of  moveable  goods ; 
aad  tiie  judges  aay,  that  which  19  equivalent  to  moveables  is,  in  the  case 
•f  debtf ,  an  assignment  and  delivery  of  the  secnrity,  if  any,  vf  ith  notice  to 
the  debtor  of  tha  assignment.  ^ 

CioMf  ta  meiiim  are  also  goods  and  chattels  vrilhin  the  meaning  of  the   Chnet  tn  mc 
Kt   RfM  r.'RMe,  1  Ves.  348.     1  Atk.  165.    S.  C.  1  Wils.  360.    S.  C.    turn.    BiU$9f 
pMtes,  56.    And  so  are  bilU  of  exchange.    Hanbhwer  v.  Proudj  9  Barn.  Se  exehoMge. 
Aid.  S«7. 

The  privilege  of  shipping  goods  from  the  East  Indies  to  England,  en-   Right  i^iTttd- 
jojed  byan.  oflScer  of  tlie  East  India  Company's  service,  has  been  held   iiy  6y«a«^i«ef 
to  be  foods  and  chattels  within  the  meaning  of  the  act ;   and  therefore   of  ike  B»  L  C. 
vbtre  he  assigned  tliis  privilege,  and  still  continued  to  nse  it,  it  was  held 
a  fraadolent  possession  within  the  act.      Gerdon  v.  East  Mui  Company^ 

•    T,  K.   tf^m 

80,  if  the  printer  and  publisher  of  a  newspaper  assign  his  interest  therein    Goodwill  (/ 
to  a  aeditor,  as  a  security,  but  continue  to  print  and  publish  as  before,  and   newipojfer  pro- 
so  affidavit  of  the  change  of  interest  be  delivered  to  the  commissioners  of  pnetor. 
Ktonps,  and  the  pHater  become  bankrupt^  the  right  to  the  paper  will  pass 
to  bis  assignee  under  tlie  assignment  01  the  commissioners.    Longman  v. 
Tri^,  S!  New  Rep.  67.    And  the  advantage  of  a  new's-walk  was  said,  by  Sir  Bmtfii  of 
Jsnes  Mansfield,  in  the  same  case,  to  be  assets  on  a  plea  of  p/«n«  admtai-  neafs^ra/ifey 
'^•vit,  and  therefore  it  should  seem  tliat  this  species  of  interest  would  be 
'dected  by  tha  act.    It  is  not  a  tangible  proptoty,  but  it  would  be  a  very 
*^rnm  construction  to  confine  the  operation  of  the  statute  to  corporeal  ar- 
^^'    But  the  future  labour  of  the  bankrupt  cannot  be  assigned  by  the   f^t  not/uiure 
^'^nviUsicBers  to  tlie  assignees.    Where,  however,  there  is  any  sort  of  iu-   labom'^ 
to«t,  it  appeals  that  it  msy  be  transferred. 
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[  55  ]  under  the  commission.  Thirdly,  it  appears  the  general  view 
and  intent  of  the  proviuon  now  under  consideration,  was  to 
prevent  traders  from  gaining  a  delusive  credit,  by  a  fiilse  ap- 
pearance of  substance,  to  mislead  those  who  would  deal  with 
them.  Fourthly,  the  legislature  judged  they  mig^t  do  this,  by 
subjecting  all  the  goods  of  the  bankrupt,  though  conveyed  to 
others,  to  the  general  creditors  under  the  commission ;  because, 
where  the  vendee  or  assignee  leaves  such  goods  in  possession 
of  the  bankrupt,  as  owner,  he  confides  as  much  in  the  general 
credit  of  the  bankrupt  as  that  creditor,  who  has  only  taken  his 
bond  or  note ;  it  is  in  such  case  put  in  the  power  of  the  bank- 
rupt to  sell  the  goods  the  next  day ;  and  the  former  asngpee 
could  only  have  a  person^  remedy  agamst  the  bankrupt.  All 
these  grounds  hold  in  case  of  a  mortgage,  as  well  as  that  of  au 
,  absolute  sale ;  and  a  contrary  construction  would  overturn  this 
part  of  the  statute,  and  restrain  it  to  absolute  sales ;  traders 
then,  instead  of  absolute  sales,  would  make  such  mortgages, 
and  there  would  be  greater  opportunity,  for  traders  might  mort- 
gage over  and  over  again  (e). 

The  principal  thmg  which  caused  a  doubt,  as  to  the  applica- 
bility of  this  statute  to  the  cases  of  conditional  sales,  arose 
from  the  words  in  the  clause,  **  by  consent  of  the  true  owner 
or  proprietor  ;**  but  it  has  been  held,  that  they  are  put  in  oppo- 
sition to  a  frilse  or  seeming  ownership,  and  that,  therefore,  a 
mortgagee,  who,  we  have  seen,  b  in  truth  the  owner  of  the 
property  at  law,  though  subject  to  redemption,  may  be  said  to 
be  the  true  owner  and  proprietor  (f). 

Secondly,  as  to  the  extent  of  this  clause,  in  respect  of  the 
mature  of  the  things  therein  comprised  (g). 

In  this  view  of  the  statute  some  doubt  was  entertained,  whe- 
ther choses  in  twtiw  were  included  under  the  words  ''  goods 
and  chatteb.'' 

This  doubt  was  grounded  on  Uie  legal  notion  in  respect  of 
thugs  in  action,  that  they  were  not  grantable  as  things  in  pos- 
session ;  but  this  reasoning  is  now  exploded,  and  a  bond  debt 
is  now  clearly  held  to  be  a  chattel,  although  some  doubt  was 
formerly  made  as  to  this,  for,  that  in  a  grant  of  all  goods  and 
chattels,  a  bond  debt  would  not  pass ;  but  the  cause  of  that 
[  57  ]       was,  not  because  a  bon4  yvas  not  in  its  nature  a  chattel,  but 


Mvttgagte  U 
trme  owner  for 

f56] 


Ckono  in  ac- 

ieU^  tmdunU 
pan  by  that 
tcrtn* 


(E)  And  fifthly,  it  b  worthy  of  remark,  that  the  provisions  of  this  sta- 
tute, with  respect  to  legal  interests,  must  be  followed  as  to  equitable  ones. 
HyaU  V.  HoUe,  ubi  supra. 

iF)  Per  Lord  Chief  Baron  Parker,  1  Ves.  365 }  and  see  postea,  f  12. 
G)  See  antea,  <p.  53,  n.  (o). 
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because  the  question  arose  on  a  grant  or  asaignment,  or  bargain 

and  sale,  these  not  being  such  goods  and  chattels  as  would 

pass  by  such  aaagnment  or  conveyance :  but  Uiis  reasoning  doefi 

not  extend  to  an  act  of  parliament,  which  may  pass  any  thing ; 

and,  accordingly,  it  is  held  that,  in  an  act  of  parliament,  goods 

sad  diattels  take  in  things  in  action.    And,  if  goods  .and  chat^ 

ttis  comprehend  things  in  action  on  the  construction  of  any 

act  of  parliament,  it  ought  in  thb ;  for  otherwise  the  owner 

mi^t  aangn  without  notice  to  others,  and  so  have  the  order 

and  disposition  within  the  meaning  of  the  clause  now  in  dis- 

cussioa^  sod  yet  escape  out  of  the  purview  of  it.    And  such 

coDstnictian  is  not  only  enforced  by  the  first  clause  of  this  sta- 

tate,  which  directs,  that  the  inost  beneficial  construction  for 

creditora  under  the  commission  should  be  made;  but  strongly 

wvnnted  by  the  clause  inunediately  preceding,   relating  to 

baoknipts,  who  by  fraud  make  themselves  accountants  to  the 

kiogp  to  defeat  their  private  creditors,  in  which  goods,  chattelsi 

debts,  and  other  estate  of  the  bankrupt,  are  expressly  men- 

tiooed;  and   which  plainly  shews,  that  the  words,  goods  and 

diattds^  as  lased  in  this  act,  take  in  all  kinds  of  property  of  the         [  58  ] 

bankrupt,  wbether  in  possession  or  action  only(H). 


(H)  Tbe  extent  and  application  of  the  claoae  of  the  statute  commented 
M  ID  the  text  has  tince  received  a  considerable  portion  of  attention,  and 
Bttiy  cases  have  been  decided  on  it.  It  being  principally  a  question  of  fact 
ndier  than  of  law,  (WaXker  v,  BwmeU^  Dong.  319.)  it  is  almost  impossi- 
ble to  deduce  any  general  principles  from  the  adjudged  cases.  This  consi- 
«lentioo  renders  it  necessarv  to  go  into  them  somewhat  in  detail.  They 
divide  Aemselvea  into  two  classes,  i.  Those  to  which  the  statute  has  been 
Ud  to  apply,  and  «•  Those  wiiich  have  been  excepted  ont  of  it. 

1.  In  the  case  of  Bryson  ▼.  fTylte,  1  Bos.  Se  P.  83.    A.  B.  made  a  Ihir,    Tnder  eawMt 
spca,  sad  notorious  sale  of  certain  fixtures,  consisting  of  a  dyer^s  plant,  to    mortgage  ku 
I.S.,  and  afterwards  I.  S.  privately  assinied  them  to  A.  B.,  and  A.  B.    effeeU  and  keep 
cnnted  him  a  lease  at  a  reserved  rent.    Lord  Mansfield  said,  ^*  I  have  no    possession. 
doabt  that  this  is  a  new  experiment  to  defeat  the  bankrupt  laws.    The  law 
bi  Mid,  that  a  trader  cannot  mortgage  his  eflfects,  and  at  the  same  time  keep 
foMcasioa.    What  is  the  case  here  ?  He  sells  and  keeps  possession,  and  pays 
interest  for  the  money.    If  this  contrivance  were  sofiered,  it  would  open 
s  door  to  avoid  the  statutes,  and  therefore  it  ought  not  to  be  allowed  to 
pfeviiL" 

If  tbefumitnre  of  a  coffee-house  be  taken  in  execution  by  a  creditor,  and    CtffeeJutaae 
vithoat  ever  being  removed,  be  let  by  him  to  the  keeper  of  the  cofiee-    keeper  retain^ 
borne,  who  becomes  bankrupt  while  in  possession  of  it,  the  assignees  may    tag  posssssisn, 
Kiie  it  under  tbe  sUtute.    JJngkam  v.  Bigge^  1  Bos.  &  P.  8«.  bad. 

Goods,  the  property  of  a  widow  and  children,  were  upon  her  second    Hmab0Mdretauh 
■arnage  assigned  to  trustees  in  trust  to  suffer  the  husband  to  enjoy  them,  on   kig  possession 
coodition  that  be  should  pay  to  the  trustees,  for  the  use  of  the  children^    ^  gooda  qf  kia 
8<n<.  by  yeaiiy  inslalmenU  of  lOOi.  each,  from  July,  1789.    The  husband    a^e,  tkoigh 
eooiiaaed  in  possession  of  the  goods  till  1798,  having  paid  only  3501.  of  the    assigned  to 
isitalmeots,  when  he  became  bankrupt.    The  day  before  his  bankruptcy    truatees^  6ad. 
tbe  tcnstecs  re-poascssed  themselves  of  the  goods,  and  it  was  held,  that  this 
PMicsMon  of  the  husband  was  fraudulent  as  against  creditors ;  for  tbe  trus- 
ttti  taffrred  the  baukrupt  to  have  the  possession,  order,  and  disposition  of 
^  foods  down  to  the  time  of  his  bankruptcy,  and  tlierefore  the  case  fell 
aithia  the  very  words  as  well  as  the  meaiijog  of  the  statute,  and  consc- 
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POSSESSION  or 


And  it  is  material  here  to  observe,  that  there  is  a  striking^ 
distinction  between  the  plan  of  the  statute  of  the  13th  of  Eliz. 


Pfomofot 
re'potatsnom  qf 
goods  om  bank- 
ruptcy f  void. 
Admrnutrator 
heepinggooda 
qfinieotaie 
iwehe  yean,  a 
MM  mtkin  Ha' 
taie. 


As  to  refuted 
ownerehtp  wiih* 
lout  posoaeUm 
of  the  goodi. 


Stat,  does  not 
extend  tofac' 
torsy  bankers^ 
iodgerMfJuT' 
mished  houses. 


Nor  to  posses^ 

nome^fter 
banimtptstf  / 


Jfor  to  posses- 
sum  by  one  who 
holds  in  trust 
for  creditors  ; 
Nor  to  posses- 
sion qf  jewels 
for  sale  J  or  of 
goods  on  sale 
and  return ; 


Nor  to  posses- 
sion which  is 
not  fraudulent ; 


qnently  the  assignee  of  the  bankmpt  was  entitled  to  the  foods  under  the  tta- 
tale.  Darby  v.  SmUh^  8  T.  R.  8€.  TfioB  case  however  was  said  not  to  have 
heen  followed  in  3  Madd.  Rep.  66.  citing  Joy  v.  CampbeUj  I  Sbh.  &  Lef.  358. 

If  standing  timber  be  sold  to  a  trsder  with  a  proviso,  that  in  ease  e^f 
bankruptcy,  the  veudor  may  retake  it,  such  a  condition  will  be  void  onder 
the  statute,  if  the  bankrupt  have  the  disposition  of  the  timber.  Hofroyd  ▼• 
Gwyne^  S  Taunt.  176. 

Where  a  person,  entitled  to  take  out  letters  of  admtnUtration,  neglected 
to  do«o,  bnt  remained  in  possession  of  tfie  goods  of  the  Intestate  for  nearly 
twelve  years,  and  being  so  in  possession  beci^me  bankrupt,  and  a  creditor 
of  the  intestate  afterwards  took  ont  letters  of  admintstration,  and  'claimed 
the  goods  from  the  assignees,  it  was  held,  that  these  goods  were  within  the 
statute,  being  property  in  the  possession,  order,  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true  owner,  and  that  the  assignees  were 
therefore  entitled  to  them.    Foac  v.  Fisher,  3  Bam.  &  Aid.  135. 

lliese  are  the  principal  cases  to  which  the  statute  has  been  held  to  apply, 
except  perhaps  tbe  case  of  Spears  t.  7Var«rs,  4  Campb.  251.  where  the  bank- 
rupt had  the  order,  disposition,  and  reputed  ownership  of  the  goods,  bat 
not  the  po.«session  ;  and  it  should  seem  that  would  be  sufficijcnt  to  bring  the 
case  within  the  statute,  and  entitle  his  assignees  to  the  goods  in  question. 

See  further  Rabone  ▼.  JFtUianu,  7T.  R.  360.  in  notis;  Robinson  ▼.  M^Dou-^ 
ntftt,  Selw.  N.  P.  114f .  etlam  antea,  p.  49,  n.  (T) ;  Hay  ▼.  Fafrftaim,  i  Bam.  ^ 
Aid.  193.  etiamantea,  p.  36*  n.(o);  Homw.BakeTf  9  £ast<  S15,  a  teadin|f 
case ;  Jay  y'.  Campbell,  1  Sch.  &  L«f.  338 ;  Addis  v.  Baker,  1  Anstr.  223  ; 
Jatkwn  ▼.  Irvin,  %  Campb.  49,  where  it  was  held,  that  the  possession  of 
the  servant  was  the  possession  of  the  master. 

t.  As  to  the  cases  to  which  the  statute  does  not  extend  : — Factors,  bank- 
ers, lodgers,  and  others,  who  are  known  to  have  the  goods  of  other 
persons  in  their  possession,  are  exceptions  to  the  operation  of  the  act; 
and  the  ground  of  all  these  exceptions  is,  that  the  possession  of  such  de- 
scription of  persons  does  not  carry  to  the  understanding  of  the  world  the 
reputed  ownership.  The  principle  of  these  exceptions  embraces  the  ca?«e 
of  furniture  let  with  a  house,  and  perhaps  even  to  the  case  of  fnmitnre  let 
without  the  house,  where  such  lettings  were  usual,  and  by  a  parity  of  reason 
to  utensils  of  trade  usually  let  to  traders,  because  possession  in  such  cases 
would  not  carry  the  reputed  ownership  of  the  chattels,  and  would  not  im- 
pose on  tbe  world  a  false  appearance  of  property  in  the  possessor,  infra,  46. 

So  where  a  bankrupt  having  bis  certificate,  and  trading  again  on  his  own 
account,  is  left  for  several  yean  in  possession  of  his  house,  household  goods, 
and  furniture,  in  order  to  assl?t  in  settling  the  affairs  of  the  bankmpt  es- 
tate (tlie  assignees  repeatedly  stating  the  goods  In  inventories  in  their  ac* 
counts  with  the  creditors  as  part  of  the  estate),  such  possession  has  been 
held  not  to  fall  within  the  Si  Jac.  1.  c.  19.  s.  11.  so  as  to  vest  the  goods  ii| 
the  assignees  under  a  second  commission.  Walker  v.  BumeUj  Dong.  317. 
5.  C.  3  T.  R.  391.    ColUns  v.  JIfiirfM,  1  Bos.  &  P.  648.  and  postea. 

If  A.  being  indebted  make  a  bill  of  sale  of  all  his  goods  and  chattels  to 
B.  in  trust  to  pay  A«*8  debta,  and  thereupon  B.  takes  possession,  and  after- 
wards becomes  bankrupt,  this  is  not  a  possession  in  the  view  of  the  act. 
Copeman  v.  Gallant,  1  P.  Wms.  314. 

So  where  a  person  delivered  diamonds  to  a  jeweller  to  sell,  and  the  jewel* 
ler  afterwards  became  bankrupt,  it  was  adjudged  that  these  jewels  being 
originally  the  plaintiff's,  and  the  bankmpt  liaving  no  more  than  a  bare  au- 
thority to  sell  them  for  the  plaintiff's  use,  they  were  not  liable  to  tbe  bank- 
mptcy.  VApostre  v.  Le  Plaistrier,  %  Eq.  Ca.  Abr.  11 3.  So  also  of  goods 
in  the  possession  of  the  bankmpt  upon  sale  or  return  ;  in  such  case  the 
party  has  an  option  to  retain  or  send  back  any  part  or  the  whole  of  the 
goods,  and  is  allowed  a  reasonable  time  to  make  snch  election ;  and  conse- 
quently where  the  bankrupt  only  received  the  goods  the  evening  prior  to 
bis  bankruptcy,  and  in  fact  never  unpacked  them,  the  court  held,  there 
was  no  ground  for  saying  such  goods  passed  to  the  assignees  under  the  sta- 
tute.   Gibson  v.  Bray,  1  J.  B.  Moore,  519. 

If  the  bankrupt  have  the  possession  of  the  property,  and  the  apparent 
disposition  uf  it,  yet  if  there  be  not  any  fraud  in  the  case,  either  actnal  or 
constructive,  this  will  not  be  a  case  within  the  operation  of  the  statute ;  and 
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md  the  plan  of  this  statute  of  the  Slst  of  Jac.  1.  there  being 
»  ezpresa  proviso  in  the  former,  that  it  shall  not  invalidate  any 


therefore  if  a  bankrupt  be  in  possession  of  th^  goods  of  anotlier,  bon&  fde^ 
vitb  ibe  conaent  of  tbe  owner  at  tbe  time  of  the  bankruptcy,  for  a  specific 
porpose,  bat  witbout  having  any  fartlier  right  of  disposition  or  alteration 
iKyood  that  specific  purpose,  snch  a  possession  ivill  not  entide  the  assignees 
to  recover  the  valne  of  the  goods  nnder  the  sUtnte.  CMm  v.  Forbes^  S  T.  K. 
^i6»  This  cue,  however,  was  questioned  by  Lawrence,  Justice,  in  Gordon 
▼•  £«X  India  C^Mpony,  7  T.  R.  237.  on  account  of  the  circumstances  of 
frami  and  ooonivance,  which  he  conceived  to  be  apparent  upon  it ;  and  in 
ii«ra  V.  BeipBr,  9  East.  SS8.  he  again  intimated  frreat  doubts  on  that  case, 
as  ^dalsoltfrd  Ellenborough ;  and  see  Collen's  Bankruptcy,  518. 

If  the  btakrupt  be  not  in  possession  of  the  property  with  the  consent  of  Nor  to  potMes*' 
the  raJ  owner,  the  statute  does  not  seem  to  apply.    Thus,  where  before   oion  not  per^ 
carriage  the  bankrupt*s  wife  assigned  her  furniture  with  her  stock  in  trade   mitted  t!y  true 
te  trnslees,  in  trust,  for  her  separate  use,  and  sometime  after  her  marriage    owner,  as  by 
the  fwaitBre  was  removed  to  her  husband's  house,  and  she  there  carried  on   hMsband^  qf 
the  hasinesf  of  a  miliiner,  and  tlien  the  husband  became  baultfupt,  it  was  wife's  estate  not 
held,  Oat  hb  assignees  were  not  entitled  to  this  furniture ;  for  it  was  not  in   permitted  by 
the  disposition  of  tbe  bankrupt  with  the  consent  of  the  real  owner,  namely,   trustees; 
the  trastees.    The  trustees  were  tbe  legal  ovniers,  and  they  gave  no  consent 
fer  sBch  pnrpoae ;  and  the  wife's  possession,  as  her  separate  estate,  was  no 
evidence  of  fnmd,  for  she  was  the  agent  of  the  trustees.    Jarman  v.  hVoUo" 
tea,  i  T.  R.  62f .    Gibson  v.  Bray,  1  J.  B.  Moore,  519.    Uaselington  v.  GUI, 
aatea^  p.  50.    It  is,  however,  observable,  that  if  stock  in  trade  be  thus  set- 
tled am  the  vrife  for  the  purpose  of  enabling  her  to  carry  on  a  separate 
trade,  and  the  hosbaod  intermeddles  in  snch  trade,  the  property  will  be 
hahle  to  Us  debta. 

Where  A^  who  had  contracted  with  a  canal  company  to  build  locks  and   Nor  to  posses- 
bridiees  on  the  canal,  as  their  engineer,  purchased  timber  and  other  materials   stpa  rfter  biU  of 
^r  the  pnrpose,  which  were  laid  on  the  company's  premises  on  the  banks  ^ale  and  symbo- 
ef  the  canal ;  aod,  oo  the  company's  advancing  money  to  him,  thev  took  a  lieal  delivery  tf 
bin  of  sale  of  these  goods,  and  a  symbolical  delivery  of  them  by  a  halfpenny,   goods  i 
and  aflerwards  the  company  took  out  execution  upon  a  judgment  confessed 
by  A«,  and  the  sheriff  seised  the  goods,  and  A.  became  bankrupt,  it  was 
held,  that  A.  had  not  sueh  a  possession  of  the  goods  as  .would  enable  his 
'wrignees  to  take  them  within  the  statute ;  for  tli^  best  delivery  was  given 
that  the  natnrc  of  the  thing  admitted,  the  goods  being  before  on  the  com* 
paoj's  premises,    ifanton  v.  Moore,  7  T.  R.  67. 

The  statate  transfers  to  the  assignees  of  a  bankrupt  snch  goods  only  as  by    jVor  to  posses- 
the  consent  of  the  true  ovmer,  the  bankrupt  has  in  his  possession  at  the    fjon  widck  d^ 
tiott  of  hia  bankruptcy.    Therefore,  where  the  purchaser  of  goods,  Wing    termines  before 
St  a  wharf  in  tbe  name  of  the  seller,  received  from  him  at  the  time  of  the   bankruptcy; 
*ale  an  order  on  the  wharfinger  for  the  dehvery  of  the  goods,  but  ftufTered 
tfieai  to  remain  in  the  name  of  the  seller  for  several  months  after  tbe  sale, 
oaring  which  time  the  seller  disposed  of  a  part  thereof;  but,  upon  notice 
•f  tile  seller's  insolvency,  the  purchaser  carried  the  order  to  the  wharfinger, 
lad  kad  the  goods  transferred  into  his  own  name ;  and,  nine  days  afti'r,  tlie 
ieUtr  became  bankrupt,  it  was  held,  that  the  assignees  of  the  banknipt 
vere  not  entitled  to  these  goods  -,  for  there  was  a  complete  transfer  of  the 
pssitssioo  before  tbe  bankruptcy.    Jones  v.  Dyer,  16  East.  20.    See  alM> 
Antik  in  Re  Bmkewell,  S  Madd.  65,  et  infra,  where  it  is  said,  that  a  fire, 
vUch  consomcd  a  manufactory  and  premises,  was  a  determination  of  the 
visible  possession. 

Where  A.  B.  being  possessed  of  a  share  of  50001.  stock*  which  was  vested    Nor  to  posses* 
n  tbe  5  per  cents.,  in  tbe  names  of  himself  and  the  Drapers'  Company,  on   Moa  of  an  empty 
oertaui  trusts,  aq|l,  he  being  one  of  the  cestui  qus  trusts,  agreed  to  assign   Ugid  interest  m 
sad  transfer  the  same  with  other  estates,  when  required,  to  C.  D.  as  a  se*  stock  i 
cvity  for  monies  lent,  and  afterwards  became  bankrupt,  it  was  held,  that 
isuaMh  as  the  bank  would  not  take  notice  of  an  agreement  to  transfer 
<l*ck,  tbe  hankmpt  had  only  an  equitable  interest,  and  no  power  to  make  an 
ictosi  transfer ;  bat  that  equitable  interest  passed  by  the  agreement  to  the 
msr^gagee  without  tbe  le|^  interest,  which  the  bankrupt  could  not  part 
vifik;  aod  tberelbre  that  his  possession  of  the  legal  interest  was  not  such  a 
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transaction  which  is  for  a  good  consideration  and  b<m&  fide  f 
but  the  latter^  supposing  the  conYejance  to  be  on  good  consi* 


timkfm'  three 
wutUkerfler 
uUe^mepmi 
€emtrmet  J 


SelrUpouei* 
tioM  in  auter 
droit.  Of  execU' 
ier  aradminii' 
irater^fnetor 
eriruiieei 


Nerie 
^ekemoifiM 

|MSMMioil«t 

earn  he  hoMbeen 
delheredfimteaf 
41.; 


Nor  to  foeeet" 
eiammt  mortgrn- 
gee. 


ladmgfand 
agreement  to 
tiMtigf^  ptueee 
aidtftmequit' 
able  intereet  ; 


potteMion  mder  the  statnte  as  would  deprive  the  mortgagee  of  their  equit- 
able right  to  the  stock.    KMiub^fioa  Ex  parte,  S  Ves.  Se  B.  79.  ITS. 

A.  by  an  agreement  between  himself  and  B.,  agreed,  on  payment  to  him 
of  a  oertalo  som,  to  convey  to  B.  a  dwelling-honse,  and  to  deliver  to  him 
certain  bonsehold  fnmituie  therein,  and  other  stock  on  the  premises ;  and 
that,  after  formal  possession  delivered,  A.  should  be  allowed  to  reuMdit 
in  posseisioo  lor  three  months  without  paying  i«nt,  which  agreement  was 
notorious  in  the  neighbourhood,  and  the  purchase  nwrney  was  paid  by  B.^ 
and  a  formal  delivery  was  made  to  him,  and  A.  was  left  in  possession  of  the 
house,  fomitore,  and  stock,  according  to  the  tenor  of  tlie  agreement,  and 
afterwards  became  bankrupt  whilst  be  so  remained  in  possession,  it  vras 
held,  that  thu  was  not  a  possession  by  the  bankrupt  vrithtn  the  statute ;  for 
it  was  part  of  the  contract  that  the  heinknipt  should  remain  in  possession 
dnrin|  the  three  months :  therefore,  during  that  period,  he  was  in  of  his 
own  nght  as  owner,  and  not  by  permission  of  the  true  owner,  and  as  to  h» 
being  reputed  owner,  the  case  stated,  that  the  transfer  wan  notorious ;  but 
it  would  have  been  diflerent  if  the  bankrupt  had  retained  the  possession 
witliout  its  being  part  of  the  contract.    MuUer  v.  il/sst,  1  Maul.  &  S.  555. 

It  is  further  observable,  that  diis  clause  of  the  statute  does  not  extend  to 
goods  which  the  bankrupt  has  in  aaier  drstV,  as  an  executor  or  administra- 
tor. Where  therefore  a  trader  married  a  woman  who  was  in  possession  of 
goods  as  administratrix  to  her  former  husband,  and  afterwards  became 
bankrupt,  it  was  holden  by  Lord  Hardwicke,  Chancellor,  that  this  was  not 
within  the  statute,  because  the  administratrix  had  the  goods  in  aaier  dtoUf 
and  the  husband  could  not  have  them  in  any  better  right,  and  therefore  they 
were  not  liable  to  the  debts  of  tlie  second  husband ;  for  the  meanin*  of  the 
statute  (if  it  were  possible  to  put  any  meaning  upon  some  clauses  of  this  sta- 
tute, which  were  verv  darkly  penned)  was  only  with  regard  to  goods  which 
the  bankrupt  had  in  his  own  right,  ilfdn^  Ex  petrte,  1  Atk.  158*  So  if  the 
executor  become  bankrupt,  the  commissioners  cannot  seiie  the  specific  eflecta 
of  the  testator  not  even  in  money,  which  can  specifically  be  distinguished 
and  ascertained  to  belong  to  such  testator  and  not  to  the  bankrupt  himself. 
Per  Lord  Mansfield.  3  Burr.  1S69.  See  also  EIHe  Ex  parte,  1  Atk.  101. 
On  this  principle  also  the  statute  does  not  extend  to  the  possession  of 
the  bankrupt  as  factor  or  trustee,  CMon  Ex  parte,  5  P.  Wms.  187,  n.  (a). 
Ga^rey  v.  fWras,  5  lb.  186.  Cullen's  BairiE.  Law,  n5 ;  nor  to  the  poases" 
sion  which  he  hais  of  his  wife's  separate  estate,  antca,  pages  58. 4i.  45.  of 
this  edition. 

The  statute  docs  not  extend  to  those  cases  where  the  property  has  been 
delivered  to  the  vendee  as  fully  as  tlie  nature  of  such  property  will  admit. 
See  ilf onion  v.  Moore,  7  T.  R.  67,  which,  though  not  decided  on  tliis  statute, 
affords  an  useful  illustration  of  the  principle  here  alluded  to.— Where  a 
trader,  having  borrowed  of  the  defenoant  a  sum  of  money,  gave  him  a  bond 
for  1  jSOOL,  and  on  the  same  day,  as  a  collateral  security,  as8li|ned  to  him  the 
bills  of  lading  and  policies  of  insurance  of  the  cargo  of  a  ship  then  at  sea ; 
the  policies  of  insurance  were  indorsed  to  the  defendant,  but  the  bills  of 
lading  were  not.  The  trader  became  bankrupt,  and  a  bill  in  equity  waa 
filed  by  the  plaintiff  as  his  assignee  for  the  goods,  insisting  on  the  circnm* 
stance  of  the  defendant  not  having  been  put  in  possession  of  them  at  the 
time.  But  Lord  Hardwicke,  Chancellor,  was  clearly  of  opinion,  that  the 
defendant  was  entitled  to  retain  possession  of  every  thing  until  his  debt  was 
silisfied,  because  every  thing  which  could  shew  a  right  to  the  cargo  btin^ 
delivered  over  to  the  defendant,  the  bankrupt  couul  no  longer  be  said  to 
have  the  order  and  disposition  of  it ;  and  therefore  the  case  did  not  fall 
within  the  meaning  of  the  statute.  Hroim  v.  Heaikeote,  1  Atk.  160*  antea,  59. 

So  where  a  trader  who  was  indebted  to  A.  agreed  to  assign  the  cargo  of  n 
ship  then  homeward  bound,  of  which  he  had  received  letters  of  advice,  and 
to  deposit  the  policy  of  insurance  on  the  goods  in  the  hands  of  A.,  and  as 
soon  as  the  bills  of  lading  were  transmitted  to  him  to  indorse,  and  deliver 
the  same  over  to  A.,  on  an  action  of  trover  bting  brought  by  the  assigneea 
of  the  trader,  who  afterwards  became  bankrupt,  it  wasiield,  that  the  pre* 
ceding  case  of  Broum  v.  Heatheote  applied  stronaly  to  the  present;  and  al« 
though  in  that  case  there  was  an  assignment  of  ue  bill  of  lading,  and  bete 
only  an  agreement  to  assign,  yet  that  did  not  make  any  difference,  as  nei- 
ther conveyed  more  than  an  equitable  title.    LamprUr  v.  PaMty,  2  T.  R. 
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deratioD^  and  the  party  to  be  an  honest  creditor  or  mor^agee^ 
^et  not  gini^  him  any  preference  to  other  creditors^  because  he 
kas  not, given  notice  to  the  creditors^  by  having  that  delivery 
made  to  which  he  was  entitled.    In  nich  case^  therefore,  the 
reputed  ownership  he  thereby  gives  to  the  bankrupt,  is  made, 
by  this  statute,  the  real  ownership  in  him  (the  bankrupt)  for 
the  benefit  of  his  creditors ;  in  which  respect  the  statute  ope^  Noiia  and  n^ 
rates  in  the  same  manner  as  the  registering  acts,  whereby  the  ^^*^^^^ 
person  omitting  to  register  loses  the  benefit  of  the  conveyance  Ltf*  103. 157. 
by  not  giviog  notice,  arising  from  his  own  plain  neglect.    The 
vendee,  whether  absolute  or  conditional,  is  not,  under  the  sta- 
tute of  James,  to  suffer  the  vendor,  who  has  made  the  convey-        [  ^  ] 


485.    See  ako  BoUom  Ex  parie,  3  Bra.  Ch.  Ca.  362.    Cook.  Bank.  Law, 
dtk  ed.  p.  545. 

And  asain,  where  A.,  haTing  occasion  to  borrow  money  of  B.,  left  with   N&t  to  fwitet- 
hxoi  at  a  cdUiteral  secnrity  warrants  of  the  West  India  Dock  Company  for  n^  ^  wgars 
iogan  deposited  in  tlieir  warehouses  and  entered  in  his  name  in  their  books,   4/^«r  mortgage 
and  afterwards  became  lianknipt,  it  was  held,  that  A.  had  not  sncfa  a  pos-   mdindonaneni 
soMoo  of  tiie  svgars  as  would  enable  bis  assignees  to  maintain  trover  for  <>/  ^*  '•  -2^*  ^* 
them,  as  the  transfer  of  the  warrants  was  a  complete  transfer  of  the  pos-   wanvnis; 
seastoo  before  the  bankruptcy  so  as  to  take  the  case  out  of  the  statute. 
The  ponessioD  of  the  warrants  carried  with  them  the  possession  of  the  pro- 
perty, for  the  sugars  could  not  be  removed  without  the  production  or  the 
wanants.    The  warrants  were  the  lock  and  key  to  the  property ;  and  there^ 
ftve  by  the  transfer  and  indorsement  of  them,  the  reputed  or  apparent  own« 
cfihjp  was  gone.    JLmcos  v.  Dorrtoi,  1  J.  B.  Moore,  29. 

Whether  the  property  of  a  dormant  partner  in  the  possession  of  the  visible  Nor  to  pouet- 
partner  is  within  the  statute  was  made  a  quere  in  the  matter  of  CoWeckf  a  9ion  qf  ohare  of 
oenkrupt,  1  Bq(^  Bank.  Ca.  40.  1817;  but  it  was  previously  decided  in  a  dwmaad  pari* 
the  Court  of  Exchequer  (Coid*eK  v.  Gregory^  1  Price,  119.  Idl4.)  that  the   fier  ; 
share  of  a  secret  partner  in  the  joint  stock  trade  being  in  the  possession  of 
ao  apparent  partner  and  the  sole  ostensible  trader,  was  net  liable  to  the 
baokruptcy  of  the  latter,  as  beina  withm  the  meaninff  or  mischief  of  the 
stitote  now  under  consideration ;  for  the  bankrupt  had  such  an  interest  and 
^aalified  property  in  the  secret  partner's  share,  as  to  destroy  the  essential 
re<|als2tes  of  a  true  and  independent  ownership  on  the  one  hand,  and  of  a 
raMlalent  and  reputed  ownership  on  the  other.    The  goods  in  question  were 
the  joint  property  of  the  bankrupt,  and  the  dormant  partner  as  tenants  in 
eommon,  ana  the  possession  of  the  dormant  partner  was  the  possession  of 
the  banlmipt.    It  was  tberofore  a  very  different  case  where  tuere  was  no 
paiiaership ;  otherwise  there  woukl  be  an  end  of  what  is  called  sleeping 
partnerakips   idtogether,  which  are  carried  on  to  so  great  an  extent  in 
this  eoontry.    The  barons  were  conseauently  of  opinion^  that  there  was  no 
ground  for  the  action  which  was  brought  by  the  assignees  of  the  bankrupt 
agriast  the  sleeping  partner  for  the  goods  which  he  had  taken  away  after 
the  bonkraptcy. 

It  merely  remains  to  observe  on  the  subject  of  partners,  that  the  visible   Sor  tojobii 
possession  of  parties  who  are  in  a  joint  trade,  must,  to  make  the  prope^  poisesstoa  hf 
tvailablo  to  the  general  creditors  under  the  statute,  be  continuing  up  to  the  two  portacrs, 
tine  of  the  bankruptcy.    Where  therefore  A.  and  B.  on  entering  into  part-  whert  omeiothe 
stnhip  agreed  that  the  manufactory  and  utensils  in  trade  should  be  the  se-  realowmerf  and 
fttnte  property  of  A.,  and  that  B.  should  pay  a  rent  in  proportion  to  his  the  other  ptufB 
tee  of  the  bosineas,  and  the  manufactory  and  utensils  were  insured  in  the  rent ; 
asae  of  A.,  and  they  were  subsequently  consumed  by  fire,  and  afterwards 
a  omanlssioo  was  issued  against  A.  and  B.,  it  was  very  properly  held,  that   Nor  to  henefik 
iftelBsnnoce  money  formed  part  of  the  separate  estate  of  A.,  and  was  nn*  ^P'^  tnsar- 
sflfedcd  by  the   sUtnte.    Sadth  in  Re  BakeweU,  S  Madd.  Rep.  63.    S»  C.   ^^^9  ^^^^'^ 
]  Back.  Bank*  Ca.  149.    See  further  as  to  possession  by  partners,  BoUon  v. 
FaUer,  i  Bob-  Sc  P-  539,  ist  ed.     1  Montag.  Partn.  29.  Appendix ;  antea, 
p. 32;  and  Cvrii^  v.  Perry,  eVta,  747. 
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anee;  t6  continue  in  the  possession  there  described;  wtiicb 
direction  in  this  act  of  parliamelit  is  as  necessary  to  be  followed 
as  the  directions  in  cases  of  the  regbtering  acts.  And  accord- 
ingly Lord  Cowper,  in  delivering  his  judgment  in  ^he  case  of 
Bucknal  ▼.  Royston  (fi,  obsenred,  that,  in  the  case  of  a  bank* 
nipti  such  keeping  possession  after  a  sale,  as  was  then  in  ques- 
tion and  held  valid,  would  have  made  the  sale  void  against  cre- 
ditors. Which  distinction  was  affirmed  by  the  judges  and  chan- 
cellor in  the  case  of  Eyatt  v.  Rowles{k), 
RetaiMtng  tUU-  I  come  now  to  the  second  subject  under  the  present  head  of 
m^^areT         inquiry,  viz,  the  applicability  of  the  cases,  and  reasoning  upon 

the  retaining  possession  of  personal  things  after  a  conditional 
sale,  to  the  instance  of  possession  retained  of  the  title-deeds 
after  a  like  sale  of  real  things. 
S7£liz.  C.4.  And,  in  respect  to  this  question,  it  is  material  to  observe, 

in  the  first  place,  that  the  statute  of  the  27th  Eliz.  c.  4.  con- 
sists of  a  variety  of  clauses  directed  to  different  purposes,  of 
[  60  ]        which  the  first  clause  only  is  material  to  the  point  in  discussion. 
This  clause  provides,  **  that  every  conveyance,  charge,  ineum- 
''  bran^,  and  limitation  of  use  or  uses,  of,  in,  or  out  of  any 
<'  lands,  tenements,  or  hereditaments,   made  to  defraud   any 
^'  purchaser  of  the  same,  in   fee,   in  tail,  for  life,  or  years, 
^  shall,  as  against  such  purchaser  only,  and  every  other  person 
^'  lawfully  claiming  from,  by,  or  under  him,  be  utterly  void, 
''  the  said  purchaser  having  obtained  the  same  for  money,  or 
**  some  other  good  consideration." 
tfluii  jftdUfttf  a       This  clause,  in  the  frame  of  it,  substantially  pursues  the  first 
mImiMtiMer    *^'****®  ^^  *®  statute  of  the  ISth  Eliz.  c.  5.  only  ordaining  and 
iaw.  enacting,  that  conveyances,  made  for  fraudulent  purposes,  shall 

be  void  iif  respect  of  third  persons,  without  pointing  out  any 
particular  circumstances,  which  shall  be  deemed  fraudulent. 
Therefore,  under  tlils  statute,  as  under  the  other,  the  question 
of  what  shall  be  fraudulent  or  not,  within  this  clause,  b  left  to 
construction  of  law  upon  the  facts. 

By  construction  of  law  on  the  ISth  of  Eliz.  we  have  seen, 
that  the  retaining  possession  of  personal  things,  contrary  to  the 
[  61  ]  import  of  a  written  contract,  by  which  the  interest  therein  is 
parted  with,  absolutely  or  conditionally,  is  fraudulent. — ^W&y  ?— 
Because  tlie  subsisting  contract  and  the  appearance  are  at  vari- 
ance ;  the  greatest  badge  of  ownership,  the  possession,  being 
there  where  the  substance  is  not  to  be  found.  The  retaining  of 
title-deeds,  after  a  conditional  sale  or  mortgage  of  the  estates 
to  which  they  relate,  has  the  same  effect. 

(•)  Supra,  44.  ik)  Supra,  5f . 
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Hie  title-deeds  are^  as  to  real  things,  \vhat  the  possession  id  Retamng  tUk' 
as  to  personal  things ;  and  no  man  can,  by  the  utmost  pru-  f/^JlXif 
4ence,  defend  himself  from  imposition  in  real  contracts,  unless  detetuion  of 
lie  is  secure  in  taking  the  title-deeds ;  then  tlie  mischief  assimi-  ^2^^|1|^^), 
lates ;  so  by  analogy  ought  the  legal  conclusion.    We  are  to 
recollect,  that,  in  the  Oases  of  personal  property,  the  founda* 
tion  upon  which  the  prior  contract  is  void,  is  not  upon  the 
ground  that,  as  between  the  parties,  delivery  of  possession  is 
of  the  essence  of  the  contract ;  if  that  were  the  ground,  the 
principle  would  not  apply  to  real  estates,  because  the  contract 
respecting  them  is  generally  effectuated  by  the  operation  of  the 
statute  of  uses,  which  changes  the  ownership  by  a  transfer  of 
the  possession  in  law,  without  any  actual  change  of  possession ; 
bat  the  principle  being  independant  of  the  form  of  contracting, 
and  applying  merely  to  the  effect  of  a  contract  on  third  persons,        [  62  J 
where  this  circumstance  is  neglected  or  omitted,  it  is  simply  a 
question  as  to  the  avoidance  of  a  contract  formal  and  valid,  as 
between  the  parties,  though  vicious  and  fraudulent  as  to  third 
persons. 

The  case  of  Stone  v.  Orubkam  (/),  though  arising  upon  a 
lease,  contains  some  observations  of  Sir  Edward  Coke,  which 
appear  to  me  to  go  a  great  way  in  support  of  the  proposition, 
tiai  to  nfffer  deed$to  be  retained  in  such  cases  isfrauduletU. 

In  that  case  one  had  made  a  gift  of  all  goods  and  chattels,   TUle*deed8  re^ 
leal  and  personal,  remaining  and  being  about  his  capital  mes-  t^ter  ^,      ' 
soage,  or  elsewhere,  within  the  realm  of  England ;  and  a  lease  clearly  JraMd^- 
for  a  year  (part  of  the  grantor's  property)  having  been  held  to 
pass  by  these  words,  it  was  then  moved,  that  notwithstanding 
this  gift  SQ  made,  yet  the  owner  still  continued  the  possession, 
aod  so  it  was  fraudulent.    And,  as  to  this.  Coke  said,  if  a  man 
do  mortgage  his  land,  and  yet  still  continues  his  possession,  no 
Asseisin  is  wrought  by  this  (k)  ;  if  it  were  an  absolute  convey-        [  ^^  J 
anc^  and  a  continuance  in  possession  afterwards,  this  should 
be  a^judged^  in  law,  to  be  fraudulent,  for  this  hath  the  face  of 
fnuid;  but  odierwise  it  is,  as  it  is  here,  in  this  case,  where  the 
conveyance  was  only  conditional,  as  upon  payment  of  money, 
there  the  interest  does  not  pass  absolutelyi  but  upon  a  future 

II)  2  Bnbt  195. 


1 
(I)  And  here  by  the  way  observe  this  distinction,  whicb  the  cases  seem   DidhuttM  at 
UNfrriaiyto  luive  gone  apoo.    Personal  chattels  are  held  by  possession-—   tonal  and  per* 
Ktl  estate  by  title— of  wiilch  possession  is  not  even  orimA  facie  evidence,  svtiul  tstaies* 
for  it  oMy  be  by  lease,  or  from  vear  to  year  onIy«    Hiem  v.  MUif  is  Ves. 
119. 

(K)  See  pMtca,  Slf. 
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Tentihddlnf 
UmMt^  fee  by 
tUU-dudt. 


RetattUnof 

^oodt  and  titter 
decdff,  dif fin* 


[65] 


Mortgage  rf 
revenioH. 


coqditioQ ;  for  the  gift  was  before  upon  coodition  of  tlie  pay*' 
meot  of  MAoh  a  aum  by  the  owner*  As  to  the  fraud,  doloms 
wrmU/rni  fmiMfMi/i&iis;  but  when  the  conveyance  is  condi- 
tiooali  continuance  in  possession  after  this  shall  not,  in  the 
judgnent  of  the  law,  be  said  to  be  fraudulent,  and  this  is  very 
clear ;  and  the  whole  court  agreed  therein.  It  was  then  de^ 
manded  (by  reason  of  an  objection  made)  in  whose  cuatody 
the  lease  was  after  the  gift?  It  was  answered,  and  so  pro^red, 
that  the  same  was  always  after  in  the  custody  of  him  to  whom 
the  gift  was  made :  Coke.  If  the  same  had  afterwards  con- 
tinued in  the  custody  of  him  who  made  the  gift,  itwomld  have 
been  dearly  fraudulent. 

It  is  remaiiable,  upon  this  case,  that  Coke,  when  speaking 
upon  sudi  circumstances  as  are  fraudulent  in  the  above  cases, 
makes  his  observations,  indiscriminately,  upon  a  mortgage  of 
land,  and  a  mortgage  of  a  lease ;  and  as  his  observations  upcm 
an  absolute  or  conditiooal  sale  of  lands  are  appUcable  to  a 
lease,  so  seem  bis  observations  upon  retaining  a  lease,  after  a 
mortgage,  to  be,  to  the  retaining  the  title  deeds  to  freehold 
lands  after  a  sale.  A  term  for  years  is  held  by  a  lease,  a  fee- 
simple  b  held  by  the  title-deeds.  The  possession  of  the  deeds 
iy,  in. both  cjases,  the  evidence  of  the  title.  The  mfferii^  the 
retention  of  the  title-deeds  in  both  cases,  when  the  own^hip 
is  incumbered  or  cha]f;ed,  enables  the  hanging  out  false  co- 
lours ;  it,  therefore,  is  fraudulent  in  respect  of  those  who  are 
drawn  in  by  false  appearances. 

But  there  is  one  striking  distinction  between  the  case  of 
goods,  and  that  of  title-deeds,  left  in  possession  of  the  owner, 
after  an  absolute  or  conditional  sale ;  arisiag  from  the  circuai- 
stance,  that  in  the  former  case  such  possessipn  can  never  be 
retained  but  with  the  knowledge  of  the  vendee;  wheraas  in  the 
latter  case  many  instances  may  occur,  in  which  diere  may  be 
every  reason  for  the  vendee  to  presume^  that  the  title*deeds 
were  not  in  the  possession  of  the  vendor.  This  circumataDce 
will  necessarily  induce  an  eiception  of  all  such  cases  (amongst 
others)  in  which  the  person  from  whom  an  estate  moves  is  to^* 
be  presumed,  from  the  nature  of  his  mterest,  not  to  possess  the 
title-deeds  to  the  estate  out  of  which  his  interest  arises. 

Therefore,  if  the  mortgage  be  of  a  reversion,  tiiere  is  no* 
reason  to  postpone  the  mortgage  upon  the  mere  ab^ract  fact  of 
his  not  having  required  or  procured  the  title-deeds  and  writings  ; 
because,  in  such  cases,  the  title-deeds  and  writings  do  not  pro- 
perly belong  to  the  reversioner,  nor  has  he,  generally  speaking. 
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uy  means   by  which  he  can  procure  them,  if  refused  by  the 
tenant  for  life^  or  possessor  of  the  particular  estate. 

This  question  was  agitated  in  equity  before  Lord  Thurlow,  Mortgagee  of 

in  the  case  of  Tourk  v.  Randy  which  v^as  as  follows  (ji).    R.  "h^^^-^^^ 

being,  as  supposed,  entitled  under  the  will  of  his  father  to  a  ^^^7  ^haU  not 

remainder  in  fee  (but  in  fact  only  to  a  remainder  in  tail  expectant  anSheTmort.  * 

on  the  death  of  his  mother)  in  certain  freehold  estates,  conveyed  f^^^^*  ^^^^ 

, .  .      "^      ,  .J  ,        ,      ,        ^    .  .      ^HMTtgage  was 

hts  revenion  and  remamder,  expectant  on  the  death  of  his  made  after 
moiVier,  to  A.  in  fee,  by  way  of  mortgage.     At  the  time  of  J^'^J^ 
making  the  mortgage,  the  deeds  and  writings  were  in  the  hands   «"<*  ^^  *« 
of  a  collateral  relation,  but  A.*s  attorney  was  informed  by  the  ^being  neCtkeT^ 
mortgagor,  that  they  were  in  the  possession  of  the  mother,  who  /''««^"<»*  grou 
would  not  consent  to  part  with  them,  she  being  then  in  posses-        [  66  J 
sion  of  the  estate  as  tenant  for  life,  which  she  continued  until 
the  time  of  her  death.     Immediately  after  her  decease,  A. 'a  at- 
torney applied  to  R.  for  the  possession  of  the  title-deeds,  to 
Mhich  R.'s  general  answer  was,  that  he  would  send  them  in  a 
day  or  two,  or  to  that  effect.     Shortly  afterwards,  R.  being 
then  tenant  in  tail  in  possession  (but  supposing  himself  tenant 
in  fee  of  the  above  estate,  and  being  also  possessed  of  a  lease* 
hold  estate)  mortgaged  both  estates  to  T.     At  the  time  when 
the  latter  mortgage  was  made,  all  the  title-deeds,  relating  to  the 
estates,  were  delivered  to  T.'s  attorney,  and  continued  in  T.'s 
possession.     Some^lime  afterwards  T.  filed  his  bill  to  foreclose 
the  mortgaged  premises,  and  among  other  things  charged  that 
A.  ooglit  not^  to  have  permitted  the  title-deeds  and  writings  to 
have  remained  in  the  hands  of  R.;  that  he  left  them  in  his 
hands  for  the  purpose  of  enabling  him  to  raise  more  money  on 
the  security  of  the  premises,  and  that  the  same  was  a  fraud  on 
T.,  and  that  therefore  A.  ought  to  be  compelled  to  redeem 
T.'s  mortgage,  or  ought  to  be  debarred  of  any  interest  which        [  67  3 
he  might  have  in  the  premises,  till  T.'s  mortgage  should  be 
satisfied.     It  was  contended  on  the  part  of  T.,  that,  where  a 
prior  mortgagee  leaves  the  title-deeds  in  the  possession  of  the 
mortgagor,  it  is  a  fraud  upon  the  second  mortgagee,  as  he  is 
indoced,  by  the  title  appearing  on  the  deeds,  to  lend  his  mo- 
ney; that  the  second  mortgagee  therefore  having  the   deeds 

(n)  t  Bro.  Ch.  Ca.  650. 


(L)  Hie  doctrine  in  thU  case  is  good  law ;  and  it  is  qnite  settled  that 
tkf  re  mast  be  either  fraud,  concealment,  or  such  gross  uegligence,  as  may 
bepretnmed  to  have  originated  in  a  fraudulent  iotention,  to  postpone  a  party 
frofli  the  mere  circumstance  of  his  not  obtaining  possession  or  titie  deeds 
ereo  where  bU  secority  is  not  upon  a  reversion.  Vide  n.  (O),  p.  68.  and 
■•  Wi  p.  76,  poaiea. 
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Seeemd  mortga- 
gee  having  the 
deedt  without 
matiee  of  prior 
mortgage^  pre- 
f<rred{p). 


should  be  preferred.  But  Lord  ,Thurlow,  Chancellor,  sairf/ 
that  he  did  not  coDceive  that  a  first  mortgagee,  not  taking  the 
deeds,  was  alone  sufficient  to  postpone  him;  if  it  were  so, 
there  could  be  no  such  thing  as  a  mortgage  of  a  reversion.  In 
that  case,  the  deeds  being  in  the  hands  of  tenant  for  life,  is 
not  sufficient  to  turn  hini  round.  The  first  cases  where  the 
prior  mortgagee  was  postponed  were  cases  of  fraud,  then  the 
same  was  done  in  cases  of  gross  negligence.  Here  was  no 
lac/ies ;  the  mortgagee  could  not  compel  the  tenant  for  life  to 
give  up  the  deeds :  though  a  dowress,  upon  a  confirmation  of 
her  title,  might  be  compelled,  the  tenant  for  life  could  not, 
although,  after  her  decease,  he  might  have  filed  a  bill.  But 
that  was  not  sufficient  to  charge  the  mortgagee  (m). 

The  reasoning  of  Lord  Thurlow  on  this  case  appears  to  me 
to  be  equally  applicable  to  any  objection  to  a  mortgage  so  cir^ 
cumstanced,  founded  upon  the  statute,  the  effect  of  which  we 
are  now  discussing. 

I  have  not  met  with  any  case  (o)  in  which  the  abstract  ques- 
tion, whether  the  circumstance  of  suffering  llie  mortgagor  to 
retain  the  title-deeds  is  fraudulent  under  the  statute  of  the  27th 
Eliz.  has  been  agitated  either  in  a  court  of  law,  or  a  court  of 
equity ;  but  in  the  case  of  Goodtitle  v.  ilforgait(N),  Mr.  Justice 
Buller  considers  it  '^  as  an  established  rule,  in  a  court  of  equity, 
that  a  second  mortgagee  who  has  the  title-deeds,  without  notice 
of  any  prior  incumbrance,  shall  be  preferred ;  because,  if  a 
mortgagee  lends  money  upon  mortgage,  without  taking  the  title- 
deeds,  he  enables  the  mortgager  to  commit  a  firaud.  If  this 
has  become  a  rule  of  property  in  a  court  of  equity  (says  the 
learned  Judge),  it  ought  to  be  adopted  in  a  court  of  law.'*  (o). 

(b)  Vide  1  T.  R.  rS5. 


Of  peraoM  m- 
titled  to  custody 
eif  title^eeds. 


Secoind  mort* 
gogee^  tnihmit 
notisCf  obtain' 
*"ff  legal  term, 
prtferred. 


First  mortga' 
gee  not  poit" 


(M)  Tlie  distinction  as  to  this  point  seems  to  be,  that  a  jointress,  who  has 
a  partial  interest  m  tlie  premises,  may  be  compelled  by  the  heti*  upon  his 
confirming  her  title  to  deliver  op  the  deeds ;  bat  a  devisee  for  life,  wb«  has 
the  whole  estate,  cannot  be  compelled  by  the  remainder-man  to  deliver  them 
up.  Per  Lord  Thurlow,  Chancellor,  in  hisjndgment  from  the  MS.  notes 
of  Mr.  Cox.  But  on  the  other  hand,  if  thie  remainder-man  has  aei)«ii«d 
the  possession  of  the  title-deeds,  he  cannot  be  compelled  to  deliver  them  up 
to  the  tenant  for  life.  Uieks  ▼.  Hickt,  2  Dick.  660.  9Vebb  v.  fVebb;  1  Eden^ 
8.  and  Mr.  Eden's  n.  (a),  p.  9.  £t  vide  Bowles  v,  Stewart,  1  Sch.  &  Lef.  t93, 

(N)  In  this  case  it  was  held,  that  a  second  mortgagee,  who  takes  an  as* 
aignmept  of  a  term  to  attend  tlie  inheritance,  and  has  all  the  title-deeds  to 
the  term,  may  recover  in  ejectment  against  the  first  mortgagee,  If  inch  se^ 
cond  mortgagee  had  not  any  notice  of  ttie  prior  mortgage  at  the  time  he  lent 
his  money.  It  was  on  tifis  doctrine  and  not  on  that  stated  in  the  text,  that 
the  case  was  decided ;  and  see  also  WiUeughlnf  ▼.  fViUoughby,  1 T.  R.  765. 
postea,,47S.  479. 

(O)  It  does  not  appear  to  be  a  general  rule  in  Equity,  that  a  second  mort- 
gagee, who- has  the  tiile-dfeeds  wiUiout  notice  of  a  prior  iiicamhnuice|.  slnll 
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But  unless  the  proposition/  that  suffering  the  title-deeds  to  RmU  for  post' 
be  retained  by  a  mortgagor,  where  he  has  such  an  estate  as  en-  mwtgt^e  on 
titles  him  to  hold  them,  is  fraudulent,  can  be  supported  upon  occohiu  of  mm- 
the  principle  that  it  is  so  at  law,  on  the  fiair  construction  of  the  deed»f  tiueatiot^ 
27th  Eliz.,   it  appears  not  to'  be  tenable  upon  the  ground  of  ^'  r  fu.-t 
transferrii^  the  notions  of  courts  of  equity  on  that  subject  to        **       '' 
courts  of  law ;  because,  all  the  cases  upon  that  subject,  which 
I  have  yet  been  able  to  meet  with  in  courts  of  equity,  seem, 
to  me,  to  stand  upon  other  ground,  namely,  that  of  fraud,  ex- 
press or  implied,  which  has   brought  them  within  the  peculiar 
juiisdiclion  of  those  courts.    They  have  been  either  cases  of 
comhioatioR;  as,  if  a  man  makes  a  mortgage,  and  afterwards 
Biorigages  the  same  estate  to  another,  and  the  first  mortgagee 
»  io  a  combination  to  induce  the  second  mortgagee  to  lend  his 
money;  or  they  have  been  cases  of  imposition  ;  as,  where  a 
first  mor^agee  has  stood  by  and  seen  another  lending  money  on 
the  same  estate,  without  giving  him  notice  of  his  first  mort- 
gage.   Tliese  are  cases  of  fraud,  which  will  indisputably  occa- 
non  the  parties  engaged  therein,  to  lose  their  priority  in  equity ; 
but  thoae  courts  appear  not  to  have  gone,  as  yet,  any  farther. 


be  preferred.    Negligence  in  obtaining  the  title-deeds  will  not  alone  post-   pomd/orwmii 

pone  the  first  mortgagee ;  there  must  be  tliat  gross  negligence  apparent  on    qftUk^eeds^ 

Ifae  transaction  that  carries  with  it  evident  marky  of  copibination  and  frand.    if  no  fraud* 

It  is  true,  that  Mr.  Justice  Burnett,  in  the  case  of  Rtfoll  v.  Rowle,  1  Ves.  i 

360,  says,  "  in  Equity,  where  the  first  mort^^ee  neglects  to  take  the  titl^ 

^kitds  into  his  possession,  and  a  second  mortgagee  obtains  them,  the  first 

nortgagee  is  postponed  ;"  and  this  sUterocnt  was  apparently  acquiesced  in, 

both  by  Lord  Hardwicke,  and  the  other  learned  persons  by  whom  his  Lord- 

sUp  was  assisted  in  (leciding  that  case.    So  also,  in  Becket  v.  Cordtey^ 

1  Bro.  Ch.  Ca.  353,  Mr.  Ambler  seems  to  have  been  impressed  with  the  fiill 

cooyictiop,  that  the  foregoing  statement  was  the  dextrine  of  the  court. 

Mr.  Jastice  Boiler  was  not  therefore  entirely  destitute  of  authority  for  his 

qaolation  in  the  text.    But  t|iat  doctrine  has  since  been  expressly  overruled 

byLordEldOD,  in  the  case  of  Ea^  y.  Btcknifl,  eVfs.  190,  wherein  hU 

Lsfdship  remarked,  "  I  conceive  it  is  now  very  well  settled,  that  the  doctrine 

«f  Mr.  Jpstice  Bnller  is  founded  upon  error.    It  would  be  an  idle  waste  of 

tine  to  go  through  a^l  the  cases  to  be  found  in  Plumb  v.  Fluity  2  Anstr.  43i^, 

sad  admirably  well  sUted  by  Mr.  Fonblanque,  in  Treat,  on  £q.  1  vol.  263. 

(*th  ed.  164,  note  n.).    The  doctrine  i^,  that  the  mere  circumstahce  of  part- 

iag  with  the  title-deeds,  unless  there  is  fraud,  concealment,  or  some  sucli 

parpose,  or  some  concurrence  in.such  purpose,  or  that  gross  neeligenws  tliat 

SBMDtB  to  evidence  of  fraudulent  intention,  is  not  of  itself  a  sufficient 

crMmd  to  postpone  the  first  mortgagee.    I  agree  with  Chief  Justice  Eyre. 

I  dMwId  have  been  glad  to  have  found  the  rule  established  in  the  court  the 

other  way   at  the  same  time  allowance  must  be  made  for  the  cases  put  by 

Mr.  Fonblanane,  of  jomt  tenants  and  tenants  in  common,  cases  of  neces- 

arr  exeeDtion ;  ill  cannot  have  the  deeds.    Therefore,  if  the  rule  could  be 

mmtdtatbe  extent  to  which  Mr.  Justice  Buller  carried  it,  those  cases 

ntbe  exceiyted  in  which,  from  the  nature  of  the  title,  the  deeds  may  be 

wSrootof  the   possession.    With  that  exception,  such  a  rule  would 

•3  ••rest  deal  of  fraud  in  mortgage  Utlcs,  upon  which  this  observation 

wS,  tStno  man  can  tell  when  he  is  perfectly  secure.    But  there  m  n^^ 

tukende/' 
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OnM$4mwiart» 
gagee  to  oc- 
eoiuitfor  Uav" 
img  deeds  wUk 
fiof^gogotf  and 
to  discharge 
himself  from 
froMd, 

[70] 

Deeds  not  taken 
from  second 
mortgagee  m 
favour  of  prior 
ane^  aUkough 
retaimed  by 
mortgagor  Ik* 


[71] 


J%atehed  House 
Tatem  Case, 
Xf  first  mortga- 
ffee,  indeUteT' 
tng  deeds  to 
mortgagor  f  is 
priv^  to  his  in* 
ietUton  of  bor* 
rawing  more 
mMiey^  then  he 
shall  be  postpo' 
ned  to  second 
mortgage;  sed 
seciis  ^  he 
ffuds  the  deeds 
innocently,  as 
here,  to  better 
his  security. 

[72] 


But,  although  the  cases  hitherto  decided  in  equity,  appear 
to  me  not  to  warrant  the  position  in  the  extent  put  by  Mr.  Jus- 
tice BuUer,  in  the  last-mentioned  case,  yet  several  of  them  go 
far  enough  to  shew,  that  courts  of  equity  have  thrown  the  onus 
on  the  neglectful  person,  and  obliged  him  to  account  for  his 
not  having  the  possession  of  the  deeds,  and  to  discharge  him- 
self from  the  imputation  of  fraud  from  that  circumstance.  In 
the  case  of  Head  v.  Egerton{p),  S.  made  a  mortgage  of  lands 
to  H.,  who,  placing  a  great  confidence  in  him,  lent  the  money, 
taking  his  word  that  he  would  deliver  him  the  title-deeds,  the 
mortgage  being  executed  in  London,  and  he  preteoduig  the 
title-deeds  were  in  the  country.  Afterwards  S.  borrowed  £000/* 
of  £•  on  a  mortgage  of  the  same  lands,  at  the  same  time  pro- 
ducing and  delivering  to  him  all  his  title-deeds,  which  were  pe- 
rused, and  approved  by  his  counsel.  Then  H.  exhibited  a  bill 
to  foreclose  £.  and  to  compel  him  to  discover  the  title-deeds 
relating  to  the  premises,  and  to  have  them  delivered  up  to  him, 
insisting  upon  them,  as  owner  of  the  land.  £.  pleaded  the 
mortgage  made  to  him,  and  that  he  had  no  notice  of  the  pnor 
mortgage  to  H.  and  insisted,  that  the  court  ought  not  to  aid  H, 
and  take  the  title-deeds  from  him,  without  ordering  him  to  be 
paid  his  mortgage-money ;  and  so  it  was  decreed  by  the  Chan- 
cellor. Now,  although  in  this  case,  H.  had  been,  in  some 
measure,  accessary  in  drawing  in  £.  to  lend  his  money,  by  per- 
mitting S.  the  mortgagor,  to  keep  the  title-deeds  in  his  posses- 
sion, the  delivery  of  which  H.  ought  to  have  insisted  upon 
when  he  took  the  mor^ge,  yet  it  clearly  appeared,  that  the 
deeds  were  not  retained  fraudulently;  for  there  was  a  cause 
assigned,  namely,  that  they  were  then  in  the  country,  and  the 
mortgagor  stipulated  that  they  should  be  delivered. 

Again,  in  the  case  of  Peter  v.  Russell(q),  where  A.  being 
assignee  of  the  mortgage  of  a  leasehold  estate  belonging  to  G. 
and  having  the  lease  in  his  custody,  G.  afterwards  proposed  to 
borrow  a  further  sum  of  B.  on  a  mortgage  of  part  of  the  same 
estate;  and  the  attorney  for  B.  desiring  to  see  the  original  lease, 
6.  told  him,  that  he  had  it  not  by  him,  but  that  his  lawyer  kep( 
all  his  writings  for  him,  as  not  thinking  it  safe  to  keep  them  in 
his  own  house,  where  all  sorts  of  company  resorted.  Then  G. 
applied  to  A.  telling  liim,  that  he  was  about  agreeing  wiili  a 
person  for  re-building  part  of  tlie  premises,  at  so  much  a  foot 
square,  which  would  better  hb  security,  and  desired  him  to  let 

(p)  3  P.  Wms.  J80.    [Acqniesced         {q)  1  Eq.  Ca.  Abr.  S21.  Gilb,  Eq. 
in  by  Lord  Eldon  in  Kvnsingion  Ex      Rep.  m.    2  Vera.  726.  S.  C. 
parte,  t  Ves.  6t  B.  83.— £(<.] 
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Um  have  the  oripnal  lease,  that  he  might  see  the  dimensions 

<]f  the  house : — A.  would  not  trust  6.  with  the  lease  in  his  own 

power,  but  went  home  with  him;  and,  ttftei  he  had  been  there 

some  time,  G.  sent  for  B«  and  his  attorney,  telling  Aem,  he 

had  now  Che  original  lease,   which  thqr  might  see ;  and  upon 

didr  coming  to  his  house,  6.  went  into  the  room  where  A.  was, 

and  denied  him  to  let  him  have  the  lease  to  shew  the~  person  he 

had  mentioned,  for  that  he  was  now  in  the  house.    Aecordinglj, 

A»  let  hun  have  the  lease,  which  he  carried  to  B.  who,  being 

satisfied  dierewith,  lent  him  the  money,  and  took  a  mortgage 

of  part  of  the  premises,  innsting  at  die  same  time  to  have  the 

principal  lease  delivered  to  him.    But  6.  urging,  that  it  con- 

caned  much  more  than  what  B.  had  in  mortgage,  said,  he 

could  not  part  widi  it.    3.  permitted  him  to  keep  it,  and  he, 

tbereopon,  in  an  bou^*s  time^  delivered  it  again  to  A.  without 

acquainting  him  with  what  he  had  done;  and  A.  swore  ex«* 

pressly,  in  his  answer,  that  he  had  no  notice  of  this  transaetion, 

or  of  B.'s  mortgage.    Afterwards  B.  lent  G.  a  farther  sum  of 

money,  and  he  prevailed  on  A.  to  let  him  have;  the  lease  a  se-        [  73  ] 

cond  time ;  but  A.  did  not  know  the  occasion  for  it.    HThen  6. 

£ded,  and  A.  brought  his  ejectment  and  recovered;   after 

which,  a  bill  ms  filed  by  B.  to  have  A/s  mortgage  postponed, 

upon  the  ground,  that  it  was  a  manifest  fraud  in  G.,  and  that 

A.  was  privy  to  it.    But  this  was  denied,  because  there  was  no 

manner  of  proof  that  A,  knew  any  thing  of  B.'s  lending  this 

money,  and   if  there  had,  yet  B.  appeared  guilty  of  so  much  ^ 

a  grosser  neglect,  that  he  ought  not  to  prevail;  for  A.  in- 

trasted  G.  with  his  original  lease  but  for  a  very  little  while ; 

bat  B.  took  his  word,-  that  he  could  not  part  with  it,  and  left 

it  whoUy  in  his  power  to  go  ii|  defrauding  whom  else  be  chose: 

besides,  it  appeared,  that  A.  toas  imposed  upon  by  G. ;  for  he 

parted  with  the  lease  only  to  better  his  own  security,  and  had 

the  most  specious  pretence  that  couM  be  for  it ;  and,  therefore, 

it  could  not,  without  manifest  proof,  be  oljected  to  him,  that 

he  let  G.  have  hb  lease  to  shew  B*,  or  with  a  design  to  draw 

ia  B.  to  lend  his  money; 

But  although  a  court  of  equity  has  not  authority,  on  the  Eqmiy  cannot 
ground  of  its  own  peculiar  jurisdiction,  to  postpone  a  mort-  ^^J^HH^J^^ 
pgte  on  the  nsere  feet  of  the  mor^agee's  accepting  the  mort-  ii^fh/<frhi» 
gage,  without  calling  for  the  title-deeds,  or  being  satisfied  with  ^di&i»^  but 
a  reasonable  excuse  for  their  non-productien,  where  all  other  ^^rfoiwS^' 
cifcnmstances  stand  indifferent,  and  the  legal  estate  is  vested  in  hewk»in  iA« 
such  mortgagee  by  fofce  of  the  instrument  of  conveyance;  be-        f^T^ 


\ 
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cause,  in  such  casCi  there  wants  equitable  facts,  on  which  such 
court  noiay  found  a  jurisdiction,  without  the  existence  of  which 
.  circumstances^  the  legal  maxim  that  ttquUas  sequitur  legem 
predominates,  yet  wherever  the  claimants  stand  upon  equitable 
foundations  only,  there  the  bare  circumstances  of  the  one 
claimant  having  n^Iected  to  take  in  the  title*deeds^  and  of  the 
other  having  used  that  precaution,  and  possessing  them,  are 
suflkient  to  give  him  a  superior  equity,  by  reason  of  his  spe«- 
cific  lien,  all  other  things  being  equal :  which  shews,  that,  in 
the  former  case,  courts  of  equity  have  withheld  their  arm,  not 
I  because  the  principles  upon  which  they  act,  having  jurisdiction, 

would  not  go  all  the  length  r^uired,  but  beeause  they  were 
deficient  in  point  of  jurisdiction ;  the  abstract  fact  of  the  mort- 
gi^ee  not  taking  the  title-deeds,  not  furnishing  ground  to  im- 
pute to  him  fraud,  deceit,  or  such  gross  negligence,  as  fur- 
nishes an  inference  of  fraud,  io  the  absence  of  which  such 
courts  are  incapable  of  acting. 
[  75  ]  The  case  of  Stanhope  v.  The  Earl  of  Vtmeji  (r),  before  Lord 

£S?w^air     Nor&ington,  in  Chancery,  July  37th,  1761,  appears  to  roe  to 
term  urith  de-      Warrant  the  above  observations.    The  case  there  was,  that  S. 
trust  ^fitvoitr  ^^^E  Seised  in  fee  of  certain  estates,  subject  to  an  outstanding 
^  ucand  tnort*  term  of  years  in  R.  and  £«  by  indenture  of  lease  and  release, 
notice  of  firti,    dated  the  4th  and  5th  days  of  June,  173d,  conveyed  them  to  D. 
i^^^oT IrT*'  *°^  ^^^  heirs,  for  securing  the  payment  of  1000/.  and  interest, 
eq^ywiUnoi    and  covenanted  to  produce  the  deeds,  respecting  the  term  for 
depnvehim,       years.    Afterwards  R.  and  E.  assigned  the  term  to  other  trus- 
tees, in  trust  for  S.,  his  heirs  and  assigns;  and  then  S.  by  in- 
denture, dated  the  19th  of  December,  1732,  conveyed  the  same 
estates  to  N.  by  way  of  mortgage,  for  securing  to  her  3000/. 
and  interest^  with  a  declaration  that  the  trustees  of  the  term 
should  stand  possessed  of  the  term  in  trust  for  her,  and  the 
djceds  respecting  it  were  delivered  to  her,  and  neither  she  nor 
t|)e  trustees  bad  notice  of  the  mortgage  to  D.    Afterwards  D. 
brought  an  ^ectment;  V.,  who  claimed  under  N.,  defended  it, 
and  set  pp  the  term  with  a  declaration  of  the  trust  of  it  in  fa- 
vour of  N. ;  upon  this,  D.   brought  her  bill  in  equity.     The 
[76]        question  was,  whif:h  should  be  preferred?     D.,  who  had  the 
first  declaration  of  the  trust  of  the  term,  or  V.,  who  had  the 
subsequent  declaration  of  the  trust,  but  had  the  custody  of  the 
deed.     Lord  Nortbingtop  held,  that  a  declaration  of  trust  in 
fs^vour  of  an  incymbrancer  was  tantamount  to  an  actual  assign* 
iiient,  unless  a  subsequent  incumbrancer,  bona  Jide,  and  with- 
er -  '  (r)  Butler's  n.  to  Co.  Litt.  S90  b.  [Et  vide  2  £den*»  Rep.  Si.^Ed.] 
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oat  Dotioe,  procured  an  assignment ;  and  tbat  the  custody  of 
dtt  deeds  respecting  the  term^  with  a  declaration  of  the  trust 
of  it,  in  favour  of  a  second  incumbrancer,  was  equivalent  in 
ecjuity  to  mn  actual  assignment;  and  therefore  gave  him  an  ad- 
ftttage  over  the  first  incumbrancer^  which  equity  would  not 
take  from  him  (p). 

Upon  the  whole,  therefore,  the  question  seems  still  open   Wkeikernffer^ 
upon  the  construction  of  the  sUtute  of  the  27lh  Eliz.  whether,  Srf J^^il*  ** 
under  that  statute,  suffering  the  title-deeds  to  be  retained,  con-  framduUiii 
trary  to  the  import  of  the  deed  of  contract,  where  the  same  ^^^^ 
cannot  be  accounted  for  on  good  grounds,  is  not  fraudulent  as  ^^cided. 
to  porchasers ;  and  the  procedure  of  courts  of  equity  on  cases 
of  tbat  sort  seems  fiivourable  to  this  construction  against  the 
titk  of  the  first  mortgagee  so  circumstanced  (q). 

(P)  Tliis  doctrine  was  in  a  measure  confirmed  by  the  present  Lord  Chan-  Prrferenee  oc 
vAaty  in  MmMdreJl  ▼.  MaundreU^  10  Ves.  S71,  where  his  Lordship  remarked,  quired  btf  pM- 
tlisc a sobseaaent  incnmbrancer,  without  notice,  coold  not  protect  himself  uuiam^d§ed 
kj  1  mtisfiea  term,  against  a  prior  incombrancer,  unless  it  be  in  some  sense  erttdrng  <cr». 
gptin,  ettber  by  taking  an  assignment,  or  making  the  trustee  a  pfurty  to  the 
iastrmnent,  or  taking  possession  of  the  deed  creating  the  term. 

(Q)  In  the  case  of  Barnett  r.  Wntm^  IS  Ves.  ISO,  where  one  objection    SufferiMgde- 
w,  that  the  first  mortgagee  permitted  the  mortgagor  to  keep  the  title*   ' ^n^tM  qf  deedM 
deedsy  and  which  he  produced  to  the  defendant  as  cTidence  that  there  were   ^^  nUrinncMf 
wt  soy  incombrances,  it  was  held,  that  unless  a  case  of  fraud  could  be   ^  primi  facie 
Bsde  out,  this  would  not  alone  be  sufficient  to  postpone  the  first  mortgagee,  fnnndtdeni. 
Hence  it  ahoald  seem,  that  the  suggestion  in  the  text  cannot  be  adopted;    General  ex- 
for  if  A.  makes  a  mortgage  to  B.  and  upon  some  reasonable  pretext  the  prentoa  ^rulem 
deeds  are  left  with  the  mortgagor,  who  afterwards  sells  the  estate  to  a 
tbird  person,  without  giving  that  person  notice  of  the  incumbrance,  and 
Hitmipon  conveys  the  estate,  and  delivers  the  deeds  to  him,  it  cannot  be 
totertaioed  that  this  would,  under  the  statute  S7th  Elisabeth,  avoid  the 
•ecarity  of  the  mortgagee,  who  lent  his  money  innocently,  and  was  no  party 
to  the  frand. 

Cases  of  this  nature  necessarily  depend  on  particahir  circumstances,  but 
tte  xeaesral  principle  resulting  from  a  collection  of  the  cases  on  this  sub* 
}f€t  is,  that  ui  order  to  ppstpone  a  prior  mortgage^ ,  it  is  necessary  that  he 
ahoald  be  unplicated  with  fiiind,'actual  notice,  or  negligence  so  gross,  that 
it  amooota  to  rrand,  and  that  the  mere  possession  of  the  title-deeds  b^  a  se- 
CDpd  nortgagee,  without  notice,  will  not  suffice  to  entitle  him  to  a  priority. 
Vide  1  FonbL  Treat  Eq.  164,  note  (n)'.  5th  edit  But  it  should  be  particu- 
hriy  remembered,  that  it  appeaia  also  to  be  a  role,  that  fraud,  or  gross  ne- 
|li^Dce,  will  in  all  cases  be  presumed  against  the  first  mortgagee,  unless 
be  eaa  shew  that  it  was  impossible  for  him  to  obtain  the  possession  of 
die  tttle-^keds,  or  that  he  had  used  all  due  and  necessary  diligence  for  that 
paipose. 


At 
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OP  WHAT   IS   NECESSARY   TO   CONSTITUTE   A   MORTOAGB 

.    OP   LANDS,  &C.(a) 

1 0  consfitute  a  valid  mortgage,  there  Qiust  be  a  mortgagor, 
who  must  be  a  person  capable  of  granting,  conveying,  or 
assigning  the  land  or  thing  mortgaged,  and  not  disabled  by  any 
legal  or  natural  impediment.  A  mortgagee,  who  must  be  a 
person  capable  of  a  grant,  conveyance,  or  assignment  to  him, 
and  not  disabled  to  receive  the  lands  or  things  grantable  or 
assignable:  And  a  thing  mortgaged,  which  must  be  granted  or 
assigned  in  that  order  and  manner  which  the  law  requires. 

An  assignment  of  rents  and  profits  amounts  to  an  equitable 
lien,  and  would  entitle  the  assignee  to  come  mto  equity,  and 
insist  upon  a  mortgage.  An  assignment  of  deeds  alone  is  suffi* 
cwai  for  that  purpose  (&)• 

(«)  [But  Co.  Lit.  205  a.  n.  1,  s.  8.         (6)  Ex  parte  WOU,   1  Ve».  jim. 
postea,  146.-«JBtf .]  162. 


[79] 


CAP.  IV. 
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WkomaffWft 


PernmhUHd^ 
derff  or  diMR^, 
may  mortgage. 


xlS  to  the  mortgagor,  it  may  be  observed,  that  whoever  is  dis* 
abled  by  the  common  law  to  take  land,  is  also  disabled  to  make 
a  mortgage  of  it ;  and  also  many  persons,  who  have  capacity  to 
take  lands,  have  no  ability  to  mortgage  them ;  as  men  attainted 
of  treason,  felony,  or  in  a  pramumre,  aliens  bom,  idiots^ 
madmen,  men  blind,  deaf,  and  dumb,  from  their  nativity  (a). 


(A)  Persons  who  are  blind,  or  deaf,  or  dnmb,  or  who  at  the  same  ttme 
labour  under  two  only  of  these  hofirmities,  may  mortgage  their  estates  if  it 
appears  that  they  are  capable  of  oomprehendinc  the  nature  of  the  transac- 
tion. It  was  formerly  proverbial,  that  a  person  born  deaf  must  of  necessity 
be  dnmb,  because,  being  deaf,  no  idea  of  sound  or  language  could  be  in* 
stilled  into  him.  The  wonderful  discovery  made  hy  the  Deaf  and  Dnmb 
Asylum,  has,  however,  now  Ungh^the  deaf  to  speak,  and  even  to  converse 
with  considerable  flueney.  The  three  cases  on  this  subject  are,  EUiotVe  tOHy 
Cart  53.    Grijfin  v.  Ferrers^  Bam.  19.    Key$  v.  BuU^  lb.  93. 
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« 

kmes  covert  (b),  iofanta,  meD  under  duressy  &c.  for  con-^ 
feyances  made  by  persons  under  these  disabilities^  may  be 
aroided. 

But  erery  person  who  has  an  estate  in  fee-simple  in  lands,  Tenani  in  fee 
tenements,  or  hereditaments,  whether  the  same  be  legal  or  equit- 
able,  not  affected  with  any  of  the  incapacities  above  alluded 
to,  may  be  a  mortgagor,  and  may  pledge  such  estate,  to  the  ut«i      [  80  ] 
most  eslent  of  that  interest. 

And  lome  persons  also,  who  have  but  a  qualified  interest  in  ^  *"fy  t^l* 

,     ,  1        J-  %^  tn  tau,  for  l{fej 

lands,  tenements,  or  hereditamentSi    may  be  mortgagors— «s  andforyeqr^^ 
teoa&ts  in  tail,  for  life,  for  long  terms,  or  the  like(c). 


(B)  Married  womeo  having  a  separate  estate,  mayy  it  seems,  exercise   So  may  woma^ 
eveiyact  of  ownership  over  snch  estate,  and  consequently  they  may  mort-  hanmg  uparaie 
me,  and  tkat  without  the  concurrence  of  the  tmstees,  unless  tlieir  consent  etfole*. 
berndered  necessary  by  the  instrument  giving  the  f&me  covert  such  sepa- 
rate property.    See  i  Ves.  jun.  189.  Essex  v.  AtMns,  14  Ves.  542.  and  cases 
Ukk  cited. 

(C)  As  to  tenants  for  life,  they  have  estates  of  freehold.  A  conveyance  Mortgages  by 
therefore  calculated  to  |mss  that  description  of  interest,  should  be  resorted  temmis/or  lifih 
Id  as  the  mode  of  security.  The  mortgagee  will  take  an  estate  pur  anUer 
vie  by  the  mortgage,  which  may  be  limited  either  to  his  real  or  personal 
reproeotatives  at  pleasure ;  but  as  the  estate  will,  in  whatever  mode  it  be 
United,  belong  in  equity  to  his  personal  representatives  (who  in  all  cases 
are  entitled  to  the  mortgage  money  when  paid,  antea,  p.  10.)>  it  will  be  pro* 
per  to  limit  it  to  bis  executors,  and  not  to  his  heirs.  If  the  tenant  for  life 
bave  a  power  of  leasing  annexed  to  his  estate,  the  mortgage  may  be 
Dade  by  demise,  for  a  term  of  ninety-nine  years,  if  the  tenant  for  life  shall 
H)  long  live,  with  a  covenant  tliat  all  estates  limited  by  means  of  the 
power  daring  the  continuance  of  the  mortgage,  shall  be  for  the  benefit 
or  under  the  direction  of  the  mortgagee.  By  this  means,  the  whole  be- 
aefidal  ioterest  wiU  be  divested  out  of  the  tenant  for  life,  yet  a  probable 
rerersioD  will  revert  to  him  for  the  purpose  of  supporting  the  power 
viiich  would  otherwise  have  been  extinguished  by  an  alienation  of  the 
vbole  life  interest.  In  other  cases,  the  mortgage  may  be  made  eitlier  by 
feoffineat  witb  livery  of  seisin,  bargain  and  sale  enrolled,  or  as  is  now 
■mt  Qsnally  the  case,  by  lease  and  release,  forms  of  which  will  be  added 
in  tbe  Appendix,  No.  X. 

£vcry  apecies  of  life  interest,  however,  is  not  mortgageable.    Thus  the    What  life  iiUe' 
blf-pay  of  oflicera  in  tbe  army  or  navy,  is  held  not  to  be  assignable.    See   rests  may  nsi 
Stne  T.  LUterdaUj  3  Anstr.  553.     FUarty  v.  Odium,  3  T.  R.  68 1 .    UtterdaU   be  mortgaged. 
^'Tke  Duke  of  Montrose,  4  Ibid.  248.    And  the  salaries  of  the  judges  and 
naoy  other  civil  officers,  which  being  granted  for  the  support  and  dignity  of 
t^  itate  or  the  administration  of  justice,  are  therefore  holden  to  be  inap- 
plicable to  any  other  purpose*    See  FUaiy  v.  Odium,  ubi  supra.    And  so  of 
^  bcQcficet  of  the  clergy  with  cure,  which  are  beu^/kia  propter  ofkium^ 
^  necessary  for  their  decent  snpport  and  respectability  in  the  administra* 
tirni  of  their  holy  office.    See  13  Bliz.  c.  20.    43  Geo.  3.  c.  84.  s.  10.  and 
Haxt  V.  Smgleton,  Cro.  £Iis.  A64.    Carter  v.'  Claycoles,  1  Leon.  306.     Moum 
T.  LedUy  8  T.  R.  411.    Middleton  v.  Crqfi,  2  Str.  1056.    Bnt  per  Boiler,  J. 
**  pay  io  arrcar  may,  like  any  other  existing  debt,  be  assigned,  but  not  fa- 
tare  acrming  payments."    8  T.  R.  41 1 .     Et  vide  2  Vern.  595. 

As  to  tenants  in  tail,  the  next  note  will  shew  the  necessity  of  obtaining   As  to  mort" 
from  them  a  fine  or  recovery,  as  part  of  the  mortgage  security ;  for  al-  gages  by  te- 
tlMOfh  a  recovery  afterwards  suffered  by  the  tenant  in  tail  will  operate  to   naxUs  in  tail. 
<^nn  all  prior  incumbrances,  yet  if  tbe  tenant  in  tail  shonla  happen 
^  die,  without  barring  the  entail,  the  mortgage  will  fall  to  the  ground^ 
i>*e  only  so  far  as  the  mortgage  money  can  be  recovered  by  means  of  a 
enteral  security,  as  a  bond  or  otherwise ;  for  the  covenant  for  further  as- 
^raaee  in  the  mortgage   deed  will  not  be   enforced   in   equity  against 
^  ittoe  in  tail.    For  the  form  of  a  mortgage  by  a  tenant  in  tail,  see  Ap- 
l«rfix,No.XI.  * 
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By  inuieeB 
hmingexpres* 


And  if  tenant  in  tail  mor^ge  lands^  the  court  of  Cbancery 
will  ultimately  compel  him  to  suffer  a  recovery,  that  being  ne- 
cessarily incidental  to  his  making  a  good  title.  But  where  the 
mor^;agee  brought  bis  bill  against  the  mortgagor  (a)  to  compel 
him,  as  tenant  in  tail,  to  make  a  good  title  by  suffering  a  reco- 
veiy,  it  was  said  that  the  court  of  Chancery  would  not  point 
out  what  title  the  mortgagor  should  make,  but  would  decree 
him  to  make  such  title  to  the  mortgagee,  as  he  was  capable  of 
doing;  and  accordingly,  that  court  directed  a  good  title  to  be 
made  by  the  defendant  to  the  plaintiff. 

And,  in  some  instances,  persons  who  have  no  beneficial  in- 
terest in  lands  mortgaged,  may  become  mor^agors,  by  virtue 
of  a  power  or  the  like.  And  of  persons  who  may  be  mort- 
gagors, although  they  have  no  beneficial  interest  in  the  land^  &c. 
mortgaged,  some  are  invested  with  that  capacity,  by  express 
authority  from  those  through  whom  they  derive  such  power ; 
others  receive  that  capacity,  as  involved  in  other  capacities  of  a 
more  enlarged  and  efficient  nature;  and  others,  again,  are 
clothed  with  that  capacity  by  inference  of  law  or  equity,  re- 
sulting from  the  evident  intention,  that  such  capacity  should  be 
annexed  to  the  character  of  the  person  invested  with  such  power, 
the  object  for  which  such  interest  was  conferred,  not  being  at- 
tainable without  that  power  being  implied. 

Trustees,  empowered  expressly  by  virtue  of  settlements, 
deeds  of  trust  for  discharging  of  debts,  and  the  like,  to  raise 
money  by  mortgage,  fall  under  the  first  class  of  mortgagors  last 
mentioned  (e). 

(tf)  Sutton  V.  Stone^  t  Atk.  101. 


luue  in  tnl  mot  (^)  ^^^  ^^  court  of  Clianccry  wiU  not  compel  the  isane  in  tail  to  snffer  a 
eomptUMeto  r^overy,  if  throngh  negligCDce,  sadden  death,  contempt  of  court,  or 
mffer  reeoverw,    otherwise  (Gilb.  Rep.  164.   S  Vem.  306.    1  P.  Wms.  720.),  the  ancestor 

should  fail  to  have  done  it  in  his  life-time,  even  thougU  there  were  a  cove- 
nant for  further  assurance,  because  the  issue  in  tail  are  not  bound,  either  at 
law  or  in  equity,  to  complete  anv  contract  or  agreement  made  by  their  an- 
cestors  respecting  the  estate  tail.    The  issue  in  tail  claim  per  formnm  doni, 
from  the  person  by  whom  the  estate  tail  was  originally  granted,  and  not  from 
their  ancestor.    (3  Co.  41  b.    1  P.  Wms.  721.    2  Ves.  634.)   And  therefore, 
where  a  tenant  in  tail  made  a  mortgage  without  levyinp^  a  fine,  with  a  cove- 
nant for  further  assurance,  and  died,  Lord  Keeper  Bndgman  refused  to  en- 
force the  covenant  against  the  issue,  though  his  Lordship  admitted  that  the 
father  might  have  been  compelled  to  have  levied  a  fine,  or  sufi*ered  a  reco- 
very in  his  life-time.    If,  however,  4he  issue  in  taU  do  any  act  towards  car* 
rying  the  contract  or  agreement  of  their  ancestor  into  execution,  it  will  then 
become  binding  on  them,  and  they  vriU  be  compelled  in  equity  to  perform 
the  covenant  for  further  assurance  in  specie.    Robs  v.  Boss,  i  Ch.  Ca.  171. 
See  further,  pages  220.  252.  282,  postea. 

(E)  Mortgages  by  trustees,  who  have  power  to  raise  money  by  sale  or 
mortgage,  must  of  necessity  be  deficient  in  what  is  generally  considercu  an 
essential  article  iji  every  mortgage  transaction,  namely,  the  covenants^  for 


Mortgages  Inf 
trustees^ 
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Under  the  second  class  of  mortgagors,  last  alluded  to,  those  Power  of  nOe 

parsons  are  iucludedi  who  are  invested  with  powers  of  sale,  for  ^^  wwrt^^ 
die  purpose  of  raising  money  for  payment  of  portions,  debts, 
&c.    For  a  power  to  sell  for  such  purposes^  implies  a  power        [  B2  ] 
to  mortgage  (&),  which  is  a  conditional  sale  (f). 

The  diird  class  above-mentioned,  comprehends  trustees  upon  The  word" pro- 

trust  to  raise  money  out  of  the  rents  and  profits  of  lands  for  pj^J^^Ji^ 

meritorious  purposes,  or  within  a  limited  time.     Such  persons,  g^t^* 

(b)  3  P.  Wms.  9. 

dwT  cniMt  be  expected  to  enter  into  any  stipulationt  or  ^eements  con- 
eeraisg  tlie  payment  of  the  mortgage  money,  the  validity  of  the  title,  Set* 
But  there  does  not  appear  to  be  any  well-founded  obicction  to  the  morUa^gt 
do  that  account.    A  purchaser  cannot  resist  specinc  performance  of  his 
coDtraet  merely  for  the  want  of  covenants  for  (he  title,    llie  covenants  en^ 
tettd  into  bv  the  prior  owners  run  with  the  land,  and  may  be  taken  advan- 
tage of  by  all  snbseanent  possessors,  tliough  as  it  should  seem  they  have  but! 
part  only  of  the  lanos  over  which  the  covenants  originally  extended.    TVey* 
ata  V.  Prickardf  9  Bam.  &  Aid.  111.    Hence  it  behoves  the  intended  mort- 
^gee  to  look  well  into  the  title  of  the  trustees,  and  their  settlor  or  devisor, 
prior  to  the  advance  of  his  money.    But  the  title  being  good,  it  is  presumed 
ie  may  be  compelled  to  accept  it  without  any  mortgage  covenants,  merely 
with  covenants  by  tlie  trustees,  that  they  have  not  incombered,  and  that 
they  will  do  any  further  act  for  the  more  satisfactory  assurance  of  the  pre- 
Biisct  to  the  mortgagee  to  the  extent  of  their  power.    The  use  of  the  cove-    Uae  of  tbvemad 
■aat  for  payment  of  the  mone^,  b  to  g[ive  the  mortgagee  an  action  of  cove->  forpapneni^ 
B«t  on  non-payment  of  principal  and  interest,  without  his  being  obliged  to   nuney, 
anort  to  tiie  drcnitons  methods  which  are  open  to  bitn  by  breach  of  tlie  con- 
dition.   It  is  a  collateral  advantage,  and  no  part  of  the  mortgage,  and 
Iherefofe  it  should  seem  the  want  of  a  person  to  enter  into  such  a  covenant, 
win  form  no  impediment  to  the  completion  of  the  contract  on  the  part  of 
the  trastee*,  the  mortgagors,  in  the  consideration  of  a  court  of  equity.    But 
if  the  person  next  entitled  to  tiie  remainder  or  reversion  expectant  on  the 
teriB  or  estate  of  the  trustees,  can  be  prevailed  upon  to  join  in  the  mortgage^ 
it  will  be  a  desirable  object,  as  every  difficulty,  especially  with  a  view  to 
aay  fstare  transfer  of  the  mortgage,  witl  then  be  obviated.    In  the  form  itf 
the  Appendix,  No.  XII.  which  was  an  assignment  of  a  term  of  five  hundred 
yean,  created  by  the  will  of  R.  D.  for  raising  and  securing  a  sura  of  money 
10  answer  the  purposes  of  his  will,  namely,-  to  pay  debts  and  legacies,  tlie 
ttoaat  for  life  joined  the  trustees,  and  covenanted  for  the  payment  of  the 
iMNKy,  and  entered  into  the  usual  mortgage  covenants.    £t  vide  postea, 
136.  ^ 

It  may  in  this  place  be  worth  observing,  that  with  regard  to  the  accurate   Vfower  to  tm 
preparation  of  powers  of  sale  and  mortgage,  if  the  parties  intend  that  a:   ond  mnigoge, 
sile  may  be  made  after  a  mortgage,  in  order  to  pay  it  off,  the  intention    <fiU  mUhorize 
fhoold  be  clearly  euresscd,  as  it  is  doubtful  whether,  if  a  mortgage  be  first   'ole^er  aisfi- 
■ade,  the  power  vriU  not  be  wholly  exhausted ,  to  that  a  sale  cannot  uterwards'  gog€* 
be  sonde  to  exonerate  the  estate ;  and  k  is  clear,  that  in  a  ease  of  this     - 
kind  the  mortgagee  cannot  require  a  sale,  even  if  toe  power  authorize  a  sale, 
for  be  is  not  an  object  of  the  power,  further  than  as  that  power  enabled  the 
ioaee  to  make  Iwn  a  good  mortgage.    When  he  has  that^  he  is  in  the  ordi-* 
miy  situation  of  a  mortgagee.    He  has  all  tlie  remedies,  but  only  the  re- 
■edies  of  a  mortgagee,  and  therefore,  in  order  to  confer  on  the  trustees  a 
yomtr  to  sell  and  pay  off  the  mortgage  which  they  have  made  when  it  ap- 
pon  to  them  expedient,  it  seems  necessary  to  introduce  an  express  clause 
for  thstpnrpose  in  the  original  power,  as  the  readiest  means  of  obvmting 
tke  difficolty.      See  PaOc  v.  Ciialoa,  it  Ves.  48.      Onurod  v.  Hardsum, 

5Ves.7tS. 

(F)  Consequently,  where  it  was  held  that  a  power  to  raise  a  sum  gene- 
nily,  implied  a  power  to  seU  the  estate  (fForeAom  v.  JBronm,  2  Vem.  153.), 
the  tnistees  having  that  power,  may  either  sell  or  mortgage^  as  they  may 
tUak  expedient. 
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when  so  entrusted  (c)|  unless  there  be  ^ords  to  restrain  the 
meaning  of  the  terms  rents  and  prafUa,  and  confine  tfaem  to 
the  receipts  of  rents  and  profits  as  they  accrue  {d\  (as  if  the 
trust  be  espresslj  to  pay  debts  and  legacies  or  portions,  out 
of  the  annual  rents  and  profits),  are,  on  an  equitable  construc- 
tion of  the  settlements  by  which  they  are  constituted  trustees^ 
considered  by  the  liberal  construction  of  these  words,  (the  land, 
and  the  profits  of  the  land,  being  the  same  thing  at  law)  (e),  as 
invested  thereby  with  a  power  of  raising  it  by  anticipation, 
as  by  selling,  and  consequently  mortgaging ;  these  being  the 
only  means  by  which  the  trusts,  they  were  constituted  to  per- 

[  89  ]  form,  can  be  effectively  fulfilled.  This,  therefore^  is  a  con- 
struction made  in  order  to  effectuate,  substantially,  the  end  and 
intention  of  the  parties,  which  intention  ought  always  to  guide 
us  in  expounding  instruments  constituting  trusts.  As  in  the 
case  of  a  devise  of  lands  to  trustees  on  trust,  out  of  the  rents 
and  profits  to  pay  debts  and  legacies,  which,  in  the  case  of  a 
will,  authorises  the  trustees  to  sell(/),  and  consequently  to 
mortgage  the  land  itself ;  or  in  the  case  of  a  trust  created  to  pay 
portions  out  of  rents  and  profits  of  an  estate  at  prefixed  days, 
and  within  a  period,  during*  which  the  same  cannot  be  raised 
out  of  the  annual  profits  (g),  which  also  implies  a  power  of 
sale  or  mortgage  within  the  intention  of  the  trust.  A  trustee, 
therefore,  in* either  of  these  predicaments,  may  be  a  mortgagor; 
Muming  tf  the  for  though  the  strict  and  natural  meaning  of  the  word  prqfitSf 
''^'*  as  opposed  to  land,  is  annual  prqfiis,  yet,  in  a  more  enlarged 
sense,  and  in  order  tp  prevent  an  inconvenience,  it  is  now  taken 
in  such  cases  to  include  every  mode  by  which  land  may  be 
made  to  yield  profits,  out  of  which  money  so  charged  upon  it 
may  be  taken,  and,  consequently,  to  include  sale  or  mortgage. 

[  84  ]        And  this  construction  has  prevailed  ever  since  the  time  when 
Lord  Somers  presided  in  Chancery  (g). 

(c)  MiUi  V.  BanJa,  3  P.  Wms.  1.  (/)  Ufigon  v.  Foley ^  9  Cb.  Ca. 
1  Cb.  Ca.  176.    Pre.  Cb.  395. 396.  205.    1  Vera.  104. 

(d)  An  heir,  as  well  at  the  chU.  (g)  Baekkouge  ▼•  Middleton,  1  Ch. 
dren  portioned,  may  iniist  upon  a  Ca.  175. — [Afterwards  reyived  by 
sale.  SVem.  421.  Vide  OiiMtfeii  v.  Lord  Cornbury,  and  dismissed  on 
Oleeden,  1  Atk.  550.  another  pomt.    1  Cb.  Ca.  206.    See 

(e)  Co.Iitt  46.  also  C«rey  yf.Appkton^  1  Cb.  Rep« 

340.^£d.] 

(O)  A  period  of  about  230  years  since.    The  case  in  which  his  Lordship 

alluded  to  this  doctrine,  was  that  of  Shehtan  v.  Dormer^  1  Vem.  310.  where 

it  was  held,  that  there  being  a  trust  for  rabing  portions  out  of  the  rents 

and  profits,  tiie  lands  misfat  be  sold. 

Vnghi  rf  enp        ^^  ^  B^^  observable,  uut  it  appears  to  hare  been  beld^  that  a  power  Xo 

try  &H  mnhpan'    enter  into  possession  of  an  estate  in  casa  of  non-payment  of  the  portion,  le* 

meal  eotifers       S^^yj  ^c.  which  has  been  charged  thereon,  and  to  retain  inch  possession  tiU 
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Here  two  points  obviously  offer  themselves  for  our  conside- 
ration. 

First,  in  what  cases  moncj^  charged  on  lands  for  such  pur- 
poses as  those  to  which  we  have  above  aUuded,  maj  be  raised 
bj  mortgage. 

Secondly^  at  what  time  such  money  may  1>e  raised. 

First,  no  express  mention  need  be  made  of  a  specific  time  tf  yearly  ptojUi 
to  bring  a  case  within  this  rule  of  ^construction,  as  it  is  sufficient  s^anunthmtime 
if  enough  be  said  to  furnish  the  court  with  a  reasonable  ground  tipp^^^^f^^ 
to  suggest  the  period  which  must  have  been  intended.    Thus>  made,  and  time 
in  the  esse  of  Trqford  v.  Ashton{h),  the  trust  of  a  term  of  ^^^^^P^- 
99yeun,  limited  after  an  estate  for  life  to  husband  and  wife  in 
a  settlement,  was  declared  to  be,  that,  if  A.  the  tenant  for  lifey 
sbould  die  without  issue  male,  and  should  leave  one  or  more       [  B5  3 
daughters,'  then  the  trustees  should,  out  of  the  rents  andpro^ 

(&}  1  P.  Willis.  415.    £d  Tide  Sir      Gibaan   v.    Man^fori,   l    Yes.   485. 
J9I1M  Telbat  ^.  Dake  rf  Shrewrimry^      Bainee  v.  Diaam,  1  Yes.  41.  and  we 


GUb.  Rep.  Eq.  89.  Prec  Chan.  394.      1  Yes.  94. 


tedaice  he  paid,  will  be  equivalent  to  a  power  to  raise  the  burden  by  the  poteer  to  rnorl* 

profits  of  the  lands,  taking  the  word  <'  profits"  in  its  most  extended  import^   ^^e* 

if  that  constmction  be  not  inconsistent  with  the  intention  of  the  parties. 

TbiB,  in  the  case  of  Baren  v.  Clarke^  Mich.  5  Anne— A.  being  seised  in  fee 

of  an  estate  at  M.,  and  of  another  in  reversion  at  E.,  devised  the  estate  at 

M.  to  his  wife,  and  after  her  death  to  lAs  eldest  son  and  bis  heirs,  upon  con* 

ditkm  that  he  would  pay  the  plaintiff,  who  waa  a  daughter,  ISOOI.  in  twelve 

Booths  after  the  death  of  one  £.,  which,  if  not  paid  vrithin  the  time,  the 

dn^tter  miglit  enter  into  the  estate  at  £.  tiU  payment.    The  devisor  died 

Boon  after,  and  so  did  E. ;  and,  at  the  expiration  of  twelve  noonths,  a  biU  ' 

vai  broitght  for  a  sale ;  and  the  court  was  of  opinion,  that  the  time  ap- 

pofaited  ror  payment  being  twelve  months  after  the  death  of  £.,  that  time 

Ming  come  the  money  ou^t  to  be  paid,  and  there  being  no  way  of  doing 

that  but  by  m  mortgage  or  sale  of  tiie  reversion,  the  one  or  the  other  must 

be  decreed,  and  a  sale  was  decreed  according  to  the  prayer  of  the  bill. 

So  in  another  case  where  lands  were  limited  to  three  females  for  their  re' 
Hwctive  Uvea  and  Jointures,  with  remainder  to  H.  M.  for  life,  wiUi  remain- 
der to  the  firtt  and  other  aoas  of  the  marriage  in  tail  male,  upon  agreement 
that  if  H.  M.  at  his  death  should  have  only  one  daughter  by  hU  wife,  and 
■0  MO,  then  the  persona  in  remainder,  except  the  jointresses,  should  pay 
unto  such  daughter  the  sum  of  SOOO/.  at  one  entire  payment  at  Midsnnmer 
then  next,  after  she  should  be  sixteen,  with  a  newer,  in  case  of  non-pay- 
neat,  for  the  dangfater  to  distrain  the  lands  tor  the  same  vrith  damages. 
An  only  child  of  the  marriage,  after  the  death  of  her  father,  attained  the 
^  of  sixteen,  and  married,  and  afterwards  she  and  her  husband  brought 
a  bin  for  raiting  the  portion  of  fOOOZ.  by  sale  of  the  premiaes,  it  was  m- 
tifted,  that  she  ought  to  take  her  portion  out  of  the  rents  and  profits;  for. 
Ibattke  lands  saoject  to  the  portion  beyond  the  jointures  were  but  120(« 
pcraanuas,  and  the  more  because  there  waa  not  aqy  express  power  given 
to  tbe  trustees  to  sell  by  the  settlement,  nor  to  the  daughter  to  enter  and 
bold  till  she  waa  aati^d^  bat  only  a  bare  power  to  d&tndn.    Bu^  inas- 
macb  as  tbe  portion  was  to  be  paid  with  damages  at  sixteen,  and  the  plaintiff 
VIS  twenty  years  old  when  she  married,  ana  as   the  portion  was  no  more 
tbia  the  marriage  portioa  of  her  mother,  the  Lord  Chancdior  declared  that 
he  would  presume  it  to  have  been  the  Uitention  of  the  parties  that  the  por- 
tion should  be  raised  by  the  trustees  on  the  day  appointed  for  its  payment, 
tnd  as  the  renudnder-man  refused  to  pay  it,  and  a  sale  was  prayed,  ne  wonla 
dceree  a  lale  accordingly.    Afasfcy  v.  MeyneU,  2  Yerp.  1. 
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Jits,  raise  8000/.  for  the  daughters  of  that  marriage,  as  so^n 
as  conveniently  might  be,  without  limiting  any  eipress  time 
when  the  portions  were  payable.  Husband  and  wife  were  both 
dead,  and  one  question  was,  whether  this  8000/.  should  be 
raised  otherwise  than  out  of  the  yearly  rents  and  profits.  And, 
it  was  held,  that  it  should  be  raised  by  sale  or  mortgage.  And 
the  principal  reason  was,  because  the  words  profits  of  lands, 
especially  when  to  pay  debts  or  portions,  implied  any  profiu 
that  the  land  would  yield  either  by  selling  or  mor^aging.  And 
it  was  said,  that  here  was  a  certain  time  named  for  payment  of 
the  portions,  and  that  implied,  though  not  expressed,  viz.  they 
were  to  be  paid  as  soon  as  conveniently  might  be ;  now,  that 
was  presently,  for  the  daughter  bemg  twenty-one,  at  the  death 
of  tenant  for  life,  and  marriageable,  it  was  then  convenient. 
And  it  was  decreed,  that  the  portions  should  be  raised  by  sale 
or  mortgage;  as  should  be  agreed  by  the  master  and  the  par- 
ties. 
tfrenUemmt^  And,  although  the  authorities  (t)  on  this  head  of  equity  coo- 
^wwnS^imi  ^'^^  ^^^  implication  of  a  power  to  raise  profits  by  anticipation 
mortgage  may  on  mortgages,  to  cases  where  some  particular  time  is  mentioned 
r  86  1  ^^  alluded  to  (as  in  the  last  case)  for  the  payment,  at  which 
period  the  profits,  if  taken  as  they  ordinarily  accrue,  will  not 
effect  the  purposes  of  the  trust;  and  certai^y  courts  have  kid 
great  stress  upon  that  circumstance,  as  authorising  them  to  en-* 
large  the  power  of  the  trustees;  yet  the  principle,  it  seems  to 
me,  may  be  extended  farther,  ^iz.  to  all  cases  where  the  inten- 
tion of  the  parties  and  purpose  to  be  effected  cannot  be  brought 
about  within  a  reasonable  time,  unless  by  such  anticipation. 
Thus,  in  the  case  of  Stanhope  v.  Thacker{k),  where  lands  were 
conveyed  in  settlement  to  trustees  and  their  heirs  to  the  use  of 
A.  for  life,  then  to  B.  for  life,  remainder  to  C*  their  son,  for 
99  years,  remainder  to  his  intended  wife  for  her  jointure,  re- 
mainder to  the  first  and  other  sons  of  the  marriage  in  tail  male 
successively,  remainder  to  the  daughter  and  daughters  of  that 
marriage,  and  the  heirs  of  their  bodies,  till  they  shoidd,  out  of 
the  rents,  issues,  and  profits  of  the  same  premises,  have  raised 
and  received  the  sum  of  3000/.  with  remainder  over  after  the 
[  87  ]  said  sum  raised.  The  court  having  determined,  that  the  limi- 
tation to.  the  daughters  was  but  a  security  till  that  money  was 
raised,  held,  that  the  dOOO/.  being  to  be  raised  out  of  the  rents, 
issues,  and  profits,  if  the  ordinary  or  annual  rents  and  profits 

(I)  1  Atic.  550.    t  P.  Wmi.  669.         (fc)  Prec.  Chan.  435. 
t  Vera.  7f .  669. , 
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of  the  lands  would  not  raise  the  money  in  a  convenient  time 
t9  answer  the  intent  of  the  settlement,  which  was  to  provide 
portions  for  the  daughters,  the  same  might  be  decreed  in  a 
court  of  equity  to  be  raised  by  a  sale  or  mortgage  thereof, 
which  were  the  extraordinary  profits  of  the  same  lands ;  for, 
othenvise,  if  the  daughters  should  be  confined  to  raise  the 
3000/.  out  of  the  annual  rents  and  profits  only,  they  would  be 
eating  out  their  portions,  and  might  never  have  any  sum  ade- 
quate to  the  provision  intended  for  them  (h). 

And  a  tnnt  created  by  will  for  payment  of  debts  (/),  whether   Ttvh  h^tda  to 
they  be  simple  contract,  or  specialty  (for  as  to  the  trust  both  l^v^^'^cm^ 

•-'  /      .  Ill  fen  power  to 

are  oo  a  footmg,  though  there  be  no  term  created  for  that  mortgage  (i). 

pnipose),  gives,  in  a  court  of  Equity,  incidentally  authority  to 

niaie  a  mortgage  or  sale;  because  the  estate,  by  virtue  of  such 

devise,  becomes  a  trust,  and  such  court  having  jurisdiction  to        [  88  ] 

iiqttidate,  after  liquidation  can  give  interest  for  the  debt. 

Then  the  debt,  being  a  gross  sum  with  the  interest,  becomes    Then  the  debt 
sn  iocttmbrance,  and  a  mortgage  may  be  made  to  pay  it  off;   <"*<' *'>^^«<<  ^^^ 

,  V  •/.  •  1  •  tomes  an  wcumr' 

and  m  such  case,  tiie  creditors,  if  not  paid,  can  have  no  relief  trance. 
bat  by  application  to  a  court  of  Equity,  because  they  can  have 
no  action  against  .the  heir,  or  against  him  and  the  devisee;  and 
then  when  all  or  any  of  the  creditors  join  iu,  or  bring  a  bill 
for  fiUisfiiction  of  their  debts,  and  to  have  a  performance  of 
the  trust  by  sale  or  mortgage,  from  the  moment  the  mortgage 
is  made,  that  also  it  is  clear  carries  interest. 

And  as  the  Court  of  Chancery  will,  upon  bills  brought  by   Tmsteea  may 
creditors,  decree  money  to  be  raised  by  mortgage  or  sale,  so  ^I^^f^J'*'^ 

debts  without 
(i)  Etrl  rf  Baih  y.  Bradford^  t  Ves.  587.    Cook  t.  Parsons,  Free.  Chan.  184.    waUwgfor 

decree. 

(H)  So  io  Warburton  v.  fVarhi&ton,  1  Bro.  Par.  Ca.  34.  a  tmst  term  was    Rmis'musi 
created  for  Uie  purpose  of  raising  portions  ont  of  rents  and  profits,  and  it    ^^^  portion  in 
was  decreed  that  the  portions  should  be  raised  by  sale  or  mortgage  of  the    f^asonabU  time, 
trmt  term.    And  in  another  case  where  a  person  had  a  power  "  from  tune  to 
tjne,  and  at  aH  times  to  mortgage,  enga^^e,  or  otherwise  charge  all  and 
ereiy  the  premises,  or  any  part  thereof  with  the  payment  of  all  or  any  of 
his  debtSy  or  otherwise,  as  he  diould  think  fit;"  and  he  exercised  this  power 
by  ehui^g  certain  parts  of  the  estates  with  the  payment  of  portions  to  his 
graDd-chUdren,  to  be  paid  at  tweaty-one,  or  ^larniEige,  with  reasonable  main- 
tcflance  in  the  mean  time.    It  was  held,  that  the  portions  should  be  raised 
by  sale  or  mortgage,  and  not  by  perception  of  rents,  because  it  could  not 
thereby  be  received  in  any  reasonable  tUne,  and  the  party  entitled  might  be 
abridged  of  half  the  ^ne  of  the  portion  by  that  manner  of  raising  it.  KeUif 
V.  Bdim,  1  Bro.  Par.  Ca.  fttSt. 

(I)  And  as  to  the  words  which  create  a  trust  to  pay  debts,  it  was  decreed    H%ii  words 
by  Lord  Nottlngliam  bi  one  case,  that  where  a  person  devised  in  these  words,    ere^e  trust  to 
*'  Biy  debts  and  legacies  being  first  deducted,  1  devise  all  my  estate  real  and    pay  debts. 
pmoaal  to  I.  S.,"  it  amounted  to  a  devise  to  sell  (and  conseqnenUy  to  mort- 
gage, aotea,  81.)  for  the  payment  of  debts.    Ifewman  v.  Johnson,  l  Vem.  45. 
et  vide  3  Merriv.  313. 

E 
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[  89  ] 

Hno  epiUjf  acta 
in  oUowing  iw 
terett  on  such 
debts. 


[90] 


Power  to  ;wr- 
tioH  includff  a 
power  to  raise 
ii  by  mortgage 
at  a  certtun 
time. 


UTien  portions 
May  be  raised^ 
ami  wktn  they 
bear  interest. 


Ihej  will  support  trustees  nha  mortgage  without  such  decree 
first  had,  if  it  be  fairly  done ;  for  the  trustees  need  not  wait 
for  a  decree  of  the  court,  which,  if  it  were  necessary,  would 
oblige  every  person  to  come  there,  but  they  may  do  it  without: 
And  this  is  plain,  if  we  consider  the  nature  of  a  decree  of  that 
court,  for  such  decree  does  not  create  or  give  a  right,  but  only 
enforces  an  execution  of  a  trust  and  power  before  subsisting. 

And,  in  allowing  interest  in  such  cases,  equity  acts  by  analogy 
to  the  proceedings  where  creditors  are  left  to  their  legal  remedy; 
for,  if  a  bond  creditor  bring  an  action  against  the  heir  at  law, 
or  against  him  and  the  devisee  jointly,  and  (since  the  statute  of 
fraudulent  devises)  if  the  heir  in  case  of  descent,  or  heir  and 
devisee  joining  in  case  of  a  devise,  come  in  and  confess  real 
assets  (which  in  justice  they  ought  to  do),  in  that  case  judgment 
goes  against  them  for  the  debt,  to  be  levied  out  of  the  estate; 
but,  because  it  cannot  be  known  how  much  the  value  of  the 
land  desceuded  or  devised  is  per  annum,  there  issues  a  nrit  of 
inquiry  to  the  sheriff,  and  the  judgment  proceeds,  that  the 
sheriff  shall  deliver  the  lands  to  the  plaintiff  dbii^c  debitumpre* 
dictum  levaverit;  then  the  sheriff  makes  an  inquiry  in  nature 
of  an  extent,  fixes  the  extended  value,  which  is  always  much 
below  the  real  value  of  the  lands,  and  delivers  them  to  the 
plaintiff  according  to  that  value.  The  ren^edy  that  the  heir  and 
devisee  have,  is  by  scire  facias,  to  have  an  account  and  the 
lands  delivered  back.  But  a  court  of  law  will  do  that  only 
according  to  the  extended  value  by  the  sheriff;  therefore,  the 
heir  and  devisee  must  come  to  a  court  of  equity  to  have  it  ex- 
tended according  to  the  real  value,  and  to  have  it  back  after- 
wards :  but  the  court  will  insert  terms,  namely,  upon  paying 
interest;  for  a  court  of  equity  will  not  extend  its  power  to 
assist  the  heir  at  law  or  devisee,  but  according  to  equity,  by 
making  him  answer  satisfaction  and  do  justice. 

The  declaring  an  estate  "  to  be  chargeable  (;72),  and  to  stand 
charged  with  the  raising  a  sum  of  money  for  the  benefit  of 
children  unprovided  for,  in  such  manner  and  in  such  propor- 
tions, as  the  survivor  of  the  father  or  mother  should  appomt, 
M'ould  not  only  include  a  power  of  raising  the  money  by  mort- 
gage or  sale,  but  a  certain  determinate  time  for  raising  it. 

And  portions  may  be  raised  by  mortgage,  whenever,  by  con- 
struction of  law,  they  become  payable;  for,  from  that  time  they 
bear  interest,  but  not  before,  unless  there  be  a  special  provision 

(m)  Green  t.  BekJuer,  1  Atk.  505. 
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td  that  effect  on  limiting  them  \  because  portions  do  not 
«ny  interest  as  due  thereon  by  virtue  of  their  own  intrinsid 
Bitore,  but  in  respect  of  forbearance  of  payment,  as  in  case 
of  any  other  liquidated  sum  due  (k). 

Bat,  wherever  a  trust  of  a  term  for  raising  portions  pre-   Apwrticnlat 
scnt)es  a  particular  method  for  raismg  them,  it  imphes  a  nega-  mpUea  a  nega- 
life,  that  they  shall  not  be  raised  in  any  other  way  (n) :  as  if  it  **^*  ^«»w« 

.  ■'  •'    ^  tV€Ty  OtntT  mOFB 

authomes  the  trustee  to  raise  and  pay  out  of  the  rents  and  txtetmve  modt* 

profits  of  the  estates  charged,  as  well  by  leases  for  one,  two,        L  9^  J 

or  three  lives,  or  for  any  number  of  years  determinable  thereon, 

as  for  twenty-one  year's  absolute  at  the  old  rent,  a  certain  sum 

for  daoghters  portions ;  for,  in  such  case,  it  is  as  much  the 

nteoc  of  the  settlement,  to  confine  the  manner  of  raising  the 

portion  to  leasing,  as  to  secure  any  portion  at  all,  and,  con- 

(s)  /ry  T.  GUhtrt,  t  P.  Wnu.  IS.  Vide  1  Yes.  94.  Lord  Hardwicke't 

[postet,  97^— Ed.]  Prec.  Chan.  583.  observations  on  this  case.    Et  see  Sir 

£niyt  T.  feelyii)  S  P.   Wms.  659.  John  Talbot  v.  Duke  qf  Shrewsbury ^ 

MiUij.BaMks,  3  P.  Wms.  1.  6.  8.  Gilb.  Rep.  £q.  89. 


.^ 


(K)  Interest  is  payable  on  portions  from  the  time  they  become  due,  Prim'   At  to  initrett 

n«v.  Toylof^,  1  Bro.  Par.  Ca.  23.  Hall  ▼.  Carter,  3  Atk.  357.  notwitbstand-    on  portimu^ 

i^ttktttime  may  arrive  during  the  minority  of  the  children,  Lydon  v.  Lydon4 

•tVe3.558;  and  a  portion  will  carry  interest  from  the  time  that  it  might 

^e  been  raised,  and  an  inquiry  will  be  directed  to  ascertain  that  time. 

iit^eU  w,  Bagewelif  3  Bro.  Par.  Ca.  51 ;  but  so  long  as  portions  remain 

^Ue  to  a  contingency  interest  will  not  be  payable.    Rereaby  v.  Newland^ 

?<»(»,  129.    A  portion  may  vest  at  twenty-one  m  the  parent's  life-time,  and 

^  that  time  it  will  bear  interest,  although  it  be  not  ralsable  till  after  the 

F^'i  death,  1  P.  Wms.  480.  14Ves.  558.  £t  vide  postea,  107,  and  0.(2)4 

i)it  it  shoold  seem,  if  the  payment  of  the  portion  be  postponed  till  the  pa- 

^tfi  death,  it  will  not  carrv  interest  till  that  event  has  happened.    And 

'^s  portion  is  to  be  raised  by  perception  of  the  rents  and  profits,  it  is 

Kt  considered  as  a  gross  sum  due  at  a  certain  time,  bnt  a  right  to  receive 

'k  rents  as  they  become  dne ;  and  consec^nently  such  portions  do  not  bear 

'^tenst  for  the  parts  which  from  time  to  time  remain  unpaid.    9  P*  Wms« 

'^i<  If  the  person  in  reversion  wishes  to  redeem  the  term,  and  exonerate 

^  estate,  he  cannot  do  it  withbut  paying  interest  on  the  portions  from  the 

1^  they  become  dne.    Hall  v.  Carter,  nbi  snpra.  Kenmore  v.  De  Grey, 

^^•Ca.Abr.  S41,  pl.4. 

A  portion  charged  on  real  estate  carries  interest  at  4  per  cent,  GuUtam  v.    4A<f  whai 

''"ftmf.  S  Atk.  343.  from  the  time  the  portion  ought  to  be  raised  and  paid,  erate* 

^'^ot^  interest  is  not  mentioned,  Poi^rett  v.  H^indsor,  f  Ves.  487.  because 

■^BBTbe  necessary  that  interest  should  be  given  by  way  of  maintenance,  for 

"knt  any  be  no  other.    Boycott  v.  Cotton,  1  Atk.  555.    But  where  there  is 

*p4wer  to  raise  portions  for  children  by  a  charge  on  an  estate,  tliat  power 

^'ciciitfily  import!  a  discretion  in  the  party  exercising  the  power  to  pre* 

^^  what  rate  of  interest  shall  be  payable  from  the  ume  the  portion  to  be 

'^  is  payable  or  vested,  provided  it  does  not  exceed  legal  interest.  LewU 

^h^,i  Yea.  jon.  511.  and  see  Boycott  t.  CoiUm,  1  Atk.  55^.    The  court 

^1  interferes  by  giving  4  per  cent,  where  no  rate  is  specified  bv  him  who 

^4  right  to  fix  the  sum.    S  Ves.  jnn.  Sit.    Roe  v.  Fogwn,  t  Madd.  Rep. 

h)caie»  where  parties  sleep  upon  their  rightSf  and  no  compromise  or  dis-   FVviii  wM 
!l!^  ^  ^^^^  claims  ba»  taken  place,  and  where  the  defendant  is  ignorant   iVM  intereM 
^^y  tad  there  is  no  disability  on  the  one  side,  nor  frand  oa  the  other,  in*  wlU  be  gioen* 
^  ^l  not  be  given  on  a  portion,  or  an  account  directed  of  the  rents  and 
(^ftnlier  back  than  the  filing  of  the  bill.    Barrtfv^on  v.  O'JBrtea,  1  BaU 
^  BQty,  180.  and  see  14  Ves.  558* 

Ea 
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Power  to  taUef 
ItyUttseormort- 
gagey  negativet 
power  to  atU» 


[92] 


Power  to  let 
and  set  and  out 
of  rent*  to  pay  f 
ifc»  confers  no 
power  of  sale. 


ArgumeniB  </ 
incomeenience 
cannot  alter 
plain  words  and 
inteniion  of 
parties  {u)» 


sequently,  it  Would  be  a  pliun  breach  of  trust  to  raise  it  any 
other  way  (l). 

Where  a  will  contained  a  clause,  ''  that  the  trustees  should, 
by  perception  of  the  rents  and  profits,  or  by  leasing  or  mort- 
gaging the  same,  raise  and  levy  the  sums  and  legacies  made 
payable  out  of  lands,  amounting  to  30,000/.  and  should  pay 
the  same  in  such  manner  as  in  the  said  will  before-mentioned^" 
Lord  Hardwicke  refused  to  decree  a  sale  (o),  observing,  th^t 
where  a  man  created  a  term  for  payment  of  debts,  and  de- 
clared the  trust  of  that  term  to  be  by  perception  of  rents  and 
profits,  or  by  leasing  or  by  mortgaging  to  raise  sufficient  money 
for  tlie  payment  of  his  debts,  it  restrained  it  merely  to  a  pay- 
ment out  of  the  rents  and  profits  ;  if  it  had  been  a  tnist  of  the 
rents  and  profits,  he  said  the  term  might  have  been  sold  for  the 
satisfaction  of  creditors. 

So  it  was  held  by  Lord  Nottingham,  in  the  case  of  CooA:  v. 
Parsons  (p),  that  a  devise  to  trustees  and  their  heirs,  to  set 
and  farm  let  and  out  of  the  rents  (without  saying  and  pro- 
fits), to  pay  his  debts,  that  the  words  ''  let  and  set,  and  out 
of  the  rents  to  pay,"  were  not  sufficient  whereon  to  ground  a 
decree  for  sale. 

In  cases,  where  the  words  and  intent  of  the  parties  are  plain, 
no  arguments  from  the  inconveniences  that  may  result  to  the 


(o)  Ridont   v.  Ewi  of  Plymouth^ 
2  Atk.  105. 
(p)  Pre.  Cba.  184.  £t  vide  Corbet 


V.  Maidwill,  infra.  Sk  Jokm  Tclboe 
V.  Duke  of  Shrewsbunfy  Gilb.  Rep. 
Eq.  89. 


WhatifnoHnu 
appointed  for 
payment  of  por' 


tton. 


Three  rules  of 
construction. 


(L)  In  this  case,  of  /oy  ▼•  Giibert^  the  tme  reason  for  decreeing  the  por- 
tion to  be  raised  out  of  tlie  rents,  appears  to  hav«  been,  that  no  time  fasTing 
been  appointed  for  payment  of  the  fortune,  it  conld  not  carry  interest,  umI 
then  it  €H>nld  not  be  raised  by  sale  or  mortgage,  since  either  of  those  me- 
thods necessarily  imported  an  immediate  time  of  payment,  and  accordinglj 
a  riglit  to  interest.  At  tlie  bearing  before  the  Lords,  S  Bro.  P.  C.  468,  it 
was  insisted  on  for  the  appellants,  that  daughters'  portions  in  their  nature 
required  to  be  paid  in  gross  sums,  and  that  where  tliere  was  a  term  alMHK 
lute  in  trust,  there  was  an  estate  sufficient  in  law  to  raise  them  by  sale  or 
mortgage,  and  that  it  must  be  talien  to  be  the  primary  intent  of  the  parties 
in  every  such  case,  that  tJie  portions  should  be  paid  immediately,  since 
otiierwise  tiie  remainder- man,  especially  if  he  were  but  a  tenant  for  Ufe, 
might  be  starved  by  a  total  application  of  the  profits  of  the  estate  towarda 
discharging  the  incumbrance.  But  the  Lords,  after  greats  consideration^ 
affirmed  the  decree,  which  seems  decisive  of  tliree  points :  first,  that  dangii- 
ters'  portions  do  not  always,  in  their  nature,  require  to  be  raised  at  once,  or 
in  one  entire  gross  sum ;  secondhf,  that  limiting  a  tmst  term  as  a  security  for 
that  purpose,  upon  failure  of  issue  male,  cannot  be  nnderstood  to  fix  the 
contingency  as  the  time  of  payment ;  thirdly ^  that  where  there  is  no  such 
time  appointed,  there  will  be  no  interest  due  for  the  fortunes,  nor  conse- 
quently any  anthority  to  raise  them  by  sale  or  mortgage. 

(M)  Lord  Cowpef^s  observation  on  this  is,  that  it  would  be  to  mr  purpose 
for  any  one  to  make  deeds,  if  the  argument  of  convenience  or  incon- 
venience should  prevail  to  over-rule  them.  1  Salk.  159.  Postea,  page  llO, 
and  note  there.    See  also  l  Ves.  juu.  :^34. 
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objects  of  the  settlement,  from  the  prescribed  mode  of  raising 
the  money,  are  of  force ;  because,  the  same  settlement,  which 
orders  the  payment  of  portions  at  eighteen  or  twenty,  or,  as 
soon  after  as  the  same  can  be  raised  by  the  means  pointed  out, 
might  order  the  payment  thereof  at  forty  years  old ;  the  same        [  9^  3 
settlement,  which  provides  a  large  sum,  might  have  provided  a 
small  sum;  but  the  parties  would  have  had  no  right  to  com- 
plin, or,  if  they  did,  could  not  be  relieved.     In  these  cases, 
the  deed  must  determine  for  itself.     It  might  as  well  be  con* 
tended  that,  in  such  cases,  the  trustee  might  make  a  lease,  for 
four  fives,  or  for  years  determinable  upon  the  death  of  four 
lives,  or  that  they  might  make  a  lease  for  years  reserving  less 
tfcan  the  old   rent,  as  to  say,    that  under  such  a  trust,  they 
iii%ht  make  a  mortgage  or  sale  of  the  term. 

And,  the  same  observation  is  applicable  to  a  devise  for  pay-  Devise  M  pay' 
ment  of  debts  (9);    for,  by  the  words  and  construction  of  the  ^escaaeimt 
statute  of  fraudulent  devises,  the  devising  an  estate  for  payment  ^  *j°V*'^  Y 
of  debts,  takes  the  case  out  of  the  statute,  and  then  the  debt,  vMe«(N). 
standhig  as  it  would  have  done  before  that  statute  was  made, 

(f)  Umgmrd  t.  E^  qf  Derby ^  1  Bro.  Cha.  Ca.  Sll.    [l  Vcs.  532.— E(^.] 


raM* 


(N)  By  the  statnte  for  the  relief  of  creditors  aRainst  fraudulent  devises,  statute  offrai 
5W.  &  M.  c.  14.  ».  2.  after  reciting  that  scTcral  persons  indebted  by  bond,  j,,/^^  dcviaes* 
or  other  specialty,  had,  by  their  last  wills  Und  testaments,  devised  away 
their  estates,  to  the  great  prejudice  of  tbeir  creditors,  it  is  enacted,  that  all 
wins  and  testaments,  limitations,  dispositions,  or  appointments,  of  or  con- 
ccmiBg  any  manors,  messuages,  &c.  or  of  any  rent,  profit,  term,  or  charge 
oat  of  the  same,  whereof  any  person  or  persons,  at  the  time  of  his,  bcr,  or 
their  decease,  shaU  be  seised  in  fee-Kiniple,  in  possession,  reversion,  or  re- 
icr,  or  have  power  to  dispose  of  by  liis,  her,  or  their  last  wills  or  testa* 
if  to  be  made  after  the  «olh  day  of 'March,  1692,  shall  be  deemed  and 

^u  only  at  against  such  creditor  or  creditors  as  aforesaid,  his,  her,  or 

their  hein,  Ac.  to  be  fraudulent,  and  clearly,  absolntely,  and  utterly  void, 
fnatrate,  and  of  none  effect.  Before  the  making  of  tliis  act,  a  bond  credN 
tsr  cm\d  myt  at  common  law  recover  his  debt  against  the  devisee  of  bis 
debtor.  9  Atk.  291.  To  remedy  this  defect,  tlie  statute  was  passed,  on  the 
■axim,  that  a  man  shonld  be  just  before  he  is  generous. 

An  opinion  appears  to  have  been  long  entertained,  of  which  tlie  text  is    Consequence 
aa  example,  that  the  operation  of  thu  statute  is  confined  to  the  case  where  a    and  qualiftea- 
debtor  devises  away  his  real  estate  from  his  creditors,  and  leaves  them  to    tiontoktw^in 
finifffy  to  procure  their  debts,  enriching  third  persons  at  their  expcnce.    Oa   (^xt. 
the  aothority  of  this  opinion,  it  has  been  held,  that  where  a  testator  makes 
»  express  &\i»e  to  his  creditors,  or  creates  a  trust  for  their  benefit,  there 
the  statute  shall  not  have  any  effect,  however  inadequate  the  trust  may  be  to 
muire  a  complete  payment  of  theiV  demands.     Bath  v.  Bratford^  2  Ves. 
500.    Consequently,  where  a  testator  devises  the  yearly  rents  and  profits  of 
Itt  estate  to  trustees  to  pay  his  debts,  no  sale  or  mortgage  can  be  decreed, 
bat  the  creditors  must  either  be  driven  to  the  leisurely  remedy  of  receiving 
their  debts  year  by  year  as  the  rents  become  due,  or  obliged  to  apply  to 
Parliament  to  procure  a  sale  or  mortgage.    This  is  tlie  consequence  of  the 
opuiion  of  Lord  Loughborough,  in  the  case  of  Ungard  v.  Derby ^  the  case 
4|iurtcd  in  the  text,  and  of  Liord  Hardwicke,  in  the  case  of  Bath  v.  Bradford^ 
M  sopra ;  but  such  could  never  iiave  been  the  intention  of  the  Legislature, 
and  therefore  Lord  Thurlow,  iu  the  case  of  Ilughes  v.  Doulben,  2  Bro.  Ch. 
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[94] 


aVrm  to  tease 
^fier  portione 
rauedf  an  in- 
ference  againtt 
pow&  rf  nufrt* 


[95] 


fJtiee  where 
debts  were  row- 
ed  by  saUy  mid 
legacies  ^ft  tQ 
be  raised  out  of 


eouplfd  with 


the  creditor  can  come  upon  the  real  estate  odjr  in  such  manner 
as  the  will  directs.  Therefore,  vhere  one  devised  his  estates 
to  trustees,  in  trust  to  pay  the  yearly  rents  and  profits,  in  dis- 
charge of  his  wife'^  jointure  and  his  sister's  annuity,  and  in 
payment  of  such  of  his  debts  and  the  interest  thereof,  as  his 
personal  estate  should  fall  short  of  satbfying,  and,  subject 
thereto,  to  pay  his  brother  an  annuity  of  one  hundred  pounds 
per  annum,  to  continue  till  after  his  debts,  affecting  his  lands, 
should  be  paid  off  by  the  rents  and  profits  of  his  estate,  and^ 
immediately  after  the  payment  of  bis  debt?,  then  two  hundred 
pounds  per  annum,  in  lieu  of  the  one  hundred  pounds,  and  au 
additional  annuity  of  fifty  pounds  to  his  sister ;  and  as  to  the  re- 
sidue of  the  rents  and  profits,  gave  them  over ;  it  was  held,  that 
there  could  be  no  sale  or  mortgage,  it  being  the  clear  intent  of 
the  testator,  tha);  no  part  of  the  land  should  be  aliened  for  the 
payment  of  debt^. 

And  the  law  would  be  th^  same,  if  there  were  ground, 
from  whence  it  necessarily  must  be  inferred,  that  portions 
were  meant  to  be  raised  by  perception  of  profits  (r) ;  as  if  th& 
leasing  power  for  raising  portions  were  restrained,  ''  so  as 
such  lease  or  leases  shall  cease  and  determine,  when  the  mo- 
ney shall  be  raised  ;''  for,  such  a  clause  furnishes  the  strongest 
argument  imaginable,  that  the  seller  did  not  intend  a  sale  of 
the  premises  for  the  raising  of  those  portions,  but  only  to  do  it 
by  perception  of  profits,  when,  even  a  lease  thereof  was  not 
to  continue  after  the  portions  raised,  which  could  not  be,  if,  af- 
ter those  sums  were  raised,  and  the  children  paid  off,  the  term 
was  still  to  subsist  for  a  purchaser  or  mortgagee ;  it  would  not 
be  possible  that  the  term  could  cease,  on  raising  the  portions, 
in  any  other  sense  or  way  than  by  raising  them  out  of  the 
growing  profits. 

And,  in  the  case  of  Baines  v.  Dixon  (s).  Lord  Hardwicke 
took  a  middle  course,  and  raised  the  debts  by  sale,  and  left  the 

(r)  Evelyn  y.  Evelyn,  2  P.  Wms.      p.  1S|,  postca,  in  note  Uierc.— *£d.] 
659.  [See  a  fuller  report  of  this  cuse,         («)  1  Ves.  4t. 

■  ■     '  ^  .' 

Ca.  114.  2  Cox.  Ch.  Ca.  170.  seems  to  liave  given  the  true  exposition  of  tliis 
statute.  His  Lordship's  opinion  in  that  case  was,  that  if  a  devise  for  pay- 
ment of  debts  did  not  provide  for  snch  payment  in  a  practicable  manner,  it 
would  fall  witliiii  the  spirit  and  meaning  of  the  act,  and  be  therefore  void. 
Alluding  to  the  case  of  Ungard  v.  Derby,  his  Lordship  remarked,  that  if 
such  a  case  should  come  before  him,  he  would  refer  it  to  the  Master  to  state 
whether,  according  to  the  mode  prescribed  by  the  testator,  the  debts  could 
be  paid,  and  if  tlie  Master  reported,  that  the  debts  could  not  be  paid  by 
that  mode,  he  would  consider  it  as  a  fraudulent  devise,  pntU  controulcd  by 
ihe  House  of  lK)rds. 

^  (O)  Lord  Somers,  in  hb  notes  on  the  case  of  Sheldon  v.  Dormer^  t  Vera. 
910.  states,  that  in  that  case  the  estate  out  pf  which  it  wu  desired  to  rai^e 
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legacies  to  be  paid  out  of  the  annual  profits.    la  this  case  one 
devised  his  estates  to  trustees^  and  their  heirs  in  trust,  for  paying 
kis  funeral  expences,  debts,  and  legacies,  as  far  .as  the  personal 
estate  should  be  deficient^  then  for  raising  a  maintenance  and 
education  for  his  children  until  they  attained  certain  ages,  then 
all  the  surplus  as  should  arise  from  the  rents  and  profits  to  and 
among  his  daughters,  and  all  his  other  younger  children  as  should 
be  living,  at  their  respective  ages  of  twenty-one,  and  that  his 
trustees  should  convey  his  estate  to  his  son  at  twenty-three ;  he 
then  ga^  some  legacies  to  be  paid  after  the  debts  mith  all  con- 
venience, as  the  profits  of  tlie  estate  should  advance  the  money.       [  96  ] 
Oo  a  bill  brought  by  the  daughter  it  was  directed  at  the  Rolls, 
tiial  a  sufficient  part  of  the  real  estate  should  be  sold  for  pay- 
ment of  the  debts   and  legacies  unsatisfied ;  with  this  part  of 
the  decree  the  defendant,  the  son,  was  dissatisfied,  and,  on  an 
appeal  to  the  Chancellor,  his  Lordship  determined  that  a  middle 
way  was  to  be  taken,  and  a  sale  directed  for  the  debts,  but 
die  legades  to  be  paid  as  the  rents  and  profits  should  arise ; 
for  bis  Lordship  held,  that  the  last  clause  relating  to  the  Iega« 
cies,  was  a  direction  that  they  should  be  paid  out  of  the  annual 
profits  (p). 

However,  the  value  of  the  estate,  and  the  length  of  time  it   ^*^*  "v^- 
would  take  to  raise  a  sum  charged,  coupled  with  the  object,  aihiy  he  decreed 
might  possibly,  in  some  instances,  be  material,  notwithstanding  ^J^**  fxpren 
the  mode  was  limited  in  express  terms. 

But,  where  a  mortgagee  had  lent  money  upon  an  assignment  ^^^fgagor  re- 
of  a  term  so  circumstanced  (g),  and  had  suffered  the  mortgagor  tUide/mny 

must  account, 
'  when, 

the  portions,  was  cliarged  with  a  sum  of  money  to  be  raised  by  the  rents  and   debts  may  be 

protits.  for  the  payment  not  only  of  a  portion,  but  likewise  of  debts ;  and  in    raised  by  mart 

all  focn  rases,  his  Lordsliip  states  Uiinself  to  be  of  opinion,  that  if  the  sum  ap-    gage* 

potDted  to  be  raised  cannot  be  raised  by  the  annual  perception  of  the  rents  and 

profits^  so  as  to  answer  the  end  for  which  they  were  designed,  the  legacies 

being  coupled  with  debts,  may  be  raised  in  the  same  manner,  to  comply 

vith  Che  inteot  of  the  party,  but  not  so  where  it  is  only  to  satisfy  childrens* 

portions  witJiout  debts,  when  no  time  is  limited  and  the  profits  alone  are 

nflicient  to  discharge  them.    So  far  as  this  extra-judicial  opinion  proceeds 

on  a  compliance  with  the  intention  of  the  parties,  it  may  be  good  law ; 

but  otherwise  it  is  contradicted  by  the  decison  of  Lord  Hardwicke  in  the 

case  quoted  in  the  te^it. 

(P)  And  his  Lordship  said,  that  as  to  the  intention—there  wa3  not  one    A$  to  intenUom. 
case  in  ten  where  the  court  had  decreed  a  sale  on  the  words  **  rents  and 
prD6ts,''  that  it  had  been  agreeable  to  the  testator's  intention,  yet  the  court 
bad,  in  aid  of  a  creditor,  directed  a  sale  by  a  kind  of  discretionary  power 
or  groond  of  law,  that  rents  aiid  profits  in  a  will  meant  to  pass  the  land  it-    Profiti  earrtjs 
«clf.    1  Vcs.  171.    See  also  as  to  this  latter  poiat.  Hall  v.  Carter,  t  Atk.  /et. 
3^7.    lib.  550.  ipfra,  128.    JoAnson  v.  ilrnoM,  1  Ves.  171,  and  S  Ves.  & 
Bea.74. 

(Q)  Tliat  is,  where  a  mortgagee  had  lent  money  upon  an  assignmont  of 
a  term  created  b^  the  moitgagar,  in  virtue  of  a  power  which  autho- 
rized a  levying  ot  the  portion  by  perception  of  the  protits  as  they  arose 
only. 
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Power  to  charge 
i$npUe8  power 
to  mortgage f 
wUh  interest. 


to  continue  in  pOBseasion,  and  to  receive  the  »entd  and  profits, 
under  the  clause  in  the  mortgage  deed,  that  it  should  be  law- 
ful for  the  mortgagor,  to  take  the  profiis  without  account 
until  default  of  payment,  so  that  he,  by  that  clause,  was  in  the 
nature  of  a  tenant  at  will  to  the  mortgagee  (t) ;  it  was  held, 
that  so  much  of  the  profits,  as  the  mor^ragor  had  receired, 
must  go  towards  the  payment  and^  sinking  of  the  portions,  and 
that  the  mortgagiee  must  resort  to  the  mor^gor  or  bis  repre- 
sentatives for  the  mortgage-money  and  interest ;  but,  as 
there  was  a  power  of  leasing,  the  master  was  directed  to  see 
how  far  the  land  might  have  been  charged  by  leasing,  and 
whether  any  lands  were  vacant ;  and  die  court  reserved  the 
consideration,  how  far  the  estate  should  be  thereby  cbaige- 
able. 

If  a  man  has  power  to  charge  with  any  sum  not  exceeding 
a  specific  sum  mentioned,  he  may  raise  the  same  by  mort- 
gage (ti) ;  for,  he  may,  notwithstanding,  charge  it  with  the 
given  sum,  and  any  lawful  rate  of  interest  besides;  because, 
the  intention,  in  such  case,  is  to  charge  the  premises  with  the 
principal  money,  and  that,  of  course,  carries  interest,  for  no- 
body would  lend  the  sum  charged  on  such  security,  if  the  law 
were  otherwise. 

But  if  the  party  entitled  to  chaise  or  to  give  interest 
^^urfemMt'^*  from  the  time  the  fund  is  to  be  productive,  fixes  the  rate 
alter  it.  of  interest,  the  Court  of  Chancery  cannot  controul  or  diminish 

it  (x). 
Power  nwu  be        Persons  authorized  to  raise  money  upon  land  by  virtue  of 
renteUf  or  taken  powers,  will  not  be  considered  as  having  acted  in  execution  of 

such  power,  unless  it  be  so  stated  in  the  mortgage  deed,  or  be 
a  necessary  inference  from  the  res  gestm  between  the  parties ; 
nor  will  a  court  of  Equity  relieve  the  mortgagee,  if  this  be  ne- 
glected. Therefore,  where  there  was  tenant  for  life,  remainder 
in  tail,  remainder  over,  under  a  settlement,  with  power  to  te- 
nant for  life  by  deed  in  writing,  to  charge  the  estates  in  settle- 
ment with  2000/.  and  the  tenant  for  life,  and  the  remainder- 
man in  tail,  without  reciting  the  power,  conveyed  the  lands  in 
fee  by  way  of  mortgage;   it  was  held  in  Chancery (^),  that 


[98] 


Parties  fixing 


(0  /ry  V.  GiU>eHy  2  P.  Wnw.  13. 
rDecrceaffirmcd,  Dom.Proc.  SBro. 
P.  C.  462.    £t  vide  91,  antca,  note 

(«)  Lord  Kilnmrtj  v.  Geery,  2  Salk. 
638.  1  £q.  Ca.  Abr.  541.  c.  4.  Earl 
of  Bath  V.  Earl  of  Bradford ^  SVes. 
587.  Evelyn  v.  Etdyn,  2  P.  Wins. 
691.  639.     As  applied,  g  Atk.  359. 


Boyeot  v.  Cotton^  1  Atk.  552.  Lewit 
V.  Frekoy  2  Vcs.  jun.  507.  [Et  vide 
SitweU  V.  Bernard,  6  Ves.  5J0.— Ed.] 

(x)  GuiUam  v.  HoUand,  2  Atk.  343. 
ct  2  Ves.  jun.  5l2.  [Et  vide  antca, 
p.  90,  notc(K).— Ed.J 

(y)  Jimldns  v.  Kemys,  1  t«v.  l50. 
237.  S.  L.  Hard.  395.  1  Clia,  Ca. 
103. 
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die   tenant   in   tail,  joining  with   the    tenant  for  life  in  the       [  99  1 
coniwjance,    and  not  reciting  the  power,    it  could    not  be   ' 
taken  to  be  a  conveyance  in  execution  of  the  power,  but  as 
owner  (R). 


(R)  Appointiiieoti  deviating  coniiderably  from  the  letter  of  the  powers    SuppMiihm 
QBder  which  they  are  made,  have  frequently  been  supported,  and  it  »  more    that  ease  in 
than  probable,  that  a  court  of  Equity  would  at  this  day,  if  a  clear  intention    textuMmldbe  * 
appeared  to  execute  the  power,  consider  such  an  execntion  as  tliat  in  the    tuppoiied. 
text  a  wbstantial,  although  a  defective  execution,  and  would  relieve  against 
the  defect,  ia  favor  of  me  mortgagee.    On  this  principle,  a  power  to  ap- 
point estates  to  be  purchased  wini  money  produced  by  the  sale  of  other 
estates,  was   considered  as  weU  executed  by   an  appointment  operating 
directly  on  the  original  estates,  as  that,  it  was  said,  amoanted  snbstantiaUy 
to  t6e  same  thing.    BuUock  v.  Fladgaiej  1  Yes.  &  Bea.  471.    And  it  has 
brea  beM,  that  in  eqnity  an  m^imited  power  to  charge  an  estate,  vrill  autho- 
rize a  disposition  of  the  estate  itself,  in  trust  to  sell  and  divide  the  money 
amongst  the  objects.    Long  v.  L&ng,  5  Ves.  445. ;  et  vide  Mr.  Sugden's  oIh 
servatioos  on  this  caie,  in  his  Treatise  on  Powers,  p.  438.    It  is  merely  ob- 
servable, tliat  consistently  with  the  established  rules  on  the  construction 
of  powers,  a  power  to  charge  cannot  well  be  construed  to  Include  a  power 
to  give  the  estate  itself.    But  the  converse  of  that  proposition,  tliat  a  power 
to  grant  the  land  enables  a  charge  of  a  sum  of  money  on  the  land,  is  easily 
recottcileable,  on  the  maxim  mqpts  coniinet  in  $e  minus.    See  Robert$  v.  JMx- 
weB,  2  £q.  Ca.  Abr.  688.    Palmer  v.  ^VheeUTf  t  BaU  &  Beaty,  18. 

Before  we  proceed  to  the  consideration  of  the  second  division  of  this 
chapter,  it  may  be  useful  just  to  collect  into  one  view  the  leading  features  of 
the  numerous  class  of  cases  on  thi%  subject. 

We  have  seen,  that  the  natural  meaning  of  the  word  prttfUs,  is  annnal  Oftkewurd 
profits.  If  then  that  word  be  found  alone,  it  muFt  be  taken  in  its  natural  **pn(fits/' 
and  Knitted  sense,  unless  the  particular  state  of  the  circumstances  requires 
a  different  construction.  Instead,  therefore,  of  words  of  i*estrai;it,  there 
most  be  words  or  circumstances  of  extension,  to  make  the  term  profits  em- 
bnce  more  than  the  yearly  produce.  The  broad  expressions  to  the  con- 
trary, in  RatFlins  v.  Broihm'son,  cited  2  Ves.  jnn.  481.  (see  in  opposition 
Umgtrd  V.  Derby,  1  Bro.  Ch.  Ca.  311.  and  l  Ves.  522.),  and  in  Shrewsbury 
T.  Shrewsbury y  1  Ves.  jon.  234.  being  either  not  latw,  or  applicable  only  to 
the  case  of  a  will  having  other  circumstances  entitling  them  to  greater  lati- 
tade.  If  a  portion  be  directed  to  be  raised  by  a  given  time  out  of  the  rents 
and  profits  of  an  estate,  unless  annual  rents  and  profits  arc  mentioned,  or  dis- 
tinctly appear  as  exclusively  intended  to  satisfy  the  charge,  tbe  land  itself 
mnv  be  mortgaged,  but  if  no  time  for  payment  be  appointed,  a  mortgage 
will  not  be  decreed,  though  the  portion  may  be  vested,  but  it  will  be  left 
to  be  raised  out  of  the  rents  as  they  accrue.  Nor  will  a  mortgage  be  de- 
creed, if  there  be  a  power  of  satisfying  the  charge  by  another  mode,  as  if 
there  be  a  power  to  lease  the  premises ;  and  the  directing  a  gross  sum  to  be 
raised  by  way  of  portion  will  not  alter  the  case,  for  neither  the  word 
"•  portion,"  nor  a  direction  to  raise  tlie  sum  in  gross,  necessarily  imports 
that  it  shall  be  raised  at  once  by  mortgage  or  otherwise ;  for  it  may  be 
raised  out  of  the  rents  and  profits,  and  so  laid  up  till  it  amounts  to  that 
sum.  Okenden  v.  Okendeuy  1  Atk.  551 ;  et  vide  2  P.  Wms.  666,  But  where 
a  term  b  limited  to  raise  portions  by  rents  and  profits  for  younger  children, 
the  heir,  it  seems,  may  insist  on  having  the  portions  raised  by  sale  or 
mortgage,  though  the  younger  children  object.  IVarburtem  v.  Warl/urtouy 
2  Vem.  4^. 

The  cases  prove.  Chat  a  mortgage  may  be  made,  ist.  Where  the  annual    Where  profits 
rents  and  profits  will  not  satisfy  the  charge  witliin  a  convenient  and  reason-  toii/  enaitU  a 
able  tune.     talM  v.  SJkrctrs6ury,  Prec.  Ch.  395.    lb.  437.     Heycock  v.    mortgage. 
Heyeoek^  1  Vem.  256.    2d.  Where  the  legacy  or  portion  has  been  fixed  to  be 
paid  within  a '  limited  lime,  and  the  yearly  rents  of  the  estate  will  not  be 
sufficient  to  raise  the  whole  within  that  time,  as  in  the  case  of  Gibson  v. 
Atgrrt,  Amb.  93.  where  the  legacies  were  to  be  paid  within  one  year  alter     > 
thedeathof  the  testator.    See  also  Richards  v.  MnccUfifidd  (eitcd  by  Mr. 
lUtihby,  m  his  note  lo  l  Vera.  104.)9  and  Offiey  v.  0£leyj  Pr.  in  Ch.  27 ;  in 


74  CAP.  I¥.  OF   THB    M0BT6AG0R. 

Secondly,  as  to  the  time  at  which  money,  pronded  for  pof^ 
tioDSy  may  be  raised  by  mortgage  or  sale. 
C^Mtgau  All  questions  as  to  the  time  at  which  portions  shall  be  raised, 

v€9iiMg  nfpor^  ultimately  resolve  themselves  into  mere  inquiries  into  the  in- 
iwHi^andmay  tention  of  the  parties,  from  whom  they  are  derived,  at  tlic 
guged,  though  time  of  their  being  provided;  and  they  ought  always  to  be 
ta  rfvenUm.       presumed  to  have  been  intended  to  be  raised  at  that  period, 

when  the  receipt  of  them  will  be  most  beneficial  to  those  for 
whom  they  are  provided,  unless  it  be  shewn  that  the  parties 
meant  otherwise.  Upon  this  principle  it  is  a  rule,  with  respect 
to  contingent  terms  for  raising  portions,  that,  whenever  all  that 
is  contingent,-  annexed  to  such  terms,  has  happened,  the  term 
shall  be  considered  as  commencing,  in  the  nature  of  a  remain- 
der expectant  upon  the  estate  for  life,  which  precedes  it ; 
and,  therefore,  a  father  is  taken  as  dead  without  issue,  when- 
[  100  ]  ever  the  wife  is  dead  by  whom  he  is  to  have  usue(2);  the 
failure  of  issue  male  between  the  parties  is  tantamount  to  the 
decease  of  the  father  without  issue  male  of  the  body  of  his 
wife.      The  term  is  theu  considered  as  vesting  m   interest, 

Tffm  vests,  (z)  The  term  yoits  in  interest,  or  Butler  ▼.  Duneombef  and  Savilie  ▼• 

lahen,  arises  in  equity,  tnimediately  when,  SaviiUf  oo  the  ground  of  all  the  pro<t 

whether  it  shall  arise  or  not,  ceases  fits  being  disposed  of,  seems  or  no 

to  be  contingent,  and,  therefore,  in  consequence.    See  S^amfmrth  v.  iSKa- 

Ks  respect,  the  distinction  taken  by  n^orthj  3  Cha.  Rep.  901.  et  infra, 

rd  Parker  between  the  cases  of  103. 


which  latter  case  the  term  was  so  short  that  the  ordinary  profits  would  not 
have  been  sufficient  to  have  raised  half  the  sum  intended,  and  it  was  al* 
lowed  to  fell  timber,  and  work  mines,  as  against  the  heir,  in  order  that  the 
daughters'  portions  may  be  raised.  3d.  Where  it  is  in  aid  of  a  creditor,  as 
in  Baines  v.  Diximt  1  ves.  42.  et  vide  t  Atk.  105.  And,  4th.  Where  the  ob- 
ject of  the  trust  necessarily  requires  it,  as  where  fines  and  fees  of  renewal 
are  directed  to  be  raised  out  of  rents  and  profits,  and  then,  whenever  the 
occasion  fpr  renewal  arises,  and  a  given  sum  can  be  agreed  on,  it  seems  ah* 
Bolutely  necessary  that  it  should  be  raised  and  paid  immediately,  as  those 
who  are  to  grant  the  renewal  on  that  payment,  cannot  be  expected  to 
wait  for  a  gradual  payment  out  of  the  annual  rents  and  profits  as  they 
arise.  AUen  v.  ^khouse,  t  Ves  it  Bea.  74. ',  et  vide  Greem  v.  Belehier, 
\  Atk.  506. 
Where  profits         ^P  ^^^  other  hand,  the  word  <'  profits"  has  been  confined  to  its  natural 

^d  limited  signification,  1st.  Where  it  has  been  accompanied  with  words 
of  a  restrictive  meaning,  such  as  ^'  annual,**  "  yearly,"  or  terms  of  a  similar 
Import.  Anon,  i  Vem.  104.  9d.  Where  a  particular  mode  of  raising  the 
money  has  been  specified ;  for  then  that  mode  cannot  be  departed  from.  In 
a  case  where  the  trust  of  a  term  was  to  raise  the  daughters'  portions  by  the 
rents  and  profits,  or  by  making  leases  for  three  lives  at  the  ancient  rents,  it 
was  pointedly  asked  in  the  argument — Could  he  who  was  disabled  to  lease 
for  less  than  the  ancient  rents,  be  imagined  to  be  entrusted  with  a  power  to 
mortgage  or  sell  ?  MUls  v.  Banks,  3  P.  Wms.  5.  3d.  Wlicre  it  is  obviously 
the  testator's  intention  that  his  debts  and  legacies  shoqld  be  raised  out  of 
the  yearly  rents  of  the  trust  estate,  without  a  sale  of  any  part  Uiereof,  as  in 
Small  V.  H'tng,  3  Bro.  Par.  Ca.  503.  5  Tomlin*s  ed.  66.  And,  4th.  Where 
the  words  "  rents,  issues,  and  profits,"  stand  by  themselves,  as  in  tvy  v.  OiU 
hert,2  P.  Wms.  19.  confirmed  by  the  present  Lord  Chancellor,  in' Belt  v. 
JMitchelson,  Suppl.  Ves.  sen.  Kep.  231. 


wiU  not  enabte 
«  mortgage. 
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though  not  to  take  effect  in  point  of  profits  until  after  the 
death  of  the  iiither ;  for,  that  he  must  die  is  certain,  though 
the  time  when  is  uncertain;  and  if  the  time  mentioned  for  the 
vesting  and  payment  is  come  (viz.  twenty^ne,  or  marriage, 
&c.)  the  term  may  be  mortgaged  or  sold,  though  in  remainder 
and  not  in  possession  (a) ;  for  then  is  the  equitable  commence* 
ment  of  the  term. 

One  of  the  earliest  cases  we  meet  with  of  this  description,   drntinffatcy 
is  that  of  Graves  v.  MaUison(b),  which  was  determined  at  ed^ffm maybe 
common  law :  there  A.  made  a  settlement  to  the  use  of  himself  applied  for  rai9-' 
for  life,  remainder  to  thcf  use  of  his  first  son  in  tail  male,  re-  numUetumeet 
mainder  to  trustees  for  forty  years,  remainder  to  himself  in  fee.  ^^'^^j^ 
He  term  was  declared  to  be  in  trust,  that,  in  case  it  should       [  lOi  ] 
happen  that  the  said  A.  should  die  without  issue  male  of  his 
hoAf,  BEGOTTEN   ON    HIS   WIFE,  then  the  trustees  should 
nise  certain  given  sums  for  daughters  portions,  payable  at  the 
sge  of  twenty-one,  or  marriage,  with  a  provision  for  mainte- 
naoce  in  the  mean  time.    The  wife  died,  leaving  two  daughters 
and  no  issue  male.     And  it  was  resolved  by  Lord  Chief  Justice 
Pemberton,  and  Dolben  and  Raymond,  Justices,  that  the  right 
to  the  portions  was  vested  by  the  mother's  death  without  issue 
male  in  the  life  of  the  ^ther;  for,  otherwise  the  father  might 
live  so  long,  that  they  might  be  of  little  service ;  and  that  the 
trustees,  after  the  death  of  the  mother  and  in  the  life  of  tlie 
father,  might  sell  their  interest  in  the  term  (although  it  could 
not  take  effect  in  possession  in  them,  or  their  vendee  during  the 
life  of  the  father)  to  raise  maintenance,  or  for  payment  of  the 
portions,  if  any  of  the  daughters  attained  the  age  of  twenty-one, 
or  were  married  in  his  Ufe-time(s). 

And  in  the  case  of  Gerard  v.  Gerard  (c),  where  A.  upon  his       [  102  j 
marriage  with  B.  settled  an  estate  to  the  use  of  himself  for  life,  £^./*f      '* 
and  then  to  his  lady  for  life,  and  so  to  bb  first  and  other  sons  peon  to  be  the 
in  tail,  and  if  he  shotild  die  without  issue  male,  having  one  or  ^^^' 

(«)  .3  Cha.  Rep.  819.  (c)  2  Freem.  271.    2  Vern.  458. 

{b)  Sir  T.  Jonet  Kep.  SOI.    1  Eq.  Hil.  1703.    Approved  by  Lord  Cow- 

Ou  Xbr.  336.  p,  1.    ElMt.  34  Car.  2.  per,  in  Corbett  v.  Maidwell^  3  Ch. 

N.  B.  No  objection  becaase  ont  of  Hep.  190.    Vide  Slaniforth  v.  Stam^ 

rents  and  profits.    [See  also  AHams  forth,  2  Vern.  460.  infra,  103.  S.  L. 

V.  Dmuers^  9  Mod.  486.  Ashton  v.  and  Sandys  v.  Sandys,  1  P.  Wuis.  707. 
-,  10  Mod.  401  .—EJ.] 


(S)  Tliia  caae  bas,  at  different  times,  been  tbe  subject  of  mucb  animad- 
version ;  and  in  Reresby  v.  Newlandj  2  P.  Wms.  93.  it  was  said,  by  tlie 
i'JianceUor,  to  be  astrany^e  decision,  and  not  common  sense;  but  no  doubt 
Mens  DOW  to  be  entertained  as  to  its  authority.  Jones  only  was  dissentient ; 
and  the  case  appears  to  have  had  great  weight  in  the  subsequent  deci;iious 
po  this  subject. 
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death  f^  father 

tmdmother^' 

r^ecUd. 


more  daughters,  then  to  the  use  of  trustees  for  five  hundred 
years,  upon  trust  to  raise  5000/.  for  such  daughter,  if  but  one, 
at  her  age  of  twenty-one  years,  or  day  of  marriage,  which 
should  first  happen  after  the  decease  of  the  said  A.  and  B.,  or 
within  six  months  after  either  of  those  days  or  times,  so  as, 
that,  if  such  marriage  was  had  in  the  life-time  of  her  parents  or 
grand  parents,  the  same  should  be  had  with  their  consent*  A. 
the  father  died,  the  daughter  hamg  attained  the  age  of  twenty- 
one  in  his  life-time,  and  the  mother  him  surviving ;  and,  on  a 
biU  preferred  by  the  daughter  to  have  her  portion  raised,  it  was 
so  decreed;  that  upon  the  whole  of  the  deed  appearing  to  be 
the  intent :  for,  it  was  said,  that  although  the  first  clause  for 
payment  of  the  portions,  had  it  stood  single,  had  been  pretty 
plain,  that  it  could  not  have  been  paid  till  after  the  decease  of 
the  father  and  mother,  yet,  by  the  subsequent  words,  it  seemed 
to  be  intended  that  it  should  have  been  paid  in  their  life-time 
upon  marriage,  in  case  such  marriage  was  had  with  consent ; 
and,  therefore,  the  words  ''  after  the  death  of  the  fiither  and  mo- 
ther" were  rejected,  in  order  to  raise  the  portion,  at  the  time 
when,  for  the  conveniency,  and  to  promote  a  proper  match 
for  the  daughters  in  marriage,  which  is  the  natural  and  true 
use  of  it,  the  same  ought  to  be  raised  (t). 


Rtnaon  and 
principle  qf  d«« 
eisian  in  text» 


Termmortgagim 
Me  in  life^Hme 
i^iurviving 
parent  f  wtin. 


(T^  Accordins  to  the  strict  letter  of  the  deed,  if  the  daaghter  married  in 
the  hfe-tinie  of  her  mother,  she  could  not  have  claimed  the  portion  even 
after  the  decease  of  her  mother,  for  it  vras  made  payable  at  twenty>one  or 
marriage,  which  should  first  happen  after  the  decease  of  her  surviving  pa- 
rent ;  consequently  her  arrival  at  the  age  of  twenty-one,  before  the  decease 
of  both  her  father  and  mother,  rendered  the  contingency  impossible  to  hap- 
pen, and  prevented  the  rising  of  her  right  to  the  portion.  But  as  it  was 
argued  by  counsel,  and  adopted  by  the  court,  if  the  daughter  were  not  to 
have  the  portion  tUl  after  the  decease  of  her  mother,  it  may  come  too  late 
(as  she  was  then  twenty-one)  to  be  of  any  advantage  to  her  In  the  way  of 
{preferment  in  raarriaxe,  which  was  one  principal  object  aid  mtent  of  por- 
tions. Hence,  therefore,  no  room  was  left  for  necessary  implication,  or 
even  for  presumption,  that  the  parties  at  all  events  intended  to  post))one  the 
■ale  of  the  term  till  alter  the  death  of  the  surviving  parent,  for  the  deed 
was  incompatible  with  itself,  and  the  'construction  in  the  text  was  what  ap- 
peared on  a  review  of  the  whole  deed  most  accordant  with  the  intention  of 
the  parties.  The  principle  to  be  deduced  from  this  case  is,  that  where  Uiere 
does  not  appear  to  be  any  indication  of  an  intention  to  postpone  the  sale  or 
mortgage  ot  the  reversionary  term,  the  same  ought  immeaiately  to  be  di- 
rected for  sale  ormortjpgc,  from  the  time  prefixed  for  payment  of  the  por- 
tion, and  the  vesting  of  the  interest  absolutely  in  the  trustees. 

A  similar  decision  appears  to  have  been  given  in  the  case  of  Shtnddam  v. 
Shouldam,  2dd  Nov.  S  W.  &  M.  2  Ycrn.  SSI.  cited  ^so  by  the  Master  of  the 
Rolls  in  Eveijn  v.  Eoelyny  2  P.  Wras.  670.  There  Unds  were  limited  to  the 
father  for  ninety-nine  years,  if  he  should  so  long  live,  with  remainder  to 
trustees  for  supporting  contingent  remainders,  with  remainder  to  tlie  wife 
for  life,  with  remainder  to  the  first  and  other  sons  of  the  marriage  in  tail 
male,  witli  remainder  in  default  of  issue  male  to  trustees  for  five  hundred 
years,  upon  trust  to  raise  portions  for  daughters  by  sale  or  demise  of  the 
premises  at  the  age  of  twenty-one  or  marriage,  and  the  mother  survives!  ■ 
the  father  who  died  without  issue  male,  but  leaving  daughters  who  attained 
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And,  in  such  cases  (A%  there  is  no  injury  done  to  the  fever-       [  ]07  ] 
sioner  by  decreeing  the  money  to  be  raised ;  because  it  being  PcrtMnsearrff 

1  ,.  ,.  •-.•         ,1-  i»  interest  from 

Aen  payable  according  to  the  principles  adopted  m  a  court  of  what  time. 

Equity,  it  will,  though  not  raised,  bear  interest(z). 

Bnt,  although  the  above  cases  have  been  constantly  admitted  Cemrtaretutt' 

as  the  law  of  the  Court  of  Chancery,  yet  some  great  men  have  m&rigage  or 

considered  them  as  goincr  too  far  in  favour  of  the  heir,  at  the  •^^^ner^ 
-    .  ^    ®         ,    .  ^    .      .  .  aionary  terms. 

eipence  of  the  ancestor ;  and,  m  respect  of  the  inconveniences 

attending  these  determinations,  ^whereby, an  estate  may  be  eaten 

up,  and  devoured  with  interest  (because,  if  a  reversionary  ternf, 

so  circumstanced,  may  be  mortgaged,  the  portion  may  in  time, 

by  die  accumulation  of  interest,  amount  to  treble  the  sum  in- 

tended;  besides  which  the  mortgagee  may  foreclose,  and  by 

gelling  reports  of  the  money  due,  may  make  interest  principal, 

as  it  must  be  after  the  report  confirmed,  and  thereby  the  whole 

estate  be  swallowed  up)  (A  A)  have  seized  upon  any  words  or 

Kord  in  such  settlement,  different  from  former  cases,  to  shew 

that  the  portion    still  remained  contingent,  or  from   whence       l  ^^^  J 

arguments  may  be  drawn,  that  the  intention  of  the  seller  was, 

that  the  fern  should  not  be  disposed  of  until  it  came  into  pos- 

(k)  t  P.  Wbm.  480.  709.  {h  k)  [1  P.  Wms.  453.— £;d.] 


<Z)  And  that  interest  will  be  tnmed  into  principal,  and  carry  interest  if  interest  on  t«« 
it  be  referred  to  a  Master  to  compote ;  bnt  not  if  the  mortgagor  has  signed   terest, 
an  accoant  acknoivledgiog  so  mach  to  [be  dne  for  interest,  nnlcss  there 
be  a  new  agreement  between  the  parties.    Brown  v.^BarkJutm,  1  P.  Wnis. 

65J. 

As  to  the  injory  done  to  the  rerersioner  by  decreeing  the  money  to  be   Remarks  on 
ntsed  by  sale  or  mortgage  of  the  reversionary  term  in  the  life-time  of  the   ruU  respecting 
parents,  it  is  curious  to  observe  the  almost  nniversal  tone  of  disapprobation   roistii^  portions 
wladi  tins  doctrine  has  excited,  and  vet  uniformly  adhered  to  and  corrobo-   out  qfretfer- 
nted  b^-  an  unbroken  chain  of  decisions.    If  tiie  reversion  might  be  mort«  sionary  terms. 
p^,  It  is  contended  it  might  be  eaten  np  with  interest;  for  if  the  surviv- 
iag  parent  be  bnt  forty,  he  may  fairly  be  supposed  to  live  to  donble  that 
aoniber  of  years,  viz.  eighty  or  opvrards,  and  an  accnmolation  of  interest 
on  Interest,  for  so  long  a  period,  would  surely  run  away  with  the  greatest 
Raft,  if  not  with  the  entire  reversion.    To  this  doctrine  also  many  other  per* 
njcioas  consequences  are  attributed,  such  as  the  tearing  to  pieces  of  family 
estates,  ruining  eldest  sons  of  families,  selling  off  their  expectancies,  cn- 
cinraging  disobedience  in  daughters,  inciting  them  to  rash  and  improvident 
marriages ;  and,  indeed,  says  Lord  Hardwicke,  it  is  hard  that  a  court  of 
£<|Bity  should  encourage  a  daughter,  just  when  she  comes  to  fourteen,  or 
pcffaaps  twelve  years  of  age,  to  say  to  her  father,  **  Come,  I  am  fit  for  my 
portion,  pray  pay  it  me,  or  I  will  marry,  and  then  I  can  compel  the  raising 
of  it  by  the  sale  of  your  estate."    Bnt,  on  the  otlier  hand,  the  inconveni- 
ence of  a  vonnger  child  starving  for  want  of  his  portion,  is  aa  groat  as  the 
in^nry  to  the  eldest  son's  estate  by  raising  the  snuill  pittance  of  a  portion  ont 
if  tlie  reversion.    Besides,  a  daughter  may  wait  till  her  fortune  is  of  no  use 
toherin  the  wavof  preferment.  If  reversionary  terms  may  not  be  mortgaged 
or  sold  in  the  lire-time  of  the  parents.    At  all  events  there  seems  less  weight  « 

ia  the  argument,  from  the  probable  disobedience  of  children  to  their  parents 
apoo  obtaining  aoch  an  independence  in  their  life-time  when  their  fathers 
ara  dnd,  and  the  portions  are  to  l>e  raised  in  the  life-time  of  the  joint* 
reiics. 
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hui  portion  coi^ 
UngenttiUfO' 
ihir'M  death; 
therefore  wot 
rmmkUtiU 
then* 


i  109] 


aession  to  distingubh  such  cases  fionl  those  we  have  mentioned, 
and  make  'them  exceptions  to  ^the  general  rule,  whereby  they 
might  avoid  determining  in  conformity  to  those  cases  which  have 
introduced  such  plain  inconveniences* 

The  first  stand  was  made  by  Lord  Cowper,  in  the  case  of 
Corbttt  V.  MaidmUd);  there  A.  the  father  of  the  plaintiff's 
wife,  upon  his  marriage,  settled  lands  to  the  use  of  himself 
for  life,  remainder  to  trustees  for  five  hundred  years,  remainder 
to  the  heirs  male  of  the  body  of  his  intended  wife,  and  if  he 
should  happen  to  die  without  issue  male  of  his  body  by  his  wife, 
and  there  should  be  one  or  more  daughters  of  their  two  bodies, 
which  should  be  unmarried  and  unprovided  for  at  the  time  of 
his  death  (a),  such  daughter  (if  but  one)  should  have  2000/. 
and  SO/,  per  annum,  issubg  out  of  the  profits,  till  the  portion 
should  become  due,  the  portion  to  be  payable  at  the  age  of 
eighteen  or  day  of  marriage,  and  a  power  for  the  trustees  to 
raise  it  by  sale  or  mortgage  of  the  term,  or  perception  of  pro^ 
fits.  There  was  but  one  daughter  of  this  marriage,  and  no  son, 
and  the  wife  died ;  and  the  daughter,  being  above  the  age  of 
twenty-one,  and  married  to  the  plaintiff,  the  question  was, 
whether  the  trustees  could  raise  her  portion  in  the  life-time  of 
her  father  i  and,  on  great  consideration.  Lord  Cowper,  admit- 
ting the  cases  and  distinctions  before  stated,  said,  that,  leaving 
out  the  supeifiuous  words,  and  puttingnn  the  words  which  oi^ht 
to  have  been  inserted,  it  would  stand  thus,.  "  in  case  the  father 
''  shall  happen  to  die  without  issue  male  of  the  body  of  his 
'^  wife,  and  there  shall  be  a  daughter  begotten  between  them, 
''  which  shall  be  unmarried  or  unprovided  for  at  the  time  of 
''  his  decease.''  She  was  to  take  by  this  description,  or  else 
she  could  not  have  this  portion.  Now,  though  the  plaintiff's 
wife  could  not  be  then  unmarried,  yet  she  might  be  provided 
for  in  her  father's  life-time,  which  remained  still  contingent,  be- 
cause nobody  could  yet  say  she  would  be  unprovided  for  at  the 
time  of  his  decease.  But  the  deed  went  farther,  and  said, 
'^  TAen,"(B)  that  was  at  the  time  of  his  decease   the  said 


(t)  Salk.  159.  2  Tern.  640.  655.  so. 
3  Ch.  Rep.  190.  Tcnn  vested^  but  93. 
portion   contingent,  and  remainder 


Rerabff  v.  NewUmd,  t  P.  Wms* 
%  Bro.  Par.  Ca.  487. 


(4)  Tlic  words  arc  "  onraarricd  or  nnpreferred  at  bis  death,"  2  Vem, 
656.  creating  a  contingency  incapable  of  determination  till  the  death  of  the 
father;  and  note,  the  daughter  was  married,  and  tlie  biU  for  raising  the  per* 
tion  was  brought  by  her  and  her  husband. 

(B)  As  to  the  effect  of  the  word  *'  thefl"  in  such  cases,  see  Beauelerk  ▼. 
Dormer,  2  Atk.  311.  Bi^s  v.  BensUy,  I  Bro.  Ch.  Ca.  190.  Philpot  v.  P«ioi», 
Ubi  infra,  135,  and  note  there. 
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dnghter  should  have  £000/.  paid  for  her  portion,  and  in  Che       [  1 10  ] 

mean  time  (that  was  from  failure^ of  issue  male  until  payable) 

iltt  trustees  should,  out  of  the  rents,  issues,  and  profits,  raise 

90/.  per  annum  fur  her  maintenance,  M^hich  must  be  after  the 

father's  death :  for  though  these  words  ''  profits,  &c."  might  be 

coDstrued  bjf  sale  or  mortgage,  where  they  stood  alone  in  a 

deed,  yet,   being  there  put  in  contradistinction  to  mortgage, 

they  most  be  understood  of  annual  profits  only ;  and  that  could 

not  be,  unless  you  would  let  the  maintenances  run  in  upon  the 

father's  estate  for  life;  so  that  it  was  plain  that  the  words  in  the 

proTisOi  "  if  he  in  his  life-time  pay,  or  sufficiently  secure  to  be 

"  paid,  to  such  daughter  as  shall  be  unmarried,"  were  there 

utiundereci,  by  leariog  out  these  words,  "or  not  provided for^^ 

at  the  time  of  his  decease  ;  and,  if  they  were  inserted,  all  parts 

of  the  deed  would  be  consistent,'  and  this  plain  and  natural 

coDstniction   would  arise  thereupon,  that  the  father,  at  any 

time  daring  his  life,  by  paying  her  2000/.  should  defeat  the 

icnn  (c). 

Bat  we  must  carefully  distinguish  between  cases  like  the  pre-  OkarvaHmu  m 
ceding,  where  part  of  the  description  of  tlie  daughter's  was,  ^'*'*W  **••• 
that  they  should  be  unmarried  and  unprovided  for  at  the  time 
of  their  lather's  death,  and  those  where  provision  only  is  made,       [HI] 
io  case  the  father  should,  in  his  life-time,  prefer  the  daughters 
in  marriage  with  portions  equivalent  to  those  provided  for  them 
hjp  the  settlensent ;  and  also  between  cases  where  the  words 
'^  rents,  issues,  and  profits,**  are  placed  in  contradistinction  to 


(C)  lo  diis  case  Lord  Cowper  made  two  distieetioni,  first,  that  tbeogh  a  Jj^  C«Hper'« 
t^ni  be  limited  to  comineDce  after  the  death  of  the  father,  yet  if  the  trust  two  rate, 
^tofiiie  a  portion  at  eigliteeo  or  marriage,  without  qnestion  the  danghter 
M  not  wait  till  the  death  of  the  fattier;  bnt  she  may  at  the  age  of  eighteen 
*r  urriage  compel  a  sale  of  the  term ;  and,  secondly,  that  if  the  trust  of  the 
^'^for  nusiDg  portioiia  be  limited  to  take  eifect  in  case  of  the  death  of  the 
^tber  without  issue  male  by  his  wife,  and  the  portion  be  payable  at  a  fixed 
^^f  thr  term  wUl  be  saleable  in  the  life-time  of  the  father  upon  the  deatfi 
^  ^  wife  witiiont  issue  male ;  for  by  the  death  of  the  mother  the  possibility 
^Mie  nule  will  be  extinct,  and  therefore  aU  that  is  contingent  will  have 
^ptaed ;  for  the  father's  death  it  not  contingent.  Bnt  his  Lordship  decided 
^P>Btt  raising  the  portion  in  the  father's  lite-time,  because  it  depended  on 
u  ctent  which  could  not  be  ascertained  until  the  Other's  death.  See  the 
hrtoote. 

.  As  to  onintenance  his  Lordship  held,  that  it  must  only  have  been  intended  Maintnumee, 
<>  me  the  fiither  died  without  issne  male,  leaving  dauj^ters  under  eighteen 
*^  unaarricd,  befiuise  otherwise^  he  said,  this  absurdity  would  follow, 
uut  the  daughter  would  be  paid  maintenance  in  the  life-time  of  her  father 
^t  of  the  profits  of  a  term,  which  was  not  to  commence  tUl  after  his  death. 
nt  tboaght,  therefore,  the  case  too  strong  for  the  court  to  attempt  to  get 
over;  to  do  it  would  create  great  confusion,  and  it  would  be  to  no  purpose 
^^f  (Mities  to  make  deeds,  if  arguments  from  convenience  or  inconvenience 
*^n  to  prevail  to  over-rule  them. 

F 
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iUnveUed, 
Utier  mttif  be 
raiatd  infa^ 
tkir'M  ^fe'time* 


[112] 


[lis] 


mortgs^  and  sale,  and  are  applicable  to  different  objectSi  and 
where  such  words  are  u^ed  together  and  indiscriminatelyi  as 
pointing  out  different  modes  of  raising  such  portions;  fori  in 
either  of  the  last-mentioned  cases.  Lord  Cowper's  reasoning 
in  the  case  of  Corbett  v.  Maidwell  does  not  apply. 

Thus  where  A.  {k\  upon  his  marriage  with  B.,  settled  his 
estate  to  the  use  of  himself  for  life,  remainder  to  the  use  of 
his  first  and  other  sons  in  tail  male,  remainder  to  trustees  for 
oi^  thousand  years,  remainder  over ;  and  the  trust  of  the  term 
was  declared  to  be,  th^t  in  case  there  should  be  no  issue  male 
of  the  bodies  of  the  said  A.  and  B.  begotten,  that  should  live 
to  the  age  of  twenty-on(9  years,  or  be  married  and  have  issue, 
and  that  there  should  be  one  or  more  daughter  or  daughters  of 
the  bodies  of  the  sa^  A.  a|id  B.,  then  the  said  daughter  or 
daughters  should  have,  if  but  one,  the  sum  of  4000/.  for  her 
portion,,  and  if  two  or  more,  the  sum  of  5O0O/.,  equally  to  be 
divided  between  them,  at  their  ages  of  twenty-one,  or  day  of 
marriage,  which  should  first  happen ;  and  if  there  should  be 
but  one  daughter,  that  then  she  should  have  the  yearly  sum  of 
100/.  to  be  paid  her  half  yearly,  by  equal  portions  lor  ber 
maintenance ;  and  if  there  should  be  two  or  more,  then  the 
sum  of  100/.  to  be  paid  them  half  yearly  in  equal  shares,  till 
their  respective  portions  should  be  raised  and  paid;  and  in  case 
the  portions  were  not  paid,,  that  then  the  trustees,  their  execu- 
tors, 8u:.  should,  out  of  the  rents  or  profits,  or  by  mortgage  or 
sale  of  the  premises,  or  any  part  thereof  during  the  term,  raise 
and  pay  the  several  portions  before  limited ;  provided  that,  if 
the  father  should,  in  his  life-time,  prefer  them  in  marriage  with 
portions  equivalent  to  those  therein  limited,  or  that,  afiter  his 
death,  the  remainder-man  should,  upon  their  nuuriage,  pay 
tliem  portions  equivalent,  or  that  there  ahoujid  be  no  daughter 
or  daughters  who  should  live  to  attain  die  age  of  twenty-one, 
or  be  married,  that  then  the  term  should  cease  and  be  void. 
B.  the  wife  died  in  her  husband's  life-time,  leaving  no  issue 
male,  but  only  three  daughters,  who  were  all  unmarried  (n); 
and  one  question  was,  whether,  upon  this  trust,  the  daughters 
portions  were  to  be  raised  in  their  father's  life-time?  And  it 
was  held  by  Lord  Talbot  that  they  were ;  for  that  the  term  was 
vested  originally,  and  the  portionswere  no  longer  contingent; 

Qi)  HMleikwaUe  v.  Cartwrighi,  Ca.  Temp.  Talbot,  31. 


(D)  In  Reg.  Lib.  A.  1735.  fo.  391.  the  daoglitera  are  stated  to  be  married. 
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baty  immediately  upon  the  mother's  death,  became  vested  (e); 
lod  that  the  option  given  to  the  trustees  of  raising  either  by 
rents  or  profits,  or  sale  or  mortgage  of  the  premises,  did  not 
warrant  an  inference  (which  had  been  drawn)  that  the  father's 
death  must  necessarily  precede,  since  it  was  impossible  for  the 
trustees  to  raise  the  portions  out  of  the  rents  and  profits  during 
his  life :  for,  in  deeds,  it  was  usual  to  put  in  every  way  which 
night  be  made  use  of;  but  it  did  not  from  thence  follow,  that 
the  daughters  were  to  wait  till  the  trustees  could  make  their 
choice  which  way  they  should  raise  their  portions ;  that  might 
be  maling  them  wait  till  their  foi'tunes  would  be  of  no  service 
to  tbem ;  and  though  the  mortage  or  sale  was  to  be  during 
the  term,  which  was  not  to  commence  in  possession  till  the  fa-^ 
tbtt's  death,  yet  the  portion  might  well  be  raised  in  his  life- 
tine,  it  being  no  where  said,  that  the  portions  should  not  be 
raised  till  after  such  time  as  the  term  should  take  effect  in  pos-^    ,    [  1 14  ] 
session.     Indeed,  had  there  been  no  express  authority  given  to 
the  trustees  to  sell  or  mortage,  there  might  have  been  some 
difficultj ;  but  since  they  had  the  power  of  doing  both,  they 
might  use  that  vrfiich  would  best  suit  the  interest  of  the  daugh- 
ters.   As  to  the  proviso,  whereby  the  term  was  made  void  in 
case  the  father  should,  in  his  life-time,  prefer  the  daughters  id 
narriage  with  portions  equivalent  with  those  provided  by  the 
settlement,  that  had  been  objected  to  prove  the  parties  design 
was,  that  the  portions  might  not  bo  raised  during  the  fether's 
life,  by  reason  of  the  power  reserved  to  him  of  providing  for 
them  in  his  life-time  by  portions  equivalent ;  but,  in  that  re- 
spect, this  case  differed  widely  from  the  case  of  Corbett  v.  Maid- 
W€U{1),  for  there  it  was  part  of  the  description  of  the  daughter 
diat  she  should  be  unmarried,  or  unprovided  for  at  the  time  of 
the  father*s  death ;  which  description  gave  the  father  time  to 
perform  it  during  his  life  for  the  reason  before  mentioned ;  but 
thb  vras  no  such  description.     And  the  portions  were  decreed 
to  be  raised  with  interest  from  the  mother's  death,  at  which 
time  they  vested. 

Again^  words  pointing  out  die  specific  and  precise  time  when       [  ^  1^  ] 
money  is  to  be  raised,  will  take  a  case  out  of  the  general  rule ;   kindof  Um  to 

truateeyprohi' 

(I)  Sopra,  108.  ^tHi^  kirn  to 

__  act  othtneiie. 

(E)  Duriog  tbe  life  of  the  father  and  mother  they  were  conttofent  by 
reason  of  the  oncertainty,  whether  there  would  be  any  iMue  male  between 
them;  bsty  immediately  upon  tbe  mother's  death,  they  became  no  longer 
contiiifeB^  bat  absolutely  vested  by  reason  of  the  death  of  one  of  the  par- 
tics  without  issue  male,  which  in  a  court  of  equity  Lord  Talbot  said  was 
deemed  a  total  fiuinre  of  issue  male  between  them«    For.  33. 

F2 
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because  they  implj  a  negative,  that,  till  then,  tfaey  shall  not  be 
raised,  and  if  such  negative  words  were  added,  it  would  be  out 
of  the  question;  for  a  declaration  of  a  trust  is  like  the  prescrib- 
ing a  law  to  the  trustee,  which  is  to  be  observed  by  him  ioi- 
plicitly,  and  therein  contains  a  prohibition  to  act  otherwise  than 
as  diiected :  such  an  affirmation  implies  a  negative,  in  tliesame 
manner,  as  declaring  the  trust  of  a  term,  that  3000/.  be  raised, 
implies,  negatively,  that  no  more  than  5000/.  shall  be  raised; 
or  as  declaring  tliat  younger  children  shall  be  paid  their  por- 
tions at  twenty-one,  implies  that  they  shall  not  be  paid  before 
twenty-one. 
nmue^^/Ur^         Thus,  where,  upon  the  marriage  of  A.  with  B.(m),  tbefa- 
deuih  qf  father   ther  of  A.  covenanted  to  settle  lands  in  the  articles  mentioned 
J^nSf^iT    ^"  A-  *^''  "''^>  remainder  to  B.  the  intended  wife  for  life,  re- 
jior/tofu  ttfter     maindcr  to  the  6r8t  and  every  other  son  of  the  marriage  in 
qfierm^poHioh  Jailmate,  remainder  to  trustees  for  five  hundred  years,  upon 
Tuttd  ^  Mar-    the  trust  therein  mentioned,  remainder  to  the  use  of  the  falber 
raueahletiU       in  fee.     The  trust  of  the  term  was  declared,  that  the  trustees 

"^Ml'ie^l*     *^°"'^'  f^^^  ^^^  ^f^^^  ^^  commencement  of  the  term,  raise 

portions  for  the  younger  children  of  the  marriage,  viz.  if  but 
one  younger  child,  then  3000/. ;  if  more,  4000/.  to  be  raised 
by  the  rents  and  profits,  or  by  sale,  demise,  or  mortgage,  and 
^  payoble  at  twenty-one  or  ferriage.  The  marriage  took  effect, 
and  there  was  one  daughter  (f).  Then  A.  the  husband  died, 
and  his  father  settled  tlie  estates  on  his  daughter-in-law  B.  for 
life,  remainder  to  trustees  for  five  hundred  years,  the  reversion 
to  himself  in  fee.  The  trust  of  the  five  hundred  years  term 
was^  that  the  trustees  should,  from  and  after  commencement  of 
the  term,  by  rents  or  profits,  sale,  demise,  or  mortgage,  raise 
3000/.  to  be  paid  to  the.  daughter  at  her  age  of  tweuly-oue,  or 
marriage,  but  there  was  no  provision  for  maintenance.  Aud 
on  a  bill  filed  by  the  daughter  and  her  husband  (she  being  under 
age)  for  the  portion,  the  question  was,  whether  it  was  then  pay- 

(m)  Bytler  t.  Duneombe,  1  P.  Wnw.  448.    S  Vem.  760.    10  Mod.  433. 
1  Eq.  Ca.  Abr.  059. 


KMm|[fr  ehil'         (F)  Who,  it  was  admitted,  came  mider  tlie  description  of  a  younger  cWM. 

dren.  Indeed  an  eldest  daughter,  and  every  one  but  the  heir  or  person  who  takes 

tlie  estati',  is  in  equity  considered  as  a  younger  child ;  but  that  cljaracter  must 
continue  up  to  the  time  of  payment  to  entitle  a  child  to  a  share  of  the  por« 
tion.  Beale  ▼.  Beale,  1  P.  Wms.  ^4i.  Sarage  v.  CarroU,  1  Ball  &  Beatty, 
arr.  and  see  3Jatthewa  v.  Faui,  9  Jno.  Wils.  64.  As  to  a  daughter  being  con- 
sidered as  an  eldest  son,  see  Northumftirland  v.  Egremont,  I  Eden,  435.  The 
daughter,  in  the  case  in  Uie  text,  married  the  plaintiff,  a  tradesman,  at  tlie 
age  of  lil'teen,  in  tlie  life-tiwe  and  without  the  consent  of  her  mother;  wlio 
was  the  surviving  parent. 
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oble,  or  whether  it  must  wait  until  the  death  of  the  parent,  the 

mother,  who  was  then  but  forty-three  years  of  age  ?     And  it 

iras  held  by  Lord  Chancellor  Parker,  that  it  should  be  raised 

prout  the  deed,  namely,  ajier  the  commencement  nf  the  term  in       [  117  ] 

possession :  for  that  the  declaring,  by  the  trust  of  the  term^  the 

portion  should  be  raised  after  the  commencement  of  the  term^ 

implied  a  negative  that  it  should  not  be  raised  before  (g). 

But,  in  tlie  preceding  case,  Lord  Parker  took  a  middle  way ; 
though  he  refused  to  raise  the  portion  before  the  term  came 
into  possession,  he  made  the  reversionary  term  a  security  for 
the  principal  sum. 

Lord  Parker  distinguished  the  case  of  Butler  v.  Duncombe  Butler  v.  Duw 
from  the  case  of  Savillev.  SavilleQi),  which  was  argued  the  ^^^^^'g^J^;^ 
same  term,  and  where,  upon  the  marriage  of  A.  with  the  daugh-  dUHnguished, 
terof  B.,  a  rent-ch!u'ge  was  settled  upon  her  for  her  jointure, 
and  a  term  of  ninety-nine  years  was  limited,  to  commence 
after  the  death  of  A.  her  husband,  determinable  upon  the  death 
of  his  then  intended  wife,  in  trust,  the  better  to  secure  her  this 
leot-charge,  with  remainder  of  the  lands,  thus  charged,  to  the 
first,  &c.  sou  of  the  marriage,  with  remainder  to  trustees  for 
five  hundred  years,  to  raise  portions  for  daughters,  if  no  male 
issue,  the  portions  to  be  paid  at  the  age  of  sixteen,  or  marriage,  [  118  ] 
which  should  first  happen ;  in  which  case  his  Lordship  allowed 
that  this  five  hundred  years  term  for  portions  took  place  in 
equity  from  the  death  of  A.,  the  ninety-nine  years  term  being 
raised  for  a  particular  purpose  only ;  namely,  for  securing  the 
rent-charge,  and  subject  to  that  trust,  which  extended  only  to 
part  of  the  profits;  whereas,  in* the  case  then  in  question  {But' 
ler  and  Duncombe  s  case),  the  whole  profits  of  the  estates  were 
disposed  of  until  the  commencement  of  the  term  to  the  mother 
for  life,  which  distinguished  it  from  the  case  of  Savifle  v.  Sa- 
vilU.  But'Lord  Hardwicke  observes,  in  a  subsequent  case,  that 
Lord  Macclesfield  founded  his  decree  upon  the  single  words, 

(n)  Cited  1  P.  Wihs.  456.    S.  C.  2  Atk.  458. 


(0^  Ad«I  It  was  accoHiTiRly  di'crecd,  that  thf  portion  shontd  not  be  raised  Decree  mtd  ^ 
ia  the  Ufe-time  of  the  jointress,  nor  bear  interest  till  the  commencement  of  urtutioM. 
the  tinn.  On  the  rehearing,  however.  Lord  Parker  (who  was  afterwards 
cTfited  Karl  of  Macclesfield)  decreed  the  husband  might  sell  and  dispose  of 
a  moiety  as  he  thought  fit,  the  wife  being  in  court  and  consenting ;  but  thia 
decree  appears  to  have  been  made  by  consent  between  the  parlies.  6  Yes. 
^b,  Tliii  case  was  afterwards  cited  in  Brmni  ▼.  Berkley,  postea,  119 ;  and 
it  was  there  admitted,  that  if  in  the  declaration  of  trusts  the  mtenuon  of 
the  partv  appeared  to  be  that  the  portion  should  be  postponed  to  the 
coainieiKemenl  of  the  term  in  possession,  it  should  not  be  raised,  alUiougU 
tlic  tine  prefixed  for  payment  had  arrived. 
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"  from  and  after  the  commencemeot  of  the  term ;"  and  indeed 
the  latter  ground  of  distiDction  between  a  case,  where  the  whole 
profits  are  settled  in  jointure,  and  a  case  where  only  part  of 
them  are  so  settled,  seems  not  to  be  of  great  weight ;  for  the 
same  circumstance  occurred  in  die  cases  of  Heyter  v.  Jones ; 
Staniforth  v.  Staniforth;  and  Smith  v.  Evans  (p). 

But  necessary  inference,  furnished  from  the  circumstances  of 
[  119  J       the  case,  being  inconsistent  with  the  design  of  raising  the  por- 
tions, before  the  term  comes  into  possession,  is  sufficient  to 
distinguish  a  case  out  of  the  general  rule  to  which  we  have  be- 
fore alluded. 

S'^wjf^  Th"«*  where  lands  were  settled  on  the  marriage  of  A.(p),  in 
iim,thmie^       the  usual  form,  with  a  remainder  to  trustees,  and  their  heirs  in 

^HmfX^  ^^'  **!*  ^^  ^®  '"^  ^'  ^^^^^  ^^^^  "^  *^°  ^y  ^^^  marriage, 
MMtMaNM,       or  if,  having  sons,  they  should  all  die  before  twenty-one,  with- 

l^reetdispariiJ,  ^^^  "*"®'  ^hen  the  trustees  should,  out  of  the  rents  and  profits 
pUMtmu^  ^^  *®  premises,  or  by  sale  or  leasing,  or  otherwise,  raise  for 
•WW wpoaes-  ^^  daughters  of  this  marriage,  if  but  one,  £500/.  payable  at 
«««•  twenty-one,  or  marriage,  which  should  first  happen ;  and  should 

also  raise  and  pay  the  yearly  sum  of  IQOl.  by  half-yearly  pay- 
ments for  her  maintenance  and  education,  until  her  said  portion 
should  be  due,  the^rst  payment  of  the  maintenance  money  to 
be  made  at  such  of  the  said  half-yearly  feasts,  as  should  next 
happen  after  the  estate  so  limited  to  the  trustees  as  aforesaid 
should  take  effect  in  possession,  together  with  farther  provisions 
if  there  should  be  more  daughters  than  one;  particularly   if 
[  120  ]     n»ore  than  three,  that  the  trustees,  &c.  should  stand  seised  of 
the  premises  for  the  benefit  of  all  and  every  of  the  daughters, 
to  be  divided  amongst  them  equally,  as  tenants  in  common,  and 
of  their  respective  heirs  and  assigns  for  ever.    The  husband 
died,  having  left  no  issue  male  by  the  marriage,  and  but  one 
daughter,  who,  being  twenty-one,  filed  her  bill  in  the  life-time 
of  her  mother  (who  had  her  jointure  on  the  premises)  against 
the  trustees,  for  the  raising  of  this  portion  by  sale  or  mortgage 
of  their  reversionary  trust  estate,  and  also  with  interest  from  the 
time  the  same  became  payable ;  but  the  bill  was  dismissed  by 
Lord  Macclesfield,  on  a  hearing  before  him  and  the  Master  of 
the  Rolls,  upon  the  ground,  that  all  contingencies  had  not 
happened,  since  the  estates  for  life  must  all  deteimine  before 
the  portion  could  or  ought  to  be  raised.    Tlie  court  admitted 
fliat  the  intention,  as  to  the  manner  of  raising  the  portion, 

(o)  Vide  supra,  103, 104. 106.  485.    3  Bro.  Pari    Ca   a^t     n  v^ 

«  Brcme  v.  Berkley,  2  P.  Wms.      cZ  Abr.^TXr.^d^^^^^  ^^- 
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ought  to  prevail;  but  here  the  intention  wsb  plain,  from  the 
hctf  that  the  maintenance  for  ihe  daughter  was  not  to  be  paid 
until  the  trust  estate,  chargeable  with  theportionf  took  effect  in 
possession^  and  the  payment  of  the  maintenance  must  be  in- 
tended to  precede  the,  payment  of  the  portion.  The  mainte- 
nance must  determine  when  the  portion  became  payable,  and  [  ^^^  ] 
this  was  the  plainest  indication  imaginable  that  the  parties  in- 
tended the  portions  should  not  be  paid  until  the  trust  estate 
came  into  possession,  which  made  this  a  stronger  case  than  that 
of  Butler  v.  Duncombe ;  and  this  decree  was  affirmed  on  apped 
to  the  House  of  Lohis. 

The  principles  laid  down  by  Lord  Parker,  in  the  case  of  ^Bmejmfaihei^B 
Bnme  v.  Berkley,  were  followed  up  by  Lord  Hardwicke  ^^J^'r^oMu 
(whose  general  inclination  was  against  raising  portions  in  the 
bther^s  life-time)  in  that  of  Stevens  t.  Dethick  (q).  There  a 
question  arose  upon  a  settlement  made  on  the  marriage  of  the 
defendant ;  die  first  Kmitatioti  of  which  was  to  the  defendant 
for  life,  without  impeachment  of  waste;  then  to  trustees,  to 
preserve  contingent  uses,  reiAainder  to  his  wife  for  life,  re- 
mainder to  the  first  and  every  other  son  of  the  defendants 
body ;  and  in  default  of  issue  male,  then  remainder  to  trustees, 
for  a  term  of  five  hundred  years,  upon  trust  that,  if  there  should 
be  one  or  more  daughters,  the  ttustees,  their  executbrs,  or  ad- 
ministrators, should,  out  of  the  yearly  or  other  rents,  issues 
and  profits,  by  sale,  lease,  or  mortgage  of  the  said  manors, 
messuages^  lands,  8cc.  or  any  part  thereof,  comprised  within  [  122  ] 
die  said  term,  raise  and  pay  unto  such  daughter  or  daughters 
the  sum  of  2000/.  for  hgr  or  their  portion  or  portions,  to  be 
paid  to  such  only  daughter  (if  there  was  but  one)  at  her  age  of 
twenty-one,  or  day  of  marriage,  which  should  first  happen; 
and  if  diey  all  died  before  their  portions  became  due,  then  the 
said  payments  to  cease,  as  to  their  executors  and  administrators, 
and  to  sink  into  the  estate  for  the  benefit  of  the  person  to 
whom  the  reversion  should  belong ;  and  also,  that  such  daugh- 
ter or  daughters  should  have  out  of  the  premises,  comprised  in 
the  term  of  five  hundred  years,  such  yearly  maintenance  as  was 
suitable  to  their  dignity  and  quality,  and  that  the  residue  of  the 
rents,  issues,  and  profits,  above  such  yearly  maintenance,  should, 
in  the  mean  time,  till  the  portions  became  payable,  be  received 
by  such  persons  as  should  be  entitled  to  the  reversion  immedi- 
otely  expectant  upon  the  determination  of'  the  said  term.  The 
ntodier  died,  and  left  no  other  issue  but  a  daughter  who  was 

(9)  5  Atk.  40. 
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[  123] 


[124] 


mtrried.    The  bill  wa$  brought  by  the  husband  and  the  daugh- 
ter against  the  father  and  the  trustees,  to  raise  the  portion  im- 
mediately.    Lord  Hardwicke  obserfing,  that  the  grounds  on 
which  the  portion  was  refused  to  be  raised  in  the  case  of  Brome 
V.  Berkley^  both  b  the  Court  of  Chancery  and  House  of  Lords, 
were,  that  maintenance  being  given,  and  by  the  very  terms  of 
the  trust  to  precede  the  portion,  and  not  to  be  raised,  till  the 
term  took  effect  in  possession,  i  fortiori,  the  portion  was  not 
due  and  payable  till  then.    Apply  that  to  this  c^se.    The  trus- 
tees of  the  term  were,  out  of  the  yearly  or  other  rents,  issues, 
and  profits,  or  by  sale,  lease,  or  mortage  of  the  said  manors, 
Sec.  to  raise  and  pay  unto  such  daughter,  &c.  the  sum  of  200O/. 
for  her  and  their  portion,  &c. ;  and  also  such  daughter  or  daugh- 
ters were  to  have,  out  of  the  premises,  comprised  in  the  term 
of  five  hundred  years,  such  yearly  maintenance  as  was  suitable 
to  their  degree  and  quality;  and  the  residue  of  the  rents  and 
profits  above  such  yearly  maintenance,  was,  in  the  mean  tinne, 
till  the  'portions  became  payable,  to  be  received  by  such  per- 
sons, 8cc.    This  was  the  same  case  as  that  of  Brome  v.  Berk- 
ley, only  that  there  it  was  prayed  to  be  raised  in  the  life-time 
of  the  mother ;  here,  in  the  life-time  of  the  father,  which,  if 
any  thing,  was  more  unfavourable.    The  maiqtepance  then  was 
to  be  raised  out  of  the  rents  and  profits,  after  the  first  quarter- 
day,  when  the  term  should  take  effect  in  possession  ;  here 
the  words,  in  the  mean  time,  were  words  of  relation,  and  re- 
ferred not  only  to  a  time  that  was  to  begin,  but  to  a  time  which 
was  also  to  end ;  but  of  what  rents,  issues,  and  profits,  could 
the  trustees  then  receive  any  thing  i  Could  they  bring  eject- 
ments ?  No,  for  they  could  not  enter  to  raise  the  money  out  of 
the  profits  till  after  the  death  of  the  father.    His  Lordship  was 
of  opinion,  that  the  father  might  have  sold  the  reversion  sub- 
ject to  this  term ;  which  shewed  that  the  whole  trust  of  the 
term  was  to  take  effect  after  the  death  of  the  father.     By  the 
same  argument  as  had  been  made  use  of  for  raising  the  portion, 
the  maintenance  might  have  been  raised  in  the  life-time  of  the 
father  as  well  as  the  portion ;  but  it  was  the  subsequent  words 
that  confined  it  to  the  time,  if  the  terms  take  effect  in  posses- 
sion,   it  was  said  that,  in  the  case  of  Brome  v.  Berkley^  there 
were  the  words  **  take  ^ect  in  possession,*^  and  no  such  words 
here ;  but  those  words  were  made  use  of  there  only  to  shew 
that  maintenance  could  not  be  raised  in  the  life-time  of  the 
mother.    The  same  argument  would  hold  as  strong  here ;  for 
though  the  words  were  not  exactly  the  same,  yet  they  were  of 
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equal  force,  namelyi  "  immediately  expectant  upon  the  deter-' 
mination  of  the  term** 

But  Lord  Hardwicke,  in  the  last-mentioned  case  of  S/et^eni       [  125  ] 
?.  Dethickf  seemed  to  think  that  stronger  circumstances  were  1^^^^  Y. 
necessary  to  shew  that  portions  were  not  to  be  raised  until  the  cumstancea  in 
term  for  securing  them  came  into  possession,  where  the  claim  ^eu/€jnejif? '"  ^ 
arose  onder  a  will,  than  where  it  arose  under  a  settlement ;  and 
his  Lordship  urged  that  as  one  ground  for  distinguishing  be- 
tween that  case  and  the  case  of  Hall  ¥.  Carter  (r),  decided  by 
him  at  a  prior  period  of  time* 

The  circumstance  of  its  being  directed  (s)  that  a  portion  shall  Portion  ma 
be  raued  out  of  the  rents  and  profits,  or  by  mortgage,  is  not  a  merdy  iogivt 
reason  why  it  should  wait  |ill  the  term  comes  into  possession,  *^^  '^ 
io  order  that  the  trustees  may  make  their  election ;  indeed  this 
ground  was  taken  in  argument  in  the  c^es  of  Brome  v.  Berkley, 
and  Hall  v.  Carter,  but  was  over-ruled  by  Lord  Hardwicke  in 
the  latter  case,  his  Lordship  observing,  that  there  were  many 
cases  of  settlements  where  this  election  was  given  to  trustees, 
and  jet  they  had  not  been  allowed  to  postpone  the  raising,  in 
order  to  make  their  election  only  (h). 

There  A.  by  his  will  (f),  created  a  term  of  one  hundred  yem-s,       [  126  ] 
intrust,  out  of  the  rents  and  profits  of  tlie  premises,  or  by  ^^p^JJ^Xrf 
mortgage  thereof,  to  raise  portions  of  100/.  for  each  of  the  HU  term  is  in 
daughters  of  his^  son  B.  payable  at  eighteen,  or  day  of  marri-  tum  may  le 
age;  and  moreover  to  pay  to  every  such  daughter  or  daughters  ^^^-^l 
the  sum  of  6/.  a  year  for  their  maintenance,  till  their  respective  rest. 
portions  should  become  due  and  payable ;  with  a  proviso,  that 
it  should  be  lawful  for  his  son  B.  to  make  a  jointure  to  such 
woman  as  he  should  marry  of  all  or  any  part  of  the  premises 
limited  to  him,  and  in  case  .of  failure  of  issue  male  of  B.,  the 

(r)  Infra,  126.  (0  HaU  ▼.  CarttTf  2  Atk.  355. 

(s)  Smdyt  ▼.  Sandys,  1  P.  Wnis. 

707. 


(H)  In  this  case  of  Sandys  ▼.  Sandys,  nbi  supra,  the  trust  declared  of  tlie    Share  if  term 
retersionary  term  was  not  confined  to  raising  the  portions  by  rents  and  pro-    *»W,  time/or 
fits,  hot  It  wasexpreaslv  directed  that  it  might  be  raised  by  sale  or  mortgage ;   paymeni  hating 
Md  a  time  was  fixed  for  pavment  of  the  portion,  namely,  twenty-one  or    arrived* 
niarriaffe.    There  was  issue  n>ur  daughters,  and  no  son.    After  tbe  death  of 
tbewite,  the  eldest  daughter  liaving  married,  her  husband  brought  a  bill  to 
Inveooe  fourth  of  tbe  sum  mentioned  in  tlie  settlement  raised  immediately 
by  ale  or  mortgage.    Lord  Macclesfield  reluctantly  decreed  a  foorth  part 
of  the  terra  to  be  sold,  observing  at  the  same  time,  tliat  though  this  was  a 
Blatter  of  trust,  yet  since  all  the  contingencies  had  happened,  and  nothing 
remained  tosospeud  the  execution  o'f  the  trust,  it  did  not  evidently  appear 
bat  that  the  parties  intended  the  portions  to  be  raised  out  of  tbe  reversionary 
teiiD ;  thererore  he  did  not  look  upon  it  as  within  the  discretion  of  the  court 
anymore  than  iu  the  option  of  the  trustees,  whether  they  should  or  should 
oot  be  raised ;  but  it  was  a  thing  not  to  be  encouraged. 
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like  limitation  to  Us  two  other  sons ;  with  a  proviso,  that,  in 
case  sach  person  or  persons  as  should  be  next  in  remainder  or 
reversion,  expectant  upon  the  said  term  of  one  hundred  years, 
should  and  would  pay  unto*  such  daughter  or  daughters  of  the 
said  B.  or  their  guardian,  or  to  such  person  as  should  be  law- 
fully authorized  to  receive  the  same,  all  and  every  of  their  re- 
spective portions  of  100/.  a  piece,  either  before  or  after  die 
same  were  due  and  payable,  by  the  direction  of  his  will ;  that 
then  the  said  term  of  one  hundred  years  should,  from  thence- 
forth,  cease  and  determine  for  the  benefit  of  such   person 
[  127  ]       or  persons,  in  remainder  or  reversion  as  aforesaid.     B.  had 
daughters,  but  no  son,  and  died,  leaving  his  widow,  who  had 
a  jointure  of  the  whole  estates  devised  under  the  will.     And 
the  question  was,  whether  the  daughters  portions  should    be 
raised,  in  the  life-time  of  the  mother,  by  mortgage  of  the  re- 
versionary estate  ?    And  Lord  Hardwicke  determined  that  tbey 
should  be  raised  immediately.    And  his  Lordship  distinguisfaed 
thu  case  from  that  of  Brome  v.  Berkley  (ii),  upon  the  ground, 
that  in  the  latter  case,  the  daughter  was  not  entitled  to  have  any 
maintenance  till  the  term  took  effect  in  possession,  but  in   the 
present  case,  it  was  far  otherwise  (x) ;  for  the  maintenance  was 
actually  a  charge  upon  the  estate,  and  the  trustees  were  to  pay 
6/.  per  annum  to  each  daughter  till  dieir  portions  respectively 
became  due  and  payable,  and  was  not  postponed  until  after  the 
term  came  into  possession,  so  that  maintenance  run  on  till 
then.    And  though  he  did  not  know  any  instance,  where  a  sale 
had  been  directed  for  maintenance  out  of  rents  and  profits 
[  128  ]       (because  it  must  be  tfnnual,  which  would  create  endless  trouble) 
yet  it  was  a  charge  upon  the  estate,  and  the  arrear  which  was 
incurred  must  be  paid  off  after  it  came  into  possession.    Then 
where  could  be  the  objection  of  mortgaging  the  reversion  Aten, 
Atiomretn      or  what  harm  could  it  be  to  the  reversioner?    Because,  tlie 
o/matiii€iMiice.  moment  ^^  te^m  came  into  possession^    the  arrears  of  the 

maintenance  must  be  satisfied.  As  to  the  objection,  that  the 
portion  being  directed  to  be  raised  out  of  rents  or  profits,  or 
by  mortgage,  therefore  it  ought  to  wait  till  the  term  came  into 
possession,  that  trustees  might  make  their  election,  this  was  the 
argument  in  Brome  v.  Berkley:  but  there  were  many  cases  of 
settlements  where  this  election  was  given  to  trustees,  and  yet 
tbey  were  not  allowed  to  postpone  the  raising,  in  order  to  make 
their  election  only.     And  his  Lordship  said  he  was  not  clear 

fn)  Sopra,  119.  ttrest  might,  by  forcclosurf ,  be  got 

X)  Lord  Macciesfield  thought  this      upon  interest.  [As  to  this,  sec  autea, 
no  reason,  because,  if  so,  then  in-      107,  note  (z).<*£d.] 
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wbeiber  it  might  not  be  raiaed  by  sale,  if  it  had  stood  only 
upon  the  words,  *'  renti  and  profits/'  which  had  been  held  to 
carry  a  fee. 

Although  children,  who  claim  portions  so  circumstanced,  are  Other  wovi- 
entitled  to  other  proWions,  they  shall,  uotwithsUnding,  have  ^^^^J^ 
Hm  portions  raised  when  payable ;  for  that  circumstance  does  lupend  por- 
not  furnish  any  ground  to  suspend  the  raising  them ;  because,  if       [  129  1 
ihejf  have  a  right  to  portions  by  the  settlement,  they  ought  not 
to  lose  that  right  by  having  a  farther  provision. 

In  the  case  of  Reresby  v.  Newland  (y),  Lord  Macclesfield  Portion  to  be 
laid  sooie  stress  on  the  words  ''  to  be  raised  by  rents  and  pro-  ^jnorrwe/flr 
fits,  or  by  sale,  or  mortgage,  and  paid  at  the  daughter's  attaining  «•  ^**!J^^** 
the  age  of  eighteen,   or  marriage,  or  within  oi  short  a  time  Sale  ^  rever- 
after  asthestime  should  or  might  be  conveniently  raised {i);"  j^^^^.^ 
observing,  that,  in  his  opinion,  it  could  not  be  conveniently  time^  tMoiuw 
raised  by  selling  a  reversion,  which  would  incommode  the  family 
to  that  degree  as  to  ruin  the  estate;  for  which  reason  he  though! 
that  it  could  not  be  conveniently  raised  until  the  death  of  the 
iather.    But  his  Lordship  was  of  opinion,  in  the  case  of  Traf-- 
ford  v.  Ashton  (yy),  where  the  tenants  for  life  were  dead,  and 
the  question  was  between  the  remainder«>man,  a  remote  relation, 
and  the  daughters  of  the  settlor,  whether  the  trustees  might  sell 
or  mortgage  a  term,  the  trusts  of  which  were  declared  to  be, 
that  if  the  settlor  should  die  without  issue  male  of  the  said 
marriage,  and  should  leave  one  or  more  daughters,  then  the 
trustees  should,  out  of  the  rents  and  profits,  raise  8000/.  for       [  ISO  ] 
the  daughters  of  that  marriage,  to  be  paid  to  them  as  soon  as 
coQveniently  could  be,  without  limiting  any  express  time  when 
the  porfions  were  payable,  that  the  portions  were  presently  pay- 
able; for  the  daughters  being  twenty-one  at  their  father's  death 
(who  survived  their  mother)  and  marriageable,  it  was  then  con- 
vaiient  that  they  should  have  their  portions  (k). 

fjf)2P.Wins.94.  rpecrec  affirm-      487.— £d.] 
H.   Don.  Proc    t  Bro.  Par.  Ca,         (yy)  [Antea^  p,  84.— Ed.] 

*■         ■■■»■■.      I      I         ■■ii,.i       I         »    ■■     ■■       ■ 

(1)  Tbe  words  were,  "  or  within  as  short  a  time  after  as  the  same  should  Words  0/  triui» 
or  miglit  be  coovenieDtly  raised,  the  elder  of  the  daughters  to  be  first  paid, 
>od  for  the  yearly  maintenance  of  snch  daughter  or  daughters,  until  her  or 
Mr  portion  or  portions  should  or  might  l>e  raised  as  aforesaid,  if  there 
""boald  be  but  one,  the  yearly  sum  of  502.,  and  if  two  or  more,  the  yearly 
^001  of  35i.  a  piece,  to  t>e  paid  to  such  daughter  or  daughters  upon  Michael- 
">^Mhiy,  and  Lady-day,  the  first  payment  thereof  to  begin  upon  snch  of  the 
fii4  feasts  as  should  first  happen  next  af^cr  the  death  of  the  father,  it  being 
ike  tnu  intent  and  meaning  0/  the  partieai  that  no  yearly  maintenance  should  be 
^t9  9r  raieed  for  any  each  daughter  or  daughters  during  the  life  of  the  father," 
Mr.  Cox*s  note,  S.  C.  2  £q.  Ca.  Abr.  644,  pi.  15. 

(K)  In  the  case  of  Warr  v.  Ifiorr,  l*rec.  in  Ch.  213,  where  the  power  was 
^ot  nuaing  portions  at  such  cvayeoient  time  as  the  trustees  should  appoint. 


93 


CAP.  IV. 


OF   THE   MORTGAOOlt. 


Portion  may  be 
vetted  at  twen' 
tff-ane,  though 
not  then  pay^ 
abU, 


EquUy  will  not 
*fVpiy  provision 
for  taainte- 
nanee^  to  obtain 
afwve  construe' 
tion» 


[1311 


No  time  fixed 
for  payment  of 
poriiony  it  can 
be  raited  by 
rents  only. 


And  the  words,  which  dire<;t  the  payment  of  the  portion  at 
twenty*one>  or  marriage^  do  not  at  all  militate  against  the  con* 
struction  last  alluded  to  in  favour  of  the  heir  or  reversioner, 
where,  from  the  words  in  the  instrument,  there  is  no  room  to 
admit  it ;  because,  such  words,  neverthe/ess^  have  their  ef9fect, 
for  they  vest  a  right  in  the  portion  in  the  child,  when  it  attains 
that  age,  or  the  event  referred  to  arrives,  and,  thereupon^  the 
portion,  in  case  of  the  death  of  the  party  entitled  to  it,  be- 
comes transferable  to  executors  or  administrators,  as  a  vested 
interest. 

Nor  will  the  objection  (2),  that  the  settlement  does  not  pro- 
vide maintenance  until  the  portion  is  payable,  be  of  any  weight 
to  prevent  the  above  construction,  for  there  is  00  reason  that 
equity  should  supply  that,  any  more  than  that  it  should  supply 
the  want  of  a  portion,  if  none  were  provided.  In  truth,  this 
may  be  industriously  omitted  by  a  settlement,  tis  intending  to 
leave  the  child  to  depend  upon  the  mother,  who,  by  the  law  of 
the  land,  and  of  nature,  is  bound  to  provide  for  it. 

But  where  no  particular  time  is  mentioned  for  the  payment 
of  portions,  though  the  same  are  secured  by  a  term,  and  di- 
rected to  be  paid  out  of  the  rents,  issues,  and  profits  of  the 
premises  comprised  in  the  term,  courts  of  Equity  (who  use  a 
discretionary  power  in  such  cases,  if  tlie  children  to  take  be  of 
tender  years,  although  the  events  have  happened  on  which  they 
are  to  vest)  will  not  raise  them  by  sale  or  mortgage,  but  will 
leave  them  to  be  paid  out  of  the  profits  as  they  accrue ;  consi- 
dering these  as  cases  of  portions  to  be  raised  by  perception  of 
profits  without  interest^  and,  therefore,  not  due  until  produced 
thereby :  the  cases  of  Evelyn  v.  Evelyn,  and  of  The  Earl  of 
Hirers  V.  The  Earl  of  Derby,  fall  under  this  distinction  (a)  (l). 


(z)  1  p.  Wins.  454. 


(a)  J  P.  Wms.  660.  671.    2  Vern.  72. 


A,  hoeing  power 
to  lease,  {leases 
to  ceau  when 
portions  raiMrf) 
demised  to  B, 
for  600  years. 
Intrust,  by  sale 
or  mortgage,  to 
raise  portions, 
B»  cannot  mort- 
gage, and  por- 
tions raiseable 
by  rcnU  only. 


and  tbcy  died  without  making  any  appointment ;  the  Matter  of  the  RoU^ 
supplied' the  omission,  on  a  bill  brought  for  that  purpose,  by  limiting  a  rea- 
sonable time. 

(L)  The  cases  of  Evelyn  ▼.  Eteiyn,  and  Bxeers  ▼.  Derbv,  are  material  to 
the  point  under  consideration,  and  are  therefore  worthy  of  further  notice. 

In  Etelyn  v.  Evelyn,  S  P.  Wms.  661.  14  Vin.  240,  pi.  11,  Geo^e  £.  the 
father,  and  John  E.  his  eldest  son,  settled  by  recover^'  certain  entailed  es- 
tates, in  strict  settlement,  with  a  power  for  the  sons  of  George  E.,  the 
father,  when  in  possession,  to  make  leases  eavs  waste,  for  the  raising  portions 
for  daughters,  so  as  the  portions  did  not  exceed  the  fortunes  in  money, 
goods,  or  chattels  of  the  wives  w|iom  snch  sons,  making  such  lease,  should 
marry ;  and  fo  as  snch  lease  should  not  take  effect  till  there  should  be  a 
failure  of  issue  male  of  the  body  of  such  sons  so  making  the  lease.— Fee 
simple  lands  were  also  settled  on  the  same  uses,  and  with  the  same  power  of 
portioning,  except  that  a  restriction  was  added  to  snch  power,  in  these 
words,  *'  so  as  such  lease  or  lease*  be  determinable  on  raising  snch  portions, 
and  the  co^ts  and  charges  thereof/* 

The  father  and  eldest  son  died,  and  George  E.,  the  second  son,  being 
seised  of  both  tstates,  on  his  nianiage  with  M.  G.,  in  consideration  of  her 
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In  the  case  of  Pierpoini  v.  Lord  Cheney  (J})^  Lord  Maccles^       [  132  ] 
field  inclined  strongly  against  raising  maintenance  by  mortgage  n^iJ^n- 

ierumee  by  mart' 
[b)  1  P.  Wms.  499.    £t  vide  RacwhUl  ▼.  Dansey,  2  P.  Wms.  180.  infra,  1  S3,    gage  of  rever* 

iionary  term, 

laarriage  portion  of  80002.,   and  for  making  a  suitable  provision  for  the  Evelyti 

dau|>hter»  of  that  marriage,  granted  and  clemised  the  same  estates  to  tnis-  ^| 

(ees  tor  a  term  of  500  years,  sans  watte^  to  commence  and  take  eficct  from  Evelyn. 
iuul  after  failure  of  issue  male  of  the  body  of  the  said  George  £.  (bat  sub- 
ject to  tlir  jointure  of  his  intended  wife)  at  the  yearly  rent  of  one  pepper 
corn,  if  demanded,  Dpon  Trust,  if  there  should  be  failure  of  issue  male  of 
the  bo4y  of  the  said  lastly  mentioned  George  £.,  and  he  should  have  one  or 
more  (Uoigrhtcr  or  daughters,  that  then  the  said  trustees,  or  the  survivor,  &c. 
slioaU,  oat  of  the  rents  and  profits  of  the  premises  limited  to  them  for  tlie 
said  300  years,  by  sale,  mortgage,  or  lease  of  the  said  term  or  part  thereof, 
or  bjjT  any  otlier  means  they  should  think  fit,  as  soon  as  conveniently  might 
he  after  the  decease  of  the  said  George  £.,  the  party,  or  in  his  life-time  if 
iKthoald  think  fit  to  have  the  same  sooner  raised,  and  should  so  direct,  raise 
the  som  of  8000<.  for  the  portion  or  portions  of  such  daughter  or  daughters, 
e^oslly  to  be  divided  between  them ;  after  the  raising  and  paying  of  which 
witii  the  costs,  tlie  term  should  cease. 

Tbe  marriage  took  effect,  and  in  1724,  George  £.,  the  son,  died  intestate, 
kavmg  his  wife,  and  three  daughters  of  very  tender  age,  the  eldest  not  being 
more  than  three  years  old^  and  a  large  personal  estate.  The  daughters 
broQgbt  their  bill  against  the  remainder-man  in  tail,  to  have  their  portions 
raised  immediately,  with  interest  from  tbe  deadi  of  their  father,  by  sale  of 
tile  said  term  of  500  years.  The  question  made  by  the  court  vras,  whether 
tbe  sum  of  80001.  was  to  be  raiscHl  by  an  immediate  sale  or  mortgage  of 
tbe  term  of  500  years,  or  only  by  a  gradual  perception  of  the  profits  as  they 
arose  annually  alter  the  term  came  into  possession.  In  considering  this 
ooestion,  Sir  Joseph  JekyU,  M.K.  said  it  would  be  proper  to  take  notice, 
jntf  of  such  kinds  of  powers  as  that  reserved  by  the  present  settlement ; 
fumUy^  of  the  manner  of  wording  this  power,  as  the  same  stood  expressed 
ID  both  deeds ;  thirdhf^  of  the  method  of  raising  the  portions  of  daughters 
or  younger  children,  where  the  deed  or  will  under  which  the  smne  were 
rhinird,  did  not  direct  any  sale  or  mortgage  expressly,  or  where  the  term  or 
interest,  created  as  a  fund  for  that  purpose,  Mras  not  yet  come  into  posses- 
mn]  and  UuUy,  collect  into  one  view  the  result  of  the  whole. 

Ftrti,  as  to  the  nature  of  such  powers,  they  were  to  be  taken  strictly, 
being  to  charge,  burden,  and  incumoer  the  estate  of  a  third  person.  Such 
V45  the  remainder-man,  the  defendant  in  the  present  case,  and  therefore 
it  was  as  much  the  donor's  intention,  that  the  remainder-man  should  have 
bis  estate  subject  to  no  greater  incumbrances  than  the  powers  expressly 
warrauted,  as  that  the  tenant  in  possession  should  have  the  power  to  subject 
it  to  tbe  incumbrances  excepted  by  the  power.  As  to  the  second  point,  it 
^^  necessary  to  distingnisu  between  the  power  as  originally  created  by 
George  E.,  the  father,  under  the  old  settlement,  and  the  subsequent  execu- 
tion of  it  by  George  £.  the  younger,  in  his  own  marriage  settlement,  where 
be  iiad  ceruinly  done  all  that  man  could  do  to  load  the  remainder-man ;  for 
tbuogh,  in  directing  the  portions  to  be  raised,  he  UMide  use  of  the  words 
''  as  soon  as  conveniently  may  be,"  yet  it  was  plain  he  thought  of  notliing  less 
tban  tbe  reoiainder-man's  convenience,  when  he  appointed  the  portions  to  be 
HiiNeti  by  lease,  mortgage,  or  any  other  way  tf  and  means ;  and  that,  after  the  - 
<leath,  or  in  the  life  of  the  jointress,  as  should  seem  meet  to  the  trustees. 
It  roQJd  not  be  pretended,  that  there  were  any  express  words  to  authorise  the 
'^i&ing  the  portions  in  question  either  by  lease  or  mortgage,  or  by  any  other 
way  than  making  leases  for  years,  without  impeachment  of  waste;  for  the 
word  **  portion"  did  not  ex  vi  termini  import  a  gross  sum  to  be  raised  in  a 
loaip,  nor  laoney,  it  might  as  well  be  goodA  and  chattels,  and  misht  be  pay- 
*^l«  at  one  or  different  times. 

Thirdly^  there  were  but  two  ways  of  raising  portions,  the  first  by  sale  or 
mortgage,  the  second  by  perception  of  profits.  Now  where-a  particular  cer- 
taia  time  was  limited  for  the  payment  of  the  portion,  tliere  it  carried  interest 
irom  that  (ime,  and  implied  a  power  of  sale ;  (See  the  cases  of  Trafford  v. 
''^•a,  antea,  84,  and  ivy  v.  Gilbert,  91.  97.)  but  in  the  present  instance, 
no  certalo  time  was  Umited  for  payment,  which  very  much  influenced  the 
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of  a  reversionary  term  expectant  on  the  death  of  the  wife,  al- 
though the  maintenance  as  well  as  die  portion  was  directed  to 


Evelyn 
o. 

Evelyn. 


Prineiple  dc* 
dueedfrom 


present  case,  and  dbttnguUhed  it  from  others.  The  plaintiffs  indeed  had 
insisted,  that  there  was  a  tine  fixed  by  the  proviso,  and  that  was  to  be  im- 
mediately on  failure  of  issne  male  -,  bot  his  Honour  said,  that  was  not  aa 
much  to  denote  the  time  of  payment,  as  to  lay  a  restraint  on  this  power,  by 
adding  very  properly  snch  words  as  might  prevent  it  being  carried  into  cx- 
eention  before  the  contingency  should  happen  contrary  to  the  intention  of 
the  parties ;  and  to  infer  from  thence  anv  immediate  tine  of  payment  was  to 
conclude  by  contraries.  It  was  also  said,  that  the  time  prefixed  for  this  pur- 
pose, was  as  soon  as  the  lease  could  conveniently  be  sold,  but  that  was 
De«s|ing  the  question,  for  it  appeared  plainljr.  that  George,  the  elder,  had 
no&ing  more  at  heart  than  the  continuance  or  his  name  and  estate  in  the 
male  line  of  his  family,  since  that  was  the  only  motive  to  engaae  hino  to 
part  with  tiie  inheritance  of  his  fee-simple  lands,  and  it  would  be  mistrating 
all  the  views  he  had  of  this  kind,  to  suppose  he  had  still  left  it  in  the  power 
of  any  tenant  for  life  so  to  clog  and  incumber  the  estate,  by  any  act  of  liis, 
as  to  leave  the  inheritance  worth  perhaps  one  pepper  corn  only  to  the  re- 
nminder-man  or  his  posterity ;  yet  this  must  be  the  case,  should  the  con- 
struction which  the  plaintiffs  contended  for  take  place,  as  might  appear  to 
any  one  who  considered  that  the  raising  so  large  a  sum  as  80001.  by  tibe 
disposal  of  this  term,  would,  by  charges  and  crowing  interest,  sink  the  valoe 
of  the  estate  to  nothing  before  the  death  of  ue  jointress.  Could  there  tlien 
be  a  more  reasonable  provision  than  to  direct  the  raising  these  portions, 
ratlier  than  to  leave  it  in  the  power  of  any  tenant  for  life  to  mangle  and 
defeat  all  the  subsequent  remainders?  Besides  the  daughters  were  yonn^, 
and  if  the  whole  sum  were  immediately  raised  bv  sale  or  mortgage,  both 
principal  and  interest  might  swell  it  up  to  double  tiie  sum,  ^tore  they 
attained  their  age  or  were  married,  which  was  incompatible  with  the  other 
provisions  of  the  settlement. 

His  Honour  then  went  into  an  elaborate  discussion  of  the  cases,  citing; 
nearly  the  whole  that  are  to  be  foand  in  the  second  division  of  this  chapter  ; 
and  the  principle  he  said  which  he  conceived  to  be  established  by  the  nsany 

Srecedents,  was,  that  wherever  the  estate  was  settled  to  the  use  of  the 
ither  for  life,  with  remainder  to  the  moAer  for  life,  with  remainder  to  the 
sons  of  the  marriage,  and  for  default  of  such  issne,  to  trustees  for  a  term  of 
years,  to  raise  portions  for  daughters,  and  the  father  and  mother  died  vrithont 
issue  male,  and  left  issue  female,  whereby  the  remainder  limited  to  the 
trustees,  which  before  was  only  contingent,  was  then  become  absolutely 
vested,  in  that  case,  though  during  the  life  of  the  surviving  parent  it 


only  an  interesse  termini,  fas  to  this,  see  antea,  105,  note  fY)j  yet  it  ought  to 
be  Fold  in  the  life-time  of  the  survivor,  if  the  time  fixea  for  pajrment  were 
come,  unless  there  were  something  iii  the  deed  very  clear  to  shew  the  intent 
of  the  party  that  the  term  should  not  be  disposed  of  till  it  actually  fell  into- 
possession,  and  then  it  should  be  postponed  till  the  death  of  bo&,  thoogh 
directed  to  be  raised  by  sale  or  mortgage,  and  at  a  time  prefixed.  His 
Honour  also  conceived  it  to  be  settled  by  the  case  of  Brome  v.  Berkieyy 
(antea,  119.)  and  several  other  concurrent  resolutions,  that  wherever  there 
was  a  plain  indication  of  the  intention  of  the  parties  to  postpone  the  payment 
of  the  portion  till  the  term  came  into  possession,  the  court  would  never  direct 
an  immediate  sale  of  such  term. 

Lattly^  Sir  J.  Jek^  considered  the  result  of  the  whole  to  be,  that  every 
power  of  tliis  kindTin  general,  ought  to  be  construed  strictly,  ,but  more 
particularly  where  it  tended  to  affect  a  purchaser  for  a  valuable*  consider* 
ation,  as  the  defendant  seemed  to  be  in  tlie  case  in  question.  In  the  penning 
of  the  power  in  dispute,  there  vras  not  one  word  oreithev  sale  or  mortgage, 
nor  one  single  expression  in  any  other  part  of  the  whole  deed  that  carried 
the  least  implication  of  any  such  authority,  bat  on  the  contrary,  it  appeared 
plainly,  that  no  such  power  could  be  intended  from  the  express  restriction 
added  in  the  close  of  tlie  proviso,  that  ''  the  leases  should  determine  after 
the  sitm  was  raised,"  whicn  could  not  possibly  have  happened,  but  in  the 
supposition  alone  of  their  being  raised  liy  the  perception  of  tlie  rents  and 
profits ;  besides,  notliing  could  be  a  more  plain  indication  of  this  intention^ 
than  the  remarkable  difference  between  this  and  the  other  proviso  in  the 
same  deed  for  charging  the  estate  with  another  portion,  which  was  expressly 
directed  to  be  eitlier  way,  as  well  by  sale  or  mortgage  as  the  other,  and 
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be  niMd  bj  the  tnifltees^  in  the  settlement  in  que9tion,  either 
by  reiUSj  issues,  and  profits,  or  by  sale  or  mortage,  and  to  be 
paid  quarterly,  the  first  payment  at  such  of  the  four  usual  feasts 
as  should  next  happen  after  the  decease  of  the  husband;  ob- 
lerviegt  that  he  had  not  been  able  to  find  one  single  precedent 
for  mortgaging  a  reversion  for  maintenance. 

But,  in  the  report  of  the  case  of  Pierpoini  v.  Lord  Cheney  (0%  But  aherwiMe 
ooe  of  the  counsel  cited  a  case  of  Lord  Herbert,  decreed  by  Hertwrs  aSr 
the  Master  of  the  Rolls,  wherein  the  lale  Lord  Herbert  gave 
his  real  estate  to  his  nephew,  subject  to  a  term  for  years,  which 
was  declared  to  be  upon  trust  by  sale  or  m<Hlgage,  or  with  the 
pw6t9,  to  raise  5000/.  a  piece  for  his  two  sisters,  and  100/. 
per  annum,  maintenance  money;  and  the  estate  happened  to  be 
so  ioambered  with  jointures  and  rent  chaiges,  that  there  was       [  135  ] 
not  enough  to  pay  the  maintenance;  whereupon  the  court  de* 
creed  a  mortgage  of  the  term  to  raise  it. 

And  Lord   Macclesfield  himself,  afterwards,  decreed  in  a  laid  where  eka- 
case  wherein,   o'themnse,  the  children  must  have  been  left  JSwwrwSw 
ooprovided  for  by  the  settiemeni,  that  maintenance  should  be  /br. 
raised  by  the  mortgage  of  a  reversionary  term  vested  m  m- 
tnea. 

In  the  case  lastly  alluded  to  (d),  there  was  a  term  of  500  S«Me. 
yean  limited  to  trustees,  to  raise  porli<nis  for  daughters  in  case 

U)  1  P.  Wms.  490.  [Et  vide  Lydoii         (d)  AtvenMU  ▼.  Doiwey,  S  P. Wins. 
T.  Lydoii,  cited  tiie  latter  end  of  next      180. 
note.^£d.] 


llKrefore  it  was  almost  impossible  to  imagine  tliat  the  parties  to  that  deed 
dKmld  hBYe  inserted  it  in  the  one  and  omitted  it  in  the  other,  if  they  had  not 
Uierchy  intended  a  difference  between  the  two  powers,  and  therefore  on  the 
vliole,  he  was  of  opinion,  that  no  sale  or  mortgage  shonld  he  decreed,  bat 
tiiat  the  pfatintiffs  sboold  wait  till  their  fortunes  could  be  raised  by  a  gradual 
Inception  of  the  rents  and  profits  of  the  lands  in  question,  and  it  was  de- 
(v^^  accordingly.  Reg.  Lib.  A.  1731.  From  which  decree,  so  far  as  it 
rchted  to  the  raising  the  daughters  portions,  there  was  an  appeal  to  the 
HoDse  of  Lords ;  but  on  the  2d  May,  1733,  the  parties  on  both  sides  came 
to  an  agreement,  which  agreement  was  confirmed  by  an  act  of  parliament. 
^  Bro.  Par.  Ca.  109.  See  the  arguments  in  Fitzgibbon,  I3l ;  and  the 
JQ^^ent  of  Sir  Joseph  Jekylli  in  Mr.  Chambers  Report  of  this  case,  1819. 

In  the  case  of  iZioers  Y.  D£r6v,  2Vern.  72.  the  proviso  in  the  marriage    Nofnortgage^^ 
setdcoient  was,  that  if  upon  failure  of  issue  male  of  the  marriage,  the  pre-   no  time  UmUed 
raises  should  go  over  to  auy  of  the  subsequent  remainder-men  -,  and  if  there  far  payment  of 
should  be  a  daughter  of  the  marriage  then  living,  then  the  trustees  should  yortwn. 
shnd  seised  of  the  premises,  to  the  intent  Uiat  such  daughter  should  receive 
^  sttB  of  10,0001.  out  of  the  rents,  revenues,  and  profits  thereof:  the 
Slighter  died  at  seventeen,  and  disposed  of  her  portion  by  will,  and  the 
cosTt  dcelared  that  it  was  an  interest  vested  in  the  daughter,  and  well  dis- 
pQwdeCbyher;  and  .the  rather,  because  there  was  no  time  limited  for  the 
payaent^  dierefore  it  was  payable  as  it  could  be  raised  out  of  the  issues  and 
profito  afiier  the  death  of  the  father.    See  also  amUh  v.  SmUh^  ft  Vem.  9S. 
AnimT.BhMiiy  lb.  439.     Hiekmmy.Anderaan,  lb.  655,  and  postea,  135, 
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of  ito  issue  male  by  the  marrUge.  The  trustees  of  the  tenlif 
were  to  raise  2000/.  a  piece  for  the  daughters  of  the  marriage^ 
payable  at  their  ages  of  eighteen,  with  maintenance  money  at 
the  rate  of  40/.  per  annum,  to  each  daughter  from  the  deaths 
of  their  father  and  grandfather  by  the  mother's  side,  until  their 
portions  should  become  payable.  The  father  died  leaving  two 
daughters,  one  eight,  and  the  other  nine  years  old,  and  the 
[  134  ]  term  did  not  commence  in  possession  until  the  death  of  a 
third  person,  which  happened  some  time  afterwards.  The 
trust  of  the  term  was  to  raise  the  portions  by  sale,  mortgage, 
ifctfi/aiojice.      or  profits;   but  the   trust  to  raise  the  maintenance  was,   by 

rents  and  profits,  so  that  there  was  a  difference  in  the  deed, 
between  the  manner  of  raising  the  portions  and  that  of  raising 
the  maintenance.     And,  upon  these  facts,  it  was  objected,  that 
the  maintenance  should  not   begin  until  the  500  years  term 
commenced  in  possession,  at  which  time  only  the  same  could 
be  raiJBed  by  rents  and  annual  profits,  Et  per  Lord  Macclesfield, 
Chan.  ''  it  is  against  my  opinion  to  raise  a  portion  or  main- 
tenance by  selling  a  reversionary  term,  under  colour  of  the 
word  profits ;  but  it  has  been  ruled  before  my  time,  that  pro- 
fits shall  extend  to  any  advantage,  which  shall  be  made  of  the 
land  by  sale  or  mortgage,  as  well  as  rents ;  especially  in  cases 
of  necessity,  and  when  the  daughter  has  had  no  other  main- 
tenance, it  has  been  decreed  to  be  raised  by  a  mortgage  of  a 
reversionary  interest  of  a  term(e).    But  the  present  case   is 
much  stronger ;  for,  here  the  trust  term  for  raising  this  main- 
tenance and  portion  is  come  into  possession,  so  that,  at  present, 
the  maintenance  money  must  be  raised  out  of  the  annual  pro- 
fits ;  it  is  like  a  rent  granted  out  of  a  reversion,  to  comnn^ice 
[  135  1      presently,  in  which  case,   though  the  reversion  does  not  fall 
into  possession  until  many  years  after,  yet  when  it  does  fail,  it 
shall  answer  all  arrears.     So  let  the  arrears  of  the  maintenance 
money,  from  the  time  the  same  became  payable  by  the  settle- 
ment, be  raised  out  of  this  term  (m). 

(e)  Butler  w,  Duncomhef  supra,  115. 


(M)  To  complete  this  epitone  of  the  cases,  there  are  four  others  which 
it  seems  necessary  to  add,  and  which  the  author  does  not  appear  to  have 
Term  cannot  be  noticed.  The  first  is  that  of  Conway  v.  Conway,  S  Bfo,  Ch.  Ca.  867,  in  which 
mortgaged  tiU  Lord  Thiirlow  is  reported  to  have  said,  where  a  man  given  portions,  charged 
in  poaeeuum»  on  a  term  to  arise  upon  the  death  of  a  party,  it  shews  that  they  are  not  to 
Sed  fK.  be  paid  till  after  the  death  of  that  party,  and  that  tlioogh  it  be  upon  attain- 

ing twenty-one  or  marriage,  yet  tliat  can  only  be  where  the  term  shall  come 
into  existence.  This  passage  stands  opposed  to  all  the  preceding  decisions, 
and  Lord  Eldon  said,  in  a  subsequent  case,  ubi  supra,  6  Ves.  379,  that  be 
was  quite  satisfied  Lord  Thnrlow  never  did  express  himself  in  that  manner  ; 
and  see  Lord  Colchester's  report  of  Lord  Thurlow's  judgment,  S  Belt's 
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Before  we  drop  this  subject,  it  maybe  proper  to  obaerv^,   Modet^fprtA 

venting  forego* 

' — —-   ing  qtuiti^nM. 

Edition  of  Bro.  Ch.  Ca.  270,  note  (2),  yvhich  however  does  not  appear  to  set 
his  Lordship's  jodgnient  in  a  different  light. 

Tbe  second   case  is  that  of  Stanley  v.  Stanley,  1  Atk.  549^  where  Lord    Rerernonary 
Hardwicke  acknowledged  the  general  rule  to  be,  that  if  there  be  a  term  ti^r    term  mortgage* 
Tfsrt,  or  other  estate  limited  to  trustees  for  raisiujE^  portions  for  daughters,    able  in  lifetime 
payable  at  a  certain  time,  which  is  become  a  vested  interest,  they  shall  not    ^  parente^ 
^tay  till  the  death  of  the  father  and  mother,  unless  some  intention  appears 
to  postpone  them,  and  if  there  do,  the  court  will  always  take  notice  of  such 
intention,  and  post|N>ne  them  accordingly.    But,  said  bis  Lordship,  the  later 
ca«?3i,as  Brome  y.  Berkley,  S  P.  Wms.  484,  and  others,  shewed  that  the  court 
would  lay  hold  of  very  small  grounds  to  collect  the  intention  of  the  parties 
against  rai&ing  the  portions  in  tiie  life-time  of  the  father  and  mother. 

Tlietiiird  case  is  that  of  Philpot  v.  Powis,  Trinity  Term,  SO  &31  Geo.  t.    Caset^ articlei^ 
^here  tiie  proviso  in  marriage  articles  was,  that  if  there  should  not  be  any    Portion  not  i 
isat  mile  of  the  marriage,  living  at  tfa£  death  of  the  survivor  of  the  bus-    raueable  till  I 
iHfid  and  wife,  and  they  should  have   one  or  more  daughters,  tlien  the  father* » death: 
tnislNi  of  the  term  of  500  years  should,  out  of  the  premises,  raise  any 
sniD  not  exceeding  f  000/.  for  such  daughter  or  daughters,  as  the  husband 
and  wife  should  jointly  appoint ;  and,  in  dcfonit  of  appointment,  then  the 
sma  of  ^000^.  for  such  (kughter  or  daughters  equally,  share  and  share 
alike,  to  be  paid  at  their  respective  ages  of  twenty-one  years,  or  days  of 
BMrriaire,  which  should  first  happen.    The  marriage  took  effect,  and  the 
wife  died  in  her  husband's  life-time,  leaving  a  daughter,  her  only  child,  who 
married  before  her  father  died,     tt  was  contended,  for  the  daughter,  that 
tiie  portion  became  due  on  Iter  maiTiage,  though  her  father  were  living, 
ker  niotiier  being  dead  without  issue  male.    Hut  Lord  Commissioner  Smith 
vas  of  opinion  that  the  daughter's  portion  did  not  become  due  till  the  death 
of  the  surviving  parent,  and  Lord  Commissioner  Willes  or  Wilmot,  (one  of 
them  being  absent)  agreed  with  him  ;  but  delivered  his  opinion  at  greater 
leogth«    After  remarking  that  the  old  cases  were  more  favourable  to  the 
raising  of  daoghters'  portions,  he  proceeded  to  observe,  that  this  was  a 
question  of  intention ;  the  intention  tras  the  only  guide ;  and  the  intention 
sensed  to  him  to  be,  that  tlie  daughter's  portion  should  not  be  raised  till  the 
»rrivor  of.her  father  and  mother  was  dead.    It  was  said  to  be  a  hardship    Daughtere  iesd 
on  the  danghter  to  wait  so  long ;  but  a  contrary  construction,  his  Lordship  favoured  where 
said,  would  be  a  greater  hardship  on  the  eldest  son,  the  representative  of  purehaeen  coh* 
the  finily,  who  was  a  purchaser  under  the  limitation  in  tail  general,  and    eemed, 
Mither  a  stranger  nor  a  volunteer ;  if  a  bill  had  been  brought  for  raising 
(iie  portion  in  the  Ufe-timc  of  the  father,  it  would  not  have  been  decreed  ; 
die  word  "  then,"  in  the  proviso  related  to  the  default  of  issue  male,  and  to 
the  deatli  of  the  survivor  too ;  wherefore  the  trustees  could  not  raise  the 
iwrtion  till  default  of  Issue  male,  and  till  the  survivor  was  dead.    Lastly, 
fais  Lordship  observed  this  was  a  case  of  articles  in  which  a  more  liberal 
coostruction  yksu  used.    In  Stanley  v.  Stanley,  ubi  supra.  Lord  Hardwicke 
n-Iied  much  on  its  being  a  case  of  articles*,  where  the  words  are  often  alter- 
^ ;  and  as  this,  he  said^  was  a  ca^e  of  articles,  and  the  cases  cited  were 
cases  of  settlements,  and  the  court  was  desirous  of  taking  hold  of  any 
^tioction  against  the  construction  contended   for  on  the  part  of  the 
dauf^hter,  he  thought  that  snflScient  to  decree  this  portion  not  to  be  due  till 
t^  death  of  the  survivor  of  the  husband  and  wife'. 

Fourthly,  In  the  case  of  Lyon  v.  The  Duke  of  Chandoe.  3  Atk.  416,  it   RetetMonarf 
appeared,  that  previous  to  the  marriage  of  the  Marquis  of  C.  a  settlement  term  mortgage- 
vas  madtr,  giving  estates  for  life  first  to  the  Duke  of  C.  (the  Marquis  of  C.'s   able  in  tife^thni 
^tlier),  then  to  the  Marquis,  tlien  to  the  intended  wife  in  jointure,  with  of  grandfather 
ymaioders  over  to  the  issue  male  of  the  marriage ;  and  a  term  was  created   end  jotnfreM. 
io  deiaolt  of  issue  male,  in  trust,  to  raise  out  of  the  rents  and  profits,  or  by 
^e  or  mortgage,  portions  for  daughters,  to  be  paid  at  twenty-one  or  mar- 
^ace,  the  Marquis,  their  father,  being  dead.    'The  Marquis  died  in  the 
Itfe-time  of  the  Duke,  leaving  two  daughters,  but  no  issue  male,  and  Lord 
^rdwickewas  of  opinion  that  the  portion  Was  so  clearly  ordered  to  be 
'^d  upon  the  death  of  the  Marquis,  that  there  was  no  room  left  for  im- 
plication, he  therefore  decreed  that  it  shonld  be  raised,  with  interest,  from« 
"i&  death,  notwithstanding  the  Duke  was  then  living.     But,  said  Lord 
^Wa&ley,  in  a  subsequent  case,  (jCUnton  v.  Seym&ur,  ubi  ufra)  I  confess 
uatissuignl^^  as  maiDtenaiice  could  not  be  raised  till  after  the  death  of 
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that  to  prevent  questions  of  the  foregoing  kind  respecting  por^ 


the  Duke.  Lord  Hardwicke,  however,  thooght  the  tmst  wai  so  penned 
that  he  could  not  help  raising  the  portions ;  for  the  Bfarquis  had  clamrly  the 
power  to  raise  them  by  mortgage  of  the  reversionary  tern ;  and  if  he  and 
the  Duke  had  died,  it  was  not  controverted  tliat  tlie  portions  might  have 
been  raised  in  the  life-time  of  the  jointress ;  and  this  case,  he  said,  diffcriii 
from  Brome  v.  Berkky^  because  there  was  no  power  in  that  case  to  raise  the 
portion  in  the  life-time  of  the  jointress ;  and  althouah  it  was  not  usual  vrith 
conveyancers,  and  they  were  extremely  cautious  of  raising  portiona  in  the 
fathers  life-time,  without  his  consent,  yet,  where  there  were  great  estates, 
it  was  common  to  direct,  that  upon  the  death  of  the  father,  portions  should 
be  raised  in  the  life-time  of  the  grand-father,  and  not  to  suspend  them  for  two 
lives.  To  construe  the  settlement  otherwise,  he  must  insert  words,  and  go 
by  implication  where  there  was  an  express  direction  to  raise  the  portions 
even  in  the  life-time  of  the  father,  ir  he  thought  fit«^From  this  case  we 
collect,  that  the  suspension  of  the  portion  beyond  the  life-time  of  the 
parents,  and  the  survivor  of  them  is  not  encouraged. 

Since  the  above  stated  cases,  there  are  not  any  in  the  books  of  re- 
ports, in  which  the  question  has  been  the  principal  object  of  discnsstoo. 
Cwii  QgmMlt  In  CUntmi  v.  Seymour,  4  Ves.  440,  and  in  CMfrtagton  v.  Folsv,  6  Vea.  364> 
nristiig  fvrtiniM  the  rule  was  incidentally  investi|^ted  both  by  Lord  Alvapk^  and  Loitl 
or  wunmUmmeM  Eldon.  The  case  of  CUnton  v.  Seymmar  arose  on  a  question  of  maintenance. 
•Ml  qf  rever*  The  trusts  of  the  term  in  the  marriage  settlement  were  declared  to  be, 
nonary  term ;  that  hi  case  there  should  be  no  issue  male,  uie  trustee  should,  after  the 
ikerrfcrtbUlfor  death  of  the  survivor  of  A.  and  B.  (grand-fother  and  father)  bv  mortgage, 
difference  6e-  sale,  or  other  disposition  of  the  term,  or  out  of  the  rents  and  profits,  or 
iween  nm  aU  otherwise  raise,  in  the  event  of  there  being  only  one  daughter  (as  the  event 
totted  and  sum  happened)  the  sum  of  15,0002.  for  her  portion,  to  be  paid  at  such  time  as 
ekarged  for  A.  and  B.  should  appoint,  when  it  should  be  payaUe  urith  interest  at  the 
mabUenaneef  rate  of  H,  per  cent,  per  ammm  from  the  death  or  such  survivor,  unless  sack 
dumiMMedj  qfier  portion  should  be  raised  during  the  joint  lives  of  A.  and  B. ;  vrith  a  further 
term  in  posses-  trust  after  the  decease  of  B.  to  raise,  by  all  the  aforesaid  means,  for  main- 
jioR,  and  por-  tenance  and  education,  such  yearly  sum,  not  exceeding  the  interest  of  the 
Hon  raited.  portion,  as  B.  should  by  deed  or  will  appoint ;  and  in  default  of  appoint- 

ment, then  such  yearly  sums  as  would  be  eouivalent  to  interest  on  the  porticm 
at  the  rate  aforesaid  ;  the  first  payment  to  be  made  on  the  usml  quarter  feast 
da^r  after  the  death  of  B. ;  and,  lastlv,  it  was  declared,  that  after  the 
maintenance  should  be  raised  and  paio,  the  residue  and  overplus  of  tlie 
rents  and  profits  (if  any)  should,  until  the  said  portion  should  be  ndacd  or 
payable,  be  received  by  the  person  or  persons  who,  for  the  time  being, 
should  be  entitled  to  tlie  reversion  or  remainder  of  the  said  premises,  ex- 
pectant on  the  determination  of  the  said  term,  for  his,  her,  or  their  benefit. 
The  issue  of  tlie  marriage  was  one  son,  (who  died  an  infimt),  and  one 
daughter.  B.  died  Intestate  In  the  life-time  of  A.  No  joint  appointment 
vras  made  of  the  time  when  the  portion  should  be  payable,  nor  bad  B. 
executed  any  appointment  of  a  yearly  sum  for  maintenance ;  but  A.  after 
B.'s  death,  allowed  Lady  B.  his  widow,  the  sum  of  4001.  p«r  ammm  for  the 
ibaintenance  and  education  of  her  daughter.  A.  died  tvro  years  before  tlie 
filing  of  the  bill,  the  object  of  which  was,  as  far  as  respected  the  portion, 
to  allow  the  plaintiff  (the  daughter)  the  difference  between  4002.  allowed  by 
A.  and  6002.  the  interest  of  the  portion  from  the  death  of  B.  to  the  death  of 
A.  Lord  Alvanley  said,  the  question  depended  on  the  clause  relating  to 
maintenance ;  whether,  according  to  the  true  construction  of  that  clauae, 
and  notwithstanding  the  preceding  words  and  coupled  vrith  them,  if  the 
plaintiff  had  brought  a  bill  during  the  life  of  A.  her  grand-father,  on  his 
refusing  to  make  an  allowance  for  her  maintenance,  she  would  have  been 
entitled  to  a  decree  for  the  several  sums  of  money  provided  by  the  settle- 
ment for  maintenance  i  Upon  the  words  of  this  clause  singly,  he  should  have 
no  hesitation  in  saying  the  plaintiff  would  have  a  right  to  have  the  words 
^  strictly  followed  ;  but  notwithstanding  the  numerous  cases  on  this  point,  in 

most  of  which  the  party  cob  tend!  rig  Tor  the  portion  or  maintenance,  had 
sncceeded,  it  was  now  perfectly  settled,  and  the  more  modem  cases  had 
clesriy  established ;  and  it  appeared  to  have  been  the  opinion  of  Lord 
Macclesfield,  (wlio  always  found  fault  with  what  his  predecessors  had  done, 
but  always  went  as  far  as  tlicv  did)  that  the  court  would  lay  hold  of  any 
words  from  which  it  could  fairly  be  inferred  that  it  was  not  the  Intention  to 
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tiouSy  it  is  usual  in  modem  settlements  to  insert  a  clause,  '^  that 

rhirge  tbc  reversionary  term  with  raising  portions  in  that  mannel*  which 
n»t  bring  infinite  inconvenience  on  the  reversioner ;  and  if  upon  the  con- 
text of  the  settlement,  any  thing  might  be  collected  by  wliich  it  might 
ippear  that  it  could  not  be  the  intention  of  the  parties  to  raise  them  in  that 
VST,  the  conrt  was  extremely  eager  to  lay  hold  of  that.    That  had  been 
na^onnly  laid  down  by  Lord  Cowper»  Lordf  Macdeafield,  and  all  their  suc- 
coson.    Tbe  clause  directing  the  surplus  to  be  paid  to  the  person  entitled    Mcrtgaging  re- 
to  the  reversion,  shewed  that  tlie  intention  could  not  have  been  that  the   venumanf  term 
naintenance  shonld  be  raised  by  sale  or  mortgage,  but  out  of  the  annual   quettion  »f  i»- 
proft«,  when  the  term  came  into  possession.    Lord  Alvanley  was  there-   tentiM* 
foTc  of  opinion,  that  on  the  true  construction  of  the  settlement  in  question, 
and  the  consideration  of  the  principles  which  had  obtained  in  the  construc- 
tion of  settlements,  as  to  raising  portions  out  of  reversionary  terms,  the 
maintenance  in  the  present  instance  ought  not  to  be  so  raised. 

In  Cddriagton  v.  Foky,  6  Vcs.  564,  A.  devised  estates  to  trustees  for    Porfton  raiied 
nioely-niDe  years,  for  payment   of  debts,  tlien  to  his  son  for  life,  with   mUqfrever' 
remainder  to  other  trustees  for  one  thousand  years,  in  trust,  out  of  the    thnary  term. 
reou,  issues,  and  profits,  or  by  sale  or  mortgage,  or  by  any  other  ways  or 
means,  to  raise  any  snra.   not  exceeding   30,000/.  for  portions    for    the 
}xmiiger  children  of  his  eldest  son,  (and  there  was  an  only  younger  child,  a 
daogfater,  who  married  the  plaintiff,)  to  be  paid  at  such  times,  and  witli  sncli 
ifiterest  and  maintenance  as  his  eldest  son  should,  by  deed  or  will,  appoint; 
tad  in  defiuilt  of  appointment,  to  be  divided  eanally  among  them,  share  and 
ilaie  alike ;  and  subject  to  the  term,  rrmainacr  to  the  first  and  other  sons 
of  his  eldest  son  in  tail,  with  remainder  over.    Lord  El  don  held  clearly,  that 
lotwitlistanding  the  creditors  were  not  paid  their  demands,  the  daughter 
«u  entitled  to  have  her  portion  raised,  with  interest,  from  her  marriage. 
Tbe  term  for  raising  the  portion  over-rode  the  estate  tail ;  and  therefore  if 
tbe  baigain  with  the  creditors  had  not  exhausted  the  whole  rents  and  profits, 
tbe  inrpius  ought,  and  they  were  decreed,  to  be  applied  In  dischargmg  the 
tmsts  of  the  term  for  raising  the  portion.    On  the  general  state  or  the   Laieti  geitnik 
doettine,  his  Lordship  tliouglit,  that  the  proper  nile  was  as  Lord  Talbot  had  rule. 
itited  it  in  the  case  of  heoblethwaite  v.  Cartieright,  that  the  raising  or  not 
nising  depended  on  the  particular  pennuig  of  the  trust,  and  the  Intention  of 
tbe  imtmment.    He  did  not  think  the  conrt  ought  to  be  eager  to  lay  hold 
«f  drcnoutances.    The  court  ought  to  hold  an  equal  mind  while  construing 
tbe  instmment,  and  he  could  not  agree  with  what  was  said  in  Stanley  v. 
Staflley,  that  very  small  grounds  were  sufiicient.    If  they  were  sufiicicut  to 
denote  the  intention,  they  were  not  small  grounds;  if  they  were  not  sufficient  to 
denote  tbe  intentioxi,  the  court  did  not  act  according  to  Its  duty  by  treating 
tbemas  solBcient,  thereby  disappointing  the  true  Intention  of  the  instrn- 
■eot.    flie'rule,  therefore,  his  Lordship  said,  depended  upon  this,  whether 
itms  the  intention  of  the  parties  to  the  instrument,  attending  to  the  whole 
of  it,  that  the  portion  should  or  should  not  be  raised  in  this  manner?  taking 
it  primi  Jmeu  to  be  the  intention,  if  there  is  nothing  m6re  than  a  Uinitation 
to  the  parent  for  life,  with  a  term  to  raise  portions  at  the  age  of  twenty-one 
•r  marriage,  in  which  case,  if  the  interests  are  vested,  and  the  contingencies 
liive  happened,  the  interest  is  payable  and  the  portions  must  be  raised  in 
tbe^  only  manner  in  which  they  can  be  raised,  tnat  is,  by  mortgage  or  sale 
of  the  reversionary  term. 

Tbe  qoestion  was  again  alluded  to  in  the  case  of  lAfdim  v.  Lydon,  14  Ves.    Interest  on  por- 
556.    That  case  turned  on  the  question  of  maintenance  and  interest,  and    tione  during^ 
not,  u   the  connsel  observed,  on  the  difiicult  question  of  a  reversionary   chUdrene  mino' 
term.   The  tmsts  of  the  term  were,  that  if  A.  should  have  any  younger   rUy  in  Itfe  ^ 
Haldrea  (and  he  had  fonr)^  that  then  the  trustees  should,  after  tlie  decease  jojiiif«w. 
«f  the  said  A.,  and  B.  his  intended  wife,  by  lease,  sale,  mortgage,  rents, 
pnfits,  or  soch  other  ways  and  means  as  the  trustees  should  think  fit,  raise 
porfiens,  Arc.  lor  such  their  children,  to  be  divided  between  them  when 
tbey  respectively  attained  their  ages  of  twenty-one  years,  In  case  such  ages 
thoold  tap^en  after  the  death  of  A.  and  B.,  otherwise  withm  six  months 
after iheaeath of  the  survivor  of  them.    And  upon  further  trust  to  raise 
interest  at  4  per  eeni.  on  the  portion  for  maintenance  till  the  portions  became 
<hie  aad  payable^  with  a  proviso,  that  if  the  remainder-man  should  pay  off 
the  portioat,  or  there  shonld  not  he  any  younger  children,  the  term,  or  so 
nncii  thereof  as  shonld  remain  unsold  or  undisposed  of,  should  attend  the 
■oberitaaee*    And  it  was  pdintedly  asked,  by  the  Master  of  the  Rolls— 
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HewnUmanf 
tttm  uot  tnori» 
gageahle/or 
maintenanee, 
Sed  vide  antea, 
132. 


Result  of  the 
wkoU, 


SoppoBinff  the  rentf  are  not  raificient  to  proyide  nudntenance,  to  wiiat 
way  can  ue  term  be  nsed  for  that  purpose  ?  The  counsel  for  the  plaintiffs 
replied,  by  a  sale  or  mortgage,  the  words  being  by  any  ways  or  means  a» 
the  trustees  should  think  fit.  But  the  Master  of  the  KoUs  thought  it  difw 
ficult  to  rabe  maintenance  by  sale  or  mortgage.  The  eldest  son,  he  said, 
had  contended,  that  because  the  portions  were  not  payable,  interest  was 
not  to  be  paid  during  the  life-time  of  the  mother,  who  was  then  living.  Bat 
that  qualification  was  not  warranted  by  tho  words,  and  would  be  contrary  to 
the  intention.  The  children  are  equally  in  want  of  maintenance  during  the 
life  of  the  motlier,  as  after  her  death.  If,  indeed,  the  estate  had  kieen 
limited  to  her  for  her  jointure,  it  might  be  argued  that  the  limitation  for 
maintrnance  could  not  take  eflect  till  the  term  should  come  into  possession. 
Even  in  that  case  it  would  be  doubiful  whether  these  strong  and  general 
words  would  not  warrant  raising  maintenance  bv  sale  or  mortgage  ^  the  revere 
rivn^  or  at  least  raising  ii  afterwards  retrospecttvetif\  but  wh^re  the  trustees 
have  tlic  legal  right  to  tlie  rents  and  profits,  and  the  interest  is  expressly 
given  for  maintenance  till  the  portion  becomes  doe,  it  would  be  eqnally 
contrary  to  the  words  and  spirit  of  the  settlement  to  hold  that  maintenance 
should  not  take  place  till  after  the  mother*s  death.  In  the  case  of  Hall  v. 
Corner,  Lord  Hardwicke  laid  no  stress  on  words  less  qualified  than  these, 
observing  on  that  will  that  the  intention  was,  that  the  daughters  shooM  have 
maintenance  till  the  portions  became  payable,  ahd  not  afterwards  till  they 
were  raised ;  whence  it  followed  that  if  it  were  collected  from  any  part  of 
.the  will,  that  maintenance  was  intended  to  be  paid,  mere  general  expressions 
in  a  proviso  of  this  kind,  ought  not  to  defeat  or  counteracMhat  intention. 
Interest,  therefore,  was  decreed  to  be  paid  on  the  pontes  during  the 
minority  of  the  children,  and  in  the  life-time  of  tlie  mother. 

The  result  of  the  numerous  class  of  cases  on  this  subject  appears  to  be,  that 
where  an  estate  is  settled  to  the  use  of  the  father  for  life,  with  remainder  to 
the  mother  for  life,  with  remainder  to  the  sons  of  the  marriage^  in  strict 
settlement,  or  otherwise ;  and  in  defoult  of  issue  male,  with  remainder  to 
trustees  to  raise  portions ;  and  the  fatlier  or  mother  die  without  issue  male, 
and  leave  issue  female,  in  that  case,  though  durina  the  life-time  of  the 
surviving  parent,  the  term  is  vested  in  the  trustees  In  remainder  onl^,  yet 
such  reversionary  term  may  and  ought  to  be  either  sold  or  mortgaged  lor  the 
purpose  of  raising  the  portions  in  the  life-time  of  the  surviving  parent :— • 
Except,  1st.  where  the  contingencies  on  which  the  portions  are  to  become 
Tested,  have  not  happened,  id.  Where  there  are  express  words  of  nega- 
tion, that  the  term  shall  not  be  mortgaged  in  the  life-time  of  the  parents. 
S  Atk.  357.  3d.  Where  it  is  obviously  against  the  intention  of  the  parties, 
without  eagerly  catching  at  triffmg  circumstances.  6  Ves.  380.  S  Eaen,  36. 
4di.  Where  the  portions  remain  contini;ent  (although  the  term  be  vested). 
Salk.  159.  2  Vem.  640.  3  Ch.  Rep.  190.  2  P.  Wms.  93.  2  Bro.  P.  C.  487. 
5th.  Where  the  amount  of  the  portions  depend  on  the  appointment  of  the 
lather  or  mother  by  deed  or  will.  6  Ves.  380.  6tb.  Where  the  term  is  to 
commence  after  the  deatli  of  the  father  and  mother ;  and  tlie  portions  are  not 
to  be  raised  till  after  the  commencement  of  the  term.  1  P.  Wms.  448.  2  Yem. 
760.  10  Mod.  433.  1  Eq.  Ab.  339.  7th.  Where  maintenance  is  not  to  be 
raised  till  after  the  trustees  are  in  possession.  2  P.  Wms.  485.  3  Bro.  P.  C. 
4S7.  3  Atk.  40,  contra  where  the  maintenance  is  a  present  provision. 
2  Atk.  35^.  8th.  Where  the  portions  are  to  be  raised  as  soon  after  eighteen 
or  marriage,  as  conveniently  may  be,  for  it  cannot  be  conveniently  raise<l  by 
mortgaging  a  reversion  ^rhich  would  incommode  the  family  to  that  degree  as 
to  ruin  the  estate.  2  P.  Wms.  94 ;  and,  9tli.  The  court  having  always  ex- 
preiist^d'a  ^reat  unwillingnt'ss  against  raising  portions  out  of  reversionary 
terms.  4  Ves.  440,  where  an  intention  to  raise  the  portion  immediately  can 
be  collected  by  construction  or  implication  outy.  3  Atk.  417.  2  P.  Wms. 
179. 

Maintenance  also,  may,  in  cases  of  necessity,  be  raised  by  mortgaging  the 
reversionary  term,  but  instances  of  this  description  of  mortgage  are  very 
rare ;  indeed  they  have  been  denied  to  exist  (antea,  p.  132.);  this,  however, 
docs  not  appear  to  be  the  case  \  see  RatenhUl  v.  Vansey,  Lsfdon  v.  Jbgdon, 
ubi  supra. 

And  note,  that  where  a  term  for  raising  portions  by  sale  or  mortgage,  is 
])1aced  atlcr  an  estate  tail,  which  should  nave  been  placed  before  it,  the 
court  will  rectify  the  mistake.    Ilenage  v.  Hnnloke^  2  Atk.  456, 

And,  lastly,  note,  that  on  a  bill  filed  for  raising  portions  out  of  real  estate, 
the  infant  heir  ought  to  be  nude  a  defendant,  not  a  phuDtiff*  Phmket^. 
Joyce,  2  Sch.  &  Lef.  159.    Vide  eilam  lb.  212. 
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'^  DO  sale  or  mortgage  shall  be  made  for  raising  portions,  uptil 
"  the  estate  shall  vest  in  possession."  (n). 

An  executor  or  administrator  are  also  now  generally  con-  Executor  tmy 
sidered  as  invested  by  the  law  with  the  power  m  sellings  or  ^ccpt  wKere. 
perhaps  mortgaging^  leases  for  years  and  chattel  interests  be- 
longing to  their  testator  (f) ;  for  although  it  appears  to  have 
been  once  decided  in  tlie  Hoase  of  Lords  otherwise  (g), 
namelyi  that  an  executor  could  not  make  a  good  title  to  a  term 
to  a  mortgagee,  and  a  judgment  in  favour  of  the  mortgagee  [136] 
upon  that  ground,  was  reversed  in  the  House  of  Lords :  yet 
the  case  as  it  stood  in  the  House  of  Lords  has  since  been  con- 
sidered as  a  case  of  firaud,  and  as  such  standing  upon  its  own 
particular  circumstances.  And,  if  it  were  otherwise,  no  one 
would  venture  to  deal  with  an  executor  or  ado^inistrator,  and 
it  would  follow,  that  an  executor  or  administrator  would  be 
under  an  incapacity,  and  disabled  to  sejl,  though  there  wer^ 
ever  so  much  occasion  for  it  for  payment  of  debts.  And  this 
seems  reasonable ;  for  how  can  it  be  e)(pected  that  a  purchaser 
^ttld  take  upon  him  to  make  out  the  account  as  to  the  quan- 
tum of  debts  and  assets,  >fthen  he  is  not  entitled  to  have  the 

(/)  Ewer  v.  Corbeti,  2  P.  Wms.  ing  v.  Stonard,  3  P.  Wms.  150. 
U9,    Nmgnit  ▼.  Gt/forrf,  1  A tk.  463.  {g)  Humble  v.  Bill,  2  Vera.  44$. 

Me«d  T.  Lord  Orrey,  3Atk.  235.  et  et  vide  616.     Bro.  Farl.  Ca.  71.  et 

▼ide  SS7.    EUiott  v.  Merrymnn,  Bar-  vide  Gilb.  Rep.  Eq.  113. 
nrd.  Clia.  Rep.  78.  2  Atk.  42.  Burt- 


(N)  Per  Lord  Hardwicke,  in  the  case  of  Wall  ▼.  Carter ^  2  Atk.  356,  and 
tte  amodem  form  of  this  species  of  proviM  in  the  Appendix,  No.  XIII. 

B«t  notwithstanding  the  words  in  tlie  text  mav  lie  added  to  the  proviso    Rprtion  when 
for  portioning  in  the  settlement,  the  portion  will  be  a  vested  interest  in   vested ^  and  how 
aibstance  immediately  on  the  cltild's  attaining  twenty-one  or  marriaj^e,   nuide  contm" 
tlioQfffa  in  the  life'time  of  the  parents,  but  it  will  not  be  raiseable  till   gent^ 
the  death  of  the  surviving  parent,  supposing  that  to  be  the  period  when  the 
lerm  is  to  vest  in  possession.    Nor,  As  it  shonid  seem,  will  interest  be  pay- 
>l*i«  in  the  mean  time  between  the  vesting  of  the  portion  substantially,  and  » 

the  time  to  wbich  its  payment  is  postponed.    The  reasons  for  vesting  the 
portion  are,  that  the  court  considers  it  a  hard  thing  to  impute  to  a  father 
tHe  intention  of  redncing  the  descendants  of  his  child  to  poverty  merely 
from  the  circnmstance  of  his  own  child  happening  to  die  in  his  life-time.  ' 
Not  coniideriog  that  to  be  the  probable  meaning  of  a  parent,  t(ie  court  has 
tboagbt  itself  at  liberty  to  manage  the  construction  of  the  words  in  favour 
•f  the  descendants,  in  such  H  manner  as  it  would  not  do  in  the  case  of  a 
ftraoger  npon  a  matter  of  contract,  without  aiiy  mixture  of  parental  feel- 
ing?.   iVingrare  ▼.  Patgravey  1  P.  Wms.  401.     Woodcock  v.  Dorjrrt,  3  Brb.  Ch. 
C4.569.    Hope  V.  CtiA^ea,  6  Ves.. 507.     »ritfi5  v.  rriWw,  3  Ves.  51.     Voids 
▼.  BnrdHt\  9  Ves.  428.      King  v.  Hake^   9  Vcs.  438.    Schinck  v,  Leighy 
9  Vea.  300.    Jeferies  v.  Reynons,  cited  9  Ves.  311.    Emperor  v.  Ro^,  i  Vcs. 
*>9.  Bayard  ▼.  Smithy  14  Ves.  470.  Howgrave  v.  Cartier,  3  Ves.  &  Bea.  86,  and 
C4Hnl«3r  V.  Meyrieky  1  Eden,  77.  A65y  2  lb.  7.    The  only  mode  of  making  a 
provision  for  children,  which  shall  depend  on  the  condition  of  their  snrviv- 
jng  their  parents,  appears  to  be  to  limit  the  estate  over  in  the  event  of  there 
»«Dg  no  child  living  at  the  death  of  the  survivoi*  of  the  parents,  oi*  in  tlje 
event  of  all  the  children  dying  before  the  fund  shall  be  payable.     In  either 
^f  thtje  caies  the  gift,  it  senns,  will  be  ouuting«at.  Sehenck  v.  UigK^  9  Ves. 
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vouchers  to  make  out  such  account  ?  Therefore,  if  such  estate 
be  sold  or  mortgaged  in  prejudice  of  a  specific  or  a  residuary  (o) 
legatee,  his  remedy  will  be  against  the  executor  or  administra- 
tor ;  but  he  cannot  follow  the  property  into  the  hands  of  a 
purchaser  or  mortgagee. 

But  a  voluntary  alienation  by  collusion  of  an  executor,  will 
not  be  binding  upon  the  parties  entitled,  but  will  be  set  aside 
in  equity,  which  will  follow  the  property  in  such  cases  (A)  (p). 

(h)  Nugent  V.  Gifordf  1  Atk.  46S.— [5^.  C.  9  Ve«.  269.— Etf*]     Crane  r. 
Drake,  *i  Vern.  616. 


TUndMory  lega* 
tee  cannot  fuet- 
timi  mortgage 
by  executor. 


Power  ^  exe* 
tutor. 


Mortgage  bad 
by  cottwiioH^ 
grosenegU' 
■gencCf  or  notice. 


(O)  Residuary  or  general  legatees,  and,  at  it  teems,  co-execntorty  JIP-Leod 
▼.  Dnanmondy  14  Ves.  S53.  andiS.  C.  17  Vet.  170.  172.  are  never  permitted 
in  any  case  to  question  tbe  ditpotition  which  the  executors  haire  made  of 
the  assets ;  but  creditors,  specin<;  and  pecuniary  legatees,  may  follow  either 
legal  or  equitable  assets  into  the  hands  of  third  persons  to  whom  frand  is 
imputable.  Why  a  residuary  legatee  should  not  in  such  oases  of  Innid  be 
allowed  to  follow  the  assets  is  not  very  obvious. 

(P)  The  leading  case  on  this  subject  since  that  cited  In  tiie  text,  Is  the 
case  of  Af<Leod  v.  Drummond,  14  Ves.  353.  and  17  Ves.  154.  where  all  the 
cases  are  collected  and  commented  on  to  a  considerable  extent  by  the  late 
Master  of  the  Rolls  and  the  present  Lord  Chancellor.««Execnton  are  in 
equity  mere  trustees  for  the  performance  of  the  will,  but  in  many  ret|»ect8, 
and  for  many  purposes,  third  persons  are  entitled  to  consider  them  as  com- 
plete owners.  HtU  v.  Simpoonj  7  Ves.  166.  and  see  Taylor  v.  Hawkbu^  8  Vm. 
209.  The  absolute  power  they  possess  over  the  property  of  their  testator, 
whether  bequeathed  in  trust  or  not,  is  very  great ;  and  it  is  conridered  ne- 
cessary, the  better  to  enable  them  to  execute  their  trust,  and  prevent  the 
general  inconvenience  of  entangling  third  persons  in  inquiries  as  to  the  ap- 
plication the  executors  propose  to  make  of  the  money  produced  by  the  con- 
version of  the  assets.'.  Peacock  v.  Monk,  1  Ves.  131.  Paget  v.  Hoakina,  Prec. 
Ch.  431.  Bricktey  v.  Doinisi^«M,  2  £q.  Ca.  Abr.  853.  pi.  10.  FroMkfin  v. 
Feme,  Barn.  32.  Executors  therefore  having  an  absolute  power  to  sell  the 
pehonal  property  of  their  testators,  may  raise  money  on  the  same  by  mort- 
gage, if  in  tneir  discretion  they  think  it  adviseable ;  but  mortgaging  la  not 
the  natural  way  of  paving  delits,  for  which  purpose  only,  disposltiona  by 
executors  can  In  general  be  made.  If  the^  dispose  of  the  assets  as  a  seca- 
rity  for,  or  in  payment  or  satisfaction  of  their  own  debts,  the  late  cases 
seem  to  shew  (with  some  little  qualification  which  we  shall  immediately  no- 
tice) that  such  sale  or  mortgage  wiU  be  void  as  against  the  legatees,  aad  per- 
sons beneficially  entitled  under  tbe  testatar*5  will. 

If  a  person  dealing,  with  an  executor  is  aware  that  the  executor  is  mis- 
applying the  testators  property,  a  court  of  equity  will  (uniler  strong  cir- 
cnmstances,  Middleton  y.  DodeweU,  13  Ves.  266.  PkUt  y.  Sladden,  14  Ves. 
193.)  interfere  on  behalf  of  the  persons  beneficially  entitled.  Crame  v.  Dmke, 
2  Vern.  616.  Ewer  v.  Corbett^  2  P.  Wms.  148.  Jaeomb  v.  Harwood,  f  Vet. 
268.  bickenwn  v.  Lockyer,  4  Ves,  42,  and  3.  If,  for  instance,  one  coacerts 
with  an  executor  by  obtaining  the  testator's  effects  at  a  nominal  price,  or  at 
a  fraudulent  undervalue,  or  by  applying  the  real  value  to  the  purchase  of 
other  subjects  for  his  own  behoof,  or  in  extinguishing  or  securing  the  pri- 
vate debt  of  tbe  executor  (as  in  Scott  v.  Tfir,  2  Dick.  725.),  or  in  any 
other  manner  contrary  to  the  duty  of  office  of  executor,  such  concert  will 
involve  tbe  purchaser  or  mortgagee  in  the  fraudulent  transaction,  and  render 
him  liable  tor  tlie  fnU  value.  M^Leod  v.  Drummond,  17  Ves.  167.  But  a 
person  may  advance  money  to  an  executor  on  a  bond  or  otiier  ehoee  in  luHon 
of  the  testator,  without  its  being  from  that  circumstince  inferred  that  a 
fraudulent  collusion  to  misapply  the  assets  exists  between  him  and  the  exe- 
cutor. 14  Ves.  363.  Where,  however,  a  person  dealing  with  an  executor 
neglects  all  ordinary  caution  and  inquiry,  and  advances  him  money  on  a 
pledge  of  part  of  the  testator's  assets,  he  must  run  the  riA  of  there  bein^ 
further  demands  on  the  mortgaged  property.  Thus,  where  bankers,  confi- 
dently reiying  on  the  integrity  of  the  exeeutor,  took  an  assigoment  from 
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require  the  purchaser  of  the  money  to  see  it  rightly  applied  (Jc)^  a^iUd!^^^ 

(0  Barnard.  Chaa.  Kep.  81.  {k)  Ibid. 


my  soon  after  tlie  testator's  death  of  part  of  the  testator's  effecte  as  a 
Mcmity  for'  an  antecedent  debt  dae  from  the  executor  to  the  bankers, 
merely  OD  the  representation  that  the  whole  was  left  to  him  personally,  the 
Master  «»f  the  Rolls  said,  if  they  chose  to  rely  on  that  representation  with, 
out  looking  into  the  will,  they  took  the  assignment  at  the  hasard  that  there 
might  be  onsatisfied  demands  on  the  funds.  14  Ves.  S61.  There  were  cir- 
cmutnees  also  which  shewed  that  the  bankers  knew  the  property  to  be 
part  of  the^effecto  of  the  testator,  and  that  they  were  dealing  with  tfie  exe* 
cQtoru  executory  but,  relying  on  his  representation,  they  advanced  him 
■MBfy,  not  as  executor,  but  as  army  agent,  on  the  security  of  property  of 
hBowBComected  with  property  of  the  testator's ;  and  the  Lord  Chancellor 
said,  fflconfiriDatioB  of  the  decree  made  at  the  Roils,  that  he  could  not  hold 
it  competent  to  an  executor  to  go  to  a  banker  hiunediately  after  the  testa- 
tor^ death,  and  pledge  the  property  of  the  testator  in  consideration  of  a 
km  to  be  then  made,  if  the  cireumstances  shewed  that  the  banker  knew 
that  he  was  lending  money  to  that  person  in  a  manner  not  to  be  applied  con« 
ibnaaUy  to  the  duty  of  executor,  but  to  his  own  advantage.  17  Yes.  168. 
The  ooipt^  however,  wiU  not  relieve  the  legatee  or  person  beneficially  enti- 
tled against  the  misapplication  of  the  assets  in  cases  of  long  acquiescence 
sad  pvaoession.  Andrew  v.  WV^Isy,  4  Bro.  Ch.  Ca.  185.  S  Ibid.  633.  B<mny 
V.  Riigmdf  1  Cox.  145.  CMmer  v.  Bradley,  1  Jacob  Se  Walk.  51.  63. 
HcBce  gross  negligence  merely  in  the  purchaser  or  mortgagee,  without  any 
<Urect  mmd,  will,  it  should  seem,  be  sufficient  to  indnce  the  court  to  set 
aside  the  mortgage  or  pnrehase  in  favor  of  the  legatee.  Scoit  v.  T^tar, 
i  Dick.  7S5.  S.  C.  8  Bro.  Ch.  Ca.  453.  UUl  v.  Smp»on,  7  Ves.  158.  8o 
if  an  executor  or  administrator  grant  a  lease  either  absolutely  or  condition- 
ally to  a  person  who  has  notice  &at  a  sale  of  the  premises  was  required  by 
the  parties  beneficially  interested,  it  will  be  set  aside.  Droktm  v.  Droham, 
1  Ball  &Bea.  185. 

These  propositions  have  been  for  the  most  part  recognized  and  confirmed  Precedhig  o^ 
by  the  present  Vice-Chaaeellor,  in  the  late  case  of  Kean  v.  RoberiSf  4  Madd.  senfotkm 
Rep.  958.  The  case  charged  by  the  bill  was,  that  certain  executors,  being  firmed. 
greitly  indebted  to  their  bankers,  sold  out  the  whole  of  the  testator's  assets, 
which  consisted  of  money  in  the  funds,  and  instead  of  carrying  the  produce 
to  the  executorship  account,  they,  in  fact,  carried  it  to  the  liquidation  of 
their  own  private  debts ;  and  that  at  the  time  these  transactions  took  pboe, 
the  bankers  had  full  notice  of  the  testator's  will,  and*  especially  knew  that 
the  first  purpose  of  lifiswill  was  to  invest  a  sum  of  95^6661.  in  trust  in  the 
parchasc  of  parliamehtaty  stock  or  public  funds,  or  on  real  or  government 
Mcofifies.  His  Honour,  tl^e  Vice-ufaancellor  admitted,  that  if  the  case 
so  charged  by  the  bill  had  been  established  in  proof,  the  daim  by  the  plain- 
tiffs agmnst  R.  and  L.,  the  bankers,  would  have  been  irresistible ;  for  tliey 
vsald  have  been  plainly  parties  to  a^oss  breach  of  trust  by  the  executors. 
Bat  hb  Honour  thought  there  was  not  any  evidence  to  that  effect  Every 
person,  ho  said,  who  dealt  with  an  executor,  knowing  his  character  of  exe- 
cator,  had  necessarily  implied^  if  not  express,  notice  of  the  will ;  but  all 
dUpositions  made  by  a  will  of  personal  property  were  by  law  subject  to  a 
prior  dharge  for  tht  payment  of  debU ;  and  as  a  purchaser  of  real  estate 
flevisedin  aid  for  the  paymenu  of  debts  was  not  bound  to  inquire  into  the 
^  wkvlittr  the  sale  were  made  necessary  by  the  existence  of  debts,  be- 
cause be  llad  no  adequate  means  to  prosecute  such  inquiry,  so  he  who  dealt 
vith  an  executor  for  personal  assets  was,  for  the  same  reason,  absolved  from 
all  ioqufiy  with  respect  to  debts ;  he  Iwd  a  right  to  assume  that  the  executor 
sold  la  toe  necessary  course  of  his  administration,  and  it  was  upon  this  prin- 
ciple, altogether  indifferent  what  disposition  may  be  made  in  the  will  with 
respect  to  the  personal  property  for  which  he  dealt ;  for,  whether  it  were 
specifically  given,  or  constituted  a  part  of  the  residuary  estate,  it  was  equally 
ehuged  by  biw  with  the  payment  of  debts ;  if  it  were  otherwise,  the  powers 
^  aa  executor  would  be  wholly  inadequate  to  the  administration  of  the  tes- 
tator's esti^.    With  a  view  to  the  cause  in  dispute  his  Honour  further 
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Where  a  mortgage  is  made  under  a  decree,  the  due  inrol- 

observed,  that  he  had  carefully  examined  every  authority  npon  the  sub- 
ject ;  and  he  thought  the  result  might  be  thus  stated. — Eveiy  person  ivfjo 
acquires  personal  assets  by  a  breach  of  trust,  or  devastavit  in  the  executor, 
is  responsible  to  those  who  are  entitled  under  the  will,  if  he  Ia  a  party  to 
the  breach  of  trust.  Generally  speaking,  he  does  not  become  a  party  to 
the  breach  of  trust  by  buying  or  receiving  in  pledge  any  part  of  the  per- 
sonal assets  of  the  testator,  whether  specincally  given  by  the  will  or  other, 
wise  for  money  advanced  to  the  executor  at  the  time,  because  this  sale  or 
pledge  is  held  to  be  primA  facie  consistent  with  the  duty  of  an  executor. 
Qn  the  contrary,  he  does  become  a  party  to  tlie  breach  of  trust  by  bnyin*;  or 
receiving  in  pledge  any  part  of  the  personal  assets,  not  for  money  advanced 
ftt  the  time,  but  in  satisfaction  of  his  oirn  private  debt  due  from  the 
executor,  because  this  sale  or  pledge  is  primk  facie  inconsistent  with  the  duty 
of  an  executor.  To  these  propositions,  however,  (his  Honour  continued) 
there  were  some  exceptions.  Thus  a  sale  or  pledge  for  the  private  debt  of 
the  executor  has  been  supported  under  special  circumstances  in  Xiord  Hard- 
wicke*s  two  cases  of  Nugfnt  v.  Giffard,  1  Atk.  463.  S.  C.  2  Ves.  269.  and 
Mead  v.  Orrery,  S  Atk.  237.  though  not  entirely  to  the  satisfaction  of  every 
succeeding  judge ;  and  Lord  Eldon  seemed  to  consider  the  case  of  M^JLeod 
yr.  Drummond,  ubi  supra,  as  an  exception  to  the  first  proposition.  It  was 
upon  the  principles  of  these  propositions  tluitSir  W.  Grant  proceeded  in  the 
case  of  M*Leo4t  v.  Drummond ;  he  there  supported  the  pledge  of  the  testator's 
bonds  because  they  were  deposited  in  respect  of  advances  made  at  the  time. 
In  the  same  case  of  M^Leod  v.  Drummond,  Jjord  Eldon,  on  an  appeal,  ad- 
mitted these  principles,  but  he  seemed  to  consider  the  circumstances  of  that 
case  as  forming  an  exception  to  the  general  rule.  The  advance^  plough 
made  at  the  time,  were  made  to  two  executors  who  were  partners  as  army 
agents,  and  were  made  to  them  in  the  course  of  their  business  of  army 
agents,  and  necessarily  therefore  for  their  private  purposes ;  and  he  inoHncd 
to  think  that  the  bankers  were  for  that  reason  as  much  parties  to  tbo  breach 
of  trust  as  if  they  had  applied  the  money  to  pay  the  private  debt  of  Uie  exe- 
cutors. And,  finally,  the  Vice-Chancellor  remarked,  tliat  he  could  not  but  lean 
Strongly  to  Lord  £ldon*8  view^of  the  lastly  cited  case ;  for  if  a  party  dealing 
with  an  executor  for  the  personal  assets  pays  his  money  to  the  executor,  so 
that  it  may  be  applied  to  the  purposes  of  the  will,  he  is  not  responsible  for 
the  executors  misapplication  of  it ;  but  if  in  dealing  with  the  executor  he 
does  in  truth  pay  his  money  for  tlie  private  purposes  of  the  executor,  be  is 
equally  a  party  to  tlie  breach  of  trust,  whether  he  applies  his  money  to  the 
private  debt  of  the  executor,  or  the  private  trade  of  the  executor^  But  in 
the  case  in  question  the  bankers  were  agents  to  the  executors,  and  received 
the  monies  py  their  authority,  remitting  it  to  them  in  the  course  of  Uieir 
duty  as  agents,  and  leaving  the  application  of  it  to  the  purposesuof  the  will 
wholly  in  the  power  of  the  executors.  There  being  therefore  no  ground  for 
imputation  on  the  bankers,  the  bill  was  dismiss^  as  against  them  with 
costs. 

It  is  further  observable,  that  where  there  are  several  executors,  each  ba^ 
entire  control  over  the  testator's  personal  estate :  he  may  release,  mortgage, 
or  transfer  the  same  witltout  the  concurrence  of  his  companions ;  and  there- 
fore one  execntor  may  mortgage  to  his  co-executor  the  personal  assets  of  the 
testator  as  a  security  for  a  private  debt  due  from  the  former  to  the  latter,  if 
there  be  no  fraud  or  reasonable  ground  of  suspicion  (Jacomb  v.  Boxwood^ 
Belt's  Supp.  to  Ves.  338.  and  2  Ves.  386.) ;  for  it  is,  in  cases  of  fraud,  collu- 
sion, or  great  negligence  only,  that  the  court  will  allow  the  assets  to  be  fol- 
lowed. Hm  V.  Simpson,  ubi  supra,  So  also  an  executor  may  mortgage 
assets  of  his  testator  for  the  better  security  of  a  debt  due  from  the  testator 
to  himself.  Jacomb  v.  Harwood,  2  Ves.  265.  Toner  v.  /rtc,  lb.  466. 
•  On  a  deposit  by  executors  of  the  testator's  property  with  their  own,  for 
their  own  private  debt  the  latter  rnqst  be  first  applied ;  but  if  that  should  be 
inadequate,  the  testator's  efiects  ^mnnot  be  taken  in  execution  for  the  exe^ 
cutor's  debt.  17  Ves.  154.  and  see  May  v.  Ray,  Coop.  Rep.  iS64,  Freeman 
V.  Fairlie,  3  Meriv.  30. 

To  enable  executors  to  sell  or  mortgage  real  eftate,  they  must  have  a 
power  so  to  do,  either  expressly  'given  them  by  the  will,  or  resulting  to  thero 
(thougii  not  actually  named)  l\y  necessary  implication,  from  the  produce 
being  to  uass  through  their  hands  in  the  execution  of  their  office,  as  in  pa>- 
nifntof  oebts  and  legacies.  B^nlhamv.  WiUskire,  4  Ma{)d.  liep.  49.  and 
ac«  Anon,  Dy.  371  b.  pi.  IS.    1  Anders.  145.    Tenant  v.  Brown,  1  Ch.  Ca. 
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ment  and  entrj  of  the  decree  should  be  attended  to  by  the 

mortgagee. 

180.  BUtteh  Y,  WUder,  1  Atk.  4?0.  Yates  v.  Compton,  2  P.  Wms.  309. 
KcU.45.  Co.  litt.  113  a.  n.  2.  A  testator  directing  or  desiring  his  estate 
to  be  sold,  withoat  declariog  by  whom  the  sale  is  to  be  made,  tiie  executors 
may  either  sell  or  mortgage  the  same  if  the  produce  is  to  be  applied  in  pur- 
poses  connected  with  their  ofiice.  fVameford  v.  TAomj^tem,  3  Vcs.  513.  {PiH 
T.  Pelham,  1  Ch.  Ca.  176.  1  Lev.  304.  contra.)  By  this  power,  or  rather 
authority  to  sell,  the  executors  can  make  a  good  legal  title  to  the  estate  in 
fee-simple  without  the  conctirrence  of  the  heir  at  iaw  of  the  testator* 
f  Fres.  Abs.  t47. 256.  The  sale  or  mortgage  in  this  case  should  be  made  by 
lisrgain  and  aaie;  for  persons  having  an  authority  cannot  be  said  to  convey, 
but  merely  to  appoint.  Bnt  the  purchaser  or  mortgagee  will  be  liable  to  see 
his  BKNiey  applied,  unless  there  be  a  proviso  in  the  will  expressly  exone- 
ntin*  bim  f^om  that  burden.  If,  however,  the  trusts  are  of  long  duration^ 
it  wiD  not,'  it  seem^,  be  incumbent  on  the  purchaser  or  mortgagee  to  sec  to 
tiie application  of  his  money,  further  than  that  it  is  invested  in  the  funds  in 
the  name  of  the  executor,  in  trust,  for  the  purposes  of  the  will.  Postca, 
5^?.  and  note  there.    See  aho  the  note  on  mortgages  by  trustees,  antea,  81. 

For  the  sake  of  oonnection,  we  may  here  observe  what  perhaps  woufd  be    Execuiors  may 
more  appropriate  to  the  subject  of  the  next  chapter,  that  executors  may    be  morigagee$f 
lead  out  on  private  security  money  belonging  to  the  testator  which  remains 
is  their  hands  unapplied  for  the  immediate  purposes  of  the  will.    Indeed  it 
wilt  be  his  duty  to  do  so,  or  pay  interest  himself  (at  4  per  cent.    Rocke  v. 
Hni,  11  Ves.  58 ;  and  in  a  special  case,  beyond  mere  negligence,  as  if  he  em-   • 
ployed  the  money  in  his  trade,  5  per  cent.  Ibid,  and  see  11  Ves.  581.  UaU  v. 
HnUeity  1'  Cox.  60. 134.  Forben  v.  Rots^  2  lb.  1  ll$.) ;  f6r,  supposing  him  to  have 
tinm  which  will  not  be  called  for  till  a  distant  period,  it  caiindt  be  imagined 
that  it  is  to  lie  idle  all  that  time.    Previously  to  the  institution  of^  public 
funds,  it  must  have  been  lent  ont  in  all  cases  on  private  security.    It  seems, 
therefore,  that  the  executor  is  allowed  to  exercise  a  fair  and  honest  discre- 
tion in  placiog  out  the  money  of  bis  testator  at  interest,  and  that  if  he  do 
u  he  will  not  be  guilty  of  a  devastavit.    Per  Abbott,  C.  J.  in  fVebster  v, 
Spnuer,  3  Barn.  Sc  Aid.  364.    But  ekecntors  oir  trnste^s  Cannot  lend  out    but  cannot  U'fi^ 
money  on  personal  security,  though  words  which  may  imply  a  discretion  so    money  on  per- 
to  do  may  have  been  used  by  Uie  testator.    Thus  where  the  words  were,    sonal  seewrity^ 
**  or  on  snch  other  good  security  as  they  could  procure  and  think  safe ;"  and    nor  ^fter  decree, 
the  executors  lent  Uie  legacy  on  bond.    Sir  W.  Grant  held  clearly,  that,  the 
defendants,  the  executors,  were  not  empowered  to  lay  out  the  money  on 
personal  security  ^  for  it  was  like  trustees  to  s^ll,  who  could  not  be  justified 
III  selling  for  any  otiier  price  than  the  best  price  that  could  be  obtained  for 
tile  pheperty.     IVUkes  v.  Steward^  Coop.  Kep.  6.  Ryder  v.  Biekerston^  7  Bac 
Abr.  182.  eited  1  Eden.  Rep.  149.     Vigrass  v.  Binfieid,  3  Madd.  62.    And 
even  if  an  Executor  or  trustee  have  a  power  to  lend  out  the  trust  monies  on 
real  or  personal  security,  it  will  not  enable  them  to  aeeommodtde  a  trader 
with  a  loan  on  bond.    Langston  r,  OUivantf  Coop.  33.    But  if  an  executor 
have  lent  money  on  snch  security,  and  the  le^tee  or  person  beneficially  en- 
titled have  long  acquiesced  in  the  loan,  it  will  not  be  considered  such  gross 
neglect  as  to  amount  to  a  breach  of  trust.    Harden  v.  Parsons,  1  Eden,  145. 
Nor  can  an  executor  lay  ont  money  on  mortgage  after  a  decree  to  account ; 
and  therefore  where  an  executor  havmg  thepersonal  estate  of  the  testator 
in  trust  to  place  the  same  out  on  good  and  sufficient  security,  for  the  benefit 
of  an  infant  legated,  to  be  paid  on  his  coming  of  age,  lent  part  of  snch  per- 
sonalty oat  on  mortgage  after  a  decree  to  account,  and  notice  not  to  do  so 
i»y the  inlhaf  s  uncle  and  next  friend,  he  was  ordered  to  pay  the  same  into 
covft    IViddowaon  ▼.  Dock,  2  Meriv.  494.    Et  vide  11  Ves.  581.    Burke  Ex  ' 

parity  1  Ball  ^  Bea.  Reps. 

It  is  also  another  principle  in  eqnity  that  if  an  executor  lay  out  tlie  assets    Benefit  aeerues 
of  bis  testator  on  private  securities',  All  the  benefit  made  thereby  shall  accrue    to  estate,  toss  fo 
to  the  estate ;  yet  the  executor  shall  answer  all  the  deficiency,  and  the  par-    exeattor. 
ticabr  circumstances  of  good  conduct-in  the  executor  cannot  prevail  against 
the  general  rule.    Adye  v.  Feuittgteaa,  l  Cox;  24.    Et  vide  2  Cox.  1. 

See  further  on  the  snbject  of  executors,  Lowtherv,  Loufther,  i3Vcs.  95. 
40«.  T^wUinson  v.  Smith,  Finch.  378. 457.  Piety  v.  Staee,  4  Ves.  620.'  iVAi> 
^n«k  V.  Hhtekmbrook,  16  Ves.  477.  Cases  cited  by  Mr.  Eden,  i  Lord  Nolh. 
Kep.  150,  n.  (a).  Graham  v.  Kebte,  «  Dowv  P.  C.  24.  4  Dow.  209.  3  Ves. 
1(^1.565.  5  Ves.  839.  9  Ves.  86.-  11  Vet.  296.  333.  Amb.  25.  Postea, 
301. 576.  and  578.  and  notes  there. 
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OF   THS   MORTGA^EE^  8lC. 

In  respect  of  the  mortgagee  of  land,  he  must  be  a  person 
capable  of  possessing  real  property;  for  a  mortgage  being 
at  law  a  conditional  sale,  no  one  who  is  under  a  legal  impedi- 
ment to  take  by  a  purchase,  can  have  the  capacity  to  take  by 
a  mortgage.  But  any  one  who  is  capable  of  taking  an  abso- 
lute purchase,  may,  it  seems,  take  by  mortgage ;  consequent- 
ly, all  natural  and  politic  or  corporate  bodies,  that  are  not 
disabled  by  law,  may  be  mortgagees.  And  it  seems  Uiat 
some  persons,  that  cannot  be  mortgagors,  may  be  mortgagees ; 
for  an  alien  may  be  a  mortgagee ;  but  if  a  mor^^age  of  land 
be  made  to  him  in  fee  simple,  or  for  a  term  of  years,  he 
cannot  hold  it,  but  the  king  will  be  entitled  to  have  it  from 
him  (a). 


(A)  The  eftate  will  not,  however,  vest  io  the  king  tiU  office  foimd,  aJ- 
tiion|(h  he  may  be  entitled  to  it  from  the  time  of  the  making  of  the  mortgiga 
In  the  interim,  it  will  vest  in  the  alien  mortgagee.  1  Lev.  47.  4  Lev.  89. 
5  Co.  5f  b.  If  the  alien  die  before  office  foondy  the  law  wiU  vest  the  free- 
hold and  inheritanee  in  the  king.  Co.  litt.  s  b.  And  if  two  be  mort^Bgen 
jointly,  on^  an  alien  and  the  other  not,  if  the  alien  die  the  entirety  will  not 
detolve  to  the  survivor,  bnt  the  king  wUl  have  his  moiety.  1  Lev.  47.  4  lb* 
8t ;  yet  till  office  foniid  the  moiety  sarvives.  lb.  5  Co.  5.  When  the  kieg 
tidLOS  the  Mortgaged  premises,  the  condition  is  dischaiged,  and  he  holds  ab- 
aolutely :  and  it  shottld  seem  that  the  estate  is  also  freed  flrom  the  eqaity  of 
redq^ption  of  thfi  mortgagor  in  the  king's  hands.  But  if  the  lands  are  re* 
conveyed  before  office  found,  tfie  lien  of  the  crown  is  gone ;  and  where  an 
alien  was  mortgagee  of  copyhold  lands,  although  tlie  freehold  was  in  the  lord, 
yet  it  was  contended  in  argument,  S4  Car.  i.  that  the  king  would  have  it ; 
and  see  1  RoU.  194.  L  35.  Daav.  StU  Al.  15.  Hard.  495.  This,  however,  U 
questionable,  since  an  alien  cannot  take  any  interest  hi  land,  except  for  the 
benefit  of  the  crown ;  and  the  king  cannot  be  a  copyholder,  consequently 
the  alien  cannot  take  that  which  the  king  cannot  have.  Hence,  therefore, 
It  siiould  seem,  that  an  alien  cannot  be  a  mortgagee  of  copyhold  lands.  If 
he  be,  it  will  escheat  to  the  lord  of  the  manor  instead  of  the  crown.  Dy.  2  b. 
in  margin.  If  an  alien  take  a  mortgage  in  the  name  of  a  trustee,  the  king 
vrill  not  be  entitled  to  the  estate  mortgaged  by  inquisition,  for  at  law  it  will 
be  in  the  trustee,  and  not  in  the  alien.  Ae  king,  however,  may  sue  In  Chan- 
cery, to  have  the  trust  executed.  lb.  and  1  KolL  194.  1. 40.  654.  1.  50. 
Al.  16.    Hard.  495.    Danv.  391,  f. 

There  is  also  another  incapacity  to  take  as  mortgagee,  and  that  is  in  the 
case  of  a  papist.  By  ffie  stat  11  Jk  19  Will.  3.  c.  4,  it  is  enacted,  that  every 
papist,  who  shall  not  abjure  the  errors  of  his  religion,  by  taking  the  oatlwto 
the  Government,  and  making  the  declaration  agaiiMt  transulistantiatioo, 
within  six  montiis  after  lie  has  attained  the  age  of  eighteen  years,  rfiall  be 
incapable  of  inheriting,  or  taking  by  descent  as  well  as  by  purchase,  any 
real  estates  whatsoever,  and  his  next  of  kin,  beinx  a  Protestant,  shall  hold 
them  to  his  own  use,  till  such  time  as  he  shall  comply  with  the  terms  .imposed 
by  the  act.    This  clause  of  the  statute,  it  b  remarkable,  extends  only  to  the 
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A  person  lattainted  of  treaion  or  felony,  before  or  after  at-  Attahued  per^ 
uindeTy  may  be  a  mortgagee^  but  he  cannot  hold  the  thing  '^^'  MUkicf. 
mortgaged;    so  a  person  outlawed  may  be  a  mortgagee   of 
liods ;  but  the  king  will  be  entitled  in  both  cases  to  the  pro- 
perty b  them,  subject  to  the  condition  in  like  manner  as  the  at- 
tainted person  or  outlaw  held  them. 

So  a  feme  covert  may  be  a  mor^iagee,  but  cannot  be  a  mort-  Fime  iovtrtM, 
pgoTf  unless  by  construction  of  equity  on  an  agreement  that 
she  shaU  possess  separate  property,  in  which  case  she  may  pro- 
bably be  so  considered  (b)« 

And  an  infant  may  be  a  mortgagee.  •^'■^  inftaiu^ 


case  where  the  papist  is  trader  eighteen  at  the  time  the  lands  are  conveyed  to 
Un ;  hot  where  the  papist  la  alyove  eighteen  when  the  Uuids  come  to  him,  or 
ia  trast  for  him,  such  papist  is  for  ever  bicapable  to  take,  and  the  estate  is 
v«id.  Vant  ▼.  Fletcher ^  1  P.  Wnisr  353.  S,  C.  S  Eq.  Abr.  f31.  pL  9.  477. 
pL  1.  The  rigorons  restrictioaa  of  this  act  have  l>een  in  a  great  measure 
slkvitted  by  a  subsequent  statute  (18  Geo.  3.  c.  60.),  which  permits  Roman 
Cktiioiies  to  take  real  property,  on  theb  taking  the  oaths  of  allegiance  to 
hb  Majesty,  abjuration  of  the  Pretender,  renvnciatioii  of  the  Pofie's  cirU 
power,  and  abhorrence  of  the  doctrines  of  destroying  and  not  keepine  fkith 
with  heretics  and  deposing  or  murdering  ptinees,  excommunicated  by  au- 
thority of  the  See  of  Rome.  See  also  the  toleration  act  of  the  Roman  Ca- 
thofics,  31  Geo.  3.  c.  3S.  and  f  Sch.  Sc  Lef.  Rep.  Index,  voce  Papists 

(B)  A  Ame  corert  may  make  an  eqnimble  mortgage  of  her  separate  pro-  Mmrud  wth 
perty,  without  the  concurrence  of  the  trustees,  unless  their  consent  be  men* 
nadend  necessary  by  the  instnunent  giving  her  that  property.  Essex  ▼. 
Atkasy  14  Ves.  54S.  Antea,  59,  of  this  edit.  And  if  she  have  a  power  of 
appotatment  which  may  be  exercised  by  her,  notwithstanding  her  coverture. 
At  any  appoint  a  conditional  estate  in  exercise  of  the  same.  As  to  the 
dttpeination  of  coverture,  see  Sugd.  on  Pow.  151.  1  Pres.  Abs.  340.  and 
I  Roper,  Baron  and  F^me,  99. 

IVastees  and  executors  being  mortgagees,  see  antea,  pages  60  and  105  of 
ttis  edition. 


CAP.  VI.  [  140  ] 

HOW  A    MORTGAGE   1$   pONSIOERED   IN    EQVITY. 

At  common  law,  while  the  strict  rules  of   the  feudal  sys-  CHigin^equU' 
icm  were  permitted  to  remain  checks  upon  the  free  aliens-  J^{p^^^f. 
lion  of   real  property,    no  idea  was  entertained  of  making  it  g^u. 
wbserrient  to  the  ordinary  exigencies  of  its  owners,  by  suf^- 
^criog  it  to  become    the   subject  of  a  pledge.     The  laud- 
holder,  therefore,  however  pressing  his  necessities  might  be, 
had  no  means  of  rabing  money  on  his  estate  but  by  a  condi- 
tional sale ;   and  if^  by  any  unforeseen  event,  he  became  in- 
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capable  of  performing  the  condition  strictly,  or  at  least  in  ef- 
fect, at  the  time  appointed,  his  property  in  the  land  was  gone 
from  him,  and  absolutely  vested  in  the  purchaser,  without  any 
[  141  ]       possibility,  at  law,  of  recovering  it.    The  consequence  of  which 
was,   that  an  estate  of  great  value  might  be  forfeited  for  a 
trifling  consideration  (a).     But  when  the  stem  and  rigid  severi- 
ties of  that  tenure  yielded  to  the  importunities  of  a  more  refined 
age,  and  the  benefits  of  commerce  were  found  to  keep  pace 
with  the  extension  of  a  free  alienation,  the  courts  of  Equity 
moulded  contracts  respecting  real  property  into  the  shape  most 
convenient  for  the  purposes  of  society.    In  adjusting  the  various 
rules  respecting  it,  many  contests  arose  between  the  courts  of 
law  and  equity ;  the  former  ever  displaying  a  strong  inclination 
to  adhere  to  the  old  rigid  maxims  introduced  for  the  purpose  of 
preserving  rpal  property  unalienable;  whilst  the  latter  were  dis- 
posed to  consider  the  essential  nature  of  contracts,  and  to  give 
tl^eoi  operation  according  to  the  intention  of  the  parties  stipu- 
lating.   In  the  end  they  prevailed,  and  an  equitable  jurisdiction 
was  gradually  introduced,  which  by  conrectiug  without  enfeebl- 
ing the  severe  rules  of  the  common  law,  laid  the  foundation  of 
a  system  of  jurisprudence,  admirably  adapted  to  the  free  enjoy- 
ment of  property  (b). 
[  142  ]  The  law  respecting  mortgages  became  almost  a  subje(:t  of 

jtfow  ifcc  crerjj-  ^  eyclusive  jurisdiction  in  those  courts,  for  although  in  law  the 
and  tkere  conH-  mortgagee  (the  mortgage  being  eifected  by  a  conditional  alien- 

dered  a  chattel 

though  in  fee       — — ■ • — - 

(c). 

(A)  Lord  Hale  obftftves,  that  in  14  Rich.  9.  the  parliament  would  not  ad- 
mit of  redemption  after  breach  of  the  conditjop.  See  printed  Rolls,  vol.  iii. 
p.  859;  and  Roscarrick  v.  Barton^  1  Ch.  Ca.  219. 

(B)  Courts  of  Equity  milde  many  scruples  about  breaking  in  upon  the  mles 
.of  law,  Tr.  £q.  lib.  iii.  c.  1.  s.  2.  but  at  lengtli  e5tabllshed  an  incontrovertible 

right  to  redeem,  though  the  exact  period  when  that  right  was  first  allowed^ 
cannot  now  be  traced  with  precision. 
Mortgage  infee  (C)  No  doctrine  is  now  more  clearly  settled,  than  that  the  estate  of  a 
personal  ettaif,  mortgagee  in  fee,  (not  in  possession,  and  equity  of  redemption  not  fore- 
Mortgage  6y  closed  or  redeemed,)  in  the  mortgaged  lands,  is  considered  in  equity  as 
denMe  prC'  personal  estate,    FUk  v.  Fm*,  Pr.  Ch.  11.    Audley  v.  Audley,  t  Vern.  192. 

fered*  HoweU  v.  Price,  1  P.  Wms.  «95,  and  Mr.  Cox's  note.     Sparroic  v.  Hardcasile^ 

cited  in  note  (e),  p.  145,  and  postea,  358.  The  mortgagee  has  indeed  the  whole 
legal  estate,  but  the  mortgagor  is  in  equity  treated  as  the  owner  of  the  entire 
equitable  fee-simple.  liS  Yes.  SS4.  17  Yes.  133.  The  mortgage  then  being 
personal  property,  observe  the  advantage  of  a  mortgage  by  demise  over  a 
mortgage  in  fee.  In  the  case  of  a  toor^age  by'demise,  the  term  and  the 
right  in  equity  to  receive  the  noortgage  debt,  will,  on  tlie  death  of  the  mort- 
gagee, vest  in  the  same  f^crsoii ;  whereas,  in  the  case  of  mortgage  in  fee,  the 
legal  estate,  on  the  death  of  the  mortgagee,  will  descend  to  his  heir  at  law 
or  devisee ;  and  the  money  will  be  payable  to  his  executor  or  admuiistratdr. 
This  produces  a  separation  of  rights,  which  is  often  attended  with  great  in- 
convenience, both  to  the  ni6rtgagor  and  the  mortgagee.  On  the  other  hand, 
in  the  case  of  a  mortgage  for  years,  there  is  this  defect;  that  if  the  equity  of 
•redomptton  be'  foreclosed,  the  mortgagee  will  be  entitled  for  his  trrm  only. 
See  this  subject  n^ore  fully  discussed,  antqa,  p.  8.  of  tliis  edition,  and  uoie^ 
(d)  and  (e),  p.  7,  aud  note  (i),  p.  9,  also  of  this  edition. 
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« 

itioD  of  the  land  and  an  actual  livery)  was  eonsidefed  as  the 

proprietor,  subject  to  be  divested  of  it  only  by  the  strict  per- 

fonuance  of  the   conditioUi  yet^  in  equity  (a),  the  transaction 

was  deemed  a  mere  personal  contract  for  the  loan  of  money/ 

and  the  land  a  security  for  the  due  performance  of  that  contract, 

and  the  mortgagor  was  looked  upon,  notwithstanding  the  so- 

iemniiies  attending  the  conveyance,  as  the  actual  owner  of  the 

land.    The  debt  consequently  was  there  esteemed  the  principal,  Debt  paid, 

and  the  land  the  incident  (d)  ;  and  whenever  the  debt  was  dis-  "*<^'fi'"ff^  «< 

charged,  the  interest  of  the  mortgagee  and  all  derivative  and 

iucideatal  interests  dependant  thereupon,  in  the  land  determined 

of  coarse,  the  land  being,  in  equity,  bound  with  the  power  of 

redemption  in  whatever  hands  it  might  be,  the  legal  possessor 

became  in  equity,  as  to  any  estate  outstanding,  a  trustee  only 

for  the  mortgjagor  (6).     But  until  redemption  or  satisfaction, 

the  mortgagee's  interest  was  good,  in  equity  (c),  to  entitle  him 

to  receive  and  enjoy  the  profits.    ^ 

From  viewing  the  subject  in  this  light,  this  conclusion  neces-*       [  143  } 
arily  followed,  that  a  mortgage  was  not  such  an  alienation  of  a   ^^'^/jons  dis- 

°  °  position  of  es- 

.  .  fate  affected 

(a)  Free.  Chan.  99,    Barnard.  93.         (6)  S  Vem.  575.  pro  taiito  only 

1  Vci.  361.  (c)  Roper  v.  Ratcliffei  9  Mod.  196.  hj  mortgage. 

(D)  A  similar  nde  prevails  in  the  civil  law.  There  the  debt  intended  to  Mortgages,  hmo 
^secured  is  considered  the  principal,  and  the  securities  are  considered  as  considered  in 
»UttDct8  depending  for  their  existence  on  the  existence  of  the  debt.  The  imc  and  equitf, 
cooseqaence  is,  that  when  the  debt  is  discharged,  the  securities,  and  all  the 
estates,  interests,  liens,  and  charges  created  by  them  are  extinguished ;  or, 
to  nse  the  language  of  the  civil  law,  are  confounded,  and  from  that  time 
^ve  no  legal  exlstence.-*Iu  this  light,  jgenerally  speaking,  when  the  rights 
of  third  persons  do  not  interfere,  the  debt  and  security  are  viewed  by  our 
coorta  of  Equity.  But  fan  courts  of  law,  the  land  alone  is  lo6ked  at;  and 
the  mortgagor  is  treated  as  a  grantor,  and  the  mortgagee  as  a  grantee  of  an 
^tate  on  condition.  Inimediately  on  the  execution  of  the  mortvagr,  the 
^d  vests  in  the  mortgagee,  subject  to  be  divested  on  payment  of  the  mort- 
gage money  on  a  certain  day.  If  tlic  money  be  then  paid,  tlic  condition  is 
>*id  to  be  performed,  and  the  mortgagor,  as  in  any  other  case  where  tliC 
fnntee  of  lands  on  condition  performs  the  condition,  may  enter  on  the  land 
and  bold  it  as  of  his  former  estate.  But  if  the  money  be  not  paid  at  the 
time  appointed  for  payment,  then  at  law,  the  land  will  be  discharged  of  the 
<^ondition,  and  it  will  become  absolutely  vested  in  the  mortgagee ;  the  mort- 
^OTy  however,  having  a  right  in  equity,  (called  his  equity  of  redemption,) 
at  any  time  after  the  condition  broken,  to  redeem  the  estate  by  paying  to 
tiie  mortgagee  his  principal,  interest,  and  costs.  But  at  law,  the  mortgagor 
viH  have  no  right  to  re-possess  himself  of  tlie  estate  by  payment  of  the 
"loney.  It  is  also  worthy  of  further  remark,  that  after  the  condition  broken, 
the  estate  will,  for  all  legal  purposes,  remain  in  the  mortgagee ;  and  can  be 
'^vested  in  the  mortgagor  in  no  other  way  than  by  a  re-conveyance  from  the 
"^'ISagee,  his  heir,  or  devisee.  In  the  view,  however,  of  a  court  of  Equity, 
t^  hind,  immediately  on  the  payment  of^the  mortgage  debt,  will  become 
the  absolute  property  of  the  mortgagor;  and  a  court  of  Eouity  will  decree 
the  mbrtgagee  to  re-convey  it  to  him,  and  account  to  him  n)r  the  interme- 
diate profits,  for  tlie  lands  being  originally  only  a  security  for  the  money,  the 
payment  of  the  money,  either  before  or  after  the  condition  broken,  will,  in 
consideration  of  equity,  put  the  mortgagor  in  his  first  estate;  and  with 
aspect  to  the  surplus  of  tlie  estate  over  and  above  the  mortgage  money,  tlie 
mortgagee  will  at  all  times  be  looked  upon  in  equity  as  a  trustee  for  the  • 

"Wftgagor.    SeeFitzg.  ?41.    2  Freem.  «02.  et .  Ide  postea,  3J6. 
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man's  real  property,  as  altered  any  disposition  of  it  previously 

made;  but  only  in  so  much  as  it  was  thereby  necessarily  affected  ; 

ex.  gra.  having  been  pledged  by  the  owner,  it  could  not  be 

recovered  by  him  or  his  alienees,  but  by  discharging  the  demand 

for  which  it  was  a  security,  that  being  a  lien  thereupon^ 

M&rtgageinfee      Therefore  where  T.,  seised  in  tee(jd),  settled  his  lands  by  a 

"tflkw  oj^tS^  voluntary  conveyance  to  the  use  of  himself  for  life,  with  re- 

tary  nc^tUmenU   mainder  to  bis  daughter  and  heir  apparent  in  tail,  remainder  to 

his  three  brothers  in  tail,  remainder  to  himself  in  fee,  with 
power  of  revocation; -and  seven  years  after  mortgaged  those 
lands  in  fee  to  one  of  the  three  brothers,  that  were  remainder* 
men ;   and  die  condition  of  redemption  was,  that  if  the  mort- 
gagor or  his  heirs  paid  die  money  at  the  day,  be  should  have 
the  land  in  his  former  estate ;  the  mortgage  became  forfeited, 
and  the  mortgagee  afterwards  purchased  of  his  elder  brother, 
.    who  was  the  heir  at  law.    The  third  brother  then  brought  his 
bill  for  the  third  part,  by  virtue  of  the  remainder  in  tail  limited 
[  144  ] .      to  him  and  his  two  brothers ;  and  the  question  was,  whether  the 
mortgage  was  a  total  revocation,  or  only  pro  iantof  and  held 
it  was  a  revocation  pro  tanto  only,  the  mortgagor  being  to  have 
the  lands,  on  payment,  as  in  his  former  estate. 
Mortgage  in  So  where  I.  S.,  in  l66d,  by  his  will  in  writing,  devised  lands 

M^Jn  V  priMT  ^^  ^'f  i^  1^^  male,  remainder  to  the  plaintiff  in  fee,  and  having 
wiUatiaw,  bni  afterwards  occasion  for  money^  mortgaged  those  lands  in  fee, 
tanto  m/y.        &nd  in  l683  died  (e) :  A.  being  dead  without  issue,  die  plainttflF, 

who  had  the  remainder,  brought  his  bill  to  be  let  into  the 
benefit  of  this  devise.  It  was  objected  by  the  counsel  for 
the  defendant,  who  was  tlie  heir  at  law,  that  this  being  a  mort- 
gage in  fee,  was  an  absolute  revocation  of  the  devise;  although, 
if  it  had  been  but  a  mor^ge  for  years,  then  they  admitted 
the  reversion  would  have  passed,  and  that  would  have  car- 
ried with  it  the  equity  of  redemption  (f),  and  so  the  revoca- 
tion would  have  been  pro  tanto  only.  But  here  being  an  estate 
[  145  ]  ^^  ^^^  mortgaged,  that  went  to  the  whole,  and  was  a  full  and 
absolute  revocation  in  law ;  and  being  so  in  law,  there  vras  no 
reason  for  equity  to  aid  the  plaintiff  against  the  heir  at  law. 
But  the  Master  of  the  Rolls  was  of  opinion,  that  a  mortgage 
was  a  revocation  pro  tanto  only,  which  decree  was  afterwards 
affirmed  upon  appeal  to  the  Chancellor,  his  Lordship  declar- 
ed) Thome  v.  ThonUf  1  Vcrn.  141.  ^Lincoln  ▼.  RoUe^  Sbow.  Par.  Ca. 
18f.  Fitzg.  S17.^[5.  C.  Fioch,  38.  156.  MotUogue  ▼.  J^eryt,  1  Roll. 
^£^]  Abr.  616,  letter  a.  No.  f .  t  P.  Wms. 

{e)HoUy,I>unckyiVeTn.St9.S4t.      SS5.    . 
Lord  Bridgewaier  v.  Duke  t^  BoUon,         (/)  i  Salk.  158.  1  Vera.  97.  3  Atk. 
S  U.  Kaym.  968.  S  Will.  649.    E^i      748. 
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mg(g)f  tfiat  though  the  mortgige  ill  fee  was  a  revocation  at 
hw,  yet,  in  equityi  it  shoald  not  be  taken  for  a  total  revoca-^ 
tion,  but  the  devisee  should  be  admitted  to  the  redemption ;  for 
die  intent  of  the  mortgagor,  in  making  the  mortgage,  could  be 
no  other  than  only  to  serve  his  special  purpose  of  borrowing 
money  to  supply  his  present  occasion  (e)» 

ig)  1  Vera.  34S. 


(£)  The  tnic  ynroimd  on  which  a  mortgage  in  fee  is  considered  in  eqnity  True  ground  ^ 
as  t  revocation  of  a  will  jiro  t<nUo  only  is,  not  that  the  conveyance  was  intend-  ruU. 
ed  for  s  particular  purpose  merely,  nor  that  thereby  the  intention  would  bo 
opposed;  but  that  the  whole  transaction  amounts  to  nothing  more  than  a 
security  for  the  mortgage  money.  The  late  cases  on  this  subject  are  Spamw 
f.  HvioutU^  cited  7  T.  Kep.  417,  in  notis.  Uwrmotd  v.  OgUnder^  6  Ves. 
Hi,  affirmed  8  Ves.  106.  Ckarnum  v.  CharmoHf  14  Ves.  580.  Jtmet  v.  Jack" 
M,  16  Ves.  S56.  Vaw»er  v.  Jeffry^  lb.  519.  Tucker  y.  TAmstoa,  17 -Ves. 
131.  Antecedently  to  these  ady^^ications,  abundance  of  cases  are  to  be 
&oad  in  the  books  in  which  the  doctrine  of  revocation  of  wills  by  subse- 

rit  conveyances  has  been  extensively,  thongh  rather  confusedly  treated, 
a  leading  case^  that  of  lard  Umeob^e^  x  £a.  Ca.  Abr.  41 1.  S  Freem. 
SOS.  Fitcg.  S41,  may  be  selected,  wherein  the  doctrine  of  the  conrt,  as  it 
u  sow  established,  was  produced  and  approved  of  by  the  court,  and  after- 
VRuds  affirmed  in  parliament.    Show.  P.  C.  154. 

A  mortgage  in  fee  has  been  uniformly  allowed  to  be  a  revocation  of  a  de-   Estute  parted 
vise  at  law,  because  thereby  the  testator  conveys  out  of  himself  the  whole  wUky  but  for  a 
Icgil  estate  which  most  of  necessity  be  held  to  revoke  a  previous  disposition   moment^  mud 
by  will  of  the  same  estate;  for,  as  Lord  Hardwicke  observes,  in  Sparrow  v.   tame  uee  taken 
HWcaatfe,  '^  the  estate  being  gone  by  the  conveyance,  the  will  has  lost  the   baeky  entire  re* 
fnbject  of  its  operation  f*  and  although  the  testator  may  receive  back  the    voeatfon  o/ 
nae  estate  in  exactly  the  same  plight  and  condition,  yet,  since  he  will  then  prior  will  at 
W  tdied  of  it  as  a  newly-acquired  purchase  feudum  nowm  ni  antiquum^  his   law, 
prior  will  cannot  consequently  have  any  operation  on  it,  it  being  then  looked 
apon,  u  it  regards  the  devise,  in  the  same  lieht  as  any  other  after-purchased 
Sfoperty.    On  these  principles,  therefore,  if  a  tenant  in  tail,  after  making 
ais  will,  suffer  a  recoverv,  and  declare  the  uses  to  himself  in  fee,  with  an 
express  decbuatioa,  that  he  means  it  to  operate  in  corroboration  of  his  will, 
yetsnch  a  limitation  of  the  ultimate  use  to  himself  in  fee,  will  operate  as  a 
revocation,  and  not  as  a  confirmation  of  the  will.    Dioter  v.  Dister^  3  Lev. 
106.   MoTWood  V.  Tamer,  3  P.  Wms.  163.    So,  if  a  testator,  after  having 
osde  his  will,  levy  a  fine  to  such  uses  as  he  shall  by  deed  or  will  appoint, 
^  dies  wUhont  making  any  new  testamentary  disposition  of  the  estate,  the 
devise  made  prior  to  the  fine  will  thereby  be  revoked ;  per  Lord  Hardwicke, 
'^Sparrow  v^ardeastlef  nbi  sopra.    See  other  instances  of  this  rule,  Darteu 
v.D«H^,  3  Wils.  6.    1  Roll.  Abr.  615^  Bridga  v.  Chandoo,  2  Ves.  4S0,  and 
SBioDg  the  modem  cases,  Parker  v.  Brtscor,  3  J.  B.  Moote,  S4. 

Thos  much  for  the  rule  at  law.  In  eqaiff  a  similar  doctrine  prevails ;  for  Same  in  efUMty, 
ou  tbe  maxim  equiiae  uquitur  legem^  and  for  the  sake  of  keeping  a  strict 
uoifonnity  between  tbe  rules  of  law  and  equity  regarding  real  property, 
(which  it »  so  important  to  preserve.  White  v.  Ewer,  2  Vent.  340.)  courts  of 
Equity  arc  l)oond  to  follow,  and,  wherever  practicable,  to  adopt  the  antho* 
ritiet  of  the  common  law  courts  in  decisions  of  this  nature,  and  therefore 
ss  bj  the  role  of  law  respectinc  the  legal  estate,  if  that  interest  be  parted 
with  bat  for  a  moment,  althougn  the  same  use  be  taken  back,  yet  the  prior 
deviie  will  be  revoked! ;  so,  in  a  similar  case,  as  it  regards  the  equitable 
iatercst,  if  the  whole  beneficial  ownership  be  divested  out  of  the  testetor 
bot  for  a  single  instant,  thrre  will  be  an  entire  revocation  of  the  devise  of 
tbe  equitable  ownership  also ;  for  there  is  not  any  reason  wh^  a  conrt  of 
Equity  should  proceed  on  a  dlfierent  rule  from  a  court  of  law,  in  determin- 
iaf  tlK  same  case.  Ldtrd  JJneoUCe  case,  ubi  supra^  is  a  strong  authority  to 
tus  hater  point.  In  that  case,  Edward,  Earl  or  Lincoln,  mortgaged  the 
■aoor  of  8.  by  a  conveyance  in  fee  to  one  Wynn,  whereby  the  estate  was 
cosrerted  into  an  equitable  interest  in  Lord  Lincoln.  His  Lordship  after- 
wards made  his  wifl,  and  devised  his  estate,  subject  to  the  mort^e,  to 
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Mortgage  to  Bat,  if  (he  mortgage  be  made  to  the  densee,  subsequent  id 

rMMti^^^      the  devise,  that  will  be  a  total  revocation,  the  tn'o  interests  of 


bni  cate  of 
mortgage^  an 
exception^  be* 
eauMC  a  chattel; 


unUsB  ruen  he- 
ytmd  mortgage 
be  declared. 


certain  uses,  with  remainders  over.  Shortly  after  this,  the  Earl  took  ^ 
fancy  to  one  Mrs.  Calvert,  and,  havinji;  some  notion  that  he  should  marry 
her,  proceeded  to  make  a  marriage  settlement,  by  conveying  the  devised 
premises  by  lease  and  release,  to  certain  trnstces,  to  Uic  use  of  himself  and 
his  heirs,  till  the  marriage  should  take  effect,  tlien,  as  to  part  in-  trust,  for 
his  intended  wife  in  lien  of  dower,  &c.  with  several  other  liraitatioas  and 
remainders  over.  The  marriage  never  took  effect,  and  tlie  Karl  died  soon 
after  the  executron  of  the  settlement;  when  a  question  was  made  whether  th<r 
lease  and  release  of  the  Equitable  ownersliip  did  not  operate  to  revoke  the 
prior  devise  of  the  ^ame  interest ;  and  Lord  Somers,  Lord  Keeper,  decided 
that  it  did,  for  that  such  a  lease  and  release  would  have  been  a  revocation  of 
ii  devise  of  a  legal  estate,  and  equitable  estates  were  governed  by  the  tSume 
rules  as  legal  estates  were,  and  there  was  no  *  fraud  or  circumvention,  nor 
other  equitable  circumstances  to  make  the  court  vary  from  that  rule  in  the 
present  instance.  The  will  was  in  disinherison  of  the  heir,  who  is  always 
favoured  in  all  courts  ;  and  as  to  the  cases  put,  where  mor^iages  bad  been 
held  to  be  no  revocations  in  equity  ;  the  reason  of  that  was,  because  mort- 
g^t9  were  not  considered  as  conveyances  of  the  estate^  hut  only  charges  npan 
it*  This  being  the  Lord  Keeper's  opinion,  the  plaintiff's  bill  was  dismissed, 
and  the  co«heirs  were  decreed  to  have  the  redemption  of  the  mortgage. 

It  being  then  a  rule,  that  a  conveyance  in  fee,  either  by  lease  and  release, 
fine,  or  recover^',  will  operate  as  an  entire  revocation  of  a  preceding  devise, 
as  well  in  courts  of  equity  as  in  courts  of  common  law,  it  next  becomes  in- 
cumbent to  enquire  bow  a  mortgage  in  fee,  executed  by  either  of  thos^ 
species  of  assurance,  will  amount  to  a  revocation  in  equity  pro  tttnto  only  ^ 
when,  if  the  provis6  had  been  6mittcd,  it  would  have  clearly  operated  as 
An  Entire  abrogation  of  the  devise P  This  apparent  inconsistency  is  recon- 
^ileable  on  the  consideration  that  a  mortgfi{>e  in  fee,  in  the  view  of  a  court 
of  Equity,  is  looked  upon  .as  a  chattel  interest,  descending  to  the  executor, 
for  whom  the  heir  is  merely  a  trustee,  supporting  no  dower,  and  having  no 
one  property  of  a  real  estate ;  tiie  single  object  of  the  transaction,  in  its 
original  constrtiction,  being  to  create  a  security  for  money,  and  that  only, 
for  the  mortgagor  retains  the  whole  equitable  fee-simple.  UadcUffe  v.  FFur- 
rington,  1«  Ves.  334*  A  court  of  Equity,  therefore,  regards  the  profierty 
as  only  charged  by  the  mortgage,  and  in  no  way  passed,  modified,  aUeredy  of 
affected ;  the  mortgagee,  after  foreclosure,  acquiring  a  neir  estate  (see  postea, 
338).  Hence  it  follows,  that  the  equitable  estate  will  remain  in  the  testator 
nnaffected,  except  to  the  extent  ot  the  incumbrance ;  and  the  devise  will  be 
unrevoked ;  for  the  subject-matter  on  which  it  was  Intended  to  operate,  will 
not  have  bron,  by  the  mortgage,  drawn  out  of  the  devisdr.  If,  however, 
uses,  beyond  the  mere  purpose  of  the  mortgage,  be  declared,  the  estate 
must  undergo  an  aheration  thei-eby,  and  the  devise  will  consequently  be  re- 
voked. If,  therefore,  a  tenant  in  tail,  in  making  a  mortgage,  suffers  a' 
recovery,  and  declares  the  use  in  the  first  place  for  securing  and  corrobo- 
rating the  mortgage,  and  then  to  other  uses,  with  the  ulterior  use  to  himself 
in  fee,  the  estate  will  be  altered,  and  the  \till  clearly  revoked  ;  for  the  mode* 
of  affecting  the  intention  being  by  recovery,  with  double  voucher,  which, 
in  equity  as  well  as  at  law,  proceeds  on  a  previous  conveyance  of  the  wliold 
estate  from  the  owner  to  the  tenant  to  the  precipe,  to  be  recovered  ont  of 
him  by  the  demandant,  or  if  the  whole  estate  be  not  conveyed  to  the  tenant 
to  the  precipe,  but  only  an  estate  of  freeliold  (which  will  be  sutficicnt  to 
support  the  recovery),  tlie  judgment  of  the  court  will  vest  the  wliole  estate  in 
the  demandant,  from  whom  a  new  estate  is  taken.  This,  tlierefore,  will 
be  a  revocation  ;  and  that,  although  the  recovery  be  not  in  fact  proceeded  in 
further  than  the  conveyance  to  the  tenant  to  the  precipe,  if  that  conveyance 
be  of  the  whole  estate.  But  if  no  use  be  declared  beyond  the  purpose  of 
the  mortgage,  (and  which  it  is  not  necessary  to  declare,  since  in  equity  the 
estate  is  considered  as  not  passing  out  of  the  mortgagor,  17  Ves.  133.)  no 
repeal  of  the  devise  will  ensue.  This  observation,  however,  is  not  ap- 
plicable to  the  case  of  a  tenant  in  tail,  wlto  makes  his  will,  aad  then  mort- 
gages his  estate  by  fine  or  recovery,  because  in  every  such  cas(^  there  will  (if 
the  mortgagee  has  an  effectual  security)  be  another  object  to  effect,  besides^ 
the  mere  purpose  of  the  mortgage,  namely,  the  docking  the  entail,  ortbaf 


CONSIDERED   IN    EQUITY.  11^ 

t  diortgagee  and  a  devisee  being  inconsistent  with  each  other. 
As  where  one  seised  in  fee  of  the  lands  in  question  (A),  an4 

{k)  Hairkness  ▼.  Baylcy^  Pre.  Cha*  514,  et  vide  Coke  v.  Bullock^  Cro.  Jac. 
49.    [8  Viu.  Abr.  156.— Ed.] 


baninn  the  remainders,  to  effectuate  which  we^  have  seen  the  whole  estate 

mnn  be  divested  out  of  the  tenant  in  tail.    As  a  corollary,  therefore,  it    TeluaU  in  tait 

may  be  said  tliat  a  niortj^age  by  a  tenant  in  tail  will,  in  all  cases,  operate  as    con  never  mart- 

an  entire  revocation  of  a  previous  disposition  of  the  estate  by  will.    In    gagewUhmd 

ordinary  cases  if  a  tenant  in  fee-simple  make  his  will,  and  then  by  a  con-    revoking  wiUi 

veyasce  in  fee  executes  a  mortgage,  with  a  proviso  to  be  void  on  non-payment 

of  the  mortgage  money,  such  a  transaction  will  not  of  itself  be  a  revocation 

of  hi5viU,  except  to  the  extent  of  the  charge.    And  if,  in  pursuance  of  a 

protiw  for  re-conveyance,  on  payment  of  the  money,  the  morttfagM  were 

to  re^onvey  the  estate  to  the  mortgagor,  after  the  condition  broken,  ytt  it 

sbouJd  seem  that  thin  would  not  be  any  revocation  of  the  devise  in  e(|uity, 

but  only  a  re- vestment  of  the  empty  legal  estate  in  the  mortgagor,  who 

wonld  not  thM^by  acqube  any  new  equitable  title.    And  this  supposition  i^ 

roofinned  by  the  decision  in  Hanuood  v.  Oglander,  where  it  was  held  that  a 

devise  was  not  revoke!  in  equity  bjr  a  conveyance  in  fee.  for  payment  of 

debts  (which  was  a  quasi  mortgage)  though  after  the  debts  were  paid,  the 

deriaor  took  a  re-conveyance  to  him  and  his  heirs.  Et  vide  2  Ves.  &  B.  385. 

As  to  the  cases.  Lord  Hardwicke  observed,  in  Sparrow  v.  Hardcastle,  hbi    r^^--^*' 
sopra : — ^To  effectuate  a  devise,  the  genera)  principles  are,  that  at  the  time    BrS^SSe&it^ 
of  making  it,  the  testator  must  have  a  disposing  capacity  of  mind,  and  an    f^L^Ml 
estate  in  the  premises  which  he  takes  upon  him  to  dispose  of,  and  that  J''^"^'^ 
estate  must  remain  in  him  in  the  same  condition  till  his  death,  for  any  alter- 
ation, any  new  modelling  of  the  estate  after  the  will,  will  be  a  revocation  of 
it,  unless  in  certain  cases  presently  noticed.    Such  are  the  general  principles, 
and  the  cases  supporting  them  are  strong.    If  a  man  makes  a  will,  and  after 
executes  a  feoffment  to  nis  own  use,  it  is  a  revocation  of  the  will,  notwith- 
itinduig  it  is  in  point  of  law  the  old  use  descendible  ex  parte  patema  or 
mttema,  as  before.    So  where,  after  making  a  will,  the  testator  executes 
aay  legal  conveyance,  it  ii  &  revocation,  because  the  estate  isgoniy  and  the  will 
lua  l98t  the  sulfject  qf  its  gperation.    Thus  far  have  the  cases  gone,  and  the 
priodples  established  by  them  have  been  relied  on  here  Tthat  is,  in  equity), 
and  are  universally  allowed  to  be  law,  without  referring  to  tbe  particular  cases, 
n  they  stand  in  the  books.    The  principal  ground  on  which  the  case  in  ques- 
tion is  put  is,  that  the  grant  beins  only  intended  for  a  particular  purpose, 
and  tUat  purpose  being  answered,  the  estate  is  not  altered  thereby,  but'  . 
remains  as  before;   and  this  is   compared  to  a  mortgage.    A  mortgage 
for  years  (jt  is  said)  is  at  law  only  a  revocation  pro  tanto,  and  in  equity  a 
mortgage  in  fee  is  tbe  same,  as  being  an  act  intended  for  a  particulat  pnrpose, 
and  any  other  act  intended  for  a  particular  pui^ose,  must  (it  is  contended) 
be  considered  in  the  same  light.    Mortgages,  it  is  true,  have  been  deter, 
mined  to  be  only  revocations  pro  tantOy  and  thes^i  determinations  have  been! 
richdy  decided ;  for  they  are  cases  of  securities  for  money.    The  reason 
why  mortgages  are  taken  out  of  the  general  rule,  is,  that  they  do  not  depend 
e»  the  general  ground^  insisted  on  at  the  bar,  of  being  conveyances  for  particular 
pMrpQsts,  but  on  the  foot  of  being  securities  only.    Whether  the  mortgage  h^ 
for  years,  or  in  feti,  is  all  one  in  eqnity,  they  are  alike  considered  as  chattel 
interests.    A  mortgage  in  fee  goes  to  the  executors,  (for  whom  the  heir  is 
only  a  trustee)  supports  no  dower,  and  has  no  one  property  of  a  real  estate. 
That  being  so,  it  is  not  at  all  inconsistent  to  say,  that  such  an  instrument  is 
00  revocation,  for  the  case  there  is  no  more  than  this,  the  testator,  seised  of 
a  real  estate,  devises  that  real  estate,  and  qftencards  parts  with  nothing  but 
w6«t  is  personal. 

Tbe  case  of  Harmood  v.  Oglander,  etiam  ubi  supra,  turned  on  a  conveyanca 
for  payment  of  debts,  and  a  recovery  was  suffered,  or  intended  to  have  been 
nflered,  although  it  appears  under  a  mistake.  Lord  Eldon  remarked,  that  Lord  BdmtM 
the  principles  deducible  from  a  aeries  of  determinations  were,  first,  that  two  vsUo, 
^qoity  will  never  controul  the  law,  except  where  the  testator  has,  at  the 
date  of  tlie  viO,  a  different  interest  in  eqmty  from  that  which  he  has  at  law, 
^d  devises  that  beneficial  interest,  and  then  only  takes  the  legal  estate  with- 
out any  new  modification  or  alteration.    Secondlyi  Where  he  has  the  con- 
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haTii^  one  son  pnd  one  dau^ter,  made  her  will^  and  diereby 
devised  them  to  her  daughter  and  her  heirs,  i|nd  after^-ards^  for 


Ccmwiftmee  for 
payment  (^ 
debit,  like 
mortgage,  re- 
voeation  pro 
tanto  only. 
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plete  legal  and  bene6cial  eitate  at  the  date  of  thie  will,  and  afterwards 
divests  himself  of  the  legal  estate,  but  still  remains  owner  of  tlie  eqaitable 
interest,  as  in  case  of  a  mortgage,  or  a  conveyance  for  payment  of 
debts,  if  be  dies  without  taking  a  conveyance  of  the  legal  estate,  his  equit- 
able interest  still  continues ;  and  if  he  has  taken  back  tlie  legal  estate,  that 
alone  will  not  revoke  the  devise  of  the  equitable  interest  ^  To  apply  these 
principles  (his  Lordship  con  tinned)  to  the  case  before  the  court,  it  naa  been 
contended,  tliat  this  deed  was  for  a  partial  purpose,  and  no  revocation ;  bnt 
I  am  of  opinion  the  mode  taken  to  effectuate  the  intention  was  clearly  a  re- 
vocation at  law,  provided  any  estate  passed,  and  there  was  no  republication. 
If  the  devisor  conveys  for  the  purpose  of  suffering  a  recovery,  and  thereby 
taking  back  to  himself  a  new  estate,  it  is  clearlv  a  revocation  at  law  as  weU 
as  in  equity.  It  is  said,  and  I  think  it  probable,  that  the  only  object  of 
the  intended  recovery  was  to  givereffect  to  the  mortgage.  That  circumstance 
alone  will  not  do,  if  he  does  it  by  way  of  recovery^  and  taking  back  a  new 
estate.  The  conseqnence  is,  unless  there  was  a  republication,  the  will  is 
revoked.**  And  such  was  the  determination  of  the  court,  which  was  af- 
terwards affirmed  in  parliament,  as  before  noticed. 

In  Charman  v.  Charman,  14Te8. 580,  it  was  held,  that  a  devise  of  real 
^tate  wonld  nht  be  revoked  by  the  bankruptcy  of  the  devisor,  that  is,  for  so 
much  of  the  real  estate  as  remains  unappropriated  to  the  purposes  of  the 
bankruptcy.  The  Master  of  the  Rolls  said,  he  should  be  very  unwilling  to 
hold  any  act  to  be  a  revocation  that  was  not  done  for  the  purpose  of  revoking 
the  will.  In  certain  cases,  however,  the  court  was  obliged  b^  authority  to 
consider  an  act  to  be  a  revocation,  not  only  without  an  intention  to  revoke, 
bnt  even  against  an  express  purpose  to  confirm  the  will ;  but  in  the  absence 
o^  authority,  he  should  very  reluctantly  consider  the  bankruptcy  as  having 
an  operation  beyond  the  purpose  inlencied  by  it. 

The  case  oflnnesY.Jackiony  l6Vcs.  356,  which  we  shall  have  occasion 
to  consider  more  at  large  in  a  subsequent  note,  (Cb.  xvi.  circiter,  707, 
postea)  is  a  strong  case,  and  shews  that  the  operation  of  a  fine  or  recovery 
levied  or  suffered  for  the  securitv  of  a  mortgagee  would  be  confined  to  the 
confirmation  of  the  mortgage  only,  in  the  absence  of  an  express  or  implied 
intention  to  carry  it  further ;  and  although  the  uses  after  the  mortgage  may 
be  limited  differently  from  what  they  originally  stood,  yet  the  court  will 
take  the  intention  of^  the  instrument  for  its  onlv  guide,  and  annul  all  that 
appears  not  to  have  been  contemplated  or  intended  by  the  parties.  Hence, 
therefore,  the  general  principle  is,  that  the  devise  shall  not  be  revoked  with- 
out a  redtal,  or  some  other  declaration  of  an  intention  to  vary  the  use  or 
ownersliip  of  the  equity  of  redemption. 

As  to  Vawoer  "r^Jeffry^  16  Ves.  519,  that  was  the  case  of  a  jointure  se- 
cured by  a  term  created  after  the  devise,  but  the  use  beyond  the  term  was 
limited  to  the  testator  in  fee.  The  Master  of  the  Rolls  said,  he  was  at  a  loss 
to  find  a  distinction  between  this  case  and  that  of  Care  v.  Holfordy  (3  Ves. 
654)  except  in  circnmstaucrs  nnfavourable  to  the  devisees.  In  Uiat  case 
X^rd  Chief  Justice  Eyre's  argument  was  very  able  and  ingenious,  upon  the 
gt*ound  that  there  was  only  a  particular  and  partial  purpose,  and  the  con- 
veyance was  to  operate  only  pro  tanto  to  the  extent  of  the  limited  purpose ;  but 
the  opinion  of  the  court  of  Common  Pleas  was  for  a  revocation  of  the  will, 
and  the  court  of  King's  Bench  was  unanimous  in  affirming  tliat  judgment  ;- 
afterwards  the  cause  coming  on  for  further  directions,  it  was  contended,  that 
though  not  at  law,  in  equity  at  least,  there  was  not  any  revocation,  yet  it 
was  held  as  much  a  revocation  in  equity  as  at  law,  and  that  decree  was 
affirmed  on  appeal  (4  Ves.  850).  Hence,  therefore,  (said  his  Honour^  tlie 
question  is  no  longer  open  to  controversy. 

In  Tucker  v.  Thurstanf  17  Ves.  13S,  the  doctrine  under  consideration  was 
again  alluded  to.  The  Chancellor,  in  observing  that  when  courts  of  law 
take  notice  of  equitable  interests,  the  equitable  Interests  ought  to  be  such  as  a 
court  of  equity  regards  as  substantially  equal  to  the  ownership  in  fee  or 
in  tail,  remarked,  that  in  the  case  of  a  mortgage  in  fee,  aAer  a  devise,  the 
devisor  still  continued  the  equitable  owner,  and  the  devise  was  revoked  pro 
ianlo  only. 

Tlipse  are  the  whole  of  the  modern  cases  on  this  subject.  It  may,  how- 
ever, be  proper  in  the  conclusion  of  this  note  to  advert  to  the  earlier  deci- 
tfons,  in  order  to  bring  all  the  authorities  on  the  point  in  discussion  nnder  the 
eye  of  the  learned  reader  at  oue  view.*    The  most  conspicuonsy  besides  those 
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securing  4000/.  which  she  was  indebted  to  her  daughter^  she  [  146  ] 
md  her  son  joined  in  a  mortgage  of  them  to  her  for  500 
jears,  to  be  void  on  payment  of  100/.  per  annum  to  the 
daughter  during  her  mother's  life,  and  the  4000/.  with  interest, 
within  three  months  after  her  mother's  death.  The  question 
was,  whether  this  mortgage  to  the  daughter,  being  made  sub- 
sequent to  the  devise,  were  a  revocation  of  the  devise  in  fee  to 
her  by  the  mother's  will,  or  only  pro  tanto  ?  And  it  was  nrged, 
that  the  motlier's  intention,  in  making  this  mortgage,  was  only 
with  a  design  to  secure  the  4000/.  she  stood  indebted  to  her, 
not  to  revoke  the  devise  in  fee :  but  it  was  decreed  to  be  a  re- 
vocadob  in  totoy  for  it  M'as  made  to  the  same  person  as  was 
devisee,  and  therefore  inconsistent  with  the  devise  (o)« 


already  aotioed,  are  Rider  v.  fV^gtr,  3  P.  Wnut.  3S4.    Panons  ▼.  Freemmf 

Afflb.  116.   S.C.   iWils.  508.    S,C,    3Atk.  741,   citing  1  Roll's  Abr.  616. 

(Ikmgh  no  point  of  revooation  appeajrs  tiiere).  lamb  v.  Parker,  9  Vem.  495. 

VUUrt  T.  ViUers,  2  Atk.  72.    Sione  v.  Evans,  lb.  87.     York  v.  Stone,  1  Salk. 

158.    Perkins  v.  Walker,  1  Vem.  97.    Hall  v.  DuTich,  lb.  329.  342.     CaS' 

^mne  t.  Setafe,  1  Atk.  606.     Carte  v.  Carte,  3  lb.  179.    Jackson  v.  Parker^ 

Amb.  687.  contra.  Thomas  v.  North,  1  Ch.  Rep.  153.  Vernon  v.  Jones,  2  Vern. 

S41.  S.C,  Pr.Cb.  32.  S.  C.  2Freem.l7.   Hicks  v.  Morse,  Amb.  215.   Har- 

t»pfJrbUnwre,lP.Wms,6Ql.   Bamardistony.  Carter,  8  Vin.  Abr.  147  (a). 

pi.  25.    Saunders  v.  Hawkins,  lb.  1S6,  pi.  2.     fViUiams  v.  Owen,  2  Ves.  jnn. 

595.    Cave  ▼.  Hol/ord,  3  lb.  654.    4  lb.  850.     Goodtitle  v.  Otway,  1  Bos.  & 

Pol.  576.     Barter  v.  Dyer,  5  Ves.  656.      Caxrington  v.  Pyne,   5  Ves.  404. 

Tkvnlost  T.  Cvnfdngham,  2  W.  Black.  1046.    Cotter  y.  Jjayer,  2  P.  Wms.  622. 

fiao/ijff  y.Alcoek,  5  Ves.  648.    Anon,  6  Ann.  8Vin.  Abr.  tit.  Devise  (P)    Mortgage  hff 

pi.  10,  p.  136,  where  it  was  held,  by  Lord  Chancellor  Cowper,  that  if  a  fine  come  ceo 

man  derise  lands,  and  afterwards  mortgage  the  same  for  years,  and  then  levy   and  but  con* 

^fat  snr  eonuzance  de  droit  come  ceo,  and  not  a  fine  stir  concessit,  this  wiU   cessit  dwfta- 

operate  as  a  total  revocation,  bat  that  if  a  fine  sw  cmcessii  had  been  levied,  guished. 

it  woold  have  been  a  revocation  pro  tanto  only.    On  this,  it  is  observable, 

tbatthe  principles  allnded  to  in  the  preceding  part  of  this  note,  as  the  pre-  • 

Kot  received  doctrine  of  the  coart,  seem  to  reject  snch  a  distinction* 

Lastly,  it  is  merely  necessary  to  notice,  that  a  conditional  surrender  of  C&fffhelde, 
copyholds,  for  the  pnrpose  of  secnring  the  repayment  of  money  to  a  nlortgagee, 
will  not,  as  it  should  seem,  operate  as  a  revocation  of  a  previous  will,  unless 
tliere  be  some  object  intended  beyond  the  mortgage ;  and  then  even  a  cove- 
nant to  surrender  the  copyholds  to  the  intended  uses  will  be  a  revocation,  for 
tbe  coort  would  direct  a  specific  performance  of  the  covenant,  tir.  a  sur- 
render to  tlie  use  of  the  mortgagee,  an^then  to  the  uses  of  the  settlement, 
which  would  cfiectnally  revoke  the  devise ;  consequently  a  will  may  be  re- 
voked by  a  covenant  to  surrender,  as  well  as  by  an  actual  surrender.  Per 
Master  of  the  Rolls,  in  Vaxcser  v.  Jeffry,  ubi  supra. 

Wbetiier  a  disseisin  would  be   a  revocation,  see  Charman  v.  CAdrfmni,    Disaeisbu 
14  Ves.  580. 

(G)  Tliis  case  is  entirely  mis-reported,  and  every  principle  is  against  it.    Harknest  o. 
It  appears  by  the  decree,  that  aAer  the  date  of  the  will  the  mother  and  son    Bayley 
conveyed  the  estate  for  a  term  of  ^vt  hundred  vears  to  the  daughter,  with   ruled^ 
a  proviso,  that  if  the  mother  or  son  should  pay  auring  the  life  of  the  mother 
loot,  a  year  to  the  daughter,  and  the  son,  after  tlie  mother's  death,  should 
pay  to  bis  sister  40001.  then  the  term  should  cease ;  and  the  decree  further 
stated,  that  this  conveyance  was  clearly  inconsistent  with  the  devise,  and 
that  the  mother  intended  the  estate  to  descend  to  the  son,  and  the  will  to 
be  revoked.    It  is  also  more  than  probable  from  the  answers  of  three  of  the 
defendants,  that  the  estate  was  really  the  estate  of  the  son,  and  not  the 
estate  of  the  mother ;  for  the  mother  appears  to  have  purchased  the  estate 
aad  to  have  taken  the  conveyance  in  the  n3me  of  her  son.    The  fee  being 
then  hi  tbe  son,  they  joined  as  owners  of  the  estate  in  making  the  security 
^  the  daughter.    Rut  however  this  might  bate  becDi  the  principle  deduced 
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Whai^tUitf  Ever;  contract  for  the  securing  of  money,  by  the  convey-' 
tidered  a  tMor#-  ^"^^  ^^  ^  ^^^^  estate  to  the  lender,  not  made  in  contemplation- 
gafe{H).  of  an  eventual  arrangement  of  property,  is,  in  equity,  deemed 

a  mortgage  (t) ;  and  all  provisoes  and  stipulations  between  the 
parties,  tending  to  alter,  in  any  subsequent  event,  the  origiHal 
nature  of  the  mortgaged  itUeresl,  or  prevent  the  redemption^ 
[  147  1       ^^  ^''^  estate  pledged  upon  payment  of  the  money  borrowed,, 
with  interest,  are  void.     For  were  any  such  agreements  suf- 
fered to  prevail,  they  would  put  it  in  the  power  of  every  mort- 
gagee to  take  advantage  of  the  necessities  of  the  mortgagor, 
by  inserting  restrictive  clauses  to  prevent  a  redemption  of  the 
To  every  mert'   estate  pledged,  unless  upon  terms  injurious  to  the  latter.     la 
rabty  inndeni     equity,  therefore,  the  right  of  redemption  is  considered  as  in* 
^ed^?  ^^       separably  incident  to  every  contract  founded  on  a  mortgage, 

and  can  no  more  be  restrained,  than  the  power  of  tenant  in  fee- 
simple,  to  alien  generally,  or  of  tenant  in  tail  to  suffer  a  reco^ 
very ;  it  being  a  maxim  in  equity,  that  the  same  estate  or  in- 
terest cannot  be  a  mortgage  at  one  time,  and  at  another  time 
cease  to  be  so(h). 

(0  MeUor  ▼.  Leee, «  Atk.  495,  infV^      ditor,  iBall  &  B.  ID9,  postea,  4ia. 
162.  169.  Finch,  216.— Ed.] 

(it)  [Lease  from  debtor    to  ere-  * 
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from  it  by  the  learned  anthor,  has  been  expccssly  over-ruled  by  the  present 
Lord  Chancellor  in  the  case  of  Baxter  v.  Dyer,  5  Ves.  661.  where  it  was 
held,  that  a  devUe  wiU  not  be  revoked  by  a  mortgage  in  fee  to  the  deeieee.  His 
Lordship  referred  to  a  case  of  Peach  v.  PhiUi^f  13th  Dec.  1777,  of  yhich 
he  said  he  could  find  no  trace,  nor  any  printed  report ;  but  he  took  it  for 
granted  that  it  was  a  case  before  Lord  U'athurst,  in  which  flarlmcss  v« 
Bayley  was  cited* 
Mortgage  to  Since  Lord  Eldon's  decision  in  5  Ves.  661.  the  reports  of  Mr.  Dickens 

deviaet  ii»  rev*    loix^  been  published,  and  tlie  above  mentioned  case  of  Peach  r.PkiXtma  is 
^j^.  therein  noticed*    t  Dick.  538.    It  fully  supports  the  decision  of  his  Lord- 

ship. It  was  to  the  following  effect :— K.  C.made  hiswill,  and  after  order- 
ing his  debts  to  be  paid  by  his  executor,  devised  all  his  houses,  messuages, 
lands,  tenements,  and  hereditaments  to  one  Phillips  (the  defendant),  and 
almoin  ted  him  executor.  After  the  will  the  testator  mortgaged  his  real 
estate  to  the  said  Phillips,  to  securt  the  re-payment  of  a  sum  of  15001.  and 
died.  Two  questions  arose,  first,  whether  Phillips  took  an  estate  in  fee  or 
for  life  under  the  will:  and,  second,  whether  the  mortgage  after  the  wilt 
w  as  not  a  revocation  or  the  devise  in  toto.  The  cases  Cook  v.  BuUock^  Cro. 
Jac.  49.  Perkins  v^  IValker^  1  Veru.  97.  and  Uarkness  v.  Bayley^  nbi  supra, 
were  cited ;  and  the  Lord  Chancellor  (Bathurst),  in  delivering  his  judgment, 
remarkcd,-*The  intention  of  the  testator  is  evident  to  liavehis  debts  paid  by 
his  executor.  To  pay  them  he  must  be  fumished  with  the  means ;  he  gives 
him  all  his  estates,  and  after  payment  makes  him  the  residuary  devisee  and 
legatee.  After  making  this  will,  he  mortgages  part  of  the  estate.  To  whom  ? 
To  the  defendant,  the  executor,  by  whom  he  had  directed  his  debts  to  be 
paid ;  but  tiiis  mortgage  is  said  to  be  a  revocation  of  the  will.  It  may  be 
quoad  the  mortgage.  But  in  whom  is  the  estate  ?  The  legal  estate  is  in  the 
defendant,  tlie  mortgagee,  under  his  mortgage-^thc  equity  of  redemption 
is  in  him  by  the  will.  It  cannot  be  said  the  couity  of  redemption  did  not 
pass  by  the  will— the  will  lias  not  been  disputed— the  equity  of  redemption 
did  not  pass  to  the  heir — therefore  dismiss  tlie  bill ;  which  was  brought  by 
the  heir  to  have  the  mortgage  discharged  out  of  the  personal  estate  of  the 
testator. 
Once  a  mort'  ^^)  Postea,  162.    The  maxim  is  once  a  mortgage  and  aiwaye  a  mmigagt. 

gage  and  at-         A>uxom6  y.  Bonham,  i  Vem.  8.     In  that  case  the  mortgage  was  made  re*. 
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Tlius^  where  Sir  Robert  jTason,  father  of  the  defendant,  be-  Proviso  to  re- 
ing  seised  of  an  estat^  chargeable  with  a  mortgage  for  4500/.  i^f  ^^. 
and  interest,  to  one  Fisher,  entered  into  a  treaty  of  marriage  gagorotdy,toidf 
with  the  plaintiff,  and,  by  articles,  it  was  agreed,   that  2100/.  permitted  to  rt' 
should  be  paid  towards  that  debt,  with  1500/.  the  portion  of  ^^^-  ^Ij^^ 
ihe  plaintiff,  and  600/.  advanced  by  Sir  Robert,  which  reduced 
it  to  1900/.  for  securing  payment  whereof,  by  instalments  at 
certain  times,  a  lease  of  the  premises  for  five  hundred  years 
}vas  made  to  Travers  and  Finch  (k),  defendants,  with  a  pro-      [  148  ] 

(Ar)  Jason  t.  Eyres,  t  Ch.  Ca.  33.    Trio.  33  Car.  S. 


deenaUe  during  the  life  of  the  mortgagor  only,  bat  in  regard  that  the  estate    tvays  a  morf- 
ms  expressly  redeemable  in  the  mortgagor's  life-time,  it  was  held,  that  it  gogt. 
Bust  continue  so  afterwards,  and  per  L^rd  Chancellor,  the  deeds  of  lease 
aad  release  being  but  a  security,  the  same  cannot  be  extingnished  by  any 
cofeoant  or  agreement  at  the  time  of  making  the  mortgage.    Keg.  lib.  1680. 
B.  538. ' 

The  .consideration  which  indaeed  courts  of  equity  to  adopt  this  maxim    Reasons  for  tidi 
and  tp  reject  provisoes  and  agreement^,  converting  tlut  into  a  sale  which  was   axiom, 
originally  a  nu>rtgage  on  a  given  event,  or  on  payment  of  a  fnrther  sum, 
V1&,  that  if  such  provisdes  and  agreements  were  allowed,  there  wonld  have 
be«n  a  door  open  for  the  imposition  of  every  kind  of  restraint  on  the  equity 
of  redemption,  and  tliereby  the  iMirrower,  throngh  necessity,  would  have 
lieen  driven  tp  /embrace  anv  ^erms  however  unequal  or  cruel,  which  would 
hare  tended  greatly  to  the  furtherance  of  usury,  and  the  conversion  of  the 
equitable  jurisdiction  of  the  court  into  an  engine  of  fraud  and  oppression. 
See  Jennings  v.  IVardt  8  Vem.  520.    So,  in  Spurgeon  v.  Collier^  1  Eden  Rep. 
59,  Lord  Chancellor  Northington  remarks'^Tbe  policy  of  this  court  is  not 
Bore  complete  in  any  part  of  it  than  in  its  protection  of  mortgages,  and  as 
a  general  rule  for  that  purpose,  a  mortgage  o.nce  redeemable  continnes  so 
till  some  act  is  done  afresh  by  the  mortgagor  to  extingnish  the  redemption, 
and  A  man  will  not  be  suffered  In  conscience  to  fetter  himself  with  a  limita- 
tion or  restriction  of  his  time  of  redemption.    It  would  rnin  the  distressed 
and  unwary,  and  give  unconscionable  advantage  to  greedy  and  designing 
persons ;  and,  again  in  Vernon  v.  BetkeU,  t  Eden,  113.  his  Lordship  observes, 
this  court,  as  a  court  of  conscience,  is  very  jealous  of  persons  taking  secu- 
rities fi»r  a  loan,  and  converting  such  securities  into  purchases ;  and  there- 
fore it  is  an  established  rnle  tlwt  a  mortgagee  can  never  provide,  at  the  time 
of  naking  the  loan,  for  any  event  or  condition  on  which  the  equity  of  re- 
demption shall  be  discharged  and  the  cimveyaoce  become  abeolute.    And 
there  is  great  reason  and  justice  in  this  rule ;  for  necessitous  men  are  not, 
truly  spiking,  free  men,  but,  to  answer  a  present  exigency,  will  submit  to 
any  terms  that  the  crafty  may  impose  upon  tbein. 

At  law  the  axiom  once  a  mortgage  and  always  a  mortgage  is  not  received.    ludemfiion 
Bot  in  equity  it  stands  on  high  ground  ;  for  if  the  transaction,  in  its  spirit    cannot  be  prC" 
and  meaning,  can  be  proved  to  have  been  originally  intended  as  a  mere  loan    rented  by  sps' 
for  money  secured  by  a  pledge  of  the  estate  (to  (|erooustrate  which  the  court,    cial  agretment. 
as  we  shall  hereafter  see,  will  give  every  facility,  postca,  157.  in  notis\ 
eqaity  will  rightly  consider  it  a  mortgage,  and  decree  a  redemption  in  the 
face  of  an  cxpretn  agreement  of  the  parties,  that  the  estate  shall  not  be 
redeemable.     Gregsony.  RiddeU,  mh  June,  1784,  MSS.  cited  7  Ves.  973.  ^ 

4  Ves.  3.>0.  Sug.  V.  &  P.  344.  5th  edit.  Seton  v.  Slade^  7  Ves.  273.  Butl. 
Co.  Litt.  205  a.  n.  1.  s.  2.  This  principle  of  the  court  is  admirably  well  stated 
by  the  learned  autlior  of  the  *'  Treatise  of  Equity,"  lib.  iii.  c.  1 .  s.  4.  Equity, 
he  observes,  is  part  of  the  law  of  England,  and  therefore  it  cannot  in  any 
BBuiaer  of  way  be  provided  by  agreement,  in  case  of  a  mortgage,  that  the 
Court  of  Chancery  should  not  give  relief.  For  such  an  agreement  would  be 
contrary  to  natural  justice  in  the  creation  of  it,  and  prove  a  ceneral  mis- 
chief, because  every  lender  wonld  by  tills  method  make  himself  chancHlor 
ill  his  own  case,  and  prevent  the  judgment  of  the  court.  £t  vide  1  Cb.  Ci. 
111.    tVcs^jun.  ise9. 
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Reaifmniomre'  viao,  that  afterwards  thejskould  join  with  Sir  Robert  to  con- 
ien^tUm  void.    ^^^  ^^  premises  to  trustees  and  their  heirs,  to  the  use  of  Sir 

Robert  for  life,  remainder  to  the  plaintiff  for  her  jointure  and 
in  full  of  dower,  remainder  to  the  trustees  and  their  heirs  la 
trust,  that  if  Sir  Robert  should  pay  the  1900/.  with  interest, 
amounting  to  £700/.  within  the  said  time,  if  he  should  so  long 
live,  or  otherwise  within  three  years  after  the  date  of  the  last^ 
mentioned  conveyance,  and  procure  the  lease  to  be  surrendered, 
to  the  intent  that  if  the  defendant,  Dame  Anne,  survived  him, 
she,,  so  long  as  she  lived,  might  hold  the  premises  discharged 
of  the  same,  then  the  said  trustees  should  be  seised  of  the 
premises  to  the  use  of  Sir  Robert  and  his  heirs ;  but  in  case 
either  of  failure  of  payment,  or  Sir  Robert's  death  before  pay-* 
ment  and  surrender  of  the  lease,  then  that  the  trustees,  and 
the  lieirs  of  the  survivor  of  them,  should  stand  seised  of 
the  reversion,  to  them  limited,  in  trust  for  the  plaintiff  and  her 
heirs,  not  only  to  enable  her  to  pay  the  debt,  and  free  her 
jointure  thereof,  but  to  the  end  the  might  enjoy  the  inherit^ 
ance  for  increase  of  her  fortune,  according  to  an  agreement 
[  149  ]  between  her  and  Sir  Robert;  and  should  convey  the  same 
as  she,  during  coverture,  or  sole,  or  her  heirs,  should  di- 
rect. Sir  Robert  Jason,  died,  leaving  the  defendant  his  heir. 
Dame  Anne  married  Eyres,  one  of  the  plaintiffs,  who,  there 
being  a  former  incumbrance  not  taken  notice  of,  paid  it  with 
damages. 

On  this  case,  cross  bills  were  filed  by  Eyres  and  his  wife 
to  have  the  inheritance,  and  by  the  heir  of  Sir  Robert  to  have 
the  inheritance  on  paying  the  debt. 

On  the  hearing  it  was  ai^ued  for  Eyres,  that  it  was  an  ex- 
press agreement  that  the  wife  should  have  the  inheritance^  if 
the  debt  were  not  paid,  or  the  lease  surrendered ;  that  it  could 
not  be  a  mortgage  as  to  the  wife,  though  .the  lease  was  a  mort- 
gage to  Fisher ;  that  if  it  had  been  meant  to  have  been  a  mart- 
gage,  the  power  of  redemption  would  have  been  limited  to  the 
heir  as  well  as  to  Sir  Robert ;  but  it  was  only  limited  to  him, 
and  not  to  his  heir ;  that  there  was  reason  for  so  doing,  because 
her  whole  portion  had  been  expended  in  reducing  the  debt,  and 
'  so,    until  payment   thereof,    she  would  otherwise  have  been 

without  any  profits  of  her  jointure;  that  in  contemplation  of 
[  150  ]  this,  it  was  expressly  agreed,  the  reversion  settled  iu  the  trus* 
tees  should  go  to  the  complainant  and  her  heirs,  not  only  to 
enable  her  to  pay  the  debt,  and  free  her  jointure,  but  to  the 
end  that  she  might  enjoy  the  inheritance  for  the  increase  there- 
of.    But  the  court  decreed  it  a  mortgage,  sayingi  that  if  the 
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father.  Sir  Rpberti  had  lived  after  three  years,  it  could  not  have 
been  denied  but  he  might  have  redeemed  it ;  and  that  no  mort« 
gige  could  be  altered  by  any  artificial  words,  unless  by  subse- 
quent agreements. 

So  where  A.  having  settled  a  jointure  on  the  plaintiff  before  Coeenani  to . 
marriage,  which  proved  defective,  and, not* of  value  according  [^''JJ*^^'" 
to  the  marriage  agreement,  afterwards  made  her  an  additional  ^ag-or, and  Aetr« 
jointure  of  other  lands,  and  then,  iu  l673,  made  a  mortgage  to  ^UJbtf'^W 
the  defendant  B.  for  securing  1000/.  with  interest,  in  which,  fuie  P^^^^^* 
among  others,  part  of  the  jointured  lands  were  comprised  (/);  Mwedtore' 
ill  the  mortgage-deed  there  was  a  special  clause  of  redemption,  <'««»»*»^C^)« 
thil  if  A.  of  the  heirs  male  of  his  body,  should,  in  June  1686, 
jny  the  principal  sum  and  interest  in  the  mean  time,  then  he, 
or  the  heirs  mate  of  his  body^  should  be  admitted  to  redeem ; 
and  there  was  likewise  a  covenant  to  pay  the  1000/.  on  the 

day  of f  1686,  and  interest  in  the  mean  time,  by       r  151  1 

half-yearly  payments.  A.  died  without  issue,  and  his  wife  be«- 
ii^  a  jointress  of  part  of  the  mortgaged  premises,  and  so  en- 
titled to  redeem  the  whole,  exhibited  her  bill  iu  1677  for  that 
purpose.  The  cause  was  heard  before  Lord  Chancellor  Not- 
tingham, and  afterwards  re-heard  before  Lord  Keeper  North ; 
and  both  decreed,  that  the  mortgage  should  be  redeemed  not" 
vithstanding  the  mortgagor's  death  without  issue;  the  rather, 
because  the  defendant  had  a  covenant  for  re-payment  of  his 
mortgage  money  (k). 

So,  ivhere  the  condition  of  a  mortgage  was  to  redeem  during  iMemi^ihm 
the  life  of  the  mortgagor,  it  was  decreed,  that  the  heir  might  gtriHed, 
redeem  uotwithstanding  (m). 

(t)  Howard  v.  Harris,  1  Vein.  3S.  (m)  Kilcington  t.  Gardiner^  iVero. 
190.  S.  C,  SCa.  Cb.  147.  S,  C.  192.  cited  in  the  last  case.— [Jomnt. 
3  Vent.  564.  Eyretf  aotea,  147.— £d.] 


(I)  That  u,  altlioitgh  the  proTiso  be  as  in  the  text,  that  the  mortgagor 
ud  the  heirs  of  bis  body  only  shall  redeem,  yet  so  mach  is  redemption  fa- 
vored in  equity,  that  an  assignee  will  in  such  a  case  be  permitted  to  redeem. 

(K)  But  the  absence  of  a  covenant  to  pay  the  money  will  not  make  it  less    Covetumi/or 
a  mortgage  ;  for  the  Welch  and  most  copyhold  mortgages  have  not  this  co-   paymetU  of 
vemot    Lawley  ▼.  Hooper,  S  Atk.  280.    £t  vide  HoweU  ▼.  Priee,  Pr.  Ch.    minify. 
4^1.    Eckiin  V.  Tasburgh,  postea,  173.    So,  in  Mellor  v.  Leea,  t  Atk.  495.  it 
vat^d,  that  in  common  mortgages  the  want  of  a  covenant  for  repayment 
of  the  mortgage  money  would  be  no  bar  to  redemption ;  and  Mr.  Sanders 
cites  King  t.  Kimg,  3  P.  Wms.  360.  The  covenant  inserted  in  modem  mort- 
PSes  to  repay  the  money  borrowed  with .  interest  is  introduced  merely  for 
tbe  purpose  of  creating  a  personal  contract  between  the  mortgagor  and 
■|^rtga|ee  for  the  payment  of  the  money.    See  antea,  pages  16  and  61.  of 
this  edition,  ta  wbttM.    The  absence  of  the  covenant,  however,  is  sometimes, 
material  to  explain  the  nature  of  the  transaction,  as  in  the  cases  cited, 
P<wtea,  17S  and  182 ;  and  if  the  covenant  for  redemption  be  omitted,  the 
mortgagor  will  be  permitted  to  read  evidence  to  shew  the  emission.    Joynee 
«•  SUUknk^  3  Atk.  388.    Pottea  etiami  20U. 
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Same  tarn  where 
premeoiein 
deedqf  drfea* 
eanet  (t). 


I  15S  ] 


It  makes  no  difference  whether  the  proviso  for  redemptiou 
be  in  the  same  deed,  or  the  conveyance  be  absolute,  and  the 
power  of  redemption  given  by  a  distinct  instrument.  Thus, 
where  A.,  having  a  church  lease  for  three  lives,  conveyed  aac} 
assigned  it  to  the  defendant,  B.'s  father,  in  consideration  of 
550/.,  and  the  conveyance  was  absolute  (n);  yet  B«  the  pur^ 
chaser,  by  deed  under  his  hand  and  seal,  agreed  that  if  A,,  at 
the  end  of  one  year^  Xhea  next  ensuing,  paid  him  600/.,  he 
would  re*convey.  The  600/.  was  not  paid,  two  of  the  lives 
died,  the  lease  was  twice  renewed  by  the  defendant  and  his 
father,  and  twenty  years  had  passed  since  the  first  conveyance, 
when  A.  being  a  prisoner  in  the  Fleet,  and  indebted  to  the 
warden  for  chamber-rent,  assigned  to  him  all  his  right,  title, 
interest,  equity,  and  power  of  redemption  in  the  lease ;  where- 
upon he  brought  his  bill  to  redeem,  and  it  was  so  decreed  on 
payment  of  the  principal,  and  also  the  fioes  paid  upon  the 
renewal  of  the  leases,  with  interest  (m). 

(n)  Mmlove   ▼.  BaU   ^t   Brutony      Com.  603..— {^i>^»  !!<)•    ^t  vide 
9  Vbrn.  84.    £t  vide  Croft  v.  Powell^      ahtea,  19,  n.  (K).— £d.] 


fUed  en  pereH 
evidence. 


AbeUeie  euT' 
render  of  eopy- 
hoidM,unih 
Judgment  and 

/iatanee. 


Aheohieecn' 
veyane'e  de- 
feas^etd  on 
jM^^inent  of 
fnoiify  during 
joint  Uvee  of 
mortgagee  and 
fnertgagor,  bad. 


(L)  And  if,  after  the  mortgagor  has  executed  an  absblnte  conveyance,  the 
mortgagee  refutes  to  execute  the  deed  of  defeasance,  the  court  Avill  inter- 
fere and  relieve  the  mortgagor  against  the  fraud.  MaxureU  v.  Montaeute, 
Pr.  Ch.  526.  Young  v.  Peachy,  S  Atk.  258.  Walker  v.  H'alker,  2  Atk.  99. 
And  parol  evidence  will  be  admitted  to  prove  that  an  absblute  conveyance 
was  made  with  a  condition  of  defeasance,  postea,  190.  200 ;  and  for  further 
on  defeasance,  see  antea,  pages  5  and  8  of  this  edition,  notes  (C)  and  (G). 

(M)  Ao,  where  there  was  a  surrender  of  a  copyhold  estate  to  the  use  of 
A.  B.  without  any  condition  expressed  tlierein,  but  a  judgment  vr^s  given  at 
the  same  time,  as  a  further  security,  with  a  note  in  writing  under  the  hands 
of  the  mortgagor  and  A.  B.  whereby  it  was  iigrecd,  that  if  the  mortgagor 
should,  within  a  twelvemonth,  pay  unto  the  said  A.  B.  the  consideration 
money  of  the  surrender,  and  all  such  money  as  he  should  disburse  in  fines 
for  admittance  or  otherwise,  then  the  said  A.  B.  should  surrender  back  the 
said  copyhold  premises  to  the  mortgagor  and  his  heirs,  and  then  also  ac- 
knowledge satisfaction  on  the  said  judgment.  The  court  considered  the  sur- 
render and  judgment  as  securities  only  for  the  repayment  of  the  money,  and 
decreed  a  redemption  sixteen  years  after  the  twelve  monUis  had  expired. 
.  Clench  7.  mtkerly^  Ga.  Temp.  F'mch,  376. 

If  the  condition  for  redemption  in  the  deed  of  defeasance  bo  liniited  to  a 
definite  time,  as  to  be  exercised  dnrtng  the  joint  lives  of  (he  moitgagor  aud 
mortgagee,  it  will  be  set  aside  in  the  same  manner  as  if  it  hi|d  been  con- 
tained in  the  principal  deed.  Thus,  where  A.  being  seised  of  an  estate  in 
the  county  of  Norfolk,  which  he  had  raortsaged  for  lOOOt  and  which  mort- 
gage the  defendant  C.  had  offered  to  pay  off,  as  also  to  advance  SOOi.  more, 
conveyed  the  said  estate  to  C.  and  his  heirs,  absolutely,  with  the  usup,!  co- 
venants for  the  title,  inpluduog  a  covenant  for  further  assurance,  and  C  eu- 
tercd  into  a  covenant,  in  a  separate  deed,  to  re-convey  the  premises  to  A.  on 
|»ayment  of  the  said  two  sums  of  1000^  and  200(.  in  their  joint  lives ;  aud  it 
was  agreed,  that  A.  should  be  tenant  of  the  premises,  at  the  rent  of  70l.  per 
annum,  A.  was  afterwards  arrested,  at  th^  suit  of  C.  for  arrears  of  rent, 
and  carried  to  prison,  and  tlience  removed  by  the  means  of  C.  to  the  house 
*  of  one  Carr,  where  C.  endeavoured  to  prevail  on  him  to  deliver  up  the  deed 
of  defeasance.  He,  however,  refused,  and  made  out  a  bill  of  sale  of  all  his 
estates  and  effects  to  his  eon,  and  soon  afterwards  died.  The  son  was  soou 
'ptfcvailed  on  to  deliver  up  the  deed  of  defeasanca,  and  (hep  C.  s^t  up  a  title 
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Nor  will  an  agreement  to  make  the  conveyance  absolute  upon  Agnemeni  I0 
payment  of  a  farther  sum,  if  the  money  lent  be  not  paid  at  J^J^Toii  wS^ 
the  day  appointed^   alter   the  case;   such  stipulations  being  mau  of  further 
deemed  unconscionable,  because  a  man  ought  not  to  have  in-  ^'J^  ^  iAe 
^rest  for  his  money  and  a  collajteral  advantage  besides;  nor  <^^f^*^: 
may  he  clog  the  redemption  by  any  bye  agjreementCo).    There-       [  153  ] 
fore,  where  the  plaintiff  was  the  youngest  son  of  his  father, 
^od  the  father  beiqg  seised,  according  to  the  custom  of  the  ma- 
nor of  W.,  of  a  copyhold  tenement  of  the  nature  of  Borpugh 
Engluhf  of  the  v^ilue  of  lo/.  per  aiinum,  borrowed  200/.  of 
the  defendant's  father  in  April,  I671,  and,  for -securing  the 
^e,  made  a  conditional  surrender  into  the  hands  of  two  cus- 
tomary tenants  of  tlie  manor,  to  be  void  on  payment  of  the 
200/.  with  interest  in  April,  167£ ;  and  at  the  same  time  the 
plaintifiPs  father  entered  into  a  bond,  conditioned  that  if  the 
fiOO/.  and  interest  shotild  not  be  p^id  at  the  day,  then,  if  the 
defendant'^  father  should,  within  ten  days  afterward?,  pay  him, 
hb  executors,  administrator^,  or  assigns,  the  farther  stipi  of  78/^ 
in  full  for  the  purchase  of  the  premises,  the  bond  should  be 
foid,  or  otherwise  should  stand  in  full  force.     The  plaintiff's 
lather  died  in  l671|  before  the  mortgage  was  forfeited,  leaving 

(0)  WUUti  V.  WinneU,  1  Vern.  488.    [S.  C.  feq.  Ca.  Abr.  31S,  pi.  14.    Et 
ndeaDtea,  13,  n.  (I).— £d.] 


to  t|:e  absolute  ownership  of  the  estate.  But  Lord  Northington,  C. 
decreed  a  redemption,  observing,  that  if  in  any  case  the  redemption  could 
lure  been  coniiBed  to  a  period,  the  conduct  of  the  defendant  would,  in  a 
coart  of  £qnity,  have  rendered  the  right  of  redemption  absolute.  He  had 
prevented  his  exercising  the  limited  right  stipulatea.for,  by  fraud,  opprcs- 
iion,aod  imposition,  corrupting  the  son  to  rob  the  father  of  the  deed  of  de- 
feasance, having  first  imprisoned  the  fatlier  in  a  gaol,  and  next,  illegally,  in 
Carr's  house,  to  prevent  his  looking  into  his  anairs.     ^purgean  v.  ColUerf 

1  Eden  Rep.  55. 

lo  England  v.  Codringion,  lb.  169,  tlie  conveyances  were  held,  upon  the    (^owefOMee  «ol 
circomstances  and  answer  of  the  defendant,  to  be  mortgages,  and  not  ab-   decreed  obeo' 
soiate  conveyances,  and  the  defendant  having  insisted  on  the  same  as  abso-    Intef  defendant 
lute  conveyances,  contrary  to  the  real  truth  of  the  transaction,  aqd  there*   mutt  patf  eosU» 
by  occasioned  the  suit,  he  was  decreed  to  pay  the  plaintiffs  their  costs. 

The  case  of  Femon  v.  BetkeU,  t  Eden,  110,  is  abo  in  point.     In  that  case.    What  cirtum- 
A.  tiaving  granted  a  mortgage  of  anticipation  to  B.  of  a  West  India  estate,   stanee§  make 
M(]  being  fonnd,  npon  account  taken,  to  be  greatly  indebted  to  him,  releasefl   abtelute  can* 
the  eqnity  of  redemption  to  B.  and  his  heirs.     It  not  appearing,  however,    veydnet  ef 
>t  the  time  to  have  been  intended  as  an  absolute  sale,  and  B.  having,  both   <fii%  nf  re- 
by  ktter  and  in  conversation,  stated  himself  as  being  only  mortgagee  In    dempitoii  «otl* 
po«ession,a  redemption  vras  decreed  thirty-three  years  after  the  assignment   diitomd. 
of  the  equity  of  redemption,  the  right  to  redeem  having  been  acknowledged 
within  the  last  twenty  years.    In  this  case,  there  were  three  other  circum- 
^Qfes  which  alone  would  have  been  sufficient  to  have  entitled  the  plaintilf 
to  a  decree.     1st,  The  consideration  of  the  conveyance  was  only  five  gui- 
neas ;  fd.  At  the  time  of  the  grant  of  the  equity  of  redemption,  there  was 
iMt  any  release  of  the  covenant  for  payment  of  the  money;  and  5dly,  An 
'^'ronnt  Ind  been  kept  by  B.  as  mortgagee  in  possession.    And  see  poste?, 
P»g«  157,  note.  ^  ' 
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[154] 


fdlhrngkagree" 
meni  be  in  m- 
panitedeedf  if 
made  at  same 
fime. 


Agretmtmi  r«- 
ttrteting  re* 
demotion  to 
seven  years^ 
void. 

[155] 


the  pUiotifF  an  infant  of  two  years  old.  The  200/.  with  in- 
terest^ not  being  paid  at  the  day,  the  defendant  paid  the  78/. 
the  next  day^  when,  according  to  the  condition  of  the  bond, 
the  mortgage  was  forfeited  to  the  administrator  of  the  plaintiifs 
father.  The  plaintiff's  bill  was  to  redeem  on  re-payment  of 
the  200/.  with  interest,  discounting  the  profits*  The  defendant, 
by  his  answer,  insisted  it  was  an  absolute  purchase,  but  the 
court  decreed  a  redemption,  not  doubting  but  it  continued  a 
mortgage ;  and  as  to  tlie  78/.  declared  that  to  be  well  paid  to 
the  administrator,  and  ordered  the  whole  to  be  repaid  with 
catts,  discounting  the  mesne  profits. 

So  where  A.  the  defendant,  lent  money  to  B.  to  carry  on 
buildings,  taking  a  mortgage  from  him  to  secure  16,000/,  with 
legal  interest  (p) ;  and,  in  another  deed,  executed  at  the  same 
time,  took  a  covenant  from  B.  that  he  should  convey  to  the 
defendant,  if  he  thought  fit,  ground  rents,  to  the  value  of 
16,000/.,  at  the  rate  of  twenty  years  purchase ;  on  a  bill  to 
redeem,  the  defendant  insisted  upon  the  agreement,,  but  a  re- 
demption was  decreed  on  payment  of  iuterest,  principal,  and 
costs,  without  regard  thereto. 

Again,  where  the  plaintiff  being  seised  in  fee  of  the  lands  in 
question  worth  200/.  per  annum,  mortgaged  the  same  in  1637 
to  the  defendant's  father  for  250/.,  and  agreed  and  also  sealed 
a  deed  for  the  absolute  sale  thereof,  if  the  money  were  not  paid 
at  the  end  of  seven  yearsCg) ;  a  redemption  was  decreed  not- 
withstanding ;  for  the  defendant's  father,  having  exhibited  a  bill 
against  the  plaintiff  for  the  land  or  the  money,  made  it  evident 
th^t  it  was  only  a  mortgage  originally,  and  being  so  at  first,  Uie 
subsequent  agreement  could  not  alter  it  (n). 


(p)  Jemungs  v.  Ward^  2  Vem.  520. 


(q)  Bowen  T.  Edwards,  1  Rep.  Cb« 
222.    13  Car.  S. 


Mortgagee  may 
purehase  estate 
ef  mortgagor. 


(N)  But  although  a  mortgagee  cannot  by  any  stipnlation  contained  in  the 
mortgage  deed,  or  in  a  separate  deed  maae  at  the  same  time  as  the  original 
mortgage,  and  being,  in  ract,  part  of  the  same  assurance,  retain  to  himself 
the  collateral  advantage  of  becoming  the  purchaser  of  the  estate  at  a  given 
definite  price,  then  fixed  on  to  be  paid  to  the  mortgagor  in  case  he  shall  not 
redeem  within  a  limited  time,  yet  the  mortgagee  may  become  the  purchaser 
of  the  equity  of  redemption  if  he  does  not  make  use  of  his  incumbrance  to 
influence  the  mortgagor  to  part  with  the  estate  for  less  than  its  real  valoe. 
It  seems  admitted  that  the  mortgagee  may  insert  a  clause  in  Uie  mortgage 
deed,  entitling  him  to  pre-emption  in  case  the  mortgagor  should  be  desirous 
of  parting  with  the  estate;  (|K>stea,  157.)  and  a  purchase,  without  such  a 
previous  right  reserved,  would,  it  should  seem,  be  considered  as  much  the  same 
thing.  In  iwth  instances,  the  mortgagor  is  perfectly  free,  and  at  liberty  to 
make  the  best  bargain  with  the  mortgagee  he  can.  And  ther^ore  if  h^selb 
the  estate  to  the  mortgagee  for  even  less  than  its  value,  it  is  apprehended,  a 
court  of  Equity  would  not  afterwards  relieve  him  if  there  were  not  any  cir* 
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Ami  although  a  mortgagee  have  a  power  to  mortgage  or  to  sell  Mwtgatgte^ 
ibe  land^  mortgaged  absolutely  (r),  in  case  of  failure  of  pay-  ^afM^eay 

cepiing  mart' 
(r)  Vide  the  case  of  Croft  v.PoictK,  lupra,  14.  '  gfg^f  ffcit  coii- 

tinucs  iL 
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comstanccs  of  fraud  or  indirect  influence  apparent  on  the  transaction.    In  ^ 

one  case  Lord  Redesdate  said,  if  there  be  two  persons  ready  to  purchascl 
the  mortgagee  and  another,  the  mortgagor  stands  equally  between  them,  and 
if  die  mortgagee  should  refuse  to  convey  to  another  purchaser,  the  mort- 
s?a]*or  can  compel  him  by  applying  the  purchase  money  to  pay  off  the  mort- 
P^.  It  can  tlierefore  only  be  for  want  of  a  better  purchaser,  that  the 
n^ft«agor  can  be  compelled  to  sell  to  the  mortgagee ;  but  courts  viaw  trans- 
actions, eten  of  that  sort,  between  mortgagor  and  mortgagee  with  consider- 
sblc  jedoosy,  and  wiU  set  aside  sales  of  the  equity  of  redemption,  where, 
by  the  ioflaence  of  his  incumbrance,  the  mortgagee  has  purchased  for  U8$ 
Jkm  ^km  would  have  given.  Webb  t.  Rorke,  2  Sch.  &  Lef.  673.  Guhbvu  v. 
(>«^«^,  Ib.,218;  and  fl^e  1  Ball  &  Bea.  164.  S  Eden  Bep.  lia  Perhaps 
tbc  observation,  that  "  coarts  view  transactions,  even  of  that  sort,  between 
oortgai^or  and  mortgagee  with  considerable  jealousy/'  puts  the  doctiine 
lu|ber  than  one  could  wish  to  see  it  stand.  A  sale  by  a  mortgagor  to  a  mort« 
gafce,  stands  on  the  same  principle  as  a  sale  between  parties  having  no 
sooneiion  with  each  other,  and  can  only  be  impeached  on  the  ground  of 
fraud.  The  mere  circumstance,  that  the  mortgagee  purchased  for  less  than 
uoUierwoald  have  given,  could  not,  it  is  apprehended,  of  itself  be  a  auffi-* 
cient ground  to  impeach  a  sale;  and  Lord Kedesdale,  in  stating  the  case 
above  alloded  to,  said,  that  it  contained  *<  circumstances  of  misconduct  in 
iibuiaiag  the  purchase."  The  case  of  Gvhhins  v.  Creedj  was  a  case  of  clear 
iraud  and  contrivance.  The  mortgagor  was  ont  of  possession,  and  at  the 
time  tlie  transaction  took  place,  the  mortgagee  was  accompanied  by  a  man 
who  bad  a  writ  against  the  mortgagor  for  400/.,  at  the  snit  of  an  uncle  of 
tbe  mortgagee's.  The  mortgagor  was  arrested,  but  the  debt  was  never  after-* 
wards  demanded.  It  was  therefore  a  plain  case  of  duress.  2  Sch.  <Sc  Lef. 
S23.    Et  vide  1  Anstr.  138,  et  postea,  224,  iirst  note  there. . 

iiva  sobse^iient  case  in  the  House  of  Lords,  this  point  is  now  set  at  rest.   Mortgagee  mav 
and  the  principle,  that  a  mortgagee  may  purcliase  the  eqoity  of  redemption  purchaae  aUire 
of  tbe  mortgagor,  is  clearly  established.    The  case  alluded  to  is  that  of  equUfi  of  re* 
Ukh  V.  Co3ce,  4  Dow's  Par,  Ca.  16.    In  tbat  case,  the  contract  between   demii4m  ^ 
tii€  mortgagor  and  mortgagee,  was  for  a  partial  interest  in  tlie  premises,  and   foorigagort  bui 
Dot  for  the  entire  equity  of  redemption.    It  was  for  a  fee  farm  rent  of  aol.  ^   not  a  partial 
}ear ;  and  the  interest  on  the  mortgage  was  401.  per  onatim ;  so  that  after   interest^  with" 
niaioUig  the  interest,  the  rent  was  40/.     A  transaction  of  this  sort,  said   ^n^  ng  being 
Urd  Eldon,  ought  certainly  to  be  looked  at  with  a  great  deal  of  Jealonsy,  guUect  to  rem 
aod  courts  of  Eqnitj  do  regard  such  transactions  with  a  great  deal  of  suspi-  ^^^^ 
cioi) ;  tboagh,  if  they  should  appear  to  be  perfectly  fair,  Uiey  cannot  be  set 
uide  merely  because  they  are  foolish.  And,  per  Lord  Redesdaie,  in  the  same 
ctte,  a  transaction  of  this  kind,  if  recently  impeached,  should  be  set  aside,  for 
it  not  oal^  has  the  effect  of  procuring  the  mortgagee  an  advantage  beyond 
tbe  lei^  mterest  of  the  mortgage  money,  but  it  also  incumbers  the  equity 
of  redemption,  for  tlie  mortgagor  will  have  nothing  to  sell  to  redeem  the 
nortgage  but  the  fee  farm  rent.    A  bill  of  foreclosure  may  be  filed  asainst 
bisii  tM  expences  of  which  he  will  have  to  pay,  and  unless  he  can  sdl  the 
rest  to  as  much  advantage  as  he  could  the  Unds  without  that  burden,  he  will 
*<ifler  a  loss  by  the  transaction*    The  only  proper  principle  is  this,  that 
*ltk9iigh  a  mortgagee  taay,  Mfithout  imputation,  comtraet  for  the  pwrchaee  or 
TtUatt  qf  the  equity  qf  redemption,  no  agreement  between  the  mortgagor  and  the 
^'^Sogee,  for  a  beneficial  iuterett  out  i^  the  mortgaged  premisee  (such  a$  a 
^*tu)  while  the  mortgage  is  eontimung,  ought  to  stand  if  impeached  within  « 
rnueMsJUe  ttme,  from  the  greed  advantage  whieh  the  mortgagee  has  over  the  other 
^y.    If  he  purchase  the  equity  of  redemption,  there  cannot  be  any 
objection  to  that  sort  of  contract.    But  the  mortgagor  holding  it  still,  and 
tbe  property  being  reduced  in  value  to  a  fee  farm  rent,  so  that  by  the  incum* 
bnoce  00  the  reversion,  the  mortgagor  is  disabled  from  redeeming  so  well 
*s  if  tbat  had  not  been  done,  and  he  being  liable  to  have  a  bill  of  foreclosure 
6)ed  against  him,  and  to  an  action  for  t^  mortgage  money,  such  a  transac- 
tion ought  not  to  stand.    And  his  Lor(»hip  added,  that  nothing  in  thocase 
io  appeal,  but  the  length  of  time  the  mortgagee  had  been  in  possession,  and 
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ment  at  a  given  time,  a  court  of  Equity  will,  nevertheless,  con-f 
Mder  any  conveyance  by  him  to  be  subject  to  redemptioD,  if  it 
be  evident  from  the  res  ge$ia,  that  the  vendee  did  not  depend 
upon  the  power;  as  if  the  equity  of  redemption  be  excepted  in 
the  conveyance  (o). 

Nor  will  any  subsequent  agreement,  entered  into  betvveen  the 
assignees  of  the  mortgagee  and  other  persons,  though  creditors 
wMrig9gt€iou'  of  the  mortgagor,   to  restrict  the  period  of  redemption,  alter 
/ton,  wid.         ^he  nature  of  a  contract,   originally  founded  on  a  mortgage. 

Thus,  where  one  creditor  (lands  mortgaged,  or  the  equity  of 

redemption  of  them  bemg  subject  to  debts,  and  the  mortgagee 

£  156  ]       having  exhibited  a  bill  to  redeem,  or  be  foreclosed,}  undertook 

to  redeem,  entering  into  an  agreement  with  the  other  creditors^ 


Agreemtnit  Iff 
creditors  md 
9f 


Jitlomeiftoid 


Mortgagee  buy- 
ing eeitde  of 
bankntpi  mori* 
gogor. 


Abeolute  con- 
veyonce^  with 
power  <^sale, 
implia  mort' 
goge,  andtUl 
BoUf  grantor 
may  redeem. 


the  acqaieseence  of  the  father  and  son  in  that  possession  for  nearly  fifty 
years,  would  have  iudnced  him  to  vote  for  the  affirmation  of  the  decree  and 
the  validity  of  the  grant  of  the  fee  farm  rent  from  the  mortgagor  to  the 
mortgagee. 

The  principle  tending  to  disqualify  the  mortgagee  from  parchasing  the 
equity  of  redemption  arose  from  the  consideration  of  tlie  relation  which 
snbsisted  between  htm  and  the  mortgagor,  and  of  the  possibility  that  one 
who  had  the  power  wonld  too  readily  be  seized  with  the  inclination  to  Btrvt 
hia  own  interest  at  the  expense  of  a  distressed  and  unwary  debtor.  And  the 
apirit  of  this  principle  is,  it  seems,  still  applied  to  the  case  of  an  attorney 
taking  a  knortgage  from  his  client  for  past  and  future  costs  in  a  snit.  Ddby 
y.  Kelly f  4  Dow.  Par.  Ca.  417.  In  such  a  case  it  behoves  the  attorney  to 
ehew  (other  than  by  the  secnrities)  the  real  nature  of  the  transaction,  aod 
what  sums  were  actually  advanced.  Morgan  v.  LewiSf  lb.  53,  et  vide  Meade 
T.  Banden^  2  Dow.  Par.  Ca.  389. 

Where  a  mortgagee  sells  under  the  general  order  in  bankruptcy,  it  is  usual 
to  apply  for  leave  f6r  him  to  bid  at  the  sale,  if  he  intends  to  do  so ;  for,  in 
such  a  case,  he  may  fairly  be  considered  as  the  seller,  and  he  cannot,  with- 
out the  leave  of  the  court,  sustain  the  two  characters  of  seller  and  buyer. 
Marsh  Ex  parte  in  re  Carrilly  a  bankrupt,  1  Madd.  Rep.  148 :  the  reporter 
referring  to  a  short  note  of  a  case  in  Hilary  Term  1806,  wherein  it  was  df- 
pided,  that  under  an  order  in  bankruptcy  for  the  sale  of  a  mortgaged  estate, 
the  mortgagee  may  become  the  pnrchaser,  and  come  in  under  the  commis- 
sion for  so  much  of  the  mortgage  money  as  shonld  not  be  raised  by  the  sale. 
But  where  the  inortgagee  vras  sole  assignee,  and  there  was  but  one  other 
creditor  to  a  small  amount,  the  court  would  not  permit  the  mortgagee  to 
bid  for  the  estate,  except  on  condition  that,  if  he  were  the  purclwser,  he 
would  undertake  to  pay  the  deficiency  between  the  sura  offered  and  the  price 
lixed  on  by  the  master,  if  the  master  should  think  the  sum  offered  by  the 
inortgagee  below  the  value  of  the  estate.  Ex  parte  Bwm,  in  re  SaUdmry, 
I  Buck.  B.  C.  S45. 

(O)  Another  case  on  tliis  subject  is  that  of  Jaekaon  v.  Vermon,  1  H.  BI. 
114.  There  A.  the  owner  of  a  ship,  executed  an  absolute  bill  of  sale  of  it 
to  B.,  and  by  another  deed  of  the  same  date  assigned  other  property  to  B., 
which  latter  deed  of  assignment  (after  recitmg  that  the  bill  of^sale  of  the 
ship  was  for  the  better  securing  a  snm  of  money  lent  by  B.  to  A.,  and  also 
reciting  a  bond  and  vnirrant  of  attorney  given  by  A.  to  B.  to  secure  the 
same  sum)  declared  that  these  several  deeda  and  instruments  were  made  to 
enable  B.  by  sale  of  all  the  things  comprised  in  them  to  raise  the  sum  lent, 
withont  the  conctirrence  of  A.,  at  any  time  before  the  money  should  be  paid 
oft*;  hut  iu  the  same  deed  there  was  a  covenant  that,  upon  payment  or  the 
money,  B^  shonld  reconvey  to  A.,  nevertheless  so  aa  not  to  prevent  B.  from 
selling,  Sec,  Under  these  conveyances  B.  was  held  to  be  mortgagee,  and 
not  absolute  owner  of  the  ship.  Sqf  also  supra,  p.  10.  and  u*  (K).  p.  12.  o( 
this  cditiottt 
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ttat,  if  they  paid  him  the  money  at  a  day  appointed^  they  should 
redeem,  otherwise  the  lands  should  be  his  absolutidy  (5).  Though 
the  creditors  failed  to  pay  the  money  at  the  time  agreed  upon, 
vet,  upon  a  bill  exhibited  by  them  afterwards,  a  redemption 
was  decreed. 

And  it  seems  questionaible  whether  a  power  of  redemption  Maiter  «iiW. 
can  be  set  up  upon  a  subsequent  parol  agreement,  made  after  ^^^^^ 
an  absolute  conveyance  executed ;  for  if  it  be  a*  mortgage,  it  mortgage wkith: 
must  be  so  ai  f  ni/Zo  on  the  original  agreement.    And,  there-  ^^'/shS. 
fore,  ^here  one  having  the  reversion  expectant  upon  the  die- 
termination  of  a  lease  for  life,  in  an  estate  worth  1000/.  per 
anmm,  conveyed  it  in  fee  to  W.  R.,  in  consideration  of  1000/v 
and  no  more,  and  the  tenant  for  life  died,  a  pretence  was  set 
up  that  this  conveyance  was  no  more  than  a  mortgage,  because 
W.  K.  bad  declared  that  he  did  not  know  how  long  he  should       t  ^^7  }. 
enjoy  the  estate,  and  that  he  would  take  his  money  again  with 
interest (/);  nd  dubitatur  per  curiam;  and  one  reason  was,  be^ 
caose  matter  subsequent  will  not  make  it  a  mortgage,  if  it  was 
not  so  upon  the  original  agreement  (p).  ' 

But  although  courts  of  Equity  will  not  suffer  the  mortgagee  Buii^httf 
to  dog  the  redemption  with  any  stipulation  for  a  purchase,  at  a  ^J^,^^^^ 
specific  price  agreed  upon  at  the  time  of  the  loan,  because  the  <<>  mortgagee^ 
admission  of  such  a  practice  would  furnish  an  inlet  to  great . 
fraud  and  imposition  upon  the  mortgagor;  yet^  I  apprehend', 
a  mere  agreement,  that  in  case  of  sale,  an  opportunity  of  pre- 

(t)  Exlon  Y,  GreaveM,  1  Vera.  138.  {t)  Vide     CtfieHont   t.    Boxurilt^ 

infra.  1  Ck.  Ca.  1.    3  SaUc.  241. 


(F)  Bat  it  leemt  admissible  to  shew,  that  the  mortgagee  held  as  mortga* 
ccf,  we  on  tfiis  sobject,  fVhiiing  v.  ^Vhitt,  Coop.  Rep.  6*  Barron  v.  Mar-* 
Um,  lb.  193.    £t  infra,  193. 199.  4«3.  435. 

In  determining  whether  a  conveyance,  which  on  the  face  of  it  appears  to    f^otetreum^ 
^  u  absolute  conveyance,  shall  be  considered  as  an  unconditional  sale   ^taneea  wiU 
or  ai  a  security  for  money,  conrts  of  Eqnitv  look  to  the  circumstances    eomtert  abmh 
vitli  which  it  is  attended.    If  the  money  paid  by  the  grantee  be  not  a  fair    ^<<  amoeyanee 
price  for  the  absolute  purchase  of  the  estate  conveyed  to  him,— if  he  be  not    *n<o  mortgagor 
l^'t  into  possession  of  the  estate  immediately  after  the  pretended  purchase,— 
if,  instead  of  receiving  the  rents  for  his  own  benefit,  he  accounts  for  them 
to  tlie  grantor,  and  only  retains  the  amount  of  the  interest,— if  a  collateral 
teoirity,  as  a  bond,  judgment,  or  warrant  of  attorney  be  given  at  the  same 
tiQe  for  farther  securing  the  supposed  purchase  money,  (2  Sch.  6c  Lef. 
39S.)-HDr  if  the  €xpence  of  preparing  the  deed  be  borne  by  the  grantor,— 
cadi  of  these  circnmstances  will,  in  the  consideration  of  a  court  of  Equity, 
tmd  grtatly  to  prove  that  the  conveyance  was  intended  as  a  security  for 
money  only,  and  not  as  an  absolute  sale.    Et  vide  Price  v.  Perry ^  t  Freem. 
258.    Vernm  v.  Bethel^  t  Eden,  110.    Antea,  153.  and  Postea,  IBS.  in  notif; 
A  aortgage,  however,  will  not  easily  be  presumed  against  an  absolute  con- 
v^ymee,  it'  the  possession  has  gone  along  with  it ;  but  parol  evidence  will 
^  admitted  to  shew  or  explain  the  real^tention  and  purpose  of  the  par- 
ties  Maxwell  v.  Montacute,  Pr.  Ch.  526.     Walker  v.  Walker^  8  Atk.  98. 
•byset  V.  St^ham^  3  Atk.  388.    Postea,  300. 
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[158] 


SUbiequani 
agreewuni/ar 

fhaUf  with 
pnm§ofarre» 

vaUdm 


[159] 

Agreement  rfler 
releoie  of  equity 
«/  redemption 
to  redeem  at 
iimecertoiMf 
good* 


Mortgage  not 
eaoUy  presumed 
dgaintt  abtotate 
oomveyanee^ 
etpeciaUy  qfter 
ohcteem  yean 
pooteoeiom  under 
Ut  altkough 
there  beaco* 


eniption  should  be  given  to  the  mortgagee^  «'oiild  be  decreed; 
but  it  must  be'  claimed  at  a  reasonable  time  (t/) ;  for,  where  A., 
the  plaintiff's  brother,  died,  having  previously  mortgaged  lands 
to  fi«  by  deed,  containing  covenants  to  re-convey  upon  six 
months  notice  of  payment  of  the  principal  and  interest,  and 
that  in  case  the  estate  should  be  sold,  B.  should  have  the  pre- 
emption; B.  got  the  counterpart  into  his  hands  after  A. 'a 
death ;  then  the  plaintiff  gave  him  six  months  notice  that  be 
ivouM  pay  off  the  mortgage,  which  he  refused  to  accept ;  upon 
which  the  plaintiff  exhibited  his  bill  for  a  re-conveyance  of  the 
estate,  having  entered  into  articles  for  the  sale  of  it.  B.,  in  his 
answer,  insisted  on  the  covenant  for  pre-emption  ;  but  it  a{v 
|>earing  that  neitiier  the  plaintiff  nor  the  purchaser  knew  any 
thing  of  this  covenant,  the  counterpart  of  the  deed  having  been 
hi  B/s  custody ;  that  the  plaintiff,  on  application  for  it,  had  been 
denied  it,  the  mortgagee  insisting  only  on  payment,  alledging 
the  security  was  too  narrow  for  the  money  lent,  and  threatening 
to  foreclose,  never  having  mentioned  his  claim  to  pre-emption 
until  after  the  estate  was  sold;  it  was  said,  lie  ought  not  to  set 
it  up  to  the  prejudice  of  the  purchaser,  having  had  time  to 
claim  it,  if  he  liad  pleased,  before  the  estate  was  aold ;  and  it 
was  decreed  accordingly. 

A  distinction  hath  been  made  by  the  Court  of  Chancery  (x), 
between  contracts  originally  founded  upon  lending  and  borrow- 
ing money,  with  an  agreement  for  a  purchase  in  a  certain  event, 
and  cases  where,  after  a  mortgage,  a  new  agreement  hath  been 
entered  into  and  executed  by  the  parties  for  an  absolute  pur- 
chase, although  there  be  a  subsequent  declaration  that  the 
mortgagor  may  have  his  estate  upon  payment  of  interest,  prin- 
cipal, and  costs ;  or,  where  a  release  of  the  equity  of  redemp- 
tion is  given  with  a  collateral  agreement  to  re-convey,  upon  re- 
payment of  th^  purchase  money;  and,  in  the  ktter  cases,  it 
hatli  been  determined  that  no  re-purchase  shall  be  had,  unless 
upon  strict  performance  6f  the  conditions  stipulated. 

Thus,  where  A.,  a  joint-tenant  with  B.,  her  sister,  made  an 
absolute  conveyance  to  C.  in  fee,  for  104/.,  which  was  admitted 
to  be  intended  only  as  a  mortgage  (^);  some  time  after,  in  1708, 
those  deeds  were  cancelled,  and  then  A.,  in  consideration  of 
184/.  (including  the  104/.  paid  by  C.)  conveyed  the  estate  ut 
tttpra,  but  with  a  farther  covenant  not  to  agree  to  any  partition 


(«)  Orhyv.  Trigg ,  9  Eq.  Ca.  Abr. 
599.  S4.  S.  C.  9  Mod.  Ca.  in  Law 
and  Eq.  f . 

(or)  Barren  v.  Sabine,  1  Vera.  268. 


(y)  Cotterel  v.  PHreJkoie,  Ca.Temp* 
Talb.  61.— [1  Eden  Rep.  55«  ^69. 
Antes,  15«.  i57.  tn  notisj^Ed.] 
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titboutC/s  consent.    B.  was  in  possession  till  1710,  when  C,  venaiuiMA. 
ejectioghcr  out  of  the  moiety,  enjoyed  it  quietly  till  17«6,  at  Ja"**^^!*** 
which  tnne  A,  brought  a  bill  for  redemption, .  to  which  C  mento/pnn^ 
pleaded  himself  an  absolute  purchaser.    The  receipts  given  for  ^tS-etL^ 
ihe  money,   mentioned  it  to  be  purchase  money.      In  1710^ 
there  was  an  agreement  that  A.  might  have  the  estate  again,  if 
desired,  on   payment  of  principal,   interest,   and  charges.    It 
vas  Grst  heard  before  the  Master  of  the  Rolls,  who  dismissed       [  160  ] 
the  bill.  Afterwards  it  came  on  before  Lord  Chancellor  Talbot, 
who  observed  the  case  was  very  dark ;  the  first  deed  was  admit- 
ted to  be  a  mortgage,  the  second  was  made  in  the  same  manner, 
excepting  the  covenant  respecting  the  partition,  which  was  the 
darkest  part  of  the  case ;  for  to  suppose  that  it  was  an  absolute 
conveyance,  and  to  take  a  covenant  from  one  who  had  nodiing 
to  do  with  the  estate,  made  both  the  covenant  and  parties  vague 
sod  ridiculous ;  but  that  it  would  be  equally  so,  if  the  deed  was 
supposed  not  to  be  an  actual  conveyance,  so  that  it  was  of  no 
l^eat  weight,  and  ought  to  be  laid  out  of  the  question ;  that  he 
wasiodined,  upon  the  whole,  to  think  the  conveyance  in  1708| 
was  at  first  an  absolute  conveyance.    The  agreement,  in  1710# 
for  the  re-purchase,  shewed  it  was  not  redeemable  at  first^;  the 
acquiescence  of  nxteeh  years  under  C.'s  possession,  was  a  strong 
evidence  of  it;  and  his  Lordship,  upon  the  circumstances  of 
the  case,  affirmed  his  Honor's  decree. 

So,  where  lands  in  Wales  were  mortgaged  for  400/.  and  Relnue  ^ 
upwards,  neither  principal  nor  interest  being  paid  at  the  time  ^^^^J^  '^Lt 
limited,  the  mortgagee  brought  an  ejectment  (z),  got  possession  a  mkt^  that  mi 
of  the  premises,  and  then  obtained  a  release  of  the  equity  of  ^^USTTel^see 
redemption  from  the  mortgagor,  upon  payment  of  350/.  more ;  <*^  f^em* 
a  note  was  given  at  the  time  of  executing  the  release,  that  the  yMr,  redn^ 
releasee,  on  payment  of  the  7501.  and  all  charges  of  repairs  *jj*  ^^^ 
witliia  a  year  by  the  releasor,  should  sell  and  convey  to  him  yean. 
tbe  premises.  Payment  having  been  neglected  for  sixteen  years,       L  ^^^  J 
redemption  was  not  allowed,  the  note  being  considered  as  an 
original  agreement  between  the  parties  to  sell  and  convey  the 
premises  upon  the  terms  therein  mentioned,  but  not  that  the  re* 
kasor  should  be  at  liberty  to  redeem  tUe  same. 

We  must  remark  here  also,  that  if  the  transaction  passes  be-  Agnemnd  re* 
twecn  persons  of  the  same  family,  and  there  appears  upon  the  ^^^^  \%im% 
face  of  the  contract,  or  in  proof,  an  intention,  in  a  certain  certain^  gcid, 
event,  to  benefit  the  lender  of  the  money,  the  contract  will  be  j^j^^^^ 

(z)  Eniiwmih  ▼.  Grifiih,  15  Vin.  [5  Toml.  ed.  184.  Vtrrnn  ▼.  Betkett^ 
Abr.  468,  pi.  18.  8  Eq.  Ca.  Abr.  ^  Ed.  Rep.  110,  antea,  15S,  t»  lurftf. 
»5,  pi.  6.      1  Bro.  Par.  Ca.  149.      Ed.} 
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t  162  ] 


coHNot  be  mart' 
gage  at  ime 
tiwtef  aHd$ate 
at  another,  hf 
Momedeed, 
AKteCy  147. 


[163] 


Except  where 
wurtgager  ui- 
Iraif  to  benefit 
m^gagee. 


c6nsid6red  a»  wearing  a  kind  of  double  aspect,  and  (he  cou'ri 
will  support  the  intention  of  the  parties  to  turn  a  mortgage  into 
a  purchase  in  a  certain  event,  though  contrary  to  the  general 
rule;  for,  in  such  citee,  there  is  no  danger  of  any  fraud  or 
practice  against  the  mortgagor,  which  is  the  mischief  intended 
to  be  prevented  by  a  strict  observance  of  the  maxim  in  equity, 
that  an  estate  cannot  be  a  mortgage  at  one  time,  and  an  ab^ 
solute  purchase  at  another.  Thus,  where  one,  seised  in  ke^ 
in  consideration  of  1000/.  paid  to  him  by  a  person  that  married 
his  kinswoman,  conveyed  to  him  and  his  heirs>  and  took  a  re- 
demise for  ninety-nine  years,  if  he  should  live  so  long,  with  a 
covenant  therein,  that  if  he  should  pay  1000/.  with  the  inte- 
rest that  should  be  due  for  the  same  at  any  time  during  his  lifcj 
the  mortgagee  should  re-convey  to  him  and  his  heirs ;  and,  if 
the  mortgagor  did  not  pay  the  money,  then  his  heirs,  t^c. 
should  have  no  power  to  redeem;  the  mortgagor  died,  the 
money  not  bi;ing  paid.  His  heir  preferred  a  bill  to  redeem, 
and,  at  first,  it  was  so  decreed  by  Lord  Nottingham  (a).  Af- 
terwards the  cause  came  on  again,  upon  a  demurrer  to  a  bill  of 
review,  to  reverse  that  decree.  It  was  argued  for  the  demurrer, 
that  an  estate  could  not  be  a  mortgage  at  one  time,  and  after-' 
wards  become  an  absolute  purchase  by  one  and  the  same  deed ; 
diat  the  mortgagee,  in  this  case,  had  a  proj>er  remedy^  and 
might  have  made  his  estate  absolote  in  a  legal  coure,  by  exbi- 
bitiog  a  bill  to  foreclose ;  but  the  court  inclined  to  reverse  the 
decree. 

And  this  cause  coming  on  de  integro,  the  Lord  Keeper 
[North]  adhered  to  his  former  opinion,  that  there  ought  to  be 
no  redemption  (6);  principally,  because  it  Was  proved  in  the 
cause,  that  the  design  of  the  mortgager  was  to  make  a  settlement 
by  this  mortgage,  and  that  he  intended  a  kindness  and  benefit 
to  the  mortgagee,  in  case  he  should  not  tbink  fit  to  redeem  in 
bis  lif(p-time.  And  as  there  was  an  express  covenant  that  tlie 
mortgagor  might  redeem  at  any  time  during  his  life,  his  Lord- 
ship thought  he  could  not  in  equity  have  been  debarred  of  that 
privilege,  for,  by  a  bill  to  foreclose  a  man,  you  could  only  bar 
him  of  his  equitable  title  when  his  estate,  in  law,  was  become 
forfeited ;  but  when  he  had  a  continuing  title  at  law,  as  in  this 
case,  by  an  express  provisp  that  he  might  redeem  at  any  time 
.  during  life,  he  tliought  equity  could  not  have  debarred  him  of 
that  privilege.    And,  therefore,  seeing  the  mortgagee,  in  the 


(a)  Bonham  v.  Newcomb,   S  Vent. 
364.  1  Vera.  7.  S14.  232.   ft  Ca.  Ch. 


58. 159-    [Et  vide  Finch,  J«6.— £^0, 
(fr)  1  Vcrn.  «3«. 
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^teamt  case,  could  itot  have  compelled  the  mortgagor  to  fe- 
lieeiii,  aod  that  the  mortgagor  might  have  lived  so  long  a^  to  [  164  ] 
have  made  it  an  ill-bargain,  then,  when  by  contingency  it  hap- 
pened to  be  a  good  bargain,  there  was  no  reasoh  to  raite  an 
equity  to  take  the  estate  from  the  mortgagee,  especially 
where  there  was  a  kindness  and  benefit  intended  him  by  the 
mortgagor.  And  Lord  Nottingham's  decree  was  reversed^ 
9ik1  the  rev^sai  afterwards  affirmed  in  parliament  held  1  &  2 
W.&M.       . 

So,  if  a  man  borrows  money  of  his  brother,  and  agrees  to  AndintetUion 
make  him  a  mortgage,  and,  that  if  he  has  no  issue  male,  he  ^epro^^^ 
shallbare  the  land;    such  an  agreement,   made  out  by  proof ,  P^^^- 
laijfiit  be  decreed  in  equity  (c). 

Another  esception   hath  been  made  to  this  general  rule,  RedmptM 
samdy,  where  a  conditional  conveyance  is  made,  to  be  void  gtraUud  anw»i 
vpoo  payment  of  a  sum  certain^  within  a  stipulated  time,  in  '^''^''^fr'f. 
contemplation  of  a  settlement,  or  family  provision  (J).     Ah  gage  be  part  qf 
where  A.  seised  of  a  copyhold  in  fee,  suirendered  it,  upoq  his  f^y  arrange" 
diarriage,  to  the  use  of  himself  and  his  wife  in  special  tail,  Re- 
mainder to  her  in  fee,  upon  condition  that,  if  he  paid  50/.  at  a 
day  certain,  to  the  daughter  that  the  wife  had,  then  the  whole       I  l65  ] 
surrender  should  be  void.     The  day  elapsed,  the  50/.  not  paid, 
tod  the  husband  died  without  issue.     On  a  bill  to  redeem^ 
broDght  by  his  heir  against  a  purchaser  from  the  wife,  the  de* 
fendant  pleaded  that  he  was  a  purchaser  for  a  valuable  consi-^ 
deration  without  notice ;  and  it  was  resolved,  that  thitf  was  not 
oiiginally  designed  for  a  mortgage,   but    that    the  party,  by 
settlii^  it  thus^  had  left  it  in  ]iis  election,  either  to  perform 
the  condition  by  paying  the  money,   or  to  let  the  settlement 
stand ;  he  had  chosen  the  latter,  and  the  plea  was  allowed. 

So,  where  one,  (e)  upoin  his  marriage,  covenanted  that  hia  Tettator  ii* 
^ifc  should  be  paid   1000/.  within  two  years  after  hi^  death,  ^J^tJT 
aod  for  performance  tliereof,  entered  into  a  statute;  but  prior  ^.v'</«f*(^'^ 
<o  the  covenant  and  statute,  had  mor^aged  part  of  the  lands  ^tSk!^S^^ 
for  500/.  for  certain  years*    Afterwards  he  devised  these  lands  ""fjj^^^ 
to  Lis  wife  and  her  heirs,  if  the  1000/.  were  not  paid  to  her, 
sccordiog  to  the  marriage  covenant,  she  paying  off  the  said  500/. 
He  died,  leaving  his  wife  executrix,  to  whose  hands  assets 
eaoie;  the  1000/.  not  being  paid  to  the  wife,  she  paid  off  ahe 
^00/.  and  had  the  mortgage  lands  assigned  to  her.    She  then  ,    [  ^66  ] 
conveyed  over  the  mortgage  lands  in  fee   by  fine  and  deed. 

(0  t  Vera.  193.  (0  ^  Ntchohs  WoMon  v.  Mon, 

{i)  King  T.  Bromletf,   f  £q.  Ca.      Hardr.  511. 
Abf.  595.  e.  8. 
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The  qoestipn  was,  whether  the  heir  of  the  covenaator  cooU 
redeem,  paying  the  1000/.  and  the  500/.  with  interest  npon  dis- 
count of  the  profits  ?    And  die  Lord  Chief  Baron  was  of  opi- 
'  iiion  he  could  not ;  for  the  devise  to  the  wife  was  absolute,  if 
the  1000/.  were  not  paid  at  the  time  appointed. 
DMnctum  be^       A  distinction  hath  been  likewise  taken,  between  mortgages 
aiid$aUwM'  ^^^  defeasable  purchases,   subject  to  re-purchases   within  a 
SJSTrol*''*^  ftwe  limited,  where  the  interest  is  taken  by  way  of  rent-charge  j 

for,  in  the  latter  cases,  the  stipulations  made  between  the  par- 
ties must  be  strictly  adhered  to^  or  the  estate  ot  the  grantee 
will  become  absolute.  If  it  were  otherwise,  it  would  make 
property  very  precarious :  for  if,  after  the  term  agreed  upon, 
the  estate  were  to  be  considered  as  a  redeemable  ioteresti 
then  it  would  be  only  a  personal  estate ;  but,  if  considered 
as  absolute,  it  would  be  a  freehold,  and  must  be  conveyed  as 
such.  This  would  create  great  confusion,  and  render  it  veiy 
difficult  for  persons  either  to  dispose  of  such  property,  or  to 
settle  what  kind  of  conveyance  was  proper. 
[  l67  ]  Thus,  where  I.  S.  (/)  granted  a  rent-charge  in  fee  of  48/. 

tiS^^^  a  year  to  B.  upon  condition,  that  if  I.  S.  should,  at  any  me^ 
a  ffekr,  for  BQol  give  nodce  to  pay  in  the  consideration-money  (being  800/.)  b; 
be  raid  if         instalments,  viz.  100/.  at  the  end  of  every  six  months ;  and 
^ISkili^^'    should,  pursuant  to  such  notice,  pay  the  same  and  interest,  si 
time,  give  no-     any  time  during  his  life'time,  then  the  grant  to  be  void.  There 
^^\f^^  .was  no  covenant  for  I.  S.  to  pay  the  money,  and  the  rent-<barge 
£f  heir  to  re-      was  much  less  than  what  the  interest  came  to  (interest  then  be- 
*****      '  ing  8  per  cent.).    B.  had  conveyed  it  over  afier  I.  S/a  death  to 
a  purchaser  with  collateral  security  for  quiet  enjoyment,  and 
the  jmrcA^uer  had  afterwards  made  a  marriage  settlement  upon 
it.    The  question  was,  whether  it  was  redeemable  after  sixty 
years  i    And  it  was  decreed  by  Lord  Cowper,  that  it  was  not. 
Hi^  Lordship  observed,  it  was  material  that  at  the  time  of  mak- 
ing the  mortgage,  interest  was  at  6  per  cent. ;  the  rent-charge 
therefore,  was  much  less  than  the  iqlerest  of  the  money ;  con- 
sequently the  payment  of  the  rent-charge  could  not  be  taken 
as  the  payment  of  the  interest;  that  several  circumstances  oc- 
curred in  this  case,  which,  though  each  of  them  singly  might 
[  168  ]       not  be  of  force  to  bar  die  redemption,  yet,  joined  together, 
were  strong  enough  to  prevail  over  it;    that  the   mortgagee 
seemed  to  have  allowed  a  considerntian  for  purchanng  the 

(/)  Flayer  v.  Lovji^foii,  1  P.  Wmi.  S68. 


(Q)  See  the  modern  cases  od  this  sul^ect  collected  in  note  to  p.  183,  postcs. 
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equiCj  of  rddemption  after  the  death  of  the  mortgagor ;  firsts 

bj  taking  the  rent  of  48/.  per  annum ;    secondly^  by  agreemg 

to  have  his  money  by  instalments ;  thirdly,  by  leaving  it  only 

tt  the  election  of  the  mortgagor,  whether  he  would  redeem  or 

not;  that  there  could  be  do  reason  given  why  such  a  contingent 

r^ht  of  redemption  might  not,  upon  fair  and  equitable  terms, 

be  purchased  ;    that  length  of  time,  where  ^o  great  as  in  the  ^ 

present  case,  was  a  good  bar  of  redemption  of  a  rent-charge, 

as  well  as  of  land ;  and  that  the  mortgagor  was  not  bound  to 

pay  the  money  by  any  covenant. 

The  reporter  observes  upon  the  last  case,  that  it  was  thought 
leogtb  of  dme  was  the  principal  objection  to  the  redemption ; 
hot  10  the  case  of  Mellor  v.  Lees{g),  which  came  on  before 
Lord  Chancellor  Hardwicke,  upon  an  appeal  from .  the  Rolls, 
the  doctrine  that  such  limited  agreements  for  redemption,  or 
rather  re-purchase,  were  legal,  was  confirmed  (r). 

In  this  case  a  mortgage  was  made  of  an  estate  by  the  plain-       [  169  ] 
tiff's  grandfather,  Thomas  Mellor,  in  1689,  to  John  and  James   f^'S'f'^^ 
Whitehead ;  the  Whiteheads  afterwards,  on  the  5th  of  June,   sooi*.  fi.  Uastd 
1689,  mortgaged  the  same  estate  to  Cartwright  and  Haywood,  y^^/^^j^ 
aod  their  heirs,  for  securing  200/.,  to  which  Thomas  and  his   of  toL  on  con- 
SOB,  John  Mellor,  were  parties;  and  Cartwright  and  Haywood,  fjeyfee^  if  fooh 
ia  order  to  secure  themselves  the  interest,  made  a  lease  to  the  <^erej»aid  in 
plaintiff's  father  and  to  his  assigns,  dated  the  12th  of  June,  Farty-nme' 
1689,  for  five  thousand  years,  at  the  rate  of  12/.  a  year,  for*  %tail^^' 
the  three  first  years,  and  10/.  a  year  for  the  remainder  of  the   heir  to  redeem 
term ;  and  if,  in  the  space  of  three  years,  the  200/.  was  paid  ^flnuJn/ wa«  oii 
vidi  interest,  then  the  premises  were  to  be  re-conveyed.    Re-  absolute  pwr* 
ceipts  had  been  given  sometimes  for  interest,  and  sometimes  for  toaprovieofor 
a  rent-charge;  the  last  receipt  was  in  1730.     The  200/.  lent  re-jmrehase  in 
was  money  left  under  one  Sutton's  will  in  1687,  and  directed 
to  be  laid  out  in  the  purchase  of  lands  in  fee,  in  Lancashire  or 
Chedure ;  the  rents  to  be  applied  towards  clothing  twenty-four 
aged  and  needy  house-keepers.    The  estate,  at  the  time  of  the 
mortgage,  was  Worth  500/.  only,  but  was  now  valued  at  900/. 
IWphintiff,  on  the  20th  of  January,  1738,  had  given  notice 
ihat  he  wouki  pay  in  the  money;  but  the  defendant,  a  new       [  170  ] 

(f )  a  Atk.  494. 

.  (R)  The  ease  of  MeUor  y.  Lees  also  tamed  greaUy  on  length  of  time.    It   JRe-jmrctor. 
u,  however,  now  clearly  aetUed,  that  a  btm&ftde  pnrchaaer  of  an  estate  will 
<M>t  be  coflsiikred  as  a  mortgagee  on  account  of  a  right  to  re-pnrchase  being 
'CKTred  lo  the  Tendor,  though  at  an  advanced  price.  BuU,  Co*  Iatt«  205  a. 
■•  1.  •. «.   Postea,  183,  note  (T). 

IS 


132  CAP.  VI.  trow   A    MOKTQAGC   I& 

trustee  of  the  charity,  had  refused  to  take  it,  insisting  tlial  it 
was  an  absolute  purchase.  And  it  was  so  decreed  by  Fortes^- 
cue,  Master  of  the  Rolls,  from  which  decree  there  was  now 
an  appeal  made  to  the  Chancellor.  His  Lordship  said  there 
were  two  general  questions  in  the  case.  First,  as  to  the  con- 
tract,  whether  the  transaction  was,  in  itS'  nature,  a  mortgage, 
or  a  defeazable  purchase,  and  subject  to  a  re-purchase  ?  Se- 
condly, whether,  if  originally  intended  as  a  mortgage,  lengtk 
of  time  would  not  be  a  bar  to  redeeming  i  As  to  the  first, 
there  was  a  difference  between  such  an  agreement  as  this,  whick 
related  to  a,  rent'-charge  issuing  out  of  land,  and  an  agreement 
which  related  to  the  land  itself.  So  also  the  case  of  creating 
a  rent-charge,  and  mortgaging  a  rent-charge,  were  different 
considerations ;  when  a  man  took  a  mortgage,  the  produce  of 
the  estate  was  not  only  barely  adequate  to  the  interest,  or  even 
to  a  perpetual  payment  of  the  interest,  but,  generally,  wai 
double  the  value  of  the  interest  of  the  money  knt.  If  any 
Fetten  &n  re-  fetters  had  been  laid  upon  redeeming  the  mortgaged  estate,  bj 
«Fo!f.''^  "*  an  original  agreement  either  in  the  mortgage-deed,  or  in  a  se- 
'  [  171  ]  parate  deed,  it  would  not  have  availed,  where  it  was  done  with 
a  design  to  wrest  the  estate  fraudulently  out  of  the  hands  af 
the  mortgagor:  but  what  fraud 'or  inconvenience  was  there  ia 
this  case  f  The  land  itself  was  not  parted  with,  but  it  was 
merely  selling  a  rent-charge  strictly  adequate  to  the  consideration 
*  given ;  and,  instead  of  having  a  chance  for  the  whole  estate, 
the  lender  was  contented  to  buy  the  interest  for  ever  by  way  of 
rent-charge.  As  to  the  particular  agreement,  his  Lordship  said, 
that  from  that,  and  from  the  articles  made  in  1689,  it  appeared 
.  plainly  to  be  the  intention  of  the  parties,  that,  after  the  end  of 
three  years,  the  interest  should  be  changed  into  a  rent-charge, 
and  be  irredeemable.  His  Lordship  fortber  said,  it  was  mate- 
rial that  the  nioiiey  left  to  the  charity  and  lent  was  not  to  be 
laid  out  at  interest,  but  to  be  invested  in  land  in  fee  simple;  so 
that  the  trustees,  being  under  an  inability  of  treating  in  the 
common  way,  put  it  in  this  method ;  and  the  will  itself  laid 
the  foundation  of  the  transaction,  and  cleared  the  defendants 
from  the  suggestion  of  oppression  and  impositioic 
[  17^  ]  Likewise  an  essential  circumstance  in  this  case  was,  that 

Ah$ence  of  eo-    tJie^e  was  no  covenant  in  the  deed  for  re-payment  of  the  mort- 

tenant  to  pay  1         • 

money.  No  fit-  gage-money  (A) ;  for  though,  in  general,  this  was  no  rule  against 
TeemMUiu[itt  redemptions,  here  it  was  explauatory  of  the  whole  scheme  and 
ease  0/  rtnt^      intention  of  the  parties.     He  did  not  found  his  opinion  singly 

charge. 

[K)  1  WUL  J71.    [Et  YiUe  S.  P.  18«,  poatea,-*-£d.] 
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upon  the  nature  of  the  contract,  but  also  upoh  the  great  length 
of  tioieelapsedy  being  forty-eight  years.  Not  that  the  general 
rule  of  the  court  (not  to  suffer  a  common  and  plain  mortgage 
to  be  redeemed  after  the  mortgagee  had  beep  in  reception  of 
the  rents  and  profits  a  considerable  time,  because  it  would  be 
making  hiur  bailiff  to  the  mortgagor,  and  subject  to  an  account) 
applied  forcibly  in  this  case  of  a  rent-charge ;  there  would  be 
no  such  inconvenience,  for  the  person  might  easily  account ; 
but  the  value  of  property  was  greatly  altered  since  1689;  there* 
(ore  more  might  have  been  said,  if  the  redemption  had  been 
proposed  sooner.  His  Lordship  concluded  by  saying,  the  bill 
was  properly  dismissed  at  the  Rolls,  not  so  much  upon  general 
ttiks,  as  upon  the  particular  circumstances  of  the  case,  and  of 
die  similitude  between  it  and  that  of  Fioyer  v.  Lavingion  (t). 

It  is  to  be  observed,  upon  the  reasoning  in  this  case,  that       [  173  1 
aldioogh  Lord  Hardwicke  stated  the  length  of  time,  as  an  ad-   ObfervatUma  oh 
ditiooal  reason  in  support  of  this  decree,  yet  he  only  urged  it  gage  o/  rent^ ' 
as  to  its  operation  in  altering  the  value  of  the  property,  and  not   f^^^p  *?"^ 
as  a  presumption  of  the  grantor's  having  abandoned  his  right  §^ui9ked, 
of  redemption,  if  he  had  ever  been  entitled  to  it.    And  his 
Lordship  principally  determined  upon  the  special  circumstances . 
of  the  contract ;  for,  as  he  justly  observed,  lengtii  of  time  was 
allowed  to  be  a  good  objection  to  redemption,  because  of  the 
<iifficttlty  it  laid  upon  the  mortgagee  of  accounting,  which,  in 
tiie  case  of  a  rent-charge,  did  not  exist.     A  distinction  whi^li 
kad  been  taken  before  in  the  case  of  Lord  Widdriugton  v.  Je/i- 
wffgi,  m  Lord  Harcourt's  time  (A),  cited  by  Sir  Joseph  Jekyl 
in  Fhytr  v.  Lavingion,  where  the  coivt  took  a  difference  be-: 
tveea  a  mortgage  of  a  rent>charge  and  of  land ;  and  allowed  a 
redemption  in  the  former  case  after  eighty  years. 

And  it  seems,  from  the  determination  in  the  case  of  TaS"  Conveyance  w 
hurgh  and  M'Namara  v.  Sir  Robert  Echlin  ei  al'il)  that  such  •^"^jJJ^'t^^"' 
a  contract  respecting  lands,  limiting  the  payment  of  the  money  paymnuqf 
advanced  and  interest  thereupon  to  a  particular  period,  would   ^^  iJnve 
be  considered  in  the  aature  of  a  conditional  purchase,  and  no   yrars,  if  not 
redemption  allowed  thereof,  after  the  time  stipulated.  b^'lndi/e^du; 

This  case  came  before  the  ilouse  of  Lords  upon  an  appeal  right  iifredetup- 
from  a  decree  made  by  the  Lord  Chancellor  of  Ireland,  in  the  nnn^payment^ 
jetr  1732,  on  the  following  circumstances,  viz.  reieafed,  no 

I/-       T  T     .      ••      1  11  1     covenant  to  pay 

King  James  1.  by  bis  letters  patc^nt  under   the  great  seal,  money ^Jwc 
d»ied  the  17th  of  June,   1608,  granted  divers  lands  to  John  f^Zchm'^e''^" 

prayed  and 
(i)  Snpra,  pa^^e  16^.  (I)  Tashurf^h  v.  Echlin  et  al.*  4  Rro.    granted;  decree 

^ h)  tVUdringtony.  Jtnningt,  c\{vd      Par.  Ca.  142.     [%  Toml.  6(1.966.-*    acfiuietced  in 
1  P.  Who.  Rep.  «70,  £«/.] 
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thirty-fimr  King  and  John  Bingley,  and  their  assigns,  for  116  years,  to 
i^j^tl^  commence  from  the  18tli  of  May  then  last  past,  at  a  certain 
grmud;  aj^  yearly  rent.  The  residue  of  which  term,  by  deed  dated  the 
And  re^»td!  ^^  of  May,  1677,  became  vested  in  John  Tasburgh,  father 
for  thatprotin  ^f  Henry  Tasbuigb,  die  appellant  in  the  cause. 
urns  binding.  King  Charles  I.  by  his  letters  patent,  dated  the  25th  of 

March,  1647,  granted,  the  same  premises  to  Sir  Maurice  Bus* 
tace  and  his  hdrs  at  a  like  rent,  but  without  reciting  or  taking 
any  notice  of  the  term  of  1 16  years.  Sir  Maurice,  by  his  will 
dated  the  20th  of  June,  1665,  devised  the  premises,  *inter  idia, 
[  175  ]  to  his  nephew  Sir  John  Eustace  in  fee;  who  by  virtue  thereof, 
or  as  heir  at  law  of  the  testator,  became  entitled  to  the  rever** 
sion  and  inheritance  of  the  premises^  ei^pectant  on  die  deter- 
mination of  the  term  of  1 16  years. 

llie  premises  being  only  of  the  clear  yearly  value  of  200/. 
Sir  John,  in  consideration  of  200/.  paid  him  by  the  said  John 
Tasburgh,  did  by  lease  and  release,  dated  the  30th  and  3 1st  of 
May,  1681,  grant  and  convey  the  same  to  Charles  Tasburgh 
and  his  heirs,  in  trust  for  John  Tasbuigh ;  in  whiph  indenture 
of  release  there  was  a  proviso  to  the  following  effect^  viz.  That 
if  Sir  John  Eustace,  his  heirs,  executors,  or  administrators, 
should  pay  to  Charles  Tasburgh,  his  executors,  administrators, 
or  assigns,  at  the  end  of  five  years,  to  be  accounted  from  the 
date  of  the  release,  the  sum  of  200/.  with  full  interest  for  die 
same,  at  the  rate  of  10/.  per  cent,  per  annum,  according  to  the 
custom  of  the  kingdom  of  Ireland ;  that  then  it  ^ouid  be 
lawful  for  him  and  his  heirs,  into  the  premises  to  re-enter,  snd 
the  same  to  re-possess  and  enjoy  as  in  his  and  their  former  right. 
But  if  Sir  John,  his  heirs,  executors,  or  administrators,  shoald 
fail  in  payment  of  the  money  with  interest  at  the  time  limited, 
[  ^76  ]  '  that  then  the  estate  of  the  said  Charles  Tasburgh  should  be 
absolute  and  indefeazable,  as  well  in  equity  as  in  law ;  and  tbst 
Sir  John,  his  heirs  and  assigns,  should,  on  failure  of  payment 
as  aforesaid,  be  for  ever  debarred  from  all  right  and  relief  in 
equity,  against  the  tenor  of  the  said  release.  And  Sir  John  did 
thereby,  for  himself  and  his  heirs,  release  unto  Charles  Tas- 
bMrgh,  his  heirs  and  assigns  for  ever,  all  his  right  in  equity  to 
redeem  the  premises,  in  case  of  failure  of  payment  as  aforesaid: 
and  there  was  no  covenant  in  the  deed,  on  the  part  of  the 
grantor,  to  repay  the  £00/.,  or  the  interest  thereof,  as  is  usual 
in  mortgages. 

The  five  years  mentioned  in  the  proviso  being  elapsed,  and 
no  part  of  the  200/.  or  the  interest  thereof  having  been  paidi 
John  Tasburgh  (having  no  remedy  ^t  law  to  compel  the  pa  J- 
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meat,  the  estate  being  only  a  revenioii  expectant  upon  the        fdilin 

determination  of  a  term  of  which   there  were    then    forty-      xasburgli. 

Ibree  years  unexpired)  exhibited  a  bill^  in  April  1687,  in  the 

name  of  Charles  Taaburgh,  against  Sir  John  Eustace,  setting 

forth  the  nature  of  the  conveyance,  and  praying  payment  at  a 

certun  day,  or  that  the  conditional  estate  of  Charles  Tasburgh 

ia  the  pemises  (in  case  it  should  be  adjudged  to  be  a  defeaz- 

aUe  or  redeemable  estate)  should  be  made  absolute  to  him  and       [  177  ] 

Us  h«Ts ;  and  that  in  that  case  Sir  John  Eustace  might  be  foie*- 

dosed  of  all  right  or  equity  of  redemption  of  the  premises,  and 

might  aiake  farther  absolute  conyeyances  and  assurances  to  the 

ssid  Charles  Tasburgh,  according  to  the  tenor  and  true  meaning 

f^  the  indentures  of  lease  and  release. 

Sir  John  being  seired  with  a  mbpam  to  answer  this  bill, 
itood  out  all  process  of  contempt  to  a  sequestration^  and  in 
May  1688,  appeared  by  his  Six  Clerk,  and  prayed  a  commission 
for  taidbg  hia  answer  in  England,  which  was  granted  by  consent. 
Bat  it  was  ordered^  that  unless  the  same  was  returned  by  the 
^  <rf  June  following,  the  caqse  should  be  set  down  to  be 
hesffd,  and  the  bill  taken  pro  confem.  Sir  John  having  neg- 
lected to  answer  at  the  time  limited,  farther  time  was  given 
Um;  but  he  still  neglecting  to  answer,  a  decree  was  made  the 
11th  December,  1688,  that  he  should  be  foreclosed,  unless  the 
pmicipal,  interest,  and  costs,  yfetp  pi|id  b^fpre  the  )lth  Decemr 
ber,  1689. 

Afterwards  Sir  John  Eustace  returned  to  Ireland,  *and  lived  [  178  ] 
intil  the  year  1706,  when  he  died  without  issue ;  but  he  never 
lool^say  one  step  to  impeach  these  proceedings  or  decree;  or 
did  he  evwr  attempt  to  seek  a  iredemption  of  the  premises, 
bat  acquiesced  under  the  decree  for  eighteen  years.  Henry 
Tasbaig^,  the  appellant,  succeeded  to  this  estate  on  the  death 
of  his  lather,  in  1691,  und  entered  thereupon.  And  not  ima- 
pmg  that,  after  an  ai^qui^pence  of  thirty-four  years  under  the 
decree,  any  person  would  set  up  a  claim  thereto  under  Sir  John 
Eostace,  he  by  indenture,  dated  the  84th  of  April,  1722,  in 
consideration  of  a  fine  of  300/.,  demised  the  same  to  the  ap- 
peUant  Geoige  M'Namara,  for  the  term  of  thirty*one  years,  at 
the  clear  yearly  rent  of  250/.  But  the  value  of  lands  in  Ireland 
risiog  considerably,  a  bill  was  exhibited  in  the  Court  of  Chancery 
there,  in  September  1723,  by  several  persons  in  right  of  their 
vives  (nieces  and  co-heiresses  of  Sir  John  Eustace)  alledging, 
that  the  bill  of  foreclosure  was  obtained  by  surprise,  fraud,  and 
noposition ;  and  praying  it  might  be  reviewed  and  reversed. 
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[  179] 

Echliu 

•  e.  •• 

Tasburgb. 


[  180] 


Uen  in  mort' 
gage  not  reei" 
frocal,  ■ 


Afterwards,  in  April  1729,  the  appellant  Henry  put  in  a  plea 
and  answer  to  this  bill  (which  hating  abated,  they  claimed  a 
right  tb  revive)  insisting  on  the  title  ai  beforcf  set  forth ; 
and  farther  pleading  the  lease  aad  release  executed,  in  1681, 
by  Sir  John  Eustace,  the  declaration  of  trust  executed,  by 
Charles  Tasburgh,  the  decree  of  foredosure,  and  the  pro- 
ceedings had  in  that  cause,  and  the  great  length  of  tinie  and 
acquiescence  under  that  decree.  And  George  M'Namara  de- 
nied notice  of  the  respondents*  title,  and  insisted,  that  he  was  a 
purchaser  for  a  valuable  consideration,  of  his  said  terin  with- 
out any  notice.  But  it  was  decreed,  that  upon  die  re- 
spondents' paying  the  appellant  Henry  the  principal,  interest, 
and  costs  due  to  him,  he  should  reconvey  the  same;  and 
as  to  M^Namara,  an  issue  was  directed  to  ^be  tried,  whe- 
ther he,  at  any  time,  and  when,  had  notice  that  the  co-: 
heiresses  of  Sir  John  Eustace  had  or  claimed  any  and  what 
right  to  the  lands  in  question,  after  the  lease  to  King  and  Bing- 
ley  should  expire. 

From  this  decree  the  appeal  was  brought ;  it  being  insisted, 
on  the  part  of  the  appellants,  that,  as  the  case  waa  circam- 
stanced,  there  ought  to  be  no  redemption,  upon  any  terms 
whatever ;  it  having  been  expressly  agreed  by  the  release,  in 
1681,  that,  if  the  money  was  not  paid  within  ^ve  years,  the 
estate  should  be  irredeemable  ;  it  ought  therefore  to  be  consi- 
dered as  a  conditional  purchase,  and  the  rather,  because  there 
was  no  covenant  to  repay  the  money.  That,  as  the  appellant 
Tasburgh,  or  those  under  whom  he  claimed,  could  not  compel 
payment,  it  ought  not  to  have  been  decreed  a  mortgage :  ^for, 
in  cases  of  mortgages^  the  remedy  should  be  reciprocal  (s); 
consequently,  no  equity  of  redemption  could  arise  or  spring 
from  the  condition  contained  in  the  release ;  for  tlye  supposed 
pledge  was  only  a  reversion  expectant  on  a  long  term  of  years, 
whereof  no  ie^  than  forty-tiiree  were  then  to  come,  during 
which  time  it  could  yield  no  manner  of  fruit  or  profit, 
lliat  the  dOO/.  was  a  sufficient  consideration  for  the  absolute 
purchase,  according  to  the  then  value  of  lands  in  Ireland.  That 
tlie  decree  of  the  1 1  th  December,  1688,  ought  to  be  binding 


(S)  It  ba5  been  frequently  said,  that  the  lien  io  a  mortgage  ought  to  be 
equal,  and  that  where  one  side  cannot  foreelo&e,  the  other  ought  not  to  be 
ariowed  to  redeem.  -But  a  mortgage  is  not  io  all  cases  completely  mutoal,  as 
in  Talbot  s.BraddU,  1  Vern.  S9^j  where  the  proviso  was,  that  on  payment 
of  the  principal  money  in  the  year  1668,  the  estate  should  be  redeeRwdor 
convayedt  a  r.edemptiou  was  aUowed  before  the  arrival  of  the  time  stipulate^ 
in  the  proviso,  but  a  foreclosure  would  i^ot  have  been  decreed  before  that 
J  eriod. 
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ttpoo  Sir  John  Eustace,  and  upon  the  reBpondents,  as  claiming 
naderhim.  And  even  supposbg  this  to  be  the  case  of  a  mort* 
gage  clearly  and  ondoubtedly  redeemable,  yet,  considering 
the  length  of  time  that  the  mortgagor,  and  those  claiming  un- 
der him,  had  acquiesced,  without  demanding  such  redemp- 
tion, and  regard  being  had  to  die  other  circumstances  of  tlie 
case,  BD  redemption  ought  to  be  decreed. 

To  this  it  was  answered  by  the  respondents.  That  upon  tlie 
face  of  the  deeds  the  transaction  appeared  to  be  a  mortgage ; 
that  John  Tasburgh  understood  it  so  to  be,  or  he  would  not  have 
brought  his  bill  of  foreclosure.  That  such  clauses  to  restrain 
the  redemption  were  always  considered  in  equity  as  terms  ex- 
iQrted  from  the  necessities  of  the  borrower,  and  tending  to  usury 
and  oppression ;  that  the  decree  in  1688  was  not  binding  or 
coDclusive,  beiug  obtained  in  the  absence  of  Sur  John  Eustace, 
without  any  defence,  and  in  time  of  war  and  general  confusion ; 
it  was  never  completed,  or  the  account  directed  taken,  or  the 
order  for  foreclosure  made  absolute.  As  to  the  length  of  time, 
it  W9S  3aid,  that  the  first  lease  granted  did  not  expire  until  17^4, 
nbk^  was  qfter  the  first  bill  for  redemption  »wa8  brought ;  conr 
sequently  Tasburgh  could  not  be  considered  as  a  mortgagee  in 
possession,  till  after  the  expiration  of  that  term ;  for,  during; 
its  continuance,  he  was  in  possession  as  a  tenant,  and  not  as  a 
mortgagee.  Besides,  Sir  John  Eustace  being  in  England  from 
llie  time  of  making  the  mortgage  till  near  bis  d^atb,  and 
in  ejcir^me  poverty,  and  his  heirs  at  law  having  been  under  co- 
verture or  infancy  from  that  time  to  the  time  of  filing  their  bill 
in  1723,  which  was  before  the  reversionary  estate  came  intq 
possession,  no  laches  or  delay  could  reasonably  be  imputed  to 
them.  As  to  M'Namara,  it  was  said  to  be  proved  by  the 
respondents,  that  the  premises  were  of  the  yearly  value  of 
900/.  and  that  the  only  consideration  for  his  lease  was  a 
fine  of  300/.  and  an  annual  renf  of  250/.  and  that  it  ap- 
peared in  the  cause,  that  he  had  notice  of  the  respondents' 
title,  previous  to  his  taking  the  lease ;  and  that  covenants  were 
inserted  therein  for  bearing  die  loss,  in  case  of  an  eviction ; 
for  which  reasons  it  was  hoped  the  appeal  would  be  dismissed 
with  costs. 

But  it  was  ordered  and  adjudged,  that  the  proceedings,  or- 
ders, anil  decrees,  therein  complained  of,  should  be  reversed, 
sad  the  respondents'  bill  dismissed.  « 

I  thought  it  necessary  to  state  the  reasons  offered  by  the  par- 
ties to  this  appeal  rather  at  large,  because  a  satisfactory  answer 
being  given  \o  the  arguments  of  the  appellants^  founded  upon 
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ihe  length  of  time  that  had  elapsed  siiice  die  decree  for  fore* 
cloeure,  upon  the  decree  itself,  and  upon  the  purchase  of 
M'Namara,  the  case  appears  to  me  to  turn  abstractedly  upon 
the  question  of  the  Iqpdity  or  illegality  of  the  protiso  for  a  re« 
purchase.  And,  indeed,  if  the  order  for  foreclosure  had  even 
been  made  absolute,  I  apprehend  it  would  have  made  no  differ* 
ence  in  the  case,  had  the  transaction  been  adjudged  a  mort« 
gage,  and  the  proviso  been  considered  bj  the  Lords  ss  in- 
serted with  a  view  to  restrain  the  equity  of  redemption; 
because,  in  such  case,  the  ordinal  agreement  would  hsve 
been  considered  as  fraudulent,  and  the  artifice  of  adding  the 
sanction  of  the  court  to  the  transaction,  would  only  hare 
made  the  conduct  of  the  parties  appear  in  a  more  crinunal 
view. 

But  in  all  these  cases  where  the  equity  of  redemption  is  re- 
butted  by  agreements  of  this  kmd,  and  the  transaction  is  consi- 
deped  as  a  conditional  purchase,  the  intention  of  the  parties 
at  the  time  of  contracting  must,  I  apprehend,  be  clearly 
proved,  or  necessarily  implied,  from  the  circumstances  attend- 
ing it,  otherwise  the  general  rule  will  not  be  departed 
from  (t). 


Prmnto/orrif 


(T)  It  Bcems  clearly  dedoeible  from  the  obtervatioos  of  Lord  Redesdale, 
mVemar  v.  WindimUyf  t  Sch.  &  Lef.  S9S,  that  a  proviso  for  re-parchase 
wlU  noty  of  itadfy  be  aoffieient  to  turn  a  bamA  fidt  pnrdnuw  into  a  mortgag^t 
tboogfa  it  bo  Umited  to  be  exercised  within  a  certain  time,  and  at  an  ad* 
Vanced  price ;  and  audi  appears  to  be  the  present  received  opinion  of  the 
aroftaaion.  Bntl.  Co.  litt.  t05  a.  n.  1.  s.  t.  So|^  V,  &  P.  ti%  5th  ed.  If; 
however,  th^  parchaser,  instead  of  takina  the  risk  of  the  contract  pn  bun- 
self,  takes  a  security  for  Ae  repayment  of  the  principal  money,  or  if  troia 
a  view  of  the  whole  drcomstaaces,  the  transaction  in  the  first  insumce  sp- 
pears  to  have  been  intended  as  a  mortgap^e  with  a  proviso  for  a  recooTeyf 
ance  merely  within  a  certain  tfane,  snch  circnmstanees  wilt  vitiate  the  sswi 
an^  tnm  the  absolfite  o^nveyance  Into  a  mortgagCi  and  the  proviso  will  be 
rejected  as  repoEnant,  on  the  rule  of  eqnity.  that  the  right  of  redemption 
eanqot  be  fimitea  or  restraksed,  aniaa,  157,  in  aotiSi  et  vide  166.  In  Vf^^ 
and  B9ftm  ▼.  FpiNsfoNlfy.  obi  anpia,  the  pbuntiff  B.  havinc  become  embar- 
rassed, applied  to  the  defendant  to  lend  him  SOOl.,  and  to  take  an  asslgoment 
of  m  rent-chaige  of  50L  a  year,  of  which  B«  was  possessed,  for  the  ssme. 
The  defendant  consented  to  tlie  application,  and  the  assignment  ^^^^^ 
cnted  in  December,  1786,  with  a  covenant,  providfaig  that  B«  shonld  best 
liberty  at  any  time  to  re-pnrchaae  and  le^ssome  the  rent-charge,  on  giving 
three  months  notice  of  his  intention,  and  paying  the  snm  of  S50<.  and  alUr: 
reara.  The  plaintiilii  also  ezecoted  their  johit  and  several  bond  to  the  ii<: 
fendant,  in  the  sum  of  7001.  conditioned  for  the.  payment  of  the  said  snu  ot 
3501.  on  the  lOth  of  Angnst  then  next ;  and  conditioned  also  for  the  regular 
and  punctual  payment  of  the  rent-charge.  The  Lord  Chancellor  consider- 
ed the  deed  of  assignment  as  a  security  given  upon  a  loan.  He  did  not 
think  tiiat  the  chiui  qf  redemption  ^  Uu}f  wmUi  have  Imd  the  efeet^tvnmg 
the  traneaetum  iwto  a  loony  nor  did  he  lay  any  great  atresa  on  the  additiooai 
snm  of  501.  to  \}e  paid  on  a  re-purchase  (although  a  similar  circumstance,  nu 
IxMrdshfp  said,  appeared  from  the  printed  report  of  LewUw  s.neefn^ 
3  Atk.  a7g,  to  have  been  ono  of  the  grounds  of  Lord  Hardwicke;s  drcrcc^ 
What  vitiated  the  transaction  was,  the  defendant  not  taking  on  hmiKii  (m 
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It  was  keld,  ia  the  case  of.  The  Aitomejf-General  s*  M^      [  1B4  ] 

rick  (m),  that  a  devise  of  a  mortgage  was  espressly  within  the  P^^^  '•  **•" 

meaniog   and   provisioa  of  the  mortmain  act,  9Geo.  2«(u).  gageeinpa^ 


(m)  2  Ves.  44. 


MMMi  ^  aw« 


dbk  rkk  0/  the  mwKily,  bat  aecnring  himself  hf  the  bond  for  7002.— See, 
on  the  same  subject,  Gifford  v.  Hort^  l  Sch.  &  Lef.  407. 

Iq  the  case  of  Languet  v.  Scawen^  1  Yes.  sen.  406.  it  was  said  to  be  a  well    Cmrt  agmni$ 
knomi  rule  that  the  e^nrt  leant  extrenielv  against  contracts  with  liberty  to   pro9iioe§/or  r§T 
rc-pnrchasey  where  the  proviso  for  re-purchase  was  introduced  in  the  original   punhofg* 
Itmitupart  of  the  same  tnmsaetSon ;  the  court  going  very  nnwiUingly  into 
tint  distioction,  and  endeavoarhsg,  if  possible,  to  bring  them'  to  oe  cases 
of  redemption.    This  latter  part  of  the  rule  implies,  that  it  is  possible  to 
reicrfe  an  express  power  of  re-purchase,  if  it  be  not  vitiated  by  fraud,  nor 
cootamiDated  witli  circumstances  involving  the  conclusion,  that  the  grantor 
BoderstDod  he  was  entering  into  a  contract  not  for  an  absohite  sale,  bat  for 
a  ttle  retrievalile  on  payment  of  the  money  advanced  by  the  grantee.    The 
rnle  was  certainlv  attended  to  in  the  decision  of  the  earlier  cases,  but  at 
the  present  day  (it  is  presamed)  it  would  have  Uttlc  or  no  weight  with  the 
coart. 

Hie  covenant  for  payment  of  the  money  at  the  stipulated  time  has  been 
macfa  relied  on  as  evidence  of  a  loan,  which  therefore,  in  all  transactions  of 
dusnatare,  should  be  omitted.  The  words  *'  redemption"  and  *'  re-purchase," 
nay  be  used  promiscuously.  Lord  Hardwicke  said,  there  was  little  differ«> 
face  between  the  meaning  of  them.  3  Atk.  278.  But  for  the  sake  of  keep* 
iog  things  distinct  in  terms  which  are  distinct  in  substance,  they  may  be 
appropriately  used  to  distingnlsb  between  sales  which  are  pignorititioua 
aod  sales  which  are  conditional,  without  being  subject  to  an  equity  of  re- 
demption. And  see  l  Ves.  sen.  40^.  Forms  of  conveyances,  with  provisoes 
for  re-purchase,  will  be  fomid  ^n  the  Appendix,  No.  XIV. 

The  proviso  for  re-purchase  has  obtamed  more  in  annuity  deeds  than  in    Fowndftr  mosi 
any  other  species  of  assurance.    It  is  there  a  common  provision,  though  It  part  va  mumUp 
was  formerly  conceived  that  it  vitiated  the  annuity  by  converting  the  snm   deeds. 
adraoced  into  a  loan  at  usurious  interest.    See  Lawley  v.  Hooper ,  S  Atk. 
278.   Since,  however,  the  proviso  is  solely  for  the  advantage  of  the  grantor, 
by  allowing  him  to  extinguish  the  annuity  at  pleasure,  without  enabling  the 
{grantee  to  compel  the  redemption  of  it,  it  is  now  fully  established  that  such 
a  proviso  will  be  strictly  legal.     See  Mmrmf  v.  Hurdingf  S  BU  Rep.  859.     ( 
8.  C.  3  Wlb.  395.   rmAom  v.  ChUd,  %  Bro.  Ch.  Ca.  9^.    2  lb.  219.    Et  vide 
6Vc8.t74.    8  Ves.  137.    Amb.  f  43.    1  Ves.  sen.  t04.    The  distinction  be- 
tween a  loan  and  an  annuity  we  shall  have  oecasioa  to  consider  more  at 
large  in  a  subsequent  essay  on  the  latter  subject. 

Bat  although  any  fetters  laid  on  redeeming  a  mortgaged  estate  by  some  CondsHoael 
original  agreement  either  in  the  mortgage  ded,  or  in  a  separate  deed,  will  eale. 
not  avail  where  it  is  done  with  a  design  to  wrest  the  estate  fraudulently  out 
of  the  hands  of  the  mortgagor ;  yet  if  on  money  advanced  an  estate  be 
leased  for  five  hundred  years,  at  a  certain  rent  for  the  three  first  years  of 
the  term,  and  at  another  rent  for  the  remainder  of  the  term,  with  a  proviso, 
that  if  at  three  years  end  the  qioney  advanced  and  mterest  be  paid,  then 
the  premises  shall  here-conveyed;  this  will  be  a  good  conveyance;  and  if  ^ 
the  money  be  not  paid  according  to  the  proViso,  the  premises  granted  will, 
it  has  been  held,  be  irredeemablv  vested  in  the  party.  MeUor  v.  Lees,  2  Atk. 
494.  Etiam  antea,  169.  So  it  the  grantee  of  bmds,  subject  to  a  limited 
power  of  redemption,  have  not  all  the  remedies  of  a  mortgagee,  the  con- 
veyance will  not  be  considered  as  4  mortgage,  but  a*  a  conditional  sale,  as 
where  bmds  were  conveyed  in  lien  and  satisfaction  of  a  portion  charged  on 
(beai,  with  a  clause  of  redemption,  if  the  portion  were  paid  Ui  ten  years, 
there  bemg  no  covenant  for  pavmeDt  of  the  portion  nor  any  collateral  seen- 
nty,  a  redemption  was  refused  afiter  ten  years ;  for  if  the  produce  of  the 
laleof  the  lands  were  insufficient  to  discharge  the  portion,  the  grantee  could 
"ot  have  any  remedy  against  the  grantor  to  recover  the  deficiency*  Geod^ 
•m  V.  Grt€rs0M»  9  Bm  6c  Bea.  «74.  Sec  other  instances  of  conditional 
■»l«s,  C«r«  V.  Pni/brd,  Pr.  Ch.  95.    Howdl  v.  Prwe,  lb.  4J4.  .        .,         .       * 

(V)  By  the  third  section  of  thU  act  (9  Geo.  «.  c.  36.)  it  is  enacted,  tliat    MortmuM  9fiU 
^  |i^i  granU,  conveyances^  appointments,  assurances,  transfers,  and  aai* 
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miiidmi^nm-  That  was  an  information  to  have  a  charity  established,  and  car* 
ttatuie  tifrnmi'  ^^^  i^^o  execution.  The  facts  were,  that  one  being  in  po»' 
^S^p^IJ^"  session,  under  a  judgment  and  writ  of  habere  facias  possep" 
tar.  sionem,  of  lands  mortgagee)  to  him  in  fee,  made  his  will,  and 

reciting  therein  that  he  was  possessed  of  certain  sums  of  money 
due  by  mortgage  and  other  specialties,  gave  the  money  in  any 
M'ise  due  by  mortgage,  notes,  or  otherwise,  on  the  estate  of  the 
mortgagor,  whereof  he  was  possessed,  hy  \habere,  &c. }    and 
all  his  personal  estate,  in  trust  to  pay  his  debts,  legacies,  &c. ; 
and  aftervitirds,  that  the  trustees  should  settle  a  place  for  the 
schooling  and  teaching  so  many  poor  boys,  clothing  them,  &c« 
and  to  pay  the  master  for  such  teaching,  as  the  interest  of  the 
money  he  was  possessed  of,  by  securities  on  the  estate,  late  of 
the  mortgagor,  would  support  and  maintain ;  and  he  devised 
(hem  all  the  money  due  on  that  estate,  to  be  laid  out  at  inte- 
rest on   good  securities,  to  apply  the  interest  thereof  to  tlie 
^  maintenance  of  the  said  school  for  ever.     On  the  part  of  the 
[  185  ]      charity  it  was  urged,  that  the  mortgaged  premises  were  not  de- 
vised, but  only  the  money  due  by  mortgage,  and  that  the  heir 
at  law  of  the  testator  ought  to  be  a  trustee  for  the  charity :  that 
it  was  only  a  devise  of  the  beneficial,  not  of  the  legal  interest 
which  descended  to   the  heir :    that  the  lands  were  alienable, 
and  this  was  given  as  money,  not  as  land.     Sed  per  Master  of 
the  Rolls :  The  distinction  made  on  the  part  of  the  relator) 
between  a  devise  of  mortgaged  premises,  and  of  the  money  due 
on  mortgage,  did  not  seem  well  founded.     By  a  gift  of  all  one's 
mort^ges  to  A.  the  whole  beneficial  right  passed  to  him ;  and 
were  the  legal  interest  either  in  the  heir  or  executor,  as  it  was 
a  mortgage  in  fee  or  term  for  years,  each  would  be  considered 
as  trustee  for  A*  who  would  be  permitted  by  the  court  to  use 
their  names  to  get  the  money,  or  make  the  pledged  estate  his 
own  by  foreclosure.    If  it  would  be  so  in  that  case,  then  it 
would  be  equally  so,  though  the  phrase  used  was  money  due  on 
mortgage,;   in  which   case,  unless  the  court  construed  it  to 


tkments  whatsoever,  of  aoy  lands,  tenements,  or  other  hereditaments,  or 
of  any  estate  or  interest  therein,  or  of  any  charge  or  incnrabrance  affecting 
or  to  afiect  aoy  lands,  tenements,  or  hereditaments,  or  of  any  stocky  money, 
goods,  chattels,  or  other  personal  estate  or  securities  for  money  to  be  hiid 
ont  or  disposed  oC  in  the  purchase  of  any  lands,  tenements,  or  heredita- 
ments, or  of  any  estate  or  interest  therein,  or  of  any  tharge  vrmcumhnmte 
affecting,  or  to  affect  the  same,  to  or  in  trust  for  any  charitable  nses  what- 
soever, which  shall  at  any  time,  from  and  afler  the  S4th  day  of  Jnne,  1736, 
be  made  in  any  other  manner  of  form  than  by  this  art  is  directed  and  ap- 
pointed, shall  be  absolutely,  and  to  aU  intents  and  purposes,  null  and  void. 
Sec  next  note  for  the  expositioa  of  this  cUiusc  of  the  act,  as  it  relates  to 
mortgages. 
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pu$  the  whole  interest  of  the  mor^agee,  it  would  mak^  it  in  MorimaUmeiy 
effect  a  void  devise,  or,  at  least  put  it  in  the  power  of  a  third 
persoHi  whether  the  devisee  should  take  thereby,  or  not.  ,  The 
question  then  was,  Whether  this  was  within  the  mischief  in-  [  186  j 
tended  to  be  prevented  by  the  statute  P  He  was  of  opinioti 
that  this  devise  came  within  the  express  words  and  plain  intent 
thereof.  Tlie  design  of  the  act  was  to  lay  a  restraint  on  every 
method  whereby  land  might  possibly  come  into  such  hands,  un- 
less by  tlie  manner  tlierein  prescribed:  the  parliament  had 
therefore,  by  express  words,  taken  this  case  of  a  mortgage  In 
the  third  clause,  the  words  of  which^  if  they  did  not  extend  to 
mortgages,  he  was  at  a  loss  to  know  for  what  purpose  they  were 
pot  in:  the  meaning  was,  that  you  should  not  gi^e  to  a  cha-^ 
ritable  use,  that  which  was,  or  might  be,  charged  on  Iand| 
though  not  so  at  the  time  of  the  gift.  Though  by  tl^e  ^rst 
clause  securities  for  money  were  allowed  to  be  given  under  the 
reijtiisites  of  the  act,  yet  the  subsequent  words  of  that  clause 
afforded  an  argument,  that  mortgages  affecting  lands  actually 
at  the  time  of  the  gift,  would  not  come  within  the  meaning, 
fa  there  might  be  other  securities  for  money  not  immediate 
liens  on  lauds^  as  debts,  bonds,  &c.  He  should  think,  on 
the  first  clause,  mortgages  were  prohibited:  but  if  doubt- 
ful ou  the  first  clause,  the  words  of  the  third  clause  took 
them  in  expressly.  The  information,  therefore,  must  be  dis* 
niaBed(T). 


(V)  All  disposttions  (with  some  exeeptlonfl  mentioned  in  the  act)  of  real   Hlmt  ditpdri* 
estate  to  cfaarity,  and  or  personal  estate  connected  with  land,  as  leaseholds,  tiotu  wUkm 
mortgam,  andmoney  to  be  laid  ont  in  land,  are  rendered  void  by  the  sta-  mortmain  aet^ 
tste  of  MortBMitn,  whetlier  the  charity  be  in  En<j;land,  Scotland^  or  clse- 
wberc.    Per  Cur.  CuriU  y.  Hutton,  14  Ves.  537.     IVhite  v.  EvaM,  4  Vcs.  2K 
Bat  money  may  be  beqocfathed  to  be  laid  ont  in  land  abroad  for  the  niain- 
teoance  of  a  /•rttgn  eharity^  or  for  a  charity  in  Scotland.  14  Ves.  540.    Otf- 
ffMU  ▼.  Htwdrie^    1  Bro.  C.  C.  571.    Mackinioah  ▼.  Townsend^  16  Ves.  330. 
Attorneif  General  v.  Lepine^  19  Ves.  307.     Nor  does  the  act  extend  to  the 
C«i0iites,  it  bein^  held,  that  land  there  may  legally  be  devifted  to  a  charitable 
aw,  the  Mortmain  act  lieing  one  of  local  policy,  and  applicable  to  England 
«Bly.     AtUmeji  General  y,  Slfwart,  2  Meriy.  156 ;    et  vide  Amb.  20,   and 
iBrcCC.  f71. 

And  the  beoaeat  of  a  mortgage  or  of  mtfney  dne  on  mortgage  to  a  charity,  Bepuit  <^  rt* 
will  be  void,  altiioagh  the  mortgage  be  included  in  the  general  residnc.    In  jufue  (conjiif-     ^ 
a  case  in  1776,  {Attorney  General  v.  Afarhti,   cited  Duke's  Ch.  Uses,  424,)  tug  in  part  ef 
wkere  there  was  a  bequest  of  a  general  residue  of  personal  estate  to  a  chart*  ^Moty  on  HMrf« 
ty,  soeh  as  the  eiecntors  should  appoint,  and  a  great  part  of  the  personal  f^age)  bad^  and 
estate  coa^sted  of  mortgages.    Lord  Rathnrst  lield,  that  the  beqnest  was  ossfft  not  mar" 
void  as  to  those  mortgages,  and  that  the  next  of  kin  should  have  them  as  thaUed  to  m^ 
aadisposed  of;  but  that  the  debts,  6cc,  should  be  paid  thereout,  as  being  larger /uadfor 
audispoj^d  of;  which  last  part  was  agreeable  to  a  determination  of  Lord  ^fuKrity, 
Hardwieke  in  Attorney  General  v.  Tomkins^  Amb.  216.     So  in  the  case  of 
the  Attorney  General  y.  CoMiortt,  Amb.  635.— WiUiam  Moore,  by  his  wiU, 
bei|iieathed  the  residue  of  his  effects,  annuities,  mortgages.  Sec.  to  a  charity. 
I1ie  mortgages  were  for  years,  and  two  questions  were  made.    1st.  Whether 
tht  bcqacat,  so  far  as  related  to  the  mortgage,  wasyoidby  thejtatnteof 
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now    A    MORTGAGE   IS 
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But  Lord  Hardwicke  took  a  diilioctioo^   in  ffae  Cise  of 
fa^han  v.  Farrer  (n),  between  that  €a«e,  where  li  devise  waa 

(»)  2  Yes.  182. 


Mortnain.  And  fd.  Whether  the  court  weald  not  marshal  tlie  assets  and 
i^ply  the  mortgages  in  the  first  place  to  tlie  payment  of  debts,  in  order  to 
leave  the  larger  fund  for  the  charity.  The  Master  of  the  Rolls  was  clear, 
npon  the  first  question,  that  the  bequest,  as  to  tlie  mortgages,  was  void  by 
the  statute  of  Mortmain.  The  mortgages,  npon  which  the  court  had  given 
judgment,  were  mortgages  In  fee,  {Attomty  General  t.  Groref,  Anib.i58y)  and 
this  was  only  a  mortgage  for  years;  but  that  made  no  difference,  it  was  an  in- 
terest in  kind.  The  case  of  The  Altomey-Generaly.  Gratee  was  an  authority 
tint  a  term  in  gross  was  within  the  description  of  the  statute.  Upon  the  second 
qnestion  his  Honour  distinguished  between  the  case  where  a  mortgage  was 
given  as  a  specific  bequest,  and  where  it  passed  b^  the  residuary  bequest 
enmnerated  and  deicribed  amongst  the  different  species  of  estates  of  which 
the  residue  consisted.  In  the  former  case,  it  could  not  be  first  applied  to 
pay  debts,  but  in  the  latter  it  mi^ht;  and  his  Honour  gave  directions  ac- 
cordingly that  the  mortgages  should  be  first  applied.  The  reporter  adds  a 
note,  that  this  is  not  properly  marshalling  assets,  but  arranging  the  different 
species  of  personal  estate.  This  rale,  however,  as  to  marshalling  or  arrang- 
ing the  assets  does  not  now  prevail.  It  was  expressly  over-ruled  m  Attorney^ 
General  v.  IVinekelseaf  3  Bro.  C.  C.  375.  Belt* s  edit,  where  it  was  held,  that 
assets  should  not  be  marshalled  in  favour  of  a  charity,  so  as  to  throw  tlie 
burden  of  debts  from  personal  property  on  chattels  real.  In  another  case 
{Pickering  v.  Stamford,  2  Ves.  jun.  272.  S.  C,  4  Bro.  C.  C.  214.)  a  testator 
gavd  the  residve  of  bis  personal  estate  to  his  executors  fi[>r  their  own  use  and 
benefit,  and  afterwards,  by  a  codicil,  directed  them  to  dispose  of  it  in  cha- 
rities, and  part  was  accordingly  applied  in  founding  a  school.  Thirty-five 
years  after  the  testator's  death,  all  the  next  of  kin  and  the  acting  trustee 
beiog  dead,  a  bill  was  filed  by  the  representative  of  one  of  the  next  of  kin, 
on  the  ground,  timt  part  of  the  personal  estate  was  secared  by  mortgage^ 
(therefore  as  to  that  the  charitable  bequest  was  void,)  and  that  the  right  oC 
the  next  of  kin  was  but  lately  discovered ;  the  bill  therefore  prayed  an  ac- 
count of  the  personal  estate,  and  Ihat  the  charitable  bequest  of  what  was 
out  on  mortgage,  should  be  declared  void,  and  that  it  should  result  to  tlie 
next  of  kin.  The  Master  of  the  Rolls  held,  that  by  the  codicil  the  exe- 
cutors were  trustees  of  the  whole,  and  could  not  claim  for  themselves  ;  that 
at  all  events  the  next  of  kin  could  not  recall  what  had  been  laid  out ;  that 
the  length  of  time  alone  was  not  sufiicient  to  raise  a  presumption  that  they 
knew  their  right  and  released  it  or.  acquiesced  in  it ;  therefore  an  account 
was  decreed,  but  with  special  inqnirv  into  all  the  circumstances,  and  whe- 
ther the  next  of  kin  released,  assigned ,  or  in  any  manner  gave  np  their  right 
The  canse  afterwards  came  on  npon  the  Master's  report,  under  the  inquiry 
tliat  was  directed.  2  Ves.  582.  The  report  stated  that  there  were  not  any 
special  circumstances  affording  a  presumption  tliat  the  next  of  kin  had  re- 
leased their  right,  whereupon  his  Honour  decreed  in  fiivour  of  the  next  of 
kin,  bnt  in  exclusion  of  the  widow.  The  canse  was  again  brought  before 
the  court,  on  a  petition  of  re-hearing,  S  Yes.  332,  when  bis  Honour  reversed 
so  much  of  his  last  decree  as  excluded  the  widow,  and  decreed  that  socb 
parts  of  the  residue  devised  to  the  chariW  as  were  invested  on  real  secu- 
rities, should  go  according  to  the  Statute  of  Distributions  as  undisposed  of, 
viz.  one  half  to  the  widow,  and  the  other  to  the  next  of  kin.  See  a  similar 
point  and  decision  in  Uowet  v.  ChapmaUf  4  Ves.  548. 

The  statute  does  not  contain  any  express  words  prohibiting  a  beqnest  of 
money  to  be  produced  by  a  mortgage  or  sale  of  land  for  charitable  purposes, 
but  it  is  settled  by  construction  that  such  a  bequest  wonld  come  within  the 
spirit  and  meaning  of  the  act.  See  Attoruey-Genend  v.  Lord  Weymoaih, 
Amb.  20.  and  Curtis  v.  Hutton,  14  Ves.  557. 541.  So  the  beqnest  of  a  lega^ 
to  the  trustees  of  a  chapel  to  be  applied  by  them  towards  the  discharge  of 
a  mortgage  on  the  chapel,  will  be  void  under  the  statute.  Cortyn  v.  French^ 
4  Ves.  418.  In  that  case  the  mortgage  had  been  paid  off  by  other  fttnds  in  the 
testator's  life- time ;  bnt  the  court  would  not  say  the  legacy  might  not  have 
been  applied  in  sustaining  and  repairing  the  chapel,  bnt  was  of  opinion  it 
could  not  be  applied  to  any  other  charitable  parpoie.    On  the  sane  pria* 
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of  tbe  rendue  of  a  real  and  penonal  estate  to  a  'cbarityy  and  [  i87  ] 
the  preceding  case,  in  which  there  was  a  tpedjic  legacy  of  the 
whole  personal  estate,  and  of  the  mortage  particular^  by 
mme,  which  the  trustees  partkularfy  cUiMO^;  and  was  of 
opinioD,  that  such  a  devise  of  the  residue  to  a  charity  would 
be  good,  although  the  devisor  was  possessed  of  mortgages ; 
but  it  did  not  then  appear  to  the  court,  that  there  were  mort^ 
gages  (w). 

In  the  case  of  Jason  V.  j^r€s  (nil),  it  is  said,  divers  proofs  Mortgage  wi 

tottchiog  parol  declarations  were  offered  and  read  on  both  sides,  ^^^ttf 

which  tbe  court  would  take  no  notice  of;  but  this  point  is  now  ^^^^^  9^, 

settled  otherwise  (o),  mortgages  not  being  considered  as  con-  «i62eio  prove  tf, 

vejaoces  of  land  widiin  the  Statute  of  Frauds.     Thus,  in  the  ^^^^^ 


I 


|»)  [Antetty  p.  148.— £d.]  p.  31. 16t.  et  vide  S  Bor.  978.  [And 

,f)  Btmham   v.  Newcomh^  supim,     pottea,  455. 458.— £<2.] 


dple  the  bequest  of  money  secured  on  mortgage  of  poor  rates  and  county 
ntes  to  a  charity^  wiU  faU  within  the  purview  of  the  statute,  and  be  Toicl. 
Fmk  T.  Sifuirs,  10  Ves.  41.  So  also  of  tbe  bequest  of  money  secured  on 
nafigation  shares,  Howes  v.  Chofman^  4  Ves.  542,  or  tompike  tolls,  Knapp 
V.  ITiUians,  4  Ves.  480,  n.  (a) ;  for  rates,  canal  shares,  and  tcAls,  are  con- 
ndered  as  equivalent  to  real  estate.  Where  a  devise  or  bequest  to  a  ctaB-< 
rity  is  made  void  by  the  statute,  the  property,  according  to  its  nature,  will 
go  to  tlie  heir  at  law,  or  faU  into  the  general  residue  for  tbe  benefit  m  the 
sext  of  kin.  De  Costa  v.  De  Pas,  Amb.  S28.  and  see  Corbfn  v*  Frenekf  nbi 
npra,  and  P^e  v.  l^eapingweU,  18  Ves.  463. 

T^  Mortmain  act  has  been  termed  ''  a  barbarous  act;"  but  it  is  quite  AfsrlsMM  oH 
odiennse.  It  does  not  prohibit  charitable  foundations,  it  only  restrains  the  vMUaied, 
CRttJon  of  them  by ''  languisbiuff  and  dying  persons  to  the  disinherison  of 
kdn."  AUonu^General  v.  LordWwmovihy  Amb.  SS.  Aitsmey-General  y. 
Dqr,  1  Ves.  St3.  and  see  Attorney'Generai  v.  Bowles^  S  Atk.  806.  It  does 
sot  prevent  charity,  but  the  abuse  of  St.  Smart  v.  Pniean,  €  Ves.  567. 
If  a  man  is  cfaaritame,  and  by  deed  conveys  to  a  charity,  he  may^(Bkm4ford 
▼.  TkakerOLy  3  Ves.  jim.  241.)  provided  the  deed  be  executed  a  year  before 
Sie  death  of  the  grantor,  ana  inroUed  wiCbin  six  months  after  its  execution. 
Afflb.  $3.  Personal  property  may  be  disposed  of  as  before  the  statute. 
See  1  Ves.  223.  The  pamcular  views  of  tne  legislature  were  two— 1st  to 
prevent  the  locking  up  of  land  and  real  property  from  beinf  alienated, 
vliich  is  made  the  title  of  the  act ;  and,  2d.  to  prevent  persons  ^n  their  last 
Moments  from  being  Imposed  on  to  give  away  uieir  real  estates  from  their 
^milies ;  for,  in  times  of  popery,  the  clergy  acquired  by  death-bed  dispo. 
ittioBs  nearly  half  the  real  property  of  the  kingdom ;  and,  indeed,  says 
Lord  Hardwieke,  ^  I  wonder  they  did  not  get  the  rest,  as  people  thought 
th^^  thereby  purchased  heaven."    l  Ves.  223. 

The  subject  of  charitable  uses  and  bequests  is  fully  and  lucidly  comroent- 
«^  eo  by  Mr.  Uighmore,  in  his  succinct  view  of  the  History  of  Mortmatu, 
^  edit.  p.  91  to  97 ;  and  the  general  result  of  that  comment  is  collected  by 
Mr.  Potfblan4nie,  in  his  Treatise  on  Equity,  2d  vol.  214. 5th  edition. 

(W)  His  dtf tinction  does  not  aceord  wim  the  cases  in  the  preceding  note,  f^  ^mtw 
Tbe  authorities  there  cited  sufficiently  established,  that  a  bequest  of  a  general  ruled. 
'vndue  to  a  chvity  will  be  void  as  to  such  part  or  the  residue  as  consists  of 
"lortgaces  or  money  secured  on  mortgage ;  and  see  Duke's  Ch.  Uses,  424. 
TItt  prmcinal  point  in  the  case  of  Vaiighan  v.  Farrerj  namely,  that  the  word 
"erect"  did  not  of  necessity  imply  '*  to  buUd,"  but  only  imported  the 
tbondaiion  e€  a  charitable  insutution  raetaphoriodly,  appears  also  to  have 
keen  over-mled.  Amb.  61S.  751.  1  Bro.  C.  C.  444.  6  Ves.  404.  8  Ves. 
186.191.    9Ve8.535. 
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ease  of  BichatJk  y.  Sims(p\  where  the  quesUon  waSi  wheth^ 
pa#ol  evidence  could  be  given  of  the  mortgagee's  having  dis^ 
charged  the  mortgagor  from  the  debt;  the.fact,  aa  awom,  wa?, 
that  when  tlie  mortgagor  vrent  to  the  house  of  the  mortgagee 

[  188  ]  with  the  box  of  writings,  wherein  the  mortgage  and  the  bond 
were,  and  ofiiered  them  to  the  mortgagee,  the  mortgagee  put 
the  deeds  back,  and  said,  take  back  your  writings,  I  freely  for- 
give  you  the  debt ;  and  then,  speaking  to  the  mortgagor's  nio-< 
ther,  who  was  present,  said,  I  always  told  you  I  would  be 
kind  to  your  son ;  now  you  see  I  afn  as  good  as  my  wdrd. 
The  Lord  Chancellor  as  to  this  evidence,  observed,  the  mid 
upon  this  head  was  the  *  same  in  law  and  in  equity ;  and  bii 
opinion  was,  that  it  might  be  admitted.  The  statute  indeed 
laid  down  a  very  striet  but  proper  rule,  relating  to  real  estates, 
viz.  that ''  no  interest,  any  longer  than  for  three  years,  should 
pas^  in  them  without  writing,  nor  any  tnial  in  them  for  a  longer 
time,  unless  the  trust  arose  by  operation  of  law."  The  same 
rule  by  that  statute  related  to  the  devismg  of  real  estates;  but, 
in  all  these  cases,  tliere  ^ua  a  difference  both  in  law  and  equity, 
between  absohite  estates  in  fee  and  for  a  term  of  years,  and 
conditiondi  estates  for  securing  the  payment  of  a  sum  or  suois 
of  money.  In  the  case  of  absolute  estates,  it  could*  not  be 
admitted,  that  parol  evidence  of  the  gift  of  deeds  should  convey 
the  lands  themselves ;  but,  where  a  mortgage  was  made  of  an 

r  igg  t  estate,  that  was  only  considered  as  a  security  for  money  due, 
the  land  there  was  the  accident  attending  upon  the  money,  and 
when  the  debt  was  discharged,  the  interest  in  the  land  followed 
of  course.  In  law^  the  interest  in  the  land  was  thereby  de-< 
feated ;  in  equity,  a  trust  arose  for  the  benefit  of  the  mort- 
gagor (x).  In  an  ejectment  where  a  title  was  made  under  af 
mortgage,  if  evidence  was  given  that  the  debt  was  satisfied,  this 
was  considered  as,  defeating  the  estate  whith  the  mortgagee  had 
in  the  land;^  and  in  such  cases,  especially  where  the  mortgage 
was  ancient,  the  court  would  presume  that  the  money  was  paid 

(p)  Barnard,  90» 


Dehi  mof  he  (^)  I»  confirmation  of  this  doctrinei  Lord  Mansfield,  ia  delmfui||  the 

/•rgivemhf         jadgment  of  the  court  in  the  case  of  Murtin  v.  MowUn,  t  Bnrr.  969,  said,  a 
panL  mortgage  is  a  charge  upon  the  land ;  and  whatever  will  give  the  moneyt  wil^ 

carry  the  estate  in  the  land  along  with  it  to  every  porposa.  The  estate  ia  the 
land  is  the  same  thing  as  the  money  due  upon  it.  It  will  be  liable  to  debt^« 
It  will  go  to  executors, '  It  will  pass  by  a  will  not  made  and  cxecnted  with 
the  solemnities  required  by  the  statute  of  Frauds.  The  assignment  of  the 
debt  or  forgiving  it,  will  draw  the  land  after  it  as  a  conseonence :  Nay,  it 
would  dp  it  though  the  dtbta  were  forgiven  otdy  by  parol,  for  m  right  to  t^ 
land  would  follow  notwithstanding  the  statute  ijf  frauds. 
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at  ik6  dnj,  and  would  direct  the  jury  to  give  their  verdict  ac- 
coidingljy  unless  it  clearly  appeared  that  the  money  could  not 
be  paid  at  the  day ;   no  writing  was  in  these  cases  necessary, 
which  shewed,  that,  even  at  law.  the  debt  was  considered  as  Debt  the  pnn* 
the  principal,  and  the   land  only  the^ncident.     Equity  went  ^nddent  mtea 
farther,  and  in  all  cases  said  that,  when  the  debt  appeared  to  i^^* 
be  satisfied,  there  arose  a  trust  by  operation  of  law  for  the  be- 
nefit of  the  mortgagor.    This  case  was  within  the  exception  in 
the  Statute  of  Frauds,  which  had  been  mentioned,  as  to  trusts 
arising  by  operation  of  law ;    and   in  these  sort   of   cases  the 
court  leceived  any  kind  of  evidence  of  payment :   therefore,  if 
a  mortgage  wsa  made  by  one  partner  to  another,  and  thfe  mort- 
gsgor  agreed  with  the  mortgagee,  that  be  should  take  a  certain       [  190  ] 
part  of  the  profits  of  the  partnership  in  discharge  of  the  mort- 
g>ge,  that  of  itself  would  discharge  it.     Here  was  a  mortgage 
made,  and  a  bond  at   the  same  time  entered  into  for  per- 
fomiance  of  covenants.     Suppose  an  obligee  delivered  up  a 
bond  with  intent  to  discharge  a  debt,  the  debt  would  certainly 
be  thereby  discharged  ;    and  if  the  bond  was  discharged  in 
the  present  case,  the  mortgage  would  be  discharged  with  it ; 
his  Lordship  directed   an   issue   to  try  whether  these  expres- 
sions were  used  or  not,   the  evidence  as  to  this  point  being 
doubtful. 

So  where  H.  (q),  in  consideration  6f  80/.  paid  by  the  de-  Ahtolute  eon" 
feodaot  S.  conveyed  a  house,  and  surrendered  a  copyhold  estate  !^^^  J)^^ 
to  him  and  his  heirs ;  the  bill  was  for  a  reconveyance  on  pay-  <i/V*  '^^^y 
OKntof  the  remainder  due  of  the  80/.  and  interest.     The  de-  uidintruHfor 
feodaot,  by  answer,  insisted,  that  the  conveyance  was  absolute  ^^^^^1^ 
to  him  and  his  heirs,  without  any  proviso,  clause,  or  agree-  dren ;  thU 
inent  that  the  plaintiff  might  redeem ;    but  confessed  it  was  in  Yh^^h'^t  {^ ' 
trust  that,  after  the  80/.  with  interest  M'as  paid,  the  defendant  yfriting. 
Aould  ttand  ieisedfor  the  benefit  of  the  plaintiff's  wife  and      L    ^    J 
chUdreny  although  no  such  trust  was  declared  in  writing.    For 
the  plaintiff  it  was  insisted,  that  he,  .havir)g  replied  to  the  de- 
ieodant's  answer,  who  had  not  made  any  proof  of  such  pre- 
tended  trust,  was  bound  by  his  confession,  that  he  was  not  to  ^ 

kave  the  estate  absolutely  to  himself,  and  that  no  regard  ought  * 

to  he  had  to  the  matter  set  forth  in  avoidance  of  the  plaintiff's 
demand,  because  the  defendant  had  not  proved  it.  But  the 
court  decreed  the  trust  for  the  benefit  of  the  wife  and  chit* 
dren  (y), 

{q)  Hamptcm  ▼.  Spencer,  et  e  cont.  3  Vern.  288. 

(Y>  The  antliority  of  tliis  case  has  been  questioned,  bnt  perhaps  without   ^rusl  cmtfcssed 
fonndation.    The  same  point  wa9  so  decided  by  Liord  Hardwicke  in  the  case   ^V  ojMwer, 
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Parol  evidenee  But  10  the  cftse  of  Robinson  V.  Gee  (r),  Lord  Hardwicke  was 
between  co-  of  opinion,  parol  evidence  could  not  be  admitted  as  to  an 
mortgagors  to  jcrreement  between  co-mortgagors,  to  charge  the  lands  otherwise 
^f  one  deceased  I  than  they  would  have   been  affected  by  the  operation  of  law 

upon  the  contract.  Tliat  case,  as  to  the  point  in  question,  was 
thus :  J.f  tenant  in  tail^  remainder  to  his  brother  in  tail  with 
other  remainders,  wanting  to  raise  money  to  discharge  debts  on 
the  estate,  proposed  to  B.  to  join  in  a  mortgage,  which  was 
[  192  ]  agreed  to  and  done ;  both  jomed  in  the  bond,  but  A.  being  firat 
named,  received  the  money.  The  remainder  being  vested  in 
possession  in  B.,  on  the  death  of  A.,  the  creditors  of  A.  brought 
a  bill  to  turn  the  mortgage  and  interest  on  the  estate  of  B.,  and 
to  exonerate  the  personal  estate  of  A.  Parol  evidence  was 
offered  of  a  particular  agreement  between  the  brothers  that  this 
debt  should  rest  entirely  upon  the  estate  of  B. :  this  was  objected 
to,  as  not  being  proper  evidence  within  the  Statute  of  Frauds, 
because  on  parol ;  whereas,  this  being  a  real  right  annesed  to  a 
real  estate,  such  an  agreement  could  not  be  proved  without 
writing.  Lord  Hardwicke  observed,  as  to  this  part  of  the 
case,  that  (s),  as  to  the  parol  evidence,  it  was  not  necessary  to 
give  an  absolute  opinion,  but  he  doubted  whether  it  would  be 
good.  This  was  certainly  a  kind  of  real  right,  being  to  affect 
a  real  estate  in  all  events  contrary  to  the  writing,  and  to  rebat 
the  equity.  Before  the  case  of  Brown  v.  Selmn{(%  it  was  held 
in  several  cases,  that  parol  evidence  might  be  given  to  rebut  an 
equity,  although  relaUng  to  a  real  right ;  but,  in  that  which  was 
[  igs  ]  the  case  of  a  will,  the  Lords  held  otherwise:  from  which  de- 
termination, going  farther  than  any  had  ever  gone  before,  his 
nor  to  shew  that  Lordship  did  indeed  differ  in  opinion:  his  Lordship  said  the 
cMior,  testator  equity  tkere  was  (u),  that  two  persons  being  made  executors  and 
^k^ht  ""*"'    residuary  legatees,  and  one  of  them  being  indebted  to  the  tes- 


(r)  iVes.  251.    [Et  vide  postea,  4Bro.  Par.  Ca.l79.  SEq.Ga.Abr. 

196.— Ed.]  464. 

(«)  1  Ves.  f53.  <k)  Vide  T«y2or  v.  Taylor,  1  Atk. 

(()  Ca.  temp,  Talb.  240.     S,  C.  386. 


of  Cottingham  v.  Fletcher,  2  Atk.  155.  There  the  plaintiff,  whilst  a  papist, 
aftsisrncd  an  advowson  to  the  defendant  for  ninety-nine  yean,  and  having 
roiiformed  to  the  protcstant  religion,  brought  bis  bill  for  a  re-assignmeot 
of  the  tenn,  snggesting:  he  had  only  assigned  it  in  trust  for  himself,  and 
to  avoid  the  pcraltics  of  the  stat'ite  of  5  Jac  1,  and  1  W.  6c  M.,  bnt  not 
any  trust  appeared  in  writing.  The  defendant  pleaded  the  Statute  of  Fraods 
and  Perjuries  in  bar  to  the  discovery  j  bnt  by  his  answer  admitted,  tbattiifc 
ad\oAyi»on  WHS  assigned  to  him  for  the  purposes  charged  by  the  biU.  Upon 
fhi*(  his  LordNhip  was  of  opinion  that  the  plea  ought  to  lie  over-mled  ;  the 
defendant  having  by  bis  answer  admitted  and  confessed  the  tmst,  and  tbe 
plea  was  uver-niled  accordingly;  ct  vide  S.  P.  SOi,  postea. 
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&tor  to  the  amount  of  3000/.,  the  latter  insisted  bis  debt  was 
thereby  eitinguished ;  the  former  affirmed  the  contiary,  and 
chimed  a  moiety  of  the  3000/.  as  one  of  the  residuary  legatees 
Hie  former  offered  parol  proof  of  his  i  being  made  an  executor 
bjthe  testator,  with  intent  to  extinguish  that  debt,  but  the 
Ijords  would  not  suffer  it  to  be  read(utf);  and  his  Lordship 
said  this  was  a  stronger  case  than  that  then  under  consideration ; 
bttt,  even  supposkig  this  evidence  might  be  read,  his  Lordship 
thought  it  was  not  sufficient  to  prpve  that  for  which  it  was 
brought  (z).  .     r 

We  mast  here  observe  the  evident,  distinction  between  the  F&kt  preeMig 
case  of  Robiiison  v.  Gee,  and  those  of  BicharEh  v.  iSfins,  and  ^ISa^^ 

(tfv)  [4  Bro.  Par.  Ca.  l80.-^£d.] 


(Z)  Lord  Hardwicke,  in  f  Atk.  374,  expressed  himself  to  be  of  opinion,   Rules  in  equUp 
tict  in  ^  caie  of  Bnwn,  w.  Selwyn^  the  parol  evidence  ooght  to  have  been   oi  to  parol  evi* 
received ;  and  that  Lord  Talbot  rejected  it  yfith  no  small  degree  of  re«   deact. 
hdince,    though   thte  Hoose  of  Lords  affirmed  his  decree,  deeming  the 
adaisuon  of  the  evidence  to  be  of  the  most  miichievoo^  consecpMoce.    But 
Ills  Lordship  afterwards  (in  Ulrich  v,Utchfie!df  2  Atk.  573,)  laid  down  the 
nie  of  coorts  both  of  law  and  equity,  in  the  admission  of  parol  erldHice  ill 
t)K  caie  of  wills  to  be  only,  first,  to  ascertain  the  person,  whete  there  are 
tvo  of  (he  same  naine,  or  where  there  has  been  a  mistake  ill  the  christian  or 
wBtme,  and  thiiv  npon  absolute  necessity,  to  prevent  the  vrill  ftom  being 
rndered  void,  as  in  Chetfney*s  ease,  5  Co.  68.    And  second,  to  rebut  a  pre« 
msption  raisM  in  favour  of  the  next  of  kin,  against  the  legal  title  of  the  exe- 
citQr,ta  the  reaidue  of  hif  testator's  effects;  though  for  this  latter  purpose,  his 
Lordship  afterwards,  in  BlinJcmore  v.  Feast,  2  Vcs.  28,  expressed  some  doubt 
of  tlw  propriety  of  admitting  such  evidence;    However,  the  above  case  of 
Bmen  v.  Sdwyn  seems  to  have  established  the  rule,  that  parol  Evidence  w.ill 
sot  be  admitted  to  supply  or  contradict  the  words  of  a  will,  or  to  explain  the 
■tcatisa  of  the  testator  where  the  words  used  are  unambiguous  and  intelli- 
gible.    So  in  Stratton  v.  Pyne,  3  Bro.  P.  C.  $57.     Erringiom  v.  Braughion^ 
7  Bro.  P.  C  IS.    Ckamherlayne  v.  Chambirlayne,  2  Fr^em.  52.    Cole  v.  Aatr- 
<Mn,  1  Salk.  «34.    MoyAoa/p  v.  Brooks,  1  Bro.  Ch.  Rep.  84.     £Uio(  v.  i>i|. 
ta^t  1  P.  Wms.  83.    But  if  it  be  doubtful  out  of  what  fund  a  legacy 
irives  hf  a  testator  is  to^  arise,  or  if  there  be  an  ambiguity  with  respect  to 
tbf  f object  to  which  the  words  of  the  will  (though  dear  in  themselves)  are 
to  be  applied,  it  should  seem  parol  evidence  will  be  allowed,  to  explain  and 
Knx>fe  the  doubt.    Jeacock  v.  Falkener,  1  Bro.  G.  C.  296.       Fonnereau  v. 
^•Sidz,  lb.  474«  as  commented  on  in  6  Ves.  401.    Selwood  v.  MUdmay,  3  Ves. 
^,  citing  Dobtsfn  V.  Waterman,  308.  n.  (a).     So  if  the  intention  of  the 
^Mator  may  be  inferred  and  presmned  from  expressions  used  in  the  will, 
pvol  evidence  may  be  adduced  to  prove  or  explain  that  intention.    Petit  v. 
SmUk,  1  P.  Wins.  9.    lb.  116.     fVingfield  v.  Atkinson,  2  Vetn.  673.    lb.  252. 
Itstksd  V.  Rutland,  2  P.  Wuis.  212.    IValton  v.  Walton^  14  Ves.  329;  et  vide 
tVes.  JQB.  649. 471.    Langham  v.Sanford,  2  Meriv.  17.    But  if  no  expres- 
aott  appears  on  the  face  of  the  will,  indicative  of  an  intention  in  the  testator 
to  do  a  certain  act,  or  forgive  a  certain  debt,  parol  evidence  will  not  be 
aOowed  to  prove  it.    Osbcm  v.  ViUiers,  2  Bac.  Abr.  426.    3  Wood,  Lect  495. 
Where  parol  evidence  is  let  in  to  explain  a  will,  the  first  evidence  to  be 
received,  is  that  of  declarations  made  at  the  time  of  executing  it.    The 
e^cBce  of  declarations,  made  either  before  Or  after,  are  entitled  to  little 
sttention  in  comparison  with  this.    2  Meriv.  23.      See  further  on  parol 
«Ti4coce  the  next  note,  and  postea,  425.  759.    1  Jno.  Wils.  24.    4  Maole  Sc 
Selw.  550.    ^eriv.  343.  2  Ball  8c  Bea.  35.    Burglary  v.  ElUngton,  Brownl. 
1^.   2Tho.Co.Litt.9.(E).   Roper  on  Leg.  4^.   2  Madd.  Ch.  105.  2d  edit. 
Sag.  Ven.  Sc  Porch.  115. 5th  edit.  Roberts  on  Fraudolent  Devises^  and  ai 
Uw.  1  Phillips  oo  Evid.  566. 
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HamfUn  v,  Spencer ;  and  alaa  between  tbese  cases  and  that  of 
Br^wm  V.  Sdwin,  referied  to  by  Lord  Hardwicke ;  whkh  last, 
lapprehendy  timied  upon  a  dtfierent  point,  and  was  not  go- 
[  ^9^  ]•  ^perned  by  the  Statute  of  Frauds ;  for,  in  the  cases  of  Bichardi 
T.  iStntf,  and  Hampton  v.  Spencer,  the  question,  as  to  admission 
of  parol  evidence,  arose  between  the  mortgagors  and  mortgSF 
gees,  or  their  representatives;  but,  in  the  case  of  Robinton  v. 
Gee,  the  question  was  between  the  creditors  of  a  jobt-mortgi- 
gor  and  his  co*aior^;Bgor,  the  latter  of  whom,  in  kw,  iode- 
pendant  of  any  parol  agreement,  was  considered  only  as  a 
cdbteral  security ;  but,  if  the  parol  agreement  had  been  ad- 
mitted in  evidence,  it  would  have  charged  the  estate  of  the 
latter,  which  would  not  otherwise  have  been  affected,  if  the 
deceased  mortgagor  bad  left  assets.  Consequently,  the  ground 
of  admitting  parol  evidence  in  the  former  cases  does  not  eiist 
in  the  latter ;  for  the  court,  in  the  former  case,  considered  tbe 
essence  of  the  contract  as  a  negociation  for  a  loan,  the  land  as 
pledged  collaterally  to  secure  the^payment  of  it;  that,  therefore, 
any  evidence  which  explained,  impeached,  or  discharged  tbe 
personal  contract  for  a  loan,  affected  the  land^  not  directly,  but 
consequentially  only;  ex.  gra,  if  the  money  borrowed  was  paid. 
Off  thiie  debt  discharged,  the  lien  upon  the  land,  which  was  onlf 
to  secure  thait,  determined ;  in  equity,  tlierefore,  it  was  from 
[  195  ]  thenceforth  held  in  trust  for  the  mortgagor.  But  in  the  case  of 
Robinson  v.  Gee,  tbe  evidence  offiftred  went  directly  to  affect  the 
lands  in  the  hands  of  the  surviving  mortgagor  with  a  parol 
agreement,  contrary  to  the  Statute  of  Frauds,  made  in  con- 
templation of  the  mortgage  it  is  true,  but  totally  irrelative  to 
the  contract  for  the  loan  between  the  mortgagor  and  mortgagee, 
to  which,  in  the  former  case,  the  evidence  offered  was  considered 
to  apply  directly,  and  by  affecting  that,  to  affect  tbe  land  in- 
directly and  consequentially:  and,  in  the  case  of  Brown  v.  &/- 
win,  tlie  object  was  to  procure  the  admission  of  parol  evidence 
to  shew  that  the  testator  intended  words  in  bis  will  to  operate 
otherwise  than  they  would  do,  if  taken  according  to  their  or- 
No parol  evi-  dinary  import  (x),  contrary  to  a  setded  rule  of  law;  that  where 
wrUten^Sun!^^  a  will  or  instrument  explains  itself,  no  evidence  out  of  it  shall 
"*^^'  be  admitted;  but  the  intention  shall  be  collected  from  tbe 

written  words ;  for,  even  in  the  case  of  an  ambiguity  on  die 
face  of  a  deed  or  will,  it  is  clear  law,  that  it  can  never  be 
helped  by  avermeni;  because  the  law  will  not  couple  and  mingle 

(x)  2  Mod.  11.    lb.  159.  Cheyney*i  eau^  5  Co.  67.   fVern.SS7.  Ib.fitS* 
[Et  fid?  postea,  199.  7^.— if</,J 
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Dialler  of  speciahy,  which  is  of  higher  nature,  with  matter  of 

avermeoty  which  is  of  inferior  account;  for  that  would  be  to       [196] 

make  all  deeds  doubtful  and  subject  to  aTerments,  and  so,  in 

effect,  things  to  pass  without  de«i,.  which  the  law  appoints  shall 

not  pass  but  by  deed.    And,  therefore,  if  a  man  give  land  in 

tail  (though  it  be  by  will)  the  remainder  in  tail,  and  add  n 

proviso  to  restrain  alienation  and  create  a  perpetuity ;  it  cannot 

be  averred  ,and  proved,  upon  the  ambiguity  of  the  reference  in 

this  clause,  that  the  intent  of  the  devisor  was,  that  the  restraint 

shottU  go  only  to  him  in  remainder  and  the  hdrs  of  his  body, 

and  that  the  tenant  in  taU  in  possession  was  meant  to  be  at 

lafge;  it  being  a  fixed  maxim,  that  all  ambiguity  of  words  aria* 

tag  from  matter  within  a  deed  or  instrument,  may  be  holpen  by 

amstruction,  or  in  some  cases  by  ekction,  but  never  by  aver* 

•4 

Indeed,  there  are  cases  in  which  parol  evidence  is  admitted  i^aroi  cvMnrce 
to  shew  the  intention  of  a  testator  or  devisor ;  but  those  cases  piojn  am^vti^ 
nenof  where  the  ambiguity  appears  upon  the  deed  or  instru-  dehorsiriUCA). 
meot,  but  where  there  is  some  collateral  matter  out  of  the  deed 
which  gives  rise  to  it.    As,  where  a  anan  bequeaths  a  legacy,  or 
devises  an  estate  to  J.  S.,  the  son  of  N. ;  and  N.  has  two  sons 
of  that  name;  it  is  clear,  upon  the  face  of  the  will,  that  the       [  197  ] 
dooor  meant  a  benefit  to  J.  S.,  the  son  of  N.;  yet  an  ambi- 
guity arises  out  of  the  deed,  from  N.'s  having  two  sons  of  that 
name,  that  renders  it  doubtful  which  of  them  was  intended  to 
be  benefited ;  to  remove  which  doubt,  parol  evidence  may  be 


(A)  Parol  evidence  is  admissible  upon  a  latent  bnt  not  apon  a  patent  am*   Latent  and  fc- 
bijoitf ,  to  rebut  an  eqnity  grounded  on  presninption  (and  perhaps  to  sup-   f^i   atnbigw* 
port  ikt  presunption),  to  oust  an  impUcation,  and  to  explain  what  is  parcel    tiesdUtingtuik- 
of  the  premises  granted  or  conveyed.    Per  Lord  Eldon,  C.  in  Druce  v.  De-   td  a»  f o  parol 
«wi«  6  Vcs.  397.    A  latent  ambigoity  arises  where  the  deed  or  instrmnent   evidence, 
utufficiently  certaiii,  and  free  from  ambiguity ;  but  the  ambiguity  is  pro> 
daced  by  evidence  of 'sometliing  extrin^c,  or  some  collateral  matter  out  of 
tiie  instrameat.    A  Jmtent  ambiguity  is  such  as  appears  on  the  f^ce  of  the 
instnmient  itself,    u  a  person  grants  his  manor  or  S.  to  one  and  his  heirs, 
M  ftr  there  appears  to  be  np  ambiguity  ;  but  if  it  should  be  proved  that  the 
ftiDtor  has  the  manors  both  of  South  S.  and  North  S.,  this  is  a  latent  am- 
u^tty,  and  parol  evidence  may  be  admitted  to  shew  which  of  the  two  ma- 
Bors  the  ptrty  intended  to  convey.    On  the  other  hand,  if  a  clause  in  a  deed 
or  will,  or  any  other  instrument,  is  so  ambiguously  or  defectively  expressed 
that  a  court  of  law,  which  has  to  put  a  constntctiou  on  the  instrument,  is 
Dnabk  to  collect  the  intention  of  the  party,  evidence  of  the  declaration  of 
tbe  party  cannot  be  admitted  to  explain  his  intention,  bnt  the  clause  will 
be  void  on  acconnt  of  its  uncertainty.    In  many  cases  an  apparent  uncer« 
tatnty  may  be  removed  by  collecting  the  general  intention  from  other  paa- 
u%ts  in  the  writing,  so  as  to  make  the  whole  consistent,  or  by  a  reference 
to  tone  event  or  some  other  writing,  or  some  medium  of  explanation  ad- 
verted to  in  the  instrument.    But  when  after  comparing  the  several  parts 
of  a  written  instrument,  and  collecting  all  the  lights  which  the  writing  itsvlf 
BSRiUcs,  the  intention  of  the  parties  still  appears  to  be  nncertain,  parol 
evidence  of  their  intention  is  not  admissible.    See  Bac.  Elem.  {tnle  S5.  and 
books  referred  lo  in  last  note* 
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admitted.  So,  where  a  man  gave  bis  wife  iy)  a  lepcy  of  lOOOf., 
and,  as  to  the  residue  of  his  real  estate,  (except  one  close,  in 
bb  will  bequeathed  to  a  charity)  devised  it  to  her  and  her  heirs, 
in  trust  to  sell  the  same,  or  so  much  thereof  as  should  be  need- 
ful for  payment  of  his  debts  and  legacies ;  and  also  gave  all  hia 
personal  estate  to  her  towards  payment  of  his  debts  and  legt- 
cies,  and  made  ber  executrix ;  the  question  was,  whether  here 
was  an  implied  or  retulting  trust  in  the  executrix,  as  to  the 
residue  after  his  debts  and  legacies  paid,  for  the  benefit  of  the 
beir;  and  parol  evidence  was  admitted  to  shew  that  it  was  tlie 
testator's  intention,  that  this  should  be  a  beneficial  devise  to  the 
wife  and  executrix. 
Ambigi^gmut  I|  is  obseirable  in  this,  as  in  the  preceding  case,  that  (he 
tmMtmea,a»d  ambiguity  arises  from  a  circumstance  out  of  the  will,  and  not 
H*  "■  ■'"•  ^  upon  the  face  of  it,  viz.  the  wife's  being  capable  of  taking  the 
f  108 1  bequest  given  by  the  testator  in  two  capacities,  as  legatee  to  her 
own  use,  and  as  executrix  in  trust  for  the  next  of  kin;  and  it 
being  doubtful  which  way  she  was  intended  to  take  by  the  tes- 
tator, because  it  was,  primA  facie,  reasonable  to  [wesume  he 
would  not  have  given  her  part  as  a  legatee,  if  he  bad  meant  to 
give  her  the  whole  residue  beneficially  as  executrix,  for  ihe 
latter  bequest  vrould  have  involved  in  it  the  former ;  therefore,  si 
there  was  no  doubt  but  that  she  took  the  whole  by  the  will,  the 
only  question  was,  in  what  capacity  she  took  it  i  And  it  is  like  i 
bequest  of  50^  to  J.S.,  and  100/.  to  J.S.,  sons  of  A.  B.;  in 
which  case,  there  can  be  no  doubt  but  parol  evidence  woijd  be 
admitted  to  prove  which  son  was  meant  to  have  the  greater  and 
which  the  lesser  legacy ;  the  only  difference  being,  that,  in  the 
latter  esse,  the  bequest  would  be  to  two  persons  in  their  nBtunl 
capacities ;  whereas,  in  the  former,  it  is  to  one  peraon  capable 
of  taking  in  two  distinct  capacities,  the  oue  natural,  the  other 
artificial. 
Bnir|  v.  Set  But  m  the  case  of  Brown  v.  Selwin,  there  was  ■  plain  and 
g,a£d^ivm  F^I"***  devise  of  a  moiety  of  every  part  of  the  tesUtor's  per- 
frieiding  eiut:  sonal  estate,  not  before  disposed  of,  to  the  co-executor,  of 
L  '»  J  is)hich  the  debt  to  the  testator  was  indisputably  part.  Therefore 
no  doubt  arose,  as  to  the  bequest,  by  matter  out  of  the  will; 
but  the  intent  was  to  destroy  (he  foree  of  the  written  will,  and 
overturn  the  plain  words  of  it  by  parol  evidence  only ;  and  not 
to  obviate  or  lake  off  an  implication,  which  might  or  might  uut 
take  place,  aud  yet  the  words  of  the  will  have  their  force  aad 

(y)  Dielatf  v.  Dxksej,  Wid.  and  Lady  GranrHU.et  ■!.'    1  Bro.  Pit- 

Executrix,    i   Bro.   Par.    Ca.  314.  CR.3a5.  £.  C.  P.Wmi.  lit.     S.C. 

SEq.  Oi.Abr.4l5.    C«,4.*S0.c.a.  SVem.fiiB. 
Mt.  c.  1.     Dticheu  rf  Bmifert  v. 
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operation ;  nor  was  it  to  answer  any  rule  or  construction  of 
equity  arising  upon,  or  consistent  with  the  words  of  the  will, 
but  to  control  and  take  away  a  plain  devise  and  express  gift  to 
the  co-executor. 

Nor  do  I  apprehend  that  either  of  these  cases  (z)  clashes  with  Proviso  for  rc-^ 
the  resolutions  that  have  been  made,  as   to  admitting  parol  tludbypmL 
evidence  on  agreements  respecting  lands ;  those  cases  depending 
open  another  principle,  viz.  that  of  the  jurisdiction  of  equity 
wbere  there  is  fraud.     As  where  an  agreement  for  a  mortgage 
WIS  drawn  by  the  mortgagee,  the  mortgagor  being  able  to  write 
his  mark  only,  and  the  mortgagee  omitted  to  insert  a  covenant 
for  redemption ;  in  which  case  (a),  on  a  bill  of  foreclosure,  the       [  200  ] 
court  permitted  the  mortgagor  to  read  evidence  to  shew  the 
omission. 

So  (&),  where  a  mortgage  was  drawn  in  two  deeds,  one  an  Inteniitm  u 
absolute  conveyance,  the  other  a  defeasance,  and  the  mortgagee  ^^^l^l^. 
omitted  to  execute  the  defeasance,  the  mortgagor  was  permitted  hy  parol 
to  shew  the  mistake  (b). 

Again  (c),  where  an  absolute  conveyance  was  made  for  a  sum   Demand  of  in- 
of  money,   and  the  person  to  whom  it  was  made,  instead  of  '^,'^Z,f 
entering  and  receiving  the  pro6t8,  demanded  interest  for  his  once  makes  it  a 
money  and  had  it  paid  him ;  this  was  admitted  as  evidence  to 
explain  the  nature  of  the  conveyance.     For,  in  such  cases,  the 
proof  offered  is.  not  considered  as  a  variation  of  the  agreement, 
but  explanatory  only  of  what  it  was  meant  to  have  been ;  and 
the  allowing  any  other  construction  upon  the  Statute  of  Frauds 
and  Perjuries,  would  be  to  make  it  a  guard  and  protection  to 
fraud,  instead  of  a  security  against  it,  as  was  the  intention  of  it* 

Another  exception  (</)   likewise    deserves  our  attention  in       [  201  ] 
speakine  of  this  statute,  and  that  is,  in  cases  of  secret  trusts  "^f '*'  i"^'!. 

■  o  '  '  fiot  on  face  ttf 

of  estates  that  do  not  appear  upon  the  face  of  the  deeds  where-*  deed^  hut  ad- 
kjtbey  are  conveyed,   but  are  admitted  by  the  trustee;    for  ues^may^he'' 

proved  by  paroL 

(z)  t  Vern.  506.    f  Freem.  284.  tague^  Pre.  Cha.  5i6.    [Antea,  152» 

SWil.  6S0.      2  Eq.  Ca.  Abr.  48«.  note  (M).    And   see  1  Vern.  lOd. 

1  Yes.  f 51 .  e  Freem.  1 80.—  Ed."] 
(«)  Joynes  ▼.  Siathamy  S  Atk.  S89.         (c)  lb.    [Et  vide  antea,  157,  note 

Pre.  Cta.  104.    [Et  vide  Biitl.  Co.  (P).-r£d.] 

Litt.  ttt  b.  n.  9. — EdJ]  (d)  ilionpion  v.  Spencer ^  supra  [190 

{h)  S  Atk.  589.    AiaxweU  ▼.  Man.  and  191,  note  ^Y).— £d.] 


(B)  So  parol  eTidence  will  be  admitted  to  explain  that  a  deposit  of  deeds  EquiiabU  marU 
ivii  by  way  of  mortgage ;  but  it  will  be  always  prtferable  to  have  a  me-  gage, 
monodiun  in  writing,  shewing  the  contract  between  tlie  parties,  rather  than 
Mfferiag  tlie  transaction  to  depend  on  loose  averments.  The  subject  of 
eqiit&ble  mortgages  will  be  more  fully  treated  of  in  a  subsequent  note ;  for 
>hich  see  the  Index,  toe.  Equitable  Mortgage.  Parol  evidence  will  also  be 
*<imittfd  to  shew  that  a  morts^ige  is  subsisting  although  the  mortgagee  may 
^ve  been  io  possession  upwaudc  of  twenty  years.    See  postca,  4tt5* 
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such  cases,  being  out  of  the  mischief,  are  considered,  in  equity, 
as  not  having  been  in  contemplation  of  the  legislature  on  pass^ 
ing  that  statute. 

Thus,  where  one  had  made  a  mortgage  in  fee  to  A.  (e),  and 

It  was  expressed  to  be  in  consideration  of  700/.   paid  by  A. 

and  C.  pretended  the  money  was  advanced  by  D.  his  wife's  first 

husband,  and  belonged  to  her  as  his  executrix.     On  a  bill  of 

interpleader,  filed  to  determine  to  whom  the  money  should  be 

paid,  tlie  question  was,  whether  C.  should  be  admitted  to  read 

the  examination  of  his  witnesses,  to  prove  his  wife's  interest  in 

th^  mortgage-money,  upon  the  ground  that  this  was  a  trust 

which  arose  by  implication  of  law,  and  was  excepted  out  of 

the  statute  ?.  But  it  was  contended,  on  the  other  side,  that  this 

imported  to  be  a  mortgage  for  money  paid  by  A.    and  that 

[  202  ]      though  a  trust,  which  resulted  by  implication  of  law,  was  out 

of  the  statute,  yet  that  trust  must  arise  upon   the  face  of  the 

deed  itself,  and  that  if  inquiry  .was  made,  upon  parol  proof, 

whdse  money  it  was,  this  was  in  the  teeth  of  the  statute ;  and 

the  case  of  Kirk  v,  fVebb  was  cited,  wherein  it  was  decreed, 

that  an  estate  cannot  be  made  a  trust,  by  proving  the  money 

laid  out  upon  it,  to  be  such  an  one's  or  such  an  one's.     Sedper 

Justice  Powell,  I  will  not  hinder  you  from  reading,  for  thougb, 

at  law,  it  is  not  to  be  allowed,  where  a  jury  may  be  inveigled 

by  that  which  is  not  proper  evidence,  yet  here  is  no  such  dan- 

'   ger.    And  the  proofs  were  read,  but  the  Justice  would  not 

decree  the  trust. 

There  is  no  necessity  for  the  mortgagor,  or  his  representa- 
tives, to  concur  with  the  mortgagee  in  the  assignment  of  bis 
security  to  a  new  mortgagee.    An  equally  valid  transfer  of  the 

(e)  Newton  v.  Pretion,  Pre.  Cha.  IDS. 


Mortgagor  need 
not  join  in 
tranter  of 
niortgage{C)i 


Desirable  thai 
mortgagor 
ehotddjoin  in 
irantfer. 


(C)  In  the  transfer  of  a  mortgage  the  debt  is  the  principal  object ;  for, 
per  Lord  Longhborongh,  in  the  case  of  Matthews'  v.  Walwyn,  4  Ves.  ISQ* 
*'  The  real  transajction  is  an  assignment  of  a  debt  from  A.  to  B. ;  but  that 
debt  is  collaterally  secured  npon  a  real  estate.  The  debt  therefore  is  the 
principal  thing."  It  is  not  in  any  case  absolutely  necessary  in  the  simple 
transfer  of  a  mortgage  that  the  mortgagor  should  be  made  a  party  (9  Ves. 
S69.),  it  will,  however,  be  always  desirable  to  obtain  his  concurrence  when 
it  can  be  done,  as  furnishing  an  admission  on  his  part  that  the  um  still  re* 
mains  unpaid ;  for,  as  an  assignee  is  entitled  only  to  the  sum  actually  re- 
maining due  npon  the  mortgage,  and  not  to  what  may  appear  to  be  due  opou 
tlie  face  of  the  deed,  he  will  otherwise  be  liable  to  be  defhiuded  by  the  mort- 
gagee by  paying  a  greater  sum  than  remains  due.  To  nse  the  words  of 
Lord  Loughborough  in  the  above  cited  case,  ^*  It  was  supposed  that  in  prac- 
tice there  is  no  occasion  to  make  the  mortgagor  a  party,  and  in  some  cases 
it  may  not  be  possible  to  make  him  a  party  to  the  assignment,  and  to  hold 
that  the  assignee  of  a  mortgage  is  bound  to  settle  the  accounts  of  the  person, 
from  whom  he  takes  Clie  assignment,  would  tend  to  embarrass  transfers  of 
mortgages.    I  have  got  all  the  information  I  could,  and  I  think  I  have  got 
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debt  and  security,  may  be  made  by  the  mortgagee  alone,  by  bis 
assigning  in  the  same  deed  the  mortgage  debt,  and  the  bene- 
fit of  all  covenants  and   remedies  for  securing  and  recover- 
ing the  same,    and  then  assigning  or  transferring  the  mort* 
gaged  lands  to  the  new  mor^agee,   subject  to  such  equity 
of  redemption,  upon  non-payment  of  the    mortgage  money 
and  interest  by  the  mortgagor,   his  heirs,  executors,  admini-       [  203  ] 
strators,  or  assigns,  as  the   estate  was  liable  to,  under  and  by 
virtue  of   the    proviso  for  redemption   in   the  original  mort- 
gage; and   this  is  the  usual  practice  where  the  mortgagor  or, 
his  representabves  are  out  of  the  way,  or  incapable  of  con- 
curriog. 

But  if  the  mortgagee  be  in  possession,  the  consent  of  the  unU»8  marh 
mortgagor  is  requisite  to  secure  the  mortgagee  against  account-  ^Siou^mS^ 
iDg  for  the  rents,  subsequent  to  the  assignment;   but  if  the  thentoexime' 
mortgagee  b  not  in  possession,   the  only  difference  to  him,  accmauingfor 
between  an  assignment,  with  the  concurrence  of  the  mortgagor  *"*J**"^ 
or  his  representative,  and  one  without,  will  be  his  being  a  party 
to  any  future  bill  for  redemption  in  the  latter,  and  not  in  the 
former,  case,  which  seems  of  little  moment,  where  he  has  no 
rents  or  profits  to  account  for ;  and  the  assignment  is  for  the 
Kbole  principal  money  then  remaining  due ;  and  the  difference 


the  best.  The  rcsnlt  is,  that  persons  most  conversant  in  conTeyandng;  hold 
it  extremely  nnfit  and  very  rash,  and  a  very  indifferent  security  to  take  an 
a^stgnnrnt  of  a  mortgage  without  the  privity  of  the  mortgagor  as  to  the 
nnn  really  due.'*  And  again,  in  the  same  page,  "  No  conveyancer  of  esta- 
bKsbed  practice  would  recommend  it  as  a  good  tiUe  to  take  an  assignment 
of  a  mortgage  without  making  the  mortgagor  a  party,  and  being  satisfied 
that  the  money  was  really  doe.** — A  variety  of  forms  of  transfers  or  assign- 
nents  of  mortgage  will  be  added  in  the  Appendix,  No.  XV.  ct  vide  note 
there,  and  next  note. 

Where  the  morU^gor  is  a  party,  he  is  sometimes  required  to  enteV  into    When  new  eo* 
afresh  covenant  i^r  payment  of  the  money  to  the  assignee;  but  as  he  has   tenant  for  pag' 
ahcady  covenanted  in  the  mortgage  deed  to  pay  the  money  to  the  mortga-    fnent  rf  mtmef 
$(e,  his  executors,  administrators,  and  assigns,  and  as  by  his  being  a  party  necestary* 
to  the  deed  he  expressly  acknowledges  the  assignee  to  be  the  assignee  of  the 
>B<"tgagee,  this  covenant  may  be  dispensed  with.    Where,  however,  the 
mortgagor  is  dead,  and  his  heir  consents  to  join  in  the  transfer,  such  a  cove- 
nant would  be  an  additional  security  to  the  assignee,  and  may  therefore, 
vrith  great  propriety,  be  inserted.    But,  it  is  to  be  observed,  that  this  cove- 
vant  by  the  heir  wUl  not  make  his  personal  estate  fir^t  liable,  it  being  con- 
sidered only  as  an  additional  and  collateral  security.    See  Bagot  v.  OugMont 
1  P.  Wms.  347.    Evelyn  V.  Eveltfn,  2  lb.  659.    Antea,  p.  92,  of  this  edit. 
n.(L).    Sh^io  V.  ShafU,  cited  i  P.  Wms.  664. 

If  neither  the  mortgagor  nor  his  heir  join  in  the  transfer,  notice  of  the   Notice  ^  irwuM* 
iBortgagc  shonld  be  given  to  them  by  the  assignee,  as  otherwise  payment  by  fer  to  mort* 
the  mortgagor  or  his  heir  to  the  mortgagee,  whether  of  principal  or  interest,  gagor* 
win  be  good,  notwithstanding  the  assignment.    Matthews  y,  fValwtjnf  4Ves. 
118.    And  although  the  premises  be  situated  in  a  register  county,  and  the 
assignment  be  duly  registered,  yet  actnal  notice  of  the  transfer  slioold  be 
fiven  to  the  mor^gor;  for  registration  will  not  be  a  snfficlent  notice, 
fiilittms  V.  Sorrellf  4  Vcs.  3fi9.    Such  notice,  however,  will  not  be  neces- 
^  to  the  validity  of  the  assignment.    Jones  v.  Gibtfons^  9  Ves.  411. 
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Mtrlgagor  noi 
Jomuigf  arrears 
ctmnot  be  prtn- 


[  204  ] 

Mor^cgmrnot 
cemdvded  by  ae- 
anuU  between 
mmigugee  and 


to  the  assignee  seems  to  be,  that  any  arrear  of  interest  paid  by 
him,  on  the  transfer  of  the  security,  without  the  concurrence 
of  the  mortgagor,  will  not  be  considered  as  principal  mooej, 
carrying  interest  (d);  but  he  will  only  be  entitled  to  it  as  mere 
interest,  not  carrying  any  interest  at  all,  and  will,  therefore,  lose 
interest  upon  so  much  as  he  shall  so  advance  in  discharge  of 
any  arrear  of  interest  at  the  time  of  the  transfer,  and  that  the 
account,  as  taken  between  him  and  the  old  mortgagee,  as  to  Ihe 
money  remaining  due  on  the  mortgage,  at  the  time  of  the  as- 
signment, will  not  be  conclusive  on  the  mortgagor  or  hb  repre- 
sentatives, but  it  will  be  a  matter  to  be  proved  in  a  bill  for 
redemption  (/). 


2 


(/)  Vide  Eq.  Ca.  Abr.  Sf  8.  c.  S.     et  Midlkewe  ▼.  ITa^v^,  infn.  [966. 
£q.  Ca.  Abr.  594.  c.  3.  3  Atk.  VTi.      1034.— £d.] 


Of  tmtUng  or- 
reare  of  inte* 
rest  into  prin* 


Second  Morl- 
ftigee  Amdd 
join  in  tranter 
^/retmort* 
gage,  wktn, 

jn^pteenunx  tn 
mortgage  deed 
tomakenrreare 
prineipal  at  end 
rf  year^  bad. 

Mortgagorfkom 
^ected  bff  ac- 
€onni  beitoeen 
mortgagee  and 
CMsjignu* 


(D)  Althoogh  it  be  a  rule  with  respect  to  mortgages  that  irrears  of  inte- 
rest shall  not  be  considered  as  principal  at  the  pleasure  of  the  mortgagee, 
yet  if  the  mortgagor  be  a  party  to  the  transfer,  svch  arrears  will  become 
principal,  as  being  in  the  nature  of  a  farther  snm  advanced  by  the  assignee 
on  behalf  of  the  mortgagor,  and  the  same  was  formerly  considered  to  have 
been  the  case,  altfaough  he  were  not  a  party,  if  the  arrears  due  were  actn- 
ally  and  bontfide  paid  by  the  assignee.  See  Smith  v.  Pemberton,  1  Ch.  Cs. 
67.  Anon,  2  lb.  258.  Macclesfield  ▼.  Fitttm,  1  Vem.  168.  (contra  semb. 
Aekenhurtt  v.  Jamee,  3  Atk.  271.)  Gladman  v.  Henehwtan^  2  lb.  135^  But 
by  Lord  Loughborough  in  Mattkewe  y.  Walwyn,  4  Ves.  118.  128.  it  is  now 
perfectly  setded,  that  as  between  the  mortgagee  and  persons 'claiming  under 
nim,  without  the  privity  of  the  mortgagor,  troy  cannot  add  to  what  is  due, 
•ettle  the  account,  or  turn  interest  into  principaL 

And  it  seems  necessary  in  a  case  of  this  kind,  when  there  b  a  second 
mortgage,  and  the  first  mortgagee  is  about  to  transfer  his  security  to  a  third 
person,  tliat  the  second  mortgaj^ee  should  join  in  the  transfer  of  the  first 
mortgaae ;  for  if  there  be  any  luterest  in  arrear  on  tha  first  charge,  that 
cannot  be  converted  into  principal  as  against  the  second  mortgagee  withont 
his  concurrence.    Digby  v.  Cragge,  2  Eden  Hep.  200. 

It  Is  further  observable,  that  although  there  may  not  be  any  thing  oofiiir, 
nor  perhaps  illegal,  in  taking  a  covenant  originally,  that  if  luterest  be  not 
paid  at  the  end  of  the  year,  it  shall  be  converted  into  principal,  yet  courts 
of  Equity  wiU  not  permit  it,  IsL  because  a  mortgagee  cannot  originally  sti- 
pulate for  a  collateral  advantage;  and,  2d.  because  It  lias  a  tendency  to 
usury,  althoogh  it  be  not  nSury  in  itself.    Chamben  v.  Go(dinn,  9  Ves.  271. 

(£)  Confirmed  bv  the  present  Chancellor  in  the  case  of  Ckambere  v.  Gold* 
icM,  9  Ves.  264.  it  being  there  held,  that  an  assignment  of  a  mortgage,  witli- 
eut  the  intervention  of  the  mortgagor,  will  be  subject  to  ttie  account  be- 
tween  the  mortgagor  and  mortgagee.  So  in  Core^  v.  JoknUone^  2  Sch.  & 
Lef.  296.  it  was  held,  that  a  statement  in  an  assignment  of  a  mortgage  that 
to  much  is  doe  for  principal  and  so  much  for  interest,  will  concluiK  a  roort- 

Kgee,  though  not  the  mortgagor,  unless  he  be  a  party  to  the  assignment, 
another  report  of  the  case  of  Goldwin  v.  C^m^ers,  l  Smith,  252.  it  was 
stated  that  in  general  the  assignee  must  take  upon  his  own  risk  the  correct- 
ness of  the  sum  computed  to  be  due  from  the  mortgagor  to  the  mortgagee ;  b'nt 
that  if  the  mortgagor  make  no  ol^ection  to  tlie  demand  for  a  length  of  tinoe, 
and  deals  with  the  assignee  of  the  mortgagee  without  objecting  to  the  ac- 
count of  the  original  mortgagee,  he  cannot  have  a  decree  to  surcharge  and 
fabify  against  the  assignee,  but  must  resort  for  redress  to  the  original  mort- 
gagee. And  it  was  there  alio  stated  that  accounts  settled  and  signed  cannot 
be  fiUsified  except  for  error ;  but  if  error  be  manifest  the  court  will  cor- 
rect it,  notwithstanding  any  stipulation  between  the  parties.  The  error, 
however,  must  be  bendicially  charged  in  the  bill,  and  proved,  othernis^ 
the  cotut  wi.U  not  open  the  accouut. 
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CAP.  VII.  [  805  ] 

OF  THE  INTEREST  OF  A  MORTGAGOR  IN  TUB 
PREMISES  MORTGAGED  BY  HIM. 

As  soon  as  the  estate  of  the  mortgagee  is  created,  which  is   0/  mortgtigm'g 
Qov  done  either  by  lease  and  release,  bargain  and  sale,  or  fre-  ^J^  ^^ 
fueotly  hy  creation  of  a  term  for  years  in  the  premises,  he  may 
immediately  enter  upon  the  lands,  but  subject  to  be  dispossessed 
upon  performance  of  the  condition,  by  payment  of  the  roort- 
gage  money,  at  the  day  limited  (a).    The  usual  way,  therefore, 
•s  hath  been  said,  is  to  agree  that  the  mortgagor  shall  hold  the 
laad  till  the  day  assigned  for  payment,  and  that  the  mortgagee 
rfiall  not  intermeddle  with  the  possession  until  default  therein. 
And,  in  case  of  failure,  whereby  the  estate  becomes  absolute,       r  £og  i 
the  mortgagee  may  enter  upon  it,  and  take  possession  without 
aoy  possibility^  at  law,  of  being  afterwards  evicted  by  the  mort- 
gagor. 

Some  doubts  have  arisen,  what  estate  the  mortgagor  has  ii^  same* 
ibe  land  from  the  time  of  making  the  mortgage,  under  such  an 
agreement  that  the  mortgagee  shall  not  intermeddle  with  the 
possession  until  default  of  payment ;  whether  he  be  lessee  for 
so  many  years,  or  only  in  as  tenant  at  will,  or  by  sufferance* 
And,  in  the  case  of  Powseley  v.  Blackman  (6),  where  a  mort- 
gage was  made  by  bargain  and  sale,  with  a  proviso  and  agree- 
ment between  the  parties  that  the  mortgagee,  hu  heirs  or  as- 
signs, should  not  intermeddle  with  the  actual  possession  of  the 
premises,  or  perception  of  the  rents  thereof,  until  default  of 
pajment,  which  was  to  be  made  at  the  distance  of  some  years. 
It  W9S  ^eld  by  the  court,  that  he  was  tenant  at  will ;  a  distinction 
being  taken  between  this  agreement  and  an  agreement  with 
tbe  mortgagee,  that  he  should  enjoy  it  during  those  years  (c);  for  [  207  ] 
the  latter  would  have  amounted  to  a  lease  for  years. 

But  although,  primA  Jade,  there  is  a  resemblance  between   Mortgogmr  m4 
the  estate  of  a  mortgagor  left  in  possession  of  the  premises  JjJSciTww^ 
tinder  such  an  agreement,  or  otherwise,  and  a  tenancy  at  will ; 
yet,  upon  a  minute  and  accurate  inspection,  a  clear  distinction 
will  be  found  between  these  interests;  $ind  also  between  the 
case  of  a  mortgagor  in  actual  possession,  and  one  who  under- 

(«)  f  Bla. Com.  158.  Rep.  if— Ed] 

(^)  S  Cro.  669.     {S,  C.  Biidga.         (c)  5  Hen.  7. 1.    21  Hea.  7.  56. 
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lets  to  tenants ;  for^  by  the  agreement  understood  between  the 
mortgagors  and  mortgagees,  the  latter  stipulate  to  receive  in- 
terest, the  former  to  keep  possession ;  but  no  rent  is  resenred 
Strmit  not  in-  from  the  mor^;agor,  nor  is  he  entitled  to  notice  to  quit;  he  hath 
menii.  Et  vide    "^'  ^^®°  ^  >'%b^  ^o  ^^^  emblements,  each  of  which  are  proper- 
D^.^tss '       ^'^'  appertaining  to  a  tenancy  at  will  in  the  strict  sense  of  the 

word ;  and  the  reason  is,  because,  in  this  case,  the  crop,  as  well 
as  the  land,  is  a  security  for  the  debt  But,  in  both  cases,  even 
the  similitude  ceases,  if  there  be  an  under-tenant ;  for  there  can 
be  no  such  thing  as  an  under-tenant  to  a  tenant  at  will ;  such 
demise  being,  in  itself,  a  desertion,  which,  in  law,  amounts  to 
a  determination  of  the  will  (a). 


nor  eon  he 
imder4et. 


[  208  ] 


:;x 


If  tenancy   at 
witt  now  exute. 


Mortgagor  is 
quasi  tenant  at 
will. 


Mortgagor  is 
neither  tenant 
at  wiU  nor  by 
m^fferanee,  ilbr 
receiver,  nor 
agent,  but 
mortgagor,  a 
character  ta- 
tinctjrom  all, 
having  a  unity 
ttf  possession 
and  titU  wUh 
mortgagee. 


(A)  Many  respectable  opimoDs  affirm,  that  at  this  day  there  cannot  be 
such  an  ^tate^  a  tenaocy  at  will.  It  seems  certain  that  such  an  estate 
cannot  arise  without  an  express  grant  or  contract  Bnt  aQ  that  the  decided 
cases  have  determined  is,  that  what  was  formerly  considered  to  be  a  tenancy 
"  T  \^  °**^  *  tenancy  from  year  to  year.  Vide  Watk.  Elm.  of  Conr. 
p,  6.    Clayton  v.  Blakey,  8  T.  R.  3. 

A  mortgagor,  thongh  accounted  for  many  purposes  a  tenant  at  will,  is  so 
ny  implication  only,  and  In  a  secondary  sense,  for  the  mortgacor  may  assign 
or  convey  his  estate  subject  to  the  «iortgage ;  but  an  actwd  tenant  at  vnU 
has  not  any  assignable  interest.  It  has  been  said,  that  there  is  an  implied 
!lS!fiT?5^  between  the  mortgagor  and  the  mortgagee,  that  tlie  mortgagor 
8M1  hold  as  tenant  at  wiU  to  the  mortgagee,  paying  the  interest  from  toe 
to  time,  and  principal  when  called  for.    If  the  mortgagor  be  tenant  at  wUl,  Ue 

1^.^  ^^u^  VH  '^'^.^n^  P'«fite  «i»  that  will  be  determined ;  and  when- 
ever  the  will  may  be  determined,  it  cannot  have  rehition  back  to  a  former  time, 
«.?2!fK!5!i  ^?J^  J^®  ^l  *  subsequent  act  to  make  an  estate  tortious,  which 
was  nghtfnl  at  the  time  it  existed.  That  a  mortgagor  has  freqnentiv  been 
calleda  tenant  at  will  to  the  mortgagee  both  in  conrte  of  Uw,  ^d  in  courts 
of  equity,  is  undoubtedly  true ;  bnt  it  is  an  inaccurate  expression,  and  it 
was  used  when  it  was  not  material  to  settle  what  hU  powers  or  interests 
were,  nor  to  ascertain  with  any  great  precision  in  what  respects  he  did,  and 
in  What  respects  he  did  not,  resemble  a  tenant  at  will.    In  the  old  cases  lie 

I«T/.w^w  I  ^"U*  *^"1°'  ^*  ''^^'  *°?  J"^  ^^^^"  *  ^«o»nt  by  sufferance. 
In  Keeeh  y.  HaU,  Dong.  n.  the  counsel  for  the  defendant  called  him  the 
agent  of  the  mortgagee ;  and  Lord  Mans6eld  stated,  him  to  be  tenant  at 

««ffil«"?.!!"l??o!f'  ^«  **''*  ^"^  °*\®" ;  and  in  a  subsequent  case  (Mess  v. 
Galhmore,pong.  «8«.    Postea,  230.)  his  Lordship  sairf,  a  mortsaeor  was 

?^V"h?^'^^**^i*"'  *3  ^"'  ^  the  mortgagee;  for  he  did  nofwJSJ 
I^«i^  '"wi*^  ^il'y  '''^*^  •'•^-  ^'^^''^"S  ^»»  "»o~  apt  to  confound  than 
1?  u  ,  "^°  ^^  ^^^  ®'  counsel  caUed  a  mortgagor  a  tenant  at  wUL  it 
JSI^vYA*  """f  !5'^""-  .^^^*»  ^  *  temmt  atwiU.  Tte  morT^agor 
rrij«i  ^^  ■'^"*  ^y  *i*^'*  agreement  with  the  mortgagee ;  but  the  mort- 
S§?nr???if "'  •?K.®°'*  ^"^  **"?  agreement  when  he  pleased    See  the  leanied 

inffn- '^'"*'''!i  ^""^l^^^  observations  on  this  subject  are  very  sensible  and 
XI  th!:ra  "i''"^*'^"\*  *^  ^  ^""^"^^  ^  ^^  exphmation  of  a  subject  on 
IZ^L  /  PP^"  ***  5;r  ''^*°  •"  ""ch  contrariety  of  opinion  a^d  per- 
p  exity  of  expression.    Whenever,  he  observes,  it  is  necJsary  to  decSe 

to  rin?^"^'''?!"  *^1  "f  tgagor  and  mortgagee,  it  seems  quite  sufficient 
^  Stl»^  "*'  without  having  reconrse  to  any  other  descripUon  of  men,  or 

nJl  ^;?K  '  ^  S*'  ^""^^  ^^^^'  *  ^®^^»^*^''  t'^an  *  tenant  at  wiU.  In  tinth  hi  is 
irLV  •  "V*  "?*  *  ^*°*°t  at  will,  because  be  is  not  entitled  to  the 
ft  wTi  fn'tuT  *^^'  '^I-  ^*"  ?.  1«^^"°»n^^-  He  is  not  considered  «  tenant 
^nTf iJll  Pr«c?c<Jmg«  Which  arc  in  daily  use  between  a  mortgagor  and 
mortgagee,  namely,  in  ejectments  brought  for  tlie  recovery  of  the  mortgaged 
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In  sucli  case,  it  seems,  the  mortgagee  mi^  consider  the  mort-  Mwig^gw  dia- 
gagor  as  a  disseisor  (b),  and  bis  lessee  as  a  wrong-doer  or  not,  ^^  att  e- 
It  his  election  (<{). 

(d)  S  Cro.  660.    S  lb.  303,  304,  305. 


iasds.  If  be  were  tenant  at  will,  the  demise  conid  not  be  laid  on  a  day  an- 
tecedent to  the  determination  of  the  will  (vide  Goodtitle  t.  Herbert ^  4T.  R. 
680.)*  But  it  is  every  day's  practice  to  lay  the  demise  on  a  day  lon^  before 
there  has  been  any  actual  determination  of  the  will,  sometimes  back  to  the 
time  when  the  mortgage  became  forfeited,  and  no  objection  has  ever  been 
made  on  that  accounts  He  is  not  a  receiver ;  for,  if  he  were,  he  wonld  be 
obliged  to  pay  all  the  rents  and  profits  to  the  mortgagee,  which  is  not  the 
case.  Two  thin^  which  differ  trom  each  other  in  any  respect  cannot  be 
die  same;  therefore  he  is  neither  a  tenant  at  will  nor  a  receiver.  Nor  is 
it  necessary  that  he  shonid  be  so ;  for  a  mortgagor  and  mortgagee  are  charac' 
ten  as  teeU  Anoira,  and  their  rights^  powers,  and  interests^  a8  well  settled  as 
taofin  the  law.  The  possession  of  the  mortgagor  is  the  possession  of  the 
mortgagee,  and  as  to  the  inheritance  they  have  bnt  one  title  between  them. 
Bireh  v.  Ifrighi,  1 T.  R.  383. 

Hence  therefore  it  appears  to  be  altogether  unnecessary  to  himt  through  Present  view  of 
a  Tocabnlary  of  technical  terms,  to  affix  on  the  mortgagor  a  more  ap-  mortgagor's  tn- 
propriate  name  than  the  one  he  at  present  bears,  being  in  itself  a  deno-  terest  (iU  de- 
miDation  indicative  of  his  character,  and  well  understood.  Upon  the  fault. 
execQtion  of  the  conveyance  by  which  the  mortgage  is  created,  the  legal 
frtefaold  and  inheritance,  or  the  legal  estate  for  the  term  of  years  created 
hy  the  mortgage,  becomes  immediately  vested  in  tlie  mortgagee,  subject  to 
the  condition  or  proviso  for  redemption.  2  Eden,  280.  Hut  the  actual 
occupation  and  possession  of  the  lands  is  now  never  (except  in  the  case  of 
Welch  mortgaeea)  siven  to  the  mortgagee.  On  the  contraiy,  a  clause  is 
Qsoally  fflserted  at  the  end  of  the  mortgage  deed,  that  until  default  is  made 
in  payment  of  the  mortgage  money,  or  of  the  interest^  the  mortgagor  shall 
retain  the  possession  and  receive  the  rents.  This  clause  is  merely  the  ex- 
pmsion  or  what  formerly  was  tacitly  implied.  But  there  is  anouier  tacit 
iraderstandingbetween  the  mortgagor  and  mortgagee,  namely,  that  althougli 
the  mortgagor  is  permitted  to  coUect  the  rents  in  the  nature  of  a  receiver* 
yet  80  long  as  he  pays  Jhe  interest  he  is  not  to  be  accountable  for  the  rents 
to  the  naortga^ee.  It  is  true  the  mortgagee  may  put  an  end  to  this  armnge- 
Bient  and  receive  the  rents  himself,  if  the  interest  be  not  regularly  paid,  but 
oot  otiierwise  (it  is  presumed) ;  for  the  mortgage  is  given  to  secure  the  pay- 
nent  of  interest,  and  not  to  insure  the  receipt  of  rents ;  and  in  no  case  will 
a  ceort  of  Equity  make  the  mortgagor  acconnt  to  the  mortgagee  for  rents 
which  he  has  received  in  time  past.     fVilson  Exparte^  2  Yes.  Sc  Bea.  253. . 

The  old  doetrine  of  the  courts  placed  the  mortgagor  in  a  very  disadvan-    Mortgagor's  tn* 
tsseous  light.    It  considered  him,  after  forfeiture  of  the  condition,  as  having    terest  at  law 
Int  a  mere  right  to  reduce  the  estate  back  to  his  own  possession  by  payment   and  equity* 
of  the  money.    Bnt  it  is  now  established,  that  the  mortgagor  hath  an  actual 
estate  in  equity,  both  the  equitable  freehold,  1  Atk.  603,  and  the  equitable 
iafaeritance,  IsVes.  334;  which  latter  may  be  devised,  granted,  and  en- 
tailed (postea,  338.) :  that  the  entails  of  it  may  be  barred  by  fine  and  re- 
cofery,  and  that  there  may  be  a  possessiofralris,  and  a  tenancy  by  tlie  cur- 
tesy, bnt  no  tenancy  in  dower  of  such  an  estate.    1  Atk.  603.    At  law, 
however,  the  mortgagor  holds  the  possession  of  tiie  land  and  receives  the 
rents  by  the  permission  of  the  mortgagee,  in  whom  the  legal  estate  of  free- 
hold is  vested  to  prevent  an  abeyance,  and  who  may  by  ejectment,  without 
inviiig  any  notice,  recover  against  the  mortgagor  or  his  tenant.    Butl.  Co. 
UttfOSa.  n.  1^  s.  3.    Postea,  210.  230  or  231,  in  notis;  and  see  the  ob- 
servations of  Lords  Mansfield  and  Kenyon,  in  note  (P),  221,  postea. 

(ft)  IV)  consider  a  raortgagdr  a  disseisor  in  any  light  there  snpuld  at  least   Mortgagor  not 
he  some  marks  of  resemblance  between  him  and  that  species  of  tenant,  in    a  dissdsor  at 
the  arnie  manner  as  when  a  mortgagor  is  compared  to  a  tenant  at  will,  there   electum,  Intt 
are  certain  features  of  fragility  of  tenure  common  to  both  tenancies.    But    his  tenant  a 
it  is  difficult  to  discover  any  similarity  of  character  between  a  disseisor  and   trespassen 
s  mortgagor  \  and  it  seems  equally  difficult  to  contend  that  a  mortgagor^ 
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nature  qf  r§» 
€€iv€r  {dd}. 


Mwigagor  cvU' 

noidiaieUe 

MMiguget* 


If  the  mortgagee  permits  the  lessee  to  enjoy  bis  lease,  tbe 
mortgagor 'may,  from  thenceforth,  be  considered  as  a  receiver 
of  the  rent,  or,  in  some  sort,  a  trustee  for  the  mortgagee,  who 
may,  at  any  time,  countermand  the  implied  authority,  by  giving 

(dd)  [He  was  called  the  $enMt  of  the  mortgagee  in  l  H.  Bl.  117.— £(l.] 


after  condition  broken,  holds  by  a  tortions  title,  when,  if  be  regularly  pays 
interest,  he  retains  Uie  possession  in  virtue  of  an  express  agreement 
between  him  and  the  mortgagee.  In  the  character  of  either  agent,  re- 
ceiver, tenant  at  will,  or  even  tenant  by  sniferaoce,  he  is  totally  unlike  a 
disseisor,  and  be  is  still  more  unlike  that  tenant  in  tbe  character  of  mort« 
gagor.  In  page  62,  antea,  Lord  Coke  is  stated  to  have  said,  that  *'  if  a 
man  do  mortgage  his  land,  and  yet  still  continues  in  possession,  no  ditieuiM 
i$  wrought  by  this;"  because  probably  of  the' tacit  agreement,  whi<;h  was 
formerly  understood  to  exist  between  the  mortgagor  and  mortgagee,  that 
the  mortgagor  should  hold  as  tenant  to  the  mortgagee,  paying  the  interest 
from  time  to  time,  and  the  principal  when  demanded.  So  in  the  case  of 
Smart  v.  fViUiama^  Comb.  249.  Postea,  217.  Lord  Holt,  C.  J.  observed, 
when  the  mortgagor  continues  in  possession,  and  the  mortgagee  assigns,  the 
tenancy  at  will  is  determined,  but  he  remains  tenant  at  sufferance,  he  is 
no  di$8riaor:  for  there  was  no  tortious  entry.  The  case  quoted  in  support  of 
the  text  is  Powseley  v.  Blackman ;  but  it  was  tlicre  expressly  held,  that  if 
the  mortgagor  make  a  lease  for  years,  he  will  not  be  any  disseisor  qf  the 
mortgagee,  or  as  the  case  there  was  of  the  bargainee,  because  no  wrongful 
intention  ;  if  the  lessee  enter,  he  will  be  the  only  disseisor ;  but  when  the 
lease  expires,  the  mortgagor  will  be  tenant  at  will  again.  Bridgm.  Rep.  12. 
Gilb.  Uses,  238.  The  reason  of  this  is,  that  eveij  person  who  enters 
wrongfully,  will  necessarily  be  a  trespasser,  and  the  treeholder  may,  at  hia 
election,  treat  the  trespasser  as  a  disseisor.  Blunden  ▼.  BoMgh^  Cro.  Car. 
d02.  The  mortgagor  being  in  the  nature  of  a  tenant  at  will,  has  no  power 
to  create  an  estate  for  years,  consequently  his  lessee  will,  in  taking  posses- 
sion of  the  premises,  enter  under  a  wrongful  or  tortious  title,  and  me  mort- 
gagee who  has  the  legal  estate  of  freehold  may  correctly  consider  Ami,  but 
not  the  mortgagor,  a  wrong-doer  and  disseisor  at  election;  and  such,  itia 
conceived,  is  the  distinction  borne  out  by  the  cases.    See  postea,  174. 

This  reasoning  is,  it  is  conceived,  in  a  great  measure  confirmed  by  tibe 
judgment  of  tbe  Master  of  the  Rolls,  in  the  late  case  of  CkotmondtCey  ▼• 
CUnton,  2  Meriv.  360,  where  his  Honour  pointedly  remarked,  "  But  a  mart' 
gagor  never  can  dis$eise  his  mortgagee,  nhy  7  Because  his  possessum  is  not 
froperly  his  own,  but  that  of  the  mortgagee,"  The  reason  why  a  mortgagor 
IS  called  a  tenant  at  will  to  the  mortgagee  is,  because  his  tenure  is.oi  that 
precarious  and  permissive  nature,  that  whenever  the  mortgagee  pleases,  he 
may  assume  tlie  possession,  and  equity  will  not  interfere  to  prevent  turn  ^ 
and  the  only  poirit  of  similitude  discoverable  between  a  mortgagor  and  dia^ 
seisor  may  perhaps  be,  that  the  mortgagee  may  assume  this  possession  pe- 
remptorily by  ejectment,  without  giving  the  mortgagor  any  notice  to  quit} 
and  it  may  be  said,  that  because  an  ejectment  proceeds  on  an  ouster  or  dis- 
possession, it  pre-supposes  a  disseisin  by  the  mortgagor.  This,  however, 
■is  in  fact  a  mere  formality,  adopted  for  the  »ake  of  avoiding  the  circuitous 
proceedings  on  a  real  action,  and  is  the  admission  of  an  act  which  never 
took  place.  Salk.  246.  Hence,  therefore,  it  does  appear  to  be  the  more 
correct  expression  to  say  that  a  mortgagee  is  entitled  to  his  action  of  eject- 
ment as  one  of  the  powers  belonging  to  him  in  the  character  of  mortgagee^ 
and  not  because  the  mortgagor  is  a  disseisor  and  therefore  sueable  as  a 
trespasser  or  wrong-doer.  The  donbt  which  appears  to  have  given  rise  to 
the  discussion  of  this  question  is  noticed  in  page  217,  postea. 

As  to  the  distinction  between  actual  disseisins  and  disseisins  at  the  dee* 
tion  of  the  psrty,  see  Botl.  Co.  Litt.  3S0  b.  n.  1.  2  Sand.  U.  &  T.  18. 19. 
and  21.  3d  edit.  (p.  21,  2d  edit.)  See  also  BlundeU  v.  Bought  ubi  supra; 
and  W.  Jones,  315.  316.  where  the  Judges  held,  that  if  a  tenant  at  will  make 
a  lease  for  years  rendering  rent,  and  his  lessee  enter  and  pay  rent,  that  can 
he  no  disseisin,  unless  at  the  election  of  the  first  lessor ;  and  see  also  on  db- 
seisins  in  general,  i  Burr.  ill.  113.  comparing  3  Pri.  575.  with  3  Prea.  Aba, 
Pref.  vi. 
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notice  to  the  teoaot  not  to  pay  the  rent  to  the  mortgagor  anj 
longer  (e). 

Bttty  if  the  mortgagor  elects  the  other  alternative^  the  lessee  htnet  rf"  moH* 
may  be  turned  out  by  an  ejectment,  he  being  in  under  a  person  ^^^  by^eet' 
who  had  no  power  to  under-let*  but  subject  to  eviction  by  the  «>^"^  X  "^f' 
mortgagee.    And  so  it  was  held  by  the  Court  of  King  s  Bench,  out  notiee  qf 
io  the  case  of  Keech,  lessee  of  fVame  v.  Hall  and  another  (/) ;  JJ^^'' "J . 
Mfbere  an  ejectment  was  brought  for  a  warehouse  in  London,  by       [  209  ] 
a  mortgagee,  against  a  lessee  under  a  lease  in  writing  for  seven 
yean,  made  after  the  date  of  the  mortgage  by  the  mortgagor, 
who  bad  continued  in  possession;  the  lease  was  at  a  rack  rent. 
The  mortgagee  had  not  notice  of  the  lease,  nor  the  lessee  no- 
tice of  the  mortgage.    The  defendant  offered  to  attorn  to  the 
mortgagee  before  the  ejectment  was  brought ;  the  plaintiff  was 
willing  to  suffer  the  defendant  to  redeem.    There  was  no  notice 
Io  quit,  so  that,  although  the  written  lease  was  bad,  yet  if  the 
lessee  was  to  be  considered  as  tenant  at  will  from  year  to  year 
by  construction,  the  plaintiff's  action  must  fail.    The  question 
was,  vhetlier  by  the  agreement  understood  between  the  mort- 
gagors and  mortgagees,  which  was,  that  the  latter  should  re- 
ceive interests,  and  the  former  keep  possession,  the  mortgagee 
had  given  an  implied  authority  to  the  mortgagor  to  let  from  year 
to  year  at  a  rack  rent,  or,  whether  he  might  not  treat  the  de* 
fendant  as  a  trespasser,  and  wrong*doer(D)  i    And  Lord  Mans- 
field said,  in  delivering  the  opinion  of  the  court,  that  on  full 
connderation,  they  were  all  clearly  of  opinion,  that  there  was 
DO  inference  of  fraud  or  consent  against  the  mortgagee,  to  pre- 
vent him  from  considering  the  lessee  as  a  wrong-doer.    It  was 
rightly  admitted,  that  if  tiie  mortgagee  had  encouraged  the  te-       [  210  ] 
Danttolayout   money,  he  could  not  maintain  this  action  (e);  except  where        / 

fnorigagee  m« 

(0  HeMm  v.  H^pkine,  l  Atk.  606.  (/)  Dong.  Rep.  «1 .  courngea  Ueaee 

to  uupvove  pre* 


muea. 


(C)  Or  bis  assignee,  altbongh  the  lease  be  made  before  the  assignment  of  Aengnee  ^ 
the  raertgage.    Thunder  v.  Belcher^  3  East,  449.  ^'^^f?*' 

(D)  The  %rords  of  bis  Lordship  were,  '*  or  whether  he  may  not  treat  the   Mhseetnn. 
defendant  as  a  trespasser,  dusetsor,  or  wrong-doer.    No  eaee  has  been  cited  Notice  to  fUtf • 
*Wr  tkia  fueaUom  hoe  been  agitated  much  lees  decided.    The  only  case  at  all 

iike  the  present  is  one  that  was  tried  t>efore  me  on  the  Home  Circuit  {Belehier 
v*Cotiij|f) ;  but  there  the  mortgagee  was  privy  to  the  lease,  and  afterwards 
by  a  knvish  trick  wanted  to  t«im  the  tenant  out."  But  it  should  seem  that 
Bvre  knowtodf^e  of  the  lessee's  occupation  will  not  be  sufficient  to  entitle 
Urn  to  a  notice  to  quit  from  the  mortgagee  or  his  assignee.     Thunder  v.  • 

Bdeker,  3  East,  449. 

(E)  In  Wheatleff  v.  Bucknell,  Cowp.  473.  it  was  expressly  decided,  that    Ca»e  emfir  ning 
ta  amtamped  agreement  to  grant  a  lease,  on  the  faith  of  which  tlie  tenant    texty  over' 
iadboilt  a  house,  was  a  good  defence  to  an  ejectment.    This  doctrine,   ruled. 
iwwevcr,  is  now  over-ruled,  vide  Doe  v.  Clare^  t  T.  R.  739.  where  Lord 

I^eayoB  Aid,  that  it  was  the  opinion  of  all  the  judges  that  the  rule  in  Wheat- 
^  ^^Bwcknellf  at  all  events,  could  not  extend  to  the  case  of  a  purchaser. 
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but  here  the  question  turned  upon  the  agreement  between  tlie 
mor^gor  and  mor^gee.  When  the  'mortgagor  was  left  in 
possession,  the  true  inference  to  be  drawn  was  an  agreement 
that  he  should  possess  the  premises  at  will  tit  the  strictest 
sense ;  and  therefore  no  notice  was  given  him  to  quit(T);  and 
he  was  not  entitled  to  reap  the  cropu  as  other  tenants  at  will 
were^  because  all  was  liable  to  the  debt,  on  payment  of  M'bich, 
the  mortgagee's  title  ceased.  The  mortgagor  had  no  power, 
express  or  implied,  to  let  leases  not  subject  to  every  circum- 
stance of  the  mortgage.  If,  by  implication,  the  mortgagor  had 
such  a  power,  it  must  go  to  a  great  extent,  to  leases  where  a 
fine  was  taken  on  a  renewal  for  lives.  The  tenant  stood  ex- 
actly in  the  situation  of  the  mortgagor.  The  possession  of  the 
ttu>TtgtLgor  could  not  be  considered  as  holding  out  a  false  ap« 
pearance.  It  did  not  induce  a  belief  that  there  was  no  mort- 
gage, for  it  was  the  nature  of  the  transaction,  that  the  mort- 
Luaetoheu"  gagor  should  continue  in  possession.  Whoever  wanted  to  be 
Tmint  UtMo^T  secure  when  he  took  a  lease,  should  inquire  after  and  examine 

the  title<Hleeds.  In  practice,  indeed^  especially  in  the  case  of 
great  estates,  that  was  not  often  done,  because  the  tenant  relied 
^n  the  honour  of  his  landlord ;  but  whenever  one  of  two  in- 
nocent persons  must  be  a  loser,  the  rule  was  qui  jlrior  est  tern- 
porcj  potior  est  jure.  If  one  must  suffer,  it  must  be  he  who 
had  not  used  due  diligence  in  looking  into  the  title.  It  was 
said  at  the  bar,  that  if  the  plaintiff,  in  a  case  like  this,  could 
recover,  he  would  also  be  entitled  to  the  mesne  profits  from 
the  tenant  in  an  action  of  trespass ;  which  would  be  a  manifest 
hardship  and  injustice,  as  the  tenant  would  then  pay  the  rent 
twice.  His  Lordship  gave  no  opinion  on  that  point,  but  there 
might  be  a  distinction ;  for  the  mortgagor  might  be  considered 
as  receiving  the  rents  in  order  to  pay  the  interest,  by  au  implied 
authority  from  the  mortgagee  till  he  determined  his  will.  As 
to  the  lessee's  right  to  reap  the  corn,  which  he  might  have  sown 
previous  to  the  determination  of  the  will,  that  point  did  not 
arise  in  this  case,  the  ejectment  being  for  a  warehouse ;  but 
however  that  might  be  no  bar  to  the  mortgagee's  recovering  in 
ejectment  it  would  only  give  the  lessee  right  of  ingress  and 
egress  to  take  die  crop;  as  to  which,  with  regard  to  tenants  at 
will,  the  text  of  Littleton  was  clear. 


iUU. 

[211] 


Notice  to  quit. 


(F)  But  if  tiicrc  be  a  tenant  from  year  to  year,  and  the  landlord  mort- 
gages peiidin;;  the  year,  the  tenant  will  be  entitled  to  six  months  notice  to 
quit  from  the  mortgagee.    Birck  v.  fVrighi,  1  T.  R.  378, 
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B«t  there  seems  to  be  no  occasion,  in  this  ease,  for  any  iin*      [  212  ] 
plication  of  an  authority  from  the  mortgagee  to  the  mortgagor  ^^^^[^^^^^ 
to  receive  the  rents  and  profits.    For  although  the  possession  hu  teMt  a 
of  the  lessee  of  the  mortgagor,  under  a  lease  from  him,  will  ^|f '^j^]' 
mske  him  a  wrong-doer  as  to  the  mortgagee,  his  lessor  being,  uiaor^  mid  kU 
SB  to  the  mor^^agee,  a  disseisor,  and  consequently  incapable  of  I^l^^^  *'^' 
conveying  a  good  title  as  against  the  mortgagee :  yet,  I  appre- 
bead,  the  lessee  will  not  be  in  a  worse  case  thau  a  tenant  under 
a  disseisor,  which,  by  granting  the  under-lease,  the  mortgagor 
bath  made  himself  at  the  election  of  the  mortgagee.     And  a 
(bstiaction  has  been   taken  between  the  case  of  the  disseisor, 
and  that  of  him  wiio  comes  in  under  the  disseisor  by  title  (g); 
for  if  a  man  be  disseised,  and  the  disseisor,  during  the  dis- 
seisin, cuts  down   the  trees,   or   grass,  or  the  corn,  growing 
qpon  die  land,  and  afterwards  the  disseisee  re-enters,  the  dis- 
seisee shall  have  an  action  of  trespass  against  him  vi  et  aftms 
for  the  trees,  grass^  com,  &c.  for,  after  his  regress,  the  law, 
as  ti^  the  diss^sor  and  his  servants,  supposes  the  freehold  al- 
ways continued  in  the  disseisee.      But,  if  the  disseisor  makes 
a  feoffment  in  fee,  gift  in  tail,  lease  for  life,  or  years,  .and  af-       [  213  } 
terwards  the  disseisee  re-enters,  he  shall  not  have  trespass  vi  et 
armii,  against  those  who  come  in  by  title ;  for  this  fiction  of 
the  law,  that  the  freehold  continued  always  in  the  disseisee, 
shall  not  hw9e  rdation  to  make  him,  who  comes  in  by  a  title,  a 
wroBg-doer  vi  et  afmis,  because,  in  fictiqne  juris  iemper  aqui' 
t<u  txisiit.     But,  in  such  case,  the  disseisee  shall  recover  all 
the  mesne  profits  against  the  disseisor,  in  the  same  manner  as 
the  disseisee  should  recover  in  an  assize  at  the  common  law  be- 
fore the  Statute  of  Gloucester,  cap.  1.  damages  only  against 
the  disseisor:    besides,  it  is  to    be  presumed,    that  he  who 
comes  in  by  title  has  given  some  recompence  to  th^isseisor, 
aad  that  the  lessee  has  paid  rent  to  him,  or  other  considera- 
tion, and  therefore,  in  reason,  the  disseisor  is  to  be  charged 
with  the  whole.  / 

But,  as  to  the  right  to  the  emblements,  a  distinction  is  Trmji^o/moH- 

taken  between  tenants  who  have  particular  estates  that  are  un-  f^Jf^  tTemSls^ 

ment9  (a); 
(Sr)  Lifwd'M  M«e/ll  Co.  51. 


(G)  As  to  this  point,  see  Dote  (A),  page  208,  aotea. 

(H)  It  is  troly  said  by  Lord  Chief  Baron  Comyns,  in  his  Digest,  tit.  Mortgagor  md 
Biesf,  G.  2.  that  If  a  man  enter  by  title  paramount,  he  shall  have  the  em-   j^  tenani  dU» 
blementB,  as  if  a  disseisor  sow  and  the  disseisee  enter  either  before  or  after   tinguished   a§ 
letennce.  Co.Litt.55b.  Mo.«4.  Bro.Emb.l0.i2.17.30.  Dyer, 31b.  Dal. SO.    to  emblements. 
To  apply  this  to  the  case  of  a  mortgagor  and  his  tenant,  it  is  observable  that, 
with  respect  to  the  mortgagor,  the  reason  why  he  will  not  be  entitled  to 
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[214] 


nor  to  grass, 
tmd  trees  sever' 
erf  from  free- 
hold, (which, 
if  etrried  away, 
may  befoWnth 
ed); 


[fil5] 


MO  more  than 
any  other  <e- 
moHtmuiera 
tortious  title. 


certain,  defeazable  by  the  act  of  the  parties  to  the  original  con- 
tract, or  by  the  act  of  God :  and  those  Mrho  haye  particular 
estates  uncertain,  defeazable  by  a  right  paramount ;  for,  in  the 
latter  case,  he  that  hath  the  right  paramount  shall  have  the 
emblements;  as  although,  quoad  actionem,  the  law  will  not 
by  a  fiction  make  the  lessee,  uho  comes  in  by  title,  liable  to 
punishment  as  a  trespasser  (A) ;  yet,  quoad  proprietatem,  the 
regress  of  the  disseisee  revests  the  property  in  him,  as  well 
for  the  emblements  as  for  the  freehold  itself,  and  equally  against 
the  feoffee  or  lessee  of  the  disseisor,  as  against  the  disseisor 
himself.  For  the  rule  and  reason  of  the  law  is,  that  after  the 
regress  of  the  disseisee,  the  law  adjudges  that  the  freehold  has 
contniued  in  him,  which  rule  and  reason  extends  as  well  to  the 
emblements,  as  to  the  freehold;  and  although  the  act  of  the 
disseisor  may  alter  a  man's  action,  yet  his  act  cannot  take  away 
his  action,  property,  or  right. 

And  the  law  is  the  same,  if  the  feoffee  or  lessee  sows  the 
land,  or  cuts  down  trees  or  grass,  and  severs  and  carries 
away,  or  sells  them  to  another.  Yet  after  the  regress  of  the 
disseisee,  he  may  take  the  com,  as  well  as  the  trees  and  grass, 
from  whatsoever  place  they  are  carried  to ;  for  the  regress  of 
the  disseisee  has  relation,  as  to  the  property,  to  continue  the 
freehold  against  them  all  in  the  disseisee  ab  initio,  nor  can  the 
carrying  them  off  the  land  alter  the  property ;  and  if  the  dis- 
seisee takes  them,  they  shall  be  recovered  in  damages  against 
the  disseisor. 

Nor  do  I  see  any  ground  upon  which  the  case  of  a  tenant 
under  a  mortgagor  can  be  distinguished,  as  to  the  right  of 
emblements,  .from  any  oiher  tenant  under  a  tortious  title ;  for, 
if  he  be  considered  as  a  wrong-doer  as  to  his  occupation  of  the 
premises,  he  cannot  be  considered  in  a  different  character  as  to 
the  emblements :  nor  is  there  any  room  to  imply  a  consent  to 
cultivate  the  property,  when  no  implication  is  admitted  of  a 
consent  to  occupy  it.  As  if  an  authority  can  be  implied  in  the 
mortgagor  from  the  mortgagee  to  permit  the  cultivation,  the 
same  principle,  by  analogy,  will  justify  such  an  implication  that 

(h)  19  Hen.  6.  17.    38  Hen.  6.  S7.    S9  Hen.  $•  18.    Glib.  Dev.  135. 


"•■*- 


emblements,  U  not  because  be  iji  a  disseisor,  bnt  because  tbe  crop,  as  well 
as  ibe  land,  is  a  security  for  the  debt,  antea,  207 ;  and  with  respect  to  his 
lessee  for  years,  the  reason  why  he  will  not  be  entitled  to  emblemeots,  is 
because  he  is  in  the  nature  of  a  disseisor,  his  entry  being  tortious,  and  his 
title  wrongfni.  There  is,  however,  not  any  decision  as  to  this  latter  point, 
and  it  engenders  a  hard&hip,  which  it  is  possible  tbe  court  wonld  not  tole- 
rate. 
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he  bad  an  authority  to  demise,  which,  in  the  principal  casei  was 
not  admitted. 

But  such  lease  will  be  good  against  the  mortgagor  and  all  Mortgagor^ 
strainers,  and  will  entitle  the  lessee  to  the  equity  of  redemp-  ^^  J^ . 
tion(i)(i). 

But  the  mortgagee  would,  it  is  apprehended,  be  bound  by  andnwrtgagee 
tbe  lease,  if  he  did  any  act  amounting  either  to  an  express  or  jbuwta/gv  in 
implied  assent  to  it  (k).  [  ^1^  ] 

If  a  mortgage  of  lands  be  made  under  a  power  to  pay  por-  Trusteea  to 
tions  out  of  tbe  profits,  the  profits  received  by  the  mortgagor,  f^tt  o/yr^^ 
under  a  clause,  that  it  shall  be  lawful  for  the  mortgagor  to  take  Permitting 
the  profits  without  account,  until  default  of  payment,  shall  be  a^  tm  dt^ 
taken  as  received  by  the  mortgagee,  and  shall  be  considered  as  -^JJ^^f  5^^ 
the  same  thing  as  if  the  mortgagee  had  let  it  to  any  other  received  by  him 
perMHiC/:);  and  therefore  the  profits  so  received  by  the  mort-  ^iod!^       ^' 
gagor,  shall  be  accounted  for  as  having  gone  towards  payment 
of  the  portion,  and  the  land  shall  only  be  subject  to  what  re- 
maios  due.     And  the  mortgagee  must  recover  his  money  so  far 
as  it  has  been  received  out  of  the  profits  against  the  mortgagor 
for  the  time  being,  and  his  personal  representatives,  and  will 
bate  no  remedy  against  the  trust. 

If  the  mortgagee  assigns  a  term  conveyed  to  him  by  way  of  Mortgagor  t^- 
mortgage,  with  a  clause,  that  the  mortgagee  shall   retain   the  fermceUao- 
possession,  without  the  mortgagor  joining  in,  and  being  a  party,  fig^^ofmmi' 
tbe  assignment  determines  the  similarity  of  his  estate  to  an  es- 
tate at  will,  and  makes  the  mortgagor  in  the  nature  of  a  tenant       [  217  ] 
at  sufferance  (/). 

But  in  the  case  of  Smartle  v.  Williams  {m),  a  question  arose,  Covefumi/or 
whether  an  assignment  by  the  mortgagee  alone  did  not  operate,  JJJ^^^f^JlH 
soastomake  die  mortgagor's  continuing  in  possession  under  fMtUtnuuwitk 
such  a  clause,  a  disseisin  or  devesting  of  the  term,  and  turn  it  mortgage,  ^ 
to  a  right;  for  if  it  did,  the  assignee  could  not  assign  it  over, 
witbotit  he  either   made  an  entry,  or  the  mortgagor  joined. 
And  it  was  held  by  Holt,  C.  J.  that  the  mortgagor's  continuing 

(t)  Bni  T.  Cartwrighij  1  Cha.  Ca.  (I)  Skin.  425.     [See  antea,   SOS, 

99,  ct  Tide  3Cro.304.    [As  to  tbe  note  ( A).^£d.] 

Imcr  point,  see  poitea,  943.— £d.]  (m)  Salk.  245.    3  Lev.  387.    Rep. 

W  Vide  SP.W.  so.  Atk.  351,  S.  T.  Holt,  478.  Comb.  S47.  Cro.  Car. 


itl 


antea,  96.— JEd.]  30S.  307. 


(I)  At  to  a  lease  made  after  the  mortgage,  or  in  whieh  the  mortgagee 
jofait,  or  which  is  made  by  the  mortgagee  alone,  see  the  next  chapter, 
paces  SS7.  f43.  S46,  and  Index,  voce  Leue. 

(K)  Acceptance  of  rent  would  (it  is  presumed^  be  a  clear  assent  to  the 
1^,  bat  Biere  acqniaiiitanee  with  the  lessee  and  knowledge  of  hit  occnpa^ 
lisa,  wonld  not,  antea,  S09,  note(D). 

L2 
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ID  possession  wolM  never  make  a  disseisin  nor  devesting  of  the 
term^  or  turn  it  to  a  right ;  for  a  tenant  at  sufferance  has  but  a 
bare  possession,  and  no  freehold  (l)  ;  and  Eyre,  Justice^  said, 
tbat  the  covenant  to  soffer  the  mortgagor  to  continue  in  posses- 
sion, governs  all  the  subsequent  assignments ;    because  it  is 
agreed  by  the  mortgagee,    his  executors,  administrators,  and 
assigns^   that   the  mortgagor  shall   hold  till   default  of  pay- 
ment ;  wrhich  creates  a  tenancy  at  will  upon  all  the  mesne  as- 
signments (m). 
4fter  cuign^'         It  was  also  contended,  in  the  case  last  mentioned,   that  if 
g^Jr  ^Muut  €t  ^  mortgagor's  continning  in  possession  was  not  an  absolute 
tuferMcey  bvi  dissehitt  or  devestinz  of  the  term,  it  was  at  least  a  devesting 
to  a  right  6y  of  the  term  at  the  election  of  the  mortgagee,  and  then  the  as- 
^f  ^1??*     ^%"^  ^^  made  his  election  by  bringing  an  ejectment  against 
"^       the  mortgagor,  which  admitted  his  being  out  of  possessioB; 
bM  Holt,  C.  J.  said,  that  the  ejectment  could  not  adnnt  an 
actual  devesting,  so  as  to  turn  the  term  to  a  right,  for  the  eject- 
ment was  not  brought  to  recover  the  mortgage  term,  but  the 
actual  possession  only,  for  the  recovery  of  which  the  asgignee 
of  the  first  mortgagee  had  no  other  wbj  but  this,  or  to  make 
a  forcible  entiy,  which  the  law  forbids :  and  his  Lordship  said, 
that  the  court  would  take  notice  that  an  ejectment  was  only  a 
fictitious  proceecfing  for  recovering  the  possession,  which  could 
not  well  otherwise  be  obtained;  and  the  entry  laid  id  the  de- 
claration, or  confessed  by  the  defendant,  was    not   an    entry 
that  was  real ;  for  it  would  neither  avoid  a  fine,  nor  be  suffi- 
cient evidence  to  support  trespass  for  the  meah  profits. 
Effect  qf  Mori-       g^j  if  tj,e  mortgagee  in  the  last  mentioned  case  (n)  had 
tion^  that  he    done  any  act,  by  which  he  had  admitted  himself  to  be  out  of 
u^L^  ^^^    possession,  the  consequence  wonld  have  been  as  contended  for 
[  219  j      on  the  part  of  the  mortgagor;   for  Lord  Coke  says,  if  a  man 
make  a  lease  at  wiil,  and  die,  now  is  the  wiH  determined ;  and 
if  the  lessee  continue  in  possession,  he  is  tenant  at  sufferance, 
and  yet  the  heif,  by  admisflion,  nray  have  an  issue  of  mori 
d*ancestor  against  him ;  and  so  it  is  said  in  Dyer,  that  if  tenant 

(n)  Dyer,  69.    Co.  Lit  57 1. 

■  II    ■   II  I——  II  I    ■-         I      I      I  I  ■!  ■    I    111      .  ■!!   1  I  ,  I  I  « 

Entry  of  mart'  (L)  Bnt  it  was  said  in  the  same  case  tbat  it  would  be  otherwise  if  the 
gagor's  htir  a  mortgagor  were  to  die  and  bis  heir  to  enter,  and  then  the  mortgsBgee  to 
di$aeisin»  Sed  make  an  assignment  without  entry  or  the  heir  of  the  mortgagor  joining, 
qu,  for  the  entiy  of  snch  heir  would  be  tortious,  and  conseqoently  the  mort* 

gaisee  would  be  oot  of  possession,  and  his  assignment  void,— oKcre  Umen. 
(M)  Tliis  dictum  of  Mr.  Justice  Kyre   does  not  appear  in  any  of  the 

buelta  of  reports,  as  far  as  the  Editor  can  discover.    Mr.  Cmisc  has  the 

same  paragraph  in  his  Digest,  vol.  ii,  107,  2d  edition  j  bat  it  appears  to  be 

a  mere  transcript  of  the  text  without  aiiy  reference. 
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for  yean  suirenders,  and  atill  cOQUnue^  lo  possession,  he  is  te- 
nant at  suffierance,  or  dissMsor,  at  election* 

If  a  mortgagor  commit  waste  (o),  whether  it  be  a  mortgage   Wattebymmt- 
in  fee,.or  for  a  lenti  of  years,  the  <^oiirt,  on  a  bill  by  the  mort-  g«^  rtt^row- 
gagee  to  stay  waste,  will  grant  an  iqnnction ;  for  they  will  not 
suffer  a  mortgagor  to  prqjuctice  the  incumbrance. 

It  is  a  settled  doctrine,  that  a  mortgagor  in  possession  can-  Maigag^  m- 
aot  bar  a  mortgagee  by  a  fine  and  non-claim  fj));  for,  although  ^^^t^'jSl" 
the  mortgagee  be  in  reality  out  of  possession,  yet,  where  that  md  noR-cfatm. 
18  done  by  the  consent  of  both  parties,  and  the  nature  of  the 
contract  requires  that  it  should  be  so  while  the  interest  is  paid. 
It  would  be  against  the  original  design  of  the  contract,  that  any       [  220  ] 
act  of  the  mortgagor,  except  the  payment  of  the  money  end 
interest,  should  deprive  the  mortgagee  of  his  security.    And 
dierefore  it  seems  that  no  actual  entry  is  requisite  by  the  mort? 
fagee^  to  avoid  such  fine. 

A  recovery  suffered  by  a  mortgagor  tenaut  in  tail,  lets  in  all  Rec0V€ry  byte- 
precedent  incumbrances  (^).    Thus,  wliere  tenant  in  tail  de-  ^fir^  prior 
OHsed  lands  for    ninety-nine  years,    byway  of  mortgage (r),  ^oHgoge* 
and  then  married,  and  suffered  a  xecovery  to  enable  him  to 
make  a  jointure;    one  question  was,    whether  the  recovery 
ahould  enure  to  make  good  the  mortgage,  it  being  designed  for 
the  marriage  settlement  only  i    And  it  was  determined  that  it 
flboold ;  for,  if  no  recovery  had  been,  there  could  have  been  no 
jointure,  and  die  jointress  could  not  have  avoided  the  mort* 
gage ;  she  was  in  by  the  act  of  her  husband,  and  no  subse*  * 

qaent  act  of  his  could  avoid  his  own  act  precedent ;  and 
though  the  recovery  was  suffered  to  a  collateral  purpose,  yet 
it  would  enure  to  make  good  all  precedent  acts  and  incum- 
brances (n). 

(•)  FrnnaU   v.  lAvtly  S  Atk.  7t3*  Femun^a  case,  3  Co.  77.    Crnise  on 

[But  mortgagee    permlttiog   mort-  Fines,  233.    Sid.  460.    Cartli.  101. 

gager  to  commU  waste,  cannot  be  re-  [Reverse  as  to  mortgagee,  pOstea, 

Ueved  if  his  s^Cfirity  be  deficient.  282.— £d.] 

Findi,  225 ;  and  i^;^  yAtk.  209. 254.  (9)  Porter  v.  finery,  1  Cba.  Rep. 

319.    4  Dow.  29,  and  postea,  248.-—  97. 

£^.]  (r)  Goddard  v.  Cwnplin,  1  Cba.  Ca. 

(p)  1  Vent.  82.  1  Lev.  272.  2  Tes.  119. 
4St.    Hard.  402.     Noy's  Rep.   23. 

(N)  A  similar  point  was  determined  in  tbe  case  of  Goodiight  ▼.  Meady    Rgcwiry  doet 
3Borr.  1703  >  and  in  Hart  y,  MiddUkuritf  3  Atk.  376,  Lord  Hardwicke    n^i   ctmfinn 
■aid.  the  reason  of  it  was,  because  the  tenant  in  tail  is  considered  as  owner   equitable  charge 
of  the  estate.    His  Lordship  also  observed,  in  the  same  case,  that  whether   agauut  legal 
the  iacmnbrance  were  legal  or  equitable,  it  would  not  make  any  difference,    mortgagee  wUhf 
lo  either  case  it  wonld  |]^  confirmed.    This,  however,  must  be  understood    outnetiee; 
wHh  some  qualification,  as  if  the  incumbrance  be  a  mere  equitable  one,  and 
the  recovery  be  declar^  to  the  use  of  a  purchaser  for  a  valuable  conslde- 
ntion  without  notice  of  the  incumbrance,  there,  it  should  seenK  the  reco- 
ycry  would  certainly  not  confirm  the  precedent  charge.    SO,  if  a  tenaut 
in  tail  make  ao  equitid)le  mortgage,  or  create  au  equitable  lien,  as  by  arti- 
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r  22]  1  A  mortgagor  b  never  permitted  to  diapute  the  title  of  his 

Mortgagm'  cm-  mortgagee  («) ;  because  no  man  is  permitted  to  dispute  his  own 

mot  dinuie  title       ,  j     j  /    n 

^  mortgagee,     solemn  deed  (o). 

Mortg^fgw  in  A  mortgagor  in  posseuion  gains  a  settlement,  (I)  because 
J^^J^^J^^  the  mortgagee,  notwithsUnding  the  form,  has  but  a  chattel, 
ment^  the  mortgage  being  only  a  pledge  to  him  for  security  of  bis 

money ;  and  the  original  ownership  of  the  land  still  residing 
in  the  mortgagor,  subject  only  to  the  legal  title  of  the  mort* 
gagee,  so  far  as  such  title  is  requisite  to  the  end  of  his  se- 
curity (p). 

(«)  Goodtitle  ▼.  Baileyt  Cowp.  601.  (I)  Dong.  Rep.  610. 


cles  for  a  settlement  or  otlierwiie,  and  then  suffer  a  recovery,  and  convey 
the  legal  estate  in  the  premises  to  a  purchaser  or  second  mortgagee  for  a 
vamabie  consideratiou,  and  without  notice  of  the  prior  equitable  charges 
and  estates,  this  recovery  would  not  operate  to  confirm  the  first  mortgage, 
nor  the  equitable  lien,  nor  the  articles.  See  Mr.  Atheriey's  note(g)  to  Shep. 
Touch.  49,  50.  ilxoR.  Trea.  on  Kec.  18S0,  p.  190 ;  and  for  the  prindpii 
case,  see  Benmm  ▼.  HodtoM,  1  Mod.  108.  Postea,  t52.  28{. 
It  is  also,  in  this  place,  worthy  of  further  observation,  that  a  reoorery 
M#tcc,  if  prior  will  not  operate  to  confirm  a  prior  charge  or  estate  in  favour  of  a  volunteer, 
eetate  betmfa^  even  with  notice,  as  against  a  subsequent  purchaser  or  mortgagee  for  a  va- 
ooMr  rf  vqUM'  Inable  consideration.  Thus  where  a  tenant  in  tail,  vrithomt  suffering  a  reci^ 
ieere,  ▼ery,  executed  a  settlement  on  his  marriage,  by  which  he  limited  an  estate 

for  life  to  himself,  vrith  remainder  to  his  first  and  other  sons  of  the  marriase 
in  tail  male,  with  remainder  to  his  brother  for  life,  with  remainder  to  &t 
sons  in  tail,  with"  remainders  over,  and  afterwards  suffered  a  recovery  on 
his  making  a  mortgage  of  the  settled  estate  to  one  R.  P.  ivho  had  notibeof 
the  settlement,  and  shortly  after  died  without  issue  male ;  and  thereupon 
R.  P.  brought  a  bill  of  foreclosure,  which  was  decreed  below.    It  vras  held 
by  the  Lords,  that  there  was  not  any  distinction  between  a  tenant  in  fee 
and  a  tenant  in  tail,  who  had  it  in  his  power  at  any  time  to  acquire  the  fee ; 
that  the  brother  of  the  tenant  in  tail  and  his  son  took  new  estates  nnder  the 
settlement,  which  were  voluntary,  and  void  as  against  the  subsequent  mort- 
gagee for  valuable  consideration.    Cormick  v.  T^epaud,  6  Dow.  60.    Vide 
etiam  S.  P.  postea,  281 ;  and  see  as  to  who  thall  be  volunteers,  Roe  ▼.  Hon- 
merton,  t  Serjt.  Wils.  566.    Doe  v.  Afoimiaf ,  9  East,  59.    Antea,  97,  of 
this  edition,  and  postea,  545. 
Mortgager  can*       (O)  And  the  court  will  not  suffer  a  mortgagor  to  set  up  the  title  of  a  third 
mot  aet  up  prior    person  (as,  for  instance,  the  possession  of  .the  tenant  under  a  lease  prior  to 
leaee  agaimet       the  mort^aiee)  against  the  mortgagee,  for  he  made  the  mortgage ;  and  it  does 
^ectmetUf  nor     not  lie  in  his  mouth  to  say  otherwise,  although  such  lessee  mi|^t  have  a  right 
eon  leaaee  die*      to  enjoy  the  possession  of  the  premises  for  the  term  of  his  lease.    Nor  can  a 
jnt^e  title  tf       tenant  who  has  paid  rent,  and  acted  as  snch,  set  up  the  title  of  the  roortga- 
mortgagor.  gee  against  the  mortgagor  in  bar  to  an  ejectment  brought  against  him  by  the 

latter ;  because  he  holds  under  the  mortgagor,  and  has  admitted  his  tenancy ; 
and  the  court  will  never  permit  a  tenant  to  set  up  a  title  against  his  landlonl. 
S  Ves.  jun.  696.    Doe  v.  Pegge^  1 T.  K.  760,  ta  mtie.    £t  vide  postea,  SS9. 
note  (B). 
Mortgagor  real      (P)  The  words  of  Lord  Mansfield  ui  this  case  (^Ttag  v.  St.  2Kfidhaer«,  Bc/ft, 
owofr.      Mart'   t  Doug«  650.    S.  C.  Cald.  liO.)are  remarkable:— If,  says  his  Lordship,  the 
gagee  majf  gain   estate  on  which  a  pauper  resides  is  substantially  his  property,  that  is  suffi- 
settkment,  cient,  whatever  forms  of  conveyance  there  may  be ;  and  therefore  a  mort- 

gagor in  possession  gains  a  settlement,  because  the  mortgagee,  notwithstand- 
ing the  form,  has  but  a  chattel,  and  the  mortgage  is  only  a  security.  It  Is 
an  affront  to  common  sense  to  say,  the  mortgagor  ie  not  the  real  owner.  A 
mor  gagor  has  a  right  to  the  possession  till  the  mortgagee  brings  an  eject- 
ment. After  the  mortgagee  has  got  into  possession,  he  may  giUn  a  settle- 
ment. And  Per  Butler,  J.  5  T.  R.  772.  «'  In  Rex  v.  .Se.  AficAocTs,  Baih,  it 
was  said,  that  either  a  mortgagor  or  mortgagee  might  gain  aietUemcnt 
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Mortgag9t*8 
tUle  po83e89oryf 
he  and  mort- 
gagee miut 
have  twenty 
yeare  pouet' 
tion  between 
them. 

Assignment  to 
pay  debts  eqni* 
vaknt  to  tiutrt' 
gage^  and  pos- 
session of  E.  of 
R.  forty  days 
jore  uxoris, 
gains  settle- 
meat. 


JBut  if  the  mortgagee  evict  the  mortgagor,  and  take  pos-  Not  after  evie- 

session,  the  mortgagor,  though  afterwards  occupying  permis-  J^^Slf  p^" 

sively  for  a  particular  purpose,  will  not  thereby  gain  a  settle-  mtMivWy,  as  to 

ment.    A  pauper  entitled  to  an  equity  of  redemption  of  a  free-  1^,  ^^g^essUm 

then  not  bekig 

""" ^— ---^-^——-^^-— -———----—--—---—-—----— —^-—    flj  mortgagor. 

eeeor^mg  to  eu'eumstanees.    One  of  those  circnmstances  u  possession,  and 
upon  possession  aU  the  qaestions  have  turned.'' 

Twenty  yemrs  possession,  by  any  means,  gives  a  title ;  and  therefore 
where  a  partv  had  t)een  in  the  occupation  of  a  cottage  and  premises  nineteen 
years  and  a  half  by  intrusion  on  the  waste,  and  then  his  mortgagee  brought 
an  ejectment  a^inst  him,  and  turned  him  out  of  possession,  but  continued 
in  tlie  occupation  himself  upwards  of  half-a-year,  when  he  and  ibe  mort- 
gagor sold  the  property,  this  was  held  to  confer  a  settlement  on  the  mort- 
Simr.    Rex  v.  Britton^  1  Burr.  631.    «  Bott.  P.  L.  482.  pi.  501. 

10  the  case  of  King  y.Edringtony  1  East.  288,  a  leasehold  cottage,  which 
the  jMiaper^s  wife  had  purchased  before  marriage,  was  assigned  by  Iter  and 
her  first  husband  to  a  trustee  in  trust,  that  he  should,  by  sale  or  mortgage, 
niie  lOL  for  the  benefit  of  the  parish,  by  whom  the  family  lud  been  before 
leliered  to  that  amount,  and  met  payment  of  the  same,  in  trust,  to  re- 
smga  the  premises  to  the  former  owners.  The  parties  always  continued  in 
pONession,  and  it  did  not  appear  that  the  money  was  ever  paid,  or  what  was 
thendoe  of  the  cottage.  And  the  question  was,  whether,  oq  the  death  of 
tlie  first  husband,  the  pauper  who  married  the  widow,  gained  a  settlement 
by  residing  forty  days  in  the  cottage  of  which  the  had  retained  the  posses- 
iioo.  Lord  Kenyon,  C.  J.,  in  delivering  the  judgment  of  the  court,  ob- 
serfed,  that  the  premises  were  assigned  to  the  trustee  for  the  purpose  of 
icearing  the  re-payroent  of  a  sum  of  money  expended  by  the  parish  for  the 
OK  of  die  man*s  family,  and  tliis  was  equivalent  to  a  mortgage,  and  no  more. 
After  the  expiration  or  the  usual  time  given  for  the  payment  of  the  mortgage 
noney,  the  estate  became  absolute  in  the  mortgagee  at  law,  but  neither  courts 
tf  law  nor  e^ity  lost  sight  qf  what  the  parties  intended.  In  mortgage  deeds, 
liere  was  sometimes  introduced  a  clanne,  that  the  mort^gee  might  repay 
himself  by  sale  of  the  mortgaged  premises,  without  the  concurrence  of  the 
'M'^SBfoi',  but  a  court  of  equity  would  (his  Lordsiiip  thought)  controul  the 
eiercise  of  that  power,  [contra,  antea,  19.]  He  was  sure  they  would  con* 
tmU  it,  in  an  instance  like  the  present,  upon  payment  of  what  was  due,  Tiie 
trustee,  in  such  a  case,  would  be  bound  to  execute  a  re-conveyance,  and  in 
the  case  in  question,  there  was  an  express  clause  to  that  pnrpos^.  Virtually, 
therefore,  there  was  no  more  than  a  mortgage,  and  it  ought  to  be  govei-ned 
hy  the  same  rules.  With  repect  to  the  case  of  Rex  v.  St.  MichaeVs,  Bath,  it 
was  very  plain,  that  the  greatest  stress  was  laid  on  the  circumstance  of  the 
pcapei's  possession  having  been  obtained  by  fraud.  After  touching  upon 
the  interest  which  he  had  in  the  premises  conveyed.  Lord  Mansfield  said,  at 
the  end  of  the  case,  there  was  still  another  and  a  stronger  ground  in  this 
[St.  Michael  Bath's]  case,  for  the  possession  was  obtained  by  fraud.  Now, 
if  the  other  point  had  been  dear,  he  [Lord  Mansfield]  would  not  have  used 
snch  an  expression.  In  the  case  before  the  court,  (Lord  Kenyon  con- 
tinued) the  possession  was  not  fraudulent,  and  therefore  he  was  of  opinion 
that  the  second  husband^  the  pauper,  gained  a  settlement  by  his  residence 
OB  the  estate,  which  came  to  him  by  operation  of  law,  on  his  marriage. 

The  court  again  referred  to  the  doctrine  of  Lord  Mansfield,  as  stated  in 
the  text  in  the  case  of  Rex  v.  Tarrant  Launceston,  3  East.  Z^6,  wliere  Lord 
EUenborongh,  C.  J.,  expressed  a  wish  to  confine  the  acquisition  of  settle- 
neats  by  the  possession  of  estates,  to  the  strict  letter  of  the  statute  9  Geo.  l. 
c.  7.  s.  5,  namely,  for  so  long  only  as  there  was  an  union  qf  interest  and  occupa- 
<<«■  in  ihe  thing;  and  his  Ix>rd8hip  said,  in  cases  of  this  kind,  he  should  be 
ntch  inclined  to  ask  with  Lord  Mansfield,  what  interest  had  the  pauptr  iu 
the  estate  ?-^Bat  the  true  question  appears  to  be,  whether  the  prembes  are 
sabitantially  the  pauper's  property ;  and  then,  whether  the  conveyance  be 
ia  the  form  of  an  absolute  disposition  in  trust,  or  of  a  mortgage,  it  will  not 
Uttke  any  difference,  if  the  possession  be  not  fraudnlent  or  merely  permis • 
<ive.  See  also  Rex  v.  Fritwell,  7  T.  R.  197,  and  Rex  v.  Honghton  Le  Spring, 
1  East  247.  But  these,  and  the  preceding  cases,  have  no  reference  to  tiio 
^flcstioo  of  value  under  the  statute  9  Geo.l.  c.  7.  How  iar  a  mortgagee 
■iy  be  a  purchaser  within  that  statute,  see  t  Nolan,  P.  L.  96,  Jd  edition. 


Expression  qf 
rule  as  to  pa* 
rish  settle^ 
menis. 


109  -  CAP.  VII.         INTEREST   OF    A    MOET6A€OR    IN 

ixrfd  estate  (u\  which  had  been  mofftgaged  by  his  father,  hav- 
ing  been  evicted  by  the  assignee  of  the  mortgagee,  afterwards 
gained  permission  of  the  steward  of  the  assignee  to  inhabit  a 
houses  part  of  the  mdr^aged  estate^  ai^d  which  was  then  un- 
[  S22  ]  tenanted,  for  the  purpose  of  overlooking  some  rqfoirs,  which 
he  proposed  to  do  upon  the  estate,  with  an  intention  to  sell  the 
same,  and  pay  the  mortgage  money.  In  consequence  of  such 
permiftion,  he  went  into  the  house,  and  inhabited  the  same  for 
npwards  of  three  months,  when  he  was  removed  by  an  order  of 
Justices.  The  pauper  did  not,  during  such  residence,  do  any 
thing  towards  the  rq)airs  of  any  of  the  houses,  or  towards  a 
sale  of  the  estate.  No  agreement  was  made  between  the 
pauper  and  the  steward,  with  respect  to  any  rent  to  be  paid 
by  the  pauper  for  such  house.  The  question  was,  whether 
the  pauper  gained  a  settlement  by  this  residence  i  And  it  was 
held  that  he  did  not  For  though  it  is  clear  that  an  equitable 
^  title  is  sufficient  to  give  &  settlement,  that  only  applies  where 
the  mortgagor  is  in  possession.  But  in  this  case  be  had  neilher 
jm  in  re,  nor  ad  rem. 
'■Mrv****''      If  one  borrows  money  for  another  on  a  mor^;age(x)^'lie 

ki§  indebitatoi  ''^^y  ^®  ^  ^^'^  against  him  to  pay  off  the  mortgage  money,  aad 
aasnmpiit         gjjjU  „q|  |,g  p^^  |q  y^i^  indebitatus  assumpsit. 

[  2£d  ']  The  methods  of  redemption  and  foreclosing  being  found  di* 

hamidtoreHL9*  ^^^ry,  expensive,  and  inconvenient,  not  only  to  the  mortgagee 
wUntomtender  but  also  to  the  mortgagor,  the  l^islature  deemed  it  necessaiy 
GMtrf  Maypr*.'  to  interfere,  and  in  some  d^ree  remedied  it  by  the  7  Geo.  2. 
•^Awltfljr^  c»  20.  by  which  statute  it  was  provided,  that  after  payment  or 
M  dirfendan^'M  tender  by  the  mor^agor  of  principal,  interest,  and  costs,  the 
puSntil^B  mortgagee  shall  maintain  no  ejectment,  but  may  be  compelled 
^^i  to  re-assign  his  securities,  and  deliver  all  deeds,  evidences,  and 

writings  in  his  custody,  respecting  the  mortgaged  premises  to 
Ae  mortgagor  (q).     And  that,  where  a  bill  is  filed  to  redeem 

(tt)  The  King  v.  InhabiianU  qf  Ca»  Selw.  N.  P.  Ind.  voc,  Mortgsge.— 

therington,  S  T.  R.  771.  [Vide  et'utm  £if.] 

Rex  V.  FritweU,  7  T.  1^.  197.  Rex  v.  (x)  Mosely,  318. 
Hoitght<m  Ls  Springs  l  East  S57.  and 


CoM^firii  (Q)  This  is  the  first  section  of  the  act,  and  hereon  it  has  been  decided, 

aeetwn  of  siai.     that  where  a  mortgagee  recovered  possession  of  the  mortgaged  premises, 
T  Geo.  f.  c,  20.    under  a  judgment  of  the  Court  of  Common  Pleas,  in  an  unddcnded  eject* 

menty  in  which  the  mortgagor  did  not  appear,  the  court  had  not  any  juris* 
diction  to  restore  the  posseision  of  the  premises  to  the  mortgagor  on  iiis 
paying  the  debt  vrith  interest  and  costs;  out  that  if  the  recovery  had  been 
against  a  tenant  of  the  mortgagor,  the  court  would  have  set  aside  the  judg* 
menty  and  let  in  the  mortgagor  to  defend  as  hindlord,  that  he  might  have 
been  in  a  condition  to  apply  to  the  court  to  stay  prooeediegs  on  the  tofais  of 
tho  statute,    Dm,  dem  TM  v.  iZee,  4TawBt.  867. 
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or  fe  forecloaely  tbe  coort  may,  upchi  appIkatioB  by  the  de- 
feadanty  and  mptm  hit  adntting  (he  light  and  title  of  >lhe  plains- 
tiff  ia  the  aok,  before  tncfa  suit  be  brooght  to  hearing,  make 
such  order  or  decree  thereio,  as  wouU  have  been  made  in  case 
sBch  tuit  bad  then  been  regularly  broug^  to  bearing  before 
iachcoQrt(R)« 

Bat  it  k  provided,  that  this  act  AM  not  eitend  to  any  case  extefi^kere 
where  the  person  against  whom  tbe  jiedemption  is  prayed,  afaali  ^ImS^ 
(by  mnting  nnder  bis  hand,  or  the  band  of  his  attorney,  agent,  ^^Mjn^ 
orwiintor,  to  %e  ddi.«f«d  i>efiin»  the  mooey  shaU  foe  brougiu  t^::^;^!!^ 
into  soch  tsoust  of  law,  to  the  attomqr  or  solicitor  for  'cbe  other 
aide)  insist,  either  that  the  party  praying  a  redemption  has  net       [  224  ] 
aright  to  redeem,  or  that  the  premises  are  chargeable  with 
other,  or  different  principal  sums  than  what  appear  on  the  face 
of  the  mortgage,  or  shall  be  admitted  on  the  other  side ;  nor 
to  any  case  wbere  Ae  right  of  redemption  to  the  mortgaged 
lands  and  premises  in  question,  in  any  cause  or  suit,  shaU  be 
controverted  or  questioned  by  or  between  cBfferent  defendants 
IB  tbe  aanae  cause  or  suit  (s) ;  nor  sbaU  he  any  jpr^ndice  to 
any  subsequent  mortgagee  or  incumbrancer. 


(R)  This  is  the  solwtance  of  the  Sd  section  of  the  statute,  an^  for  the 
OMs  hereon  see  note  (T),  next  paee. 

(S)  In  the  case  of  GoodtUU^  on  tbe  demise  of  Taysntm  v.  p4>jK,  7  T.  K.  ia5,    Ejeeimfni  noI 
the  nortgagor,  in  bar  to  an  action  of  eiectment  in  the  Court  of  King's  Bench   «<ayed  if  mart' 
by  the  mortgagee,  set  up  a  right  to  redeem,  on  the  argument  of  a  rule  niaif  g*»g^  Aos 
wiiieh-had  been  obtained,  caUing  on  the  mortgap;ee  to  shew  cause  wtiy  the   ugreed  to  earn- 
ejectment  should  not  be  stayed  on  payment  of  prmcipai,  interest,  and  costs,    vey  Em  of  ILi9 
Tiie  plain tiif  (the  mortgagee)  produced  an  affidavit,  in  which  it  was  stated,   mortgagee* 
that  m  the  year  I79f ,  [a  time  after  the  date  of  the  mortgage  (it  is  pre-    "* 
niiied\  bnt  that  fact  does  not  appear  on  the  report,]  the  defendant  (tlie 
mortgagor)  had,  by  an  agreement  under  seal,  in  consiaeration  of  a  certain 
MOB,  agreed  to  convey  the  premises  to  the  mortgagee  absolutely ;  and  that  a 
WD  of  money  dae  from  the  mortgagor  to  the  mortgagee,  should  be  deducted 
oat  of  the  purchase  money  so  to  %e  paid,  and  that  several  applications  had 
been  snice  made  to  the  mortgagor,  to  complete  tbe  unrchase,  which  he  had 
refoseo.    T^  counsel  for  the  mortgagor  admitted  the  agreement,  but  con- 
tended, that  such  ao -agreement  to  convey  was  not  witliin  the  proviso  of  tbe 
act   Lofd  Keoyon,  C.  J.,  however,  held,  that  the  mortgagor  had  not  any 
tight  to  redeem,  for  that  a  court  of  Equity  would  decree,  him  to  complete 
bU  oootiact  made  ia  1792.    The  application,  his  Lordship  said^  was  against 
tbe  jastice  of  the  case,  and  if  he  were  to  listen  to  it  and  strip  the  mort- 
mee  of  hb  lefal  title,  it  might  let  m  a  posterior  equitable  right,  to  the 
prejudice  of  the  mortgngee,  though  he  (the  mortgagee)  should  thereafter 
obtain  a  decrae  for  the  performanoe  of  the  agreement  -  The  court  would 
sot  theiafore  st^  the  proceedmgs  in  the  ejectment,  and  the  rule  was  dia- 
«*»ied. 

There  is  also  a  short  note  of  a  case  to  tlie  same  effect  In  Mr.  Serjeant   Contra  v  ^ 
Wikon*s  Reports,  1st  vol.  80,  (Skimur  v.Staeey).    The  defendant,  being  a   amceyanee 
prisoner,  moved,  that  upon  paying  principal,  interest,  and  costs,  to  be    tendered* 
coopiited  and  taxed  by  Uie  Master,  all  proceedings  in  an  ejectment  on  a 
niortfage  deed  might  be  stayed  upon  the  statute  4  ^^  5  Ann.  [a  statute  not  to 
befouad],  and  that  he  (the  defendant)  might  be  discharged  out  of  custody. 
Ilie  counsel  for  the  plaintiff  objected  that  the  defendant  had  agrurd  to 
omvey  to  the  plaintiff  tbe  equity  of  redemption  ^  but,  it  appearing  upon  an 
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TkerrforeP.  A  reference  to  a  Maater  in  Chancery  to  take  an  accoant, 

Si^iS::  t   «»der  thi.  .totute,  mu.t  proceed  upon  «Jmi«oa  of  the  prio- 
ferenee.  cipal  and  interest  due  upon  the  mortgage  (y);  and  the  Master 

cannot  admit  evidence  (t). 
Xorigagnr  »  By  the  7  W.  &  M.  c.  25.  It  is  enacted,  <'  that  no  person 
M#«/orfai^u«  9hall  be  allowed  to  have  any  vote  in  election  of  members  to 
rf  Mrt^wtd  2%n%  in  parliament,  for  or  by  reason  of  any  trust,  estate^  or 
gagHif  mf09^  mortgage,  unless  such  trustee  or  mortgagee  be  in  actual  pos- 
session or  receipt  of  the  rents  and  profits  of  the  same  estate  \ 
but  that  the  mortgagor,  or  ces^tM  que  trust  in  possessioD,  shall 
and  may  vote  for  the  same,  notwithstanding  sucb  mortgage  or 
trust."  (u) 

(y)  Vide  HutoH  v.  Hewtom^  4  Yes.  jna.  105. 


affidavit  read,  that  the  plaintiff  had  not  tendered  to  the  defendant  a  deed  of 

conveyance  to  be  execnted,  and  tliat  no  bill  in  equity  was  brought,  the  coart 

granted  the  motion,  after  taking  time  to  consider. 

H^fffif  fwffffin        (*^  To  dispute  that  admission,  or  examine  into  the^iumtafM  of  wlntis 

eamUy  on  tM.     ^^^^  ^  ^^*  ^^^>  ^^^  ^^  ^  *^^^  where  the  bill  was  not  confined  merely  to 

7G(0oi.2«c.SO.    f^i^elosnre,  but  claimed  a  distinct  demand  beyond  the  mortgage,  it  wsi 

decided,'  that  no  order  or  reference  could  be  made  under  this  statute.  Bai' 
iard  v.  Clarke,  7  Ves.  489.  So  in  a  case  where  the  mortgagee  was,  by  pro- 
ceeding at  law,  entitled  to  execution,  no  relief  was  allowed  under  the  lU- 
tnte.    AmU  t.  Uovd,  S  Ves.  &  Bea.  15. 

Though  the  de&ndant  may  be  entitled  by  the  statute  to  comeinvpoa 
motion,  and  have  an  immediate  reference,  yet  if  he  be  in  contempt  for  want 
of  an  answer,  he  will  not  be  permitted  to  move  for  a  reference.  HwU  v. 
M^Cartne^,  13  Ves.  560.  The  jurisdiction,  dnder  the  statute,  giving  ^^<^ 
effect  of  a  decree  for  a  foreclosure  by  a  short  order,  is  the  same  as  if  tbe 
cause  were  brought  to  a  hearing,  llie  time  for  payment  therefore  of  tM 
mortgage  money  may  be  enlarged  on  the  usual  terms.  fVukereU  v.  DebgM, 
9  Ves.  36.  5.  C.  Coop.  27.  In  another  case,  on  a  motion  for  a  reference, 
nnder  this  act,  the  court  refused  to  direct  the  Master  to  talie  into  the  ac- 
count costs  incurred  at  law,  no  mention  of  proceedings  at  law  being  vatat 
In  the  bUl ;  but  the  court  gave  leave  to  amend  the  bill  in  that  respect^oa 
directed  the  motion  to  stand  over  until  the  bill  was  amended.  ^ftUsra  v. 
Jdagm-,  3  Madd.  4SS.  But  a  decree  under  this  statute,  though  "^  J^ 
motion,  cannot  be  discharged  on  motion.  Ctdde  v.  jPok^  1  Bro.  Co.  ts. 
514. 
CoMily  elw-  (U)  But  the  mortgagor  in  possession  will  not  be  permitted  vote  if  the  in- 

tiamg*  terest  of  the  mortgage  money  reduces  the  value  of  tlie  premises  below  for^ 

shiUings.  Heyward  on  Conn.  Elec.  94.  And  to  entitle  a  raorteagee  to  a^ 
in  parliament,  he  must  have  been  in  possession  of  the  premises  tor  a  penoa 


SioMt 


of  seven  years  by  the  statute  9  Aim.  c.  5.  s.  4.  postea,  S84.  ,  ,  -^ 

With  respect  to  electors  for  boronglis  and  towns,  it  is  observable  tnai 
one  case  where  a  mortgage  was  paid  off  by  a  loan  Arom  a  third  P^*^  mort- 
mortgagor,  without  interest,  three  months  previously  to  an  election,  w«  "■?  ^ 
gagee  being  then  in  possession,  and  it  appeared  tliat  the  "'^'^^^L,^ 
the  election  had  made  a  new  mortgage  to  the  lender  for  the  1"^°^^.  I^ia 
and  interest,  the  vote  of  the  mortgagor  was  held  bad,  though  be  wa* 
possession  at  the  time  of  the  election.    See  Male  on  Elec.  996, 


*:.*. 
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CAP.  Vm,  [  2«5  ] 

OF  THE    ESTATE   OF  THE    M0BT6AGBE,  &C. 

1 0  form  an  accurate  idea  of  the  nature  of  the  interest  of  a    View$  to  be 
mortgagee  in  the  estate  pledged  as  a  security,  he  must  be  viewed  ^!S^«^^^, 
at  four  periods  of  time :    First,  At  the  instant  of  executii^  the 
mortgage,    and  before  forfeiture,  while  possession  is  (as  is 
usuallj  the  case)  in  the  mortgagor.    Secondly,  After  the  mort- 
gage is  forfeited  by  non-payment  of  the  money  at  the  day,  and 
before  the  mortgagee  enters  into  possession.    Thirdly,  After 
die  mortgagee  enters  into  possession  on  the  eviction  of  the 
mortgagor.    And  fourthly.  On  foreclosure,  of  which  we  shall       [  £26  ] 
speak  at  large  hereafter  (a). 

Tie  estate  of  the  mortgagee  (a),  until  forfeiture,  still  con-  Mwigm^sm- 
tioues  as  it  was  at  common  law,  before  the  interference  of  ^rifj^i^'^'^ 
courts  of  equity :  he  is  entitled  to  an  estate  as  tenant  in  mort- 
gage in  fee,  or  for  term  of  years,  subject  to  any  agreement 
made  between  him  and  the  mortgagor  relative  to  the  posses- 
sioo,  and  defeazable  at  law  by  performance  of  the  condition. 
As  ao<m  as  the  estate  is  created,  he  may  enter  into  possession ; 
but  as  the  payment  of  the  interest  is  tiie  principal  object  of 
tbe  mortgagee,  he  seldom  avails  himself  of  that  right,  unless 
obliged  so  to  do,  to  secure  payment  of  the  interest,  or  with  a 
view  to  compel  the  repayment  of  the  money. 

It  follows  from  hence,  that  all  leases  or  other  interests  in  the  LegMu^tmri^ 
land,  made  or  conveyed  by  the  mortgagor  subsequent  to  the  ^^^t  ««<- 
mortgage,  though  before  forfeiture,  are  void  against  the  mort-  g^^» 
gagee  (A).    As  to  him  the  tenants  under  such  leases,  or  persons 
claiming  such  interests,  may  be  considered  as  trespassers,  dis- 
leisors,  and  wrong-doers. 

{a)  Vide  1  Atk.  170.  Tifle  antea,  Si5.  et  postea,  554.— 

(6)  Kteeh  v.  HaU^  sopra.  [SOS.  et      Ed.] 


(A)  To  these  foor  general  heads,  the  reader  will  expect  to  And  the  par- 
tkiilan  of  this  chapter  reduced,  but  the  author,  it  is  to  be  lamented,  has 
not  followed  this  nor  any  other  particular  division  in  the  ensuing  consider* 
aiioD  of  the  estate  and  interest  of  the  mortgagee.  Indeed,  it  is  sincerely 
to  be  wished,  that  he  had  adopted  a  more  succinct  arrangement  of  his  work, 
or  It  least,  that  he  had  introduced  some  kind  of  subdivision  into  chapters, 
«Ucb  cmlwace  sach  an  extensive  variety  of  matter.  • 
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[227] 

Mortgagee  f  on 
notice^  aUUUd 
,  to  reni  on  leaae 
madepriorto 
moHgMge,  and 
to  dU  ttrreari 
fli  time  qf  NO- 
tiee^  for  which 
he  wou  ditiruiH 
MfUhoit  ^eet' 
maU, 


[  228  ] 


1229] 


On  the  same  principle,  the  mortgagee  (since  the  statute 
4  Ann.  c.  16.  to  dispense  with  the  necessity  of  attornment  of 
tenants)  on  notice  becomes  entitled  to  the  rent  of  the  premises 
mortgaged  (if  let)  from  the  time  of  executing  the  conveyance ; 
for  the  rents  and  profits  are  liable  to  the  debt  as  well  as  the 
premises  themselves.  This  was  determined  in  the  case  of  Mcts 
V.  Ga//rmore  .and  another  (c),  upon  a  special  case  reserved  in  an 
action  of  trespass  at  the  assizes  for  Staffordshire.  The  case 
was  as  follows ;  One  Harrison,  being  seised  sn  Se%,  ob  the  first 
of  January,  1772,  demised  oartain  premisea  to  the  plaintiff, 
Moss,  for  twenty  years,  at  the  rent  of  40/.  payable  yearly  oa 
Ibe  12tk.of  May;  and  an  May  1772,  he  mortgaged  tbrs  same 
premisea,  in  fee,  to  At  deCendant,  Mrs.  Gallimom«  Moss  odd* 
tinned  in  poasession  from  the  date  of  the  lease,  and  paid  Us 
aent  r^ulady  to  ife  mortgagor,  all  hut  £8/.  whidi  was  due  be- 
foDe  the  flMMlh  of  KovendHsr,  177B|  when  the  mor^agor  be 
ouae  a  bankrupt,  being  at  the  time  indebted  to  the  mortgagee 
in  more  than  that  sum  for  interest  on  the  mortgage.  Go  the 
34  of  lanuaryy  1779^  one  Harwar  went  to  the  plaintiff,  on  be- 
half of  GaUaore,  shewed  him  the  mortgage-deed,  and  de^^ 
manded  from  him  the  rent  then  remaining  unpaid.  This  wti 
the  first  demand  that  OaUimore  made  of  the  rent.  The  plain* 
tiff  told  Harwar  that  the  assignees  of  Harrison  had  demanded 
it  before,  vis.  on  the  3 1st  of  December;  but  when  Harwar 
jBaid  that  GaUimore  would  distrain  for  it,  if  it  was  not  paid, 
he  said  he  had  some  cattle  to  sell,  and  hoped  she  would  not 
distrain  till  they  were  sold,  when  he  woitfld  pay  it.  The  plaia- 
tiff  not  having  paid  according  to  this  undertaking,  the  other  de^ 
fendant,  by  order  of  Gallimore,  entered  and  distrained  for  the 
nenty  and  thereupon  gave  a  written  nolioe  of  such  distress  to 
Ibe  plaintiff  in  the  following  words :  '^  Take  notice,  tliat  I 
**  have  diis  day  seized  and  distrained,  8lc.  by  virtue  of  an  sa- 
^'  thority,  &.c.  lor  the  sum  of  £8/.  being  rent,  and  arrears  of 
^'  rent,  due  to  Esther  Gidlimore^  nt  Miohadmas  last  past,  for, 
''  &c. ;  and  unless  you  pay  the  said  rent,  See."  He  accord- 
ingly sold  cattle  and  goods  to  the  amount  of  22/.  £5.  .  The 
question  stated  for  the  opinion  of  the  court,  was,  whether,  un- 
der all  the  circumstances,  the  dbtress  could  be  justified  ?  ^nd 
the  court  determined  that  it  might,  saying  thb  case  was,  in  its 
consequences,  very  material.  It  was  the  case  of  lands  let  for 
years,  and  afterwards  mortgaged ;  and  considerable  doubts  ia 
such  cases  bad  arisen  in  respect  to  the  mortgagee,  when  the  te- 


(c)  Dovg.  Rep.  !265.  [279.  4tli  ed.  and  lee  pMtea,  S3l,  in  natit.^Bd] 
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saiit  coiladed  with  the  mor^gagoiC)   f^h  ^*  ^^^^^  frotec6ag  Mortgagee  may 
tbe  possessioD  of  stidi  a  tenant,  he  oeuM  not  be  tamed  out  by  l^^j^^' 
the  mortgi^ee.    Of  Iftte  yean  the  cowts  had  goae  so  far  ae  to  leasee  prior  to 
pennit  Ihe  mortgagee  to  proceed  by  geetment^  if  he  had  gifeo  heilm^^t 
notice  to  tbe  tenant  that  he  did  not  kiteiid  to  disturb  his  poe*  "<>'  '<;  disturb 
session/ bat  only  required  die  rent  to  be  paid  to  htm,  and  noC  «o]|(b}. 
to  the  mortgagor.     This^  however,  was  entangled  with  diffi-* 
eiilties.     The  question  here  was>  whether  the  owrtgagee  was 
or  was  not,  entided  to  tbe  renC  im  arrear  i    Before  the  statute  ;, 

of  Queen  Anne,  attornment  was   necessary,  on  the  principle 
of  notice  to '  the  tenant  (c) ;  bat  when  that  took  place,  it  cer* 


i*«M*#<^W*iM 


(B)  In  the  oonrse  of  tbe  arg^rnients  at  the  bar,  in  the  case  ofKeedi  r.   Doctrine  ta 
BiUi  antea,  tOS»    Doug.  f3.  (n.  7.)  Liord  Maiufield  aaid,  he  entiFeiy  ap*  text  over^ruUd, 
prored  of  what  bad  been  done  by  Nares,  Justice^  on  the  Oxford  Circuit »  Mortgagor  am* 
aid  sftenrards  cenfiraed  by  that  coert,  in  the  case  of  fTJUItf,  lessee  o^  noe  recover  if 
iflnttleif  T.  HawkUig^  vix,  not  to  suffer  a  lessee,  nnder  a  lease  prior  to  the>  leaae  he  prior 
^^^K^S^f  to  avail  himself  of  such  lease  on  an  ejectment  by  tlie  mortgagee,   fQ  mortgage. 
if  he  lutt  had  netiee  before  tbe  actioa^  that  the  mortgagee  does  not  intend  to 
tun  kim  out  of  possession*    And  Ihs  Lordship  again  recognised  the  rule  in 
^^'PeggCy  iT.  R.760,  in  aoHs,  as  well  as  in  the  case  in  the  text.    It 
Iwy  however,  been  considerably  sliaken,  if  not  entirely  ovefHrnled,  ub  a 
subsequent  case  before  Lord  Renyon,  {Doe  v.  Staple,  t  T.  JR.  684.)  wherein 
itwssheht,  (against  the  mortgagee,)  that  in  ejectment,  the  plaiatMTnnMt 
recoTer  on  a  legal  tiHe^  even  though  he  may  claim  only  suiyeet  to  the  chmge^ 
(BQller,  J.  dimdienJtey  adhering  to  the  doctrine  of  Lord  Mansfield.)    And 
11  th«  case  of  Doe  ▼.  Whmtony  8  T.  R,  S,  the  court  were  unanimoasly  oi 
opioioD,  that  a  plaintiff,  who  claimed  nnder  an  elegit,  executed  subsequently 
t«  a  lease  granted  to  the  tenant  In  possession,  conia  not  recover  in  eject- 
■CB^  altfaoagh  be  had  given  the  tenant  notice,  that  be  did  not  neaa  to 

<&tDrb  bis  possession,  his  object  being  merely  to  get  into  the  receipt  of  the  I 

rents  and  profits  of  the  estate. 

See  also  Doe  v.  Wrooty  5  East.  132.    Roe  v.  Lowe,  1  H.  Bl.  446 ;  and  Good* 
^Uv,Joiu8t  7T.  R.  43,  where  it  was  held,  that  a  satisfied  term,  if  not 

found  by  the  jury,  npon  a  special  verdict,  to  have  been  surrendered,  will  | 

bar  a  recovery  in  ejectment.    This  latter  subject  will  be  treated  of  more 
fniiy  io  a  subsequent  note.  i 

(C)  The  reason  for  attornment,  says  Lord  C.  B.  Gilbert,  in  his  Treatise    Of  attommad. 
00  Tenorea,  p»  41*  was  threefold,  1st  That  the  tenant  in  possession  might 

not  be  sabjected  to  a  stranger,  or  a  new  lord,  without  his  own  approbation  ;  ' 

2d.  That  he  might  know  to  whom  he  was  to  render,  his  services,  and  distin- 

cni&b  the  lawfu  distress  from  the  tortious  taking  of  his  cattle ;  and,  3d.  I 

^t  by  such  attornment  the  grantee  of  the  reversion  or  seignoty  might  be 

Pit  ioto  possession  of  it,  and  that  others  might  be  apprized  of  the  transfer,  j 

The  necessity  of  attornment  is,  however,  now  almost  entirely  taken  away 

^7  Ihe  statutes  4  &  5  Ann.  c.  16,  and  11  Geo.  t.  c.  19.  s.  11.    By  tlie  former  *  I 

statute  it  was  enacted,  that  all  grants  and  conveyanees  of  any  manors.  Sec*  ' 

sboald  be  good  witliout  attornment  of  the  tenants ;  but  it  was  provided  that  no 

teoaat  should  be  prejudiced  by  payment  of  rent  to  any  grantor  before  notice 

Even  to  hun  of  tne  conveyance  to  the  grantee  (1 T.  R.  385.)  ilnd  by  the 
tter  statute,  after  recitine  that  the  possession  of  estates  was  rendered  preca- 
noos  by  the  frequent  and  fraudulent  practice  of  tenants  attorning  to  strang- 
^  Bflder  pretended  titles,  it  was  enacted,  that  all  attornments  should  be  ab- 
s^tcly  null  and  void,  and  the  possession  not  altered  therebv,  except  such  at 
were  made  in  conse<|uence  of  some  judgment  at  law,  or  decree  in  equity, 
sr  made  with  die  privity  of  the  landlord  or  lessor,  or  to  any  mortgagee  tfier 
the  mortgage  u  becomie  forfeited.  Till  the  passing  of  these  acts  tbe  doctrine 
of  attoinment  was  one  of  the  most  copious  and  abstruse  points  in  the  law. 
The  Conunentary  on  Littleton  is  plentifully  interspersed  with  observations 
concerning  it,  and  they  are  collected  and  arranged  by  Mr.  Thomas  in  the 
ladex  to  Us  valaable  edition  of  Coke  upon  littleton.    But  these  statutes 
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tainly  had  rektion  back  to  the  grant,  and,   like   other  rela* 
tive  acts,  they  were  to    be  taken  together.     Thus,    livery  of 
seisin^   though    made    afterwards,    related   to    the    time  of 
the  feoffment;   smce    the  statute,   the  conveyance  was  com- 
plete without  the   attornment;    but  there  was    a   provision, 
that  the  tenant  should  not  be  pr^udiced  for  any  act  done  by 
him,  as  holding  under  the  grantor,   till   he  had  received  no- 
[  250  ]      tice  of  the  deed ;  therefore  the  payment  of  rent,  before  suck 
notice,  woe  good*    With  this  protection  he  was  to  be  considered 
by  force  of  the  statute,  as  having  attorned  at  the  execution  of 
the  grant.     And  here  the  tenant  had  suffered  no  injury.   No 
rent  had  been  demanded,  which  had  been  paid  before  he  knew 
of  the  mortgage.   He  had  the  rent  in  question  still  in  his  hands, 
and  was  bound  to  pay  it  according  to  the  legal  title.     Bat 
having  notice  from  the  assignees,  and  also  from  the  mortgagee, 
he  dared  to  prefer  the  former,  or  keep  both  parties  at  arms- 
Mmigttgee  may  length.    In  the  case  of  executions  it  was  uniformly  held,  that 
•ml  Todt^M   if  &"7  one  acted  after  notice,  he  did  it  at  his  peril.     He  did  not 
' /JiMMtiM^^    offer  to  pay  one  of  the  parties  on  receiving  an  indemnity.    K% 
mmiftigt.  between  the  assignee  and  the  mortgagee,  who  was  entitled  to 

the  rent?  The  assignees  stood  exactly  in  the  place  of  the 
bankrupt,  ^ow  a  mortgagor  wa$  not  properly  a  tenant  at  will 
to  the  mortgagee,  for  he  was  not  to  pay  him  rent,  he  was  only 
so  quodam  modo  (i2). — Nothing  was  more  apt  to  confound  than 

(<0  Quitre   tbU  reuon-^it   seems  for  the  agreement  to  take  rents  and 

otherwise— at  least  mitil  forfeltnre  profits  seems  cleaiiy  to  make  him 

of  the  condition,  when  perhaps  he  tenant  at  will  (d).     Vide  Gtsry  v. 

may  become  tenant   at  sufferance ;  Bearcrrfif  Carter,  65.    Bat  as  that 


Cf  «f fsfMRciil.    have  rendered  attornment  unnecessary  and  inoperattre ;  and  the  learning  oa 

this  brancfi  of  tlie  law  appears  to  have  become  so  useless  that  not  a  sinsle 
article  on  the  snbject  is  to  be  found  in  Bacon's  Abridgment ;  and  Mr.  Viiier 
has  inserted  nothing  respecting  it  in  his  volnminous- compilation  but  an  ei- 
tract  from  Lord  Ch.  B.  Gilbert's  Treatise  on  Tenures.  The  reason  however 
for  attornment,  so  far  as  it  proceeded  on  notice  to  the  tenant,  is  stili  appli- 
cable to  the  case  of  a  mortgage ;  for  a  mortgagee  will  not  oe  entitleid  to 
the  rents  under  a  lease  made  pnor  to  the  mortgage,  until  he  shall  have  given 
notice  to  the  tenant  of  the  mortgage,  and  requirea  payment  of  the  rents  to 
himself.  Otherwise  than  thin,  actual  attornment  is  seldom  heard  of  in  prac- 
tice, except  to  a  receiver,  or  hi  the  case  of  a  recovery  in  ejectment,  where 
the  tenants  frequently  attorn  to  the  lessor  of  tlie  plaintiff,  in  order  to  Mve 
the  expence  of  sheri£»  poundage  and  officers  fees  on  executhig  a  writ  of  pci* 
session. 
Auiku^ifuOTf  (D)  Id  PowesUii  v.  Blaeknum  it  was  sidd,  that  if  there  be  a  proviso  that 
CjnaniiiMl.  the  mortgagor  shaU  continue  in  possession  for  the  time  given  for  re-payoent 

of  the  roortpge  money,  he  will  then  be  tenant  for  so  many  years.    Cro. 
Jac.  659.    And  what  can  more  clearly  evince  the  position  uiat  the  mort- 

Sgor  is  not  any  kind  of  tenant  to  the  mortgaeee,  in  the  generally  received 
port  of  that  word,  than  that  (as  Lord  Mansfield  observes  In  the  text)  the 
mortgagor  is  not  liable  to  pay  the  mortgagee  any  rent  It  is  also  observ- 
able, that  it  has  been  decided  that  a  mortgagor  cannot  without  an  expreo 
eontract  be  charged  with  the  payment  of  rent  to  the  mortgagee,  oor  ittith 
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ttBimiUe.    When  a  court  or  a  ocNinsel  called  a  mor^^gor  a       [231  ] 

tenant  at  will,  it  was  barely  a  comparison.  He  was  like  a  tenant 

at  will ;  the  mortgagor  received  the  rent  by  a  tacit  agreement 

with  the  mortgagee,  but  the  mortgagee  might  put  an  end  to  the 

agreement  when  he  pleased.     He  had  the  legal  title  to  the  rent; 

and  the  tenant  in  the  present  case  could  not  be  damnified ;  for 

the  mortgagor  could  never  oblige  him  to  pay  over  again  the 

rent  which  had  been  levied  by  this  distress.    This  remedy  was 

a  very  proper  additional  advantage  to  mortgagees,  to  prevent 

collusion  between  the  tenant  and  mortgagor. 

But^  on  a  motion  (e)  for  sequestrators  to  pay  rents  to  the   Moss  o.  Oal- 
moftgagee,  which  they  had  received  from  the  tenants  of  the  ^S^rX!^ 

Hnemeni  a  only  nntil    defanit  of  N.B.  Hie  esse  of  Mbsm  v»GaUimorg 

ptymcot  of  the  mortgage  money.—  then  was  a  sub-tenancy. 

Qiere,  if  after  he  may  not  be  con-  (#)  In  Chancery,  5th  July,  1786. 
filtered  as  tenant  at  sufferance  (s). 

aliibOity  to  rent  in  an  action  for  nse  and  occupation ;  for  that  the  contract    Jtntenti,  moi 
between  the  parties  is  for  payment  of  interest,  and  not  for  |)ayment  of  rent.   reni^9§emeibjf 
See  9  Pres.  Con  v.  SOS.    And  with  respect  to  the  species  of  tenancy  under   mortgage* 
which  a  mortgagor  onght  to  be  classecl,  the  modern  cases  have  shewn  that, 
althoegh  some  qualities  of  a  particular  tenancy  may  be  ascribed  to  him,  yet 
is  odienhe  is  so  widely  different,  that  it  is  impossible  to  say  he  is  either 
the  one  or  the  other.    But  this  subject  has  been  amply  discussed  in  a  pre* 
ceding  note,  antea,  p.  t08,  note  (A),  to  which  the  reader  is  referred. 

(E)  He  may  perhaps  be  considered  as  a  9111m  tenant  at  sufferance,  ac- 
cording to  the  distinction  of  Sir  Orlando  Bridgman,  C.  J.,  in  Gtarv  ▼• 
BtBtr^,  ubi  supra,  Car.  66,  who  observed,  tint  there  were  two  kinds  of 
tenant!  at  sufferance ;  proper  tenants,  and  qwtri  tenants  at  sufferance.  Of 
liUi  latter  must  be  the  mortgagor,  if  he  be  any. 

(P)  The  court  of  King's  Bench  have,  howcTcr,  since  confirmed  tliis  case  Moss  o.  CvaHt- 
as  to  the  point  deduced  from  it  in  the  marginal  placita,  antea,  p.  ttf»  more  cot^fimedm 
Mr.  Jnstice  BuHer  said  he  held  the  decision  to  be  sound  law,  and  stated 
tkkt  he  was  dedred  by  Lord  Manitfield  to  declare,  that  on  consideration  his 
Urdthip  was  most  perfectly  satisfied  with  the  determination  in  that  case. 
Birek  ▼.  fVkUej  1  T.  R.  384.    In  that  case  notice  of  the  mortgage  to  the 
tennt  was  compared  to  attornment,  and  it  was  argued  at  tlie  bar  for  the 
pUintiff,  that  attornment  when  made  related  back  to  the  time  of  the  grant ; 
b«t  Co.  Litt  310  b.  is  contra ;  for  there  it  is  said,  that  attornment  will  not 
eotitle  the  grantee  to  the  rents  which  become  due  between  tlie  time  of  the 
r«ntand  the  time  of  the  attornment.    The  court,  however,  (in  favour  of  Mortgagee^om 
the  plaintiff's  argument)  appears  to   have  been  of  opinion  that  he  was   natict^  emiiiUd 
entitled  to  recover  all  the  rent  due  at  the  time  notice  was  given,  and  all  the   to  all  rent  dne^ 
srreart  of  rent  which  remained  in  the  hands  of  the  tenant  at  that  time  ;  for  oad  w  orretr. 
tiial,  after  notice,  the  plaintiff  must  be  considered  as  landlord  from  the 
date  of  the  lease,  and  entitled  to  all  the  rents  from  that  period,  provided 
tlie  tenant  have  not  previously  paid  them  over  to  his  origuial  lessor.    And 
Per  Boiler,  J.  tliis  was  settled  \n  the  case  of  Sir  John  WaJtta  and  otkerM  v. 
Ofiftt,  Cro.  Jac.  992.  where  it  was  agreed  that  the  lessee  was  not  hound  to 
V*y  the  rent  without  notice,  and  if  he  had  paid  it  to  his  original  lessor,  it 
^si  a  good  excuse  for  him,  and  he  might  plead  it ;  but  if  he  hnd  noi  paid  U 
<A<  Mctum  gave  him.  nUiee  to  pay  it  to  the  groMtee,  and  then  he  waM  chargeable 
/walltW  was  not  paid.    This  case  (continued  the  learned  Jndpe)  shewed 
i»t.  How  much  the  common  law  regarded  and  required  notice  where  a  per- 
xn  had  not  the  means  of  knowing ;  for  at  that  time  there  was  no  statute 
^hicli  required  notice  to  be  given,    tdly.  It  shewed  where  attornment  was 
dKpenied  with  or  supplied  by  a  statute,  that  the  grantee  had  as  complete 
"od  perfect  a  title  as  if  attornment  had  actually  been  made.    Sdly.  It  forti* 
^  an  argument  on  which  he  relied  much  in  the  case  of  Most  v.  Gtdiimore 
f^wn  from  the  form  of  pleading,  namely,  that  since  the  statute  an  attorn* 
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mortgaged  estate,  hi«  Honovi  ibe  Meiter  of  the  RoHb,  mU, 
|b»t  tbe  Court  of  Kiiig>BeQcb,  be  imdentood^  bow  eoterteiBed 


mmt  was  never  alleged  either  in  a  declaration^  in  covenant,  or  in  an  avowiy, 

nMek  eo«l«  oaly  bt  bccanac  It  mm  topplled  by  tbt  atataCe,  taid  tfMcftw 

unnecessary.    Ajid,  4thlv.  It  proved  that  nothing  could  excuu  the  Utuejnm 

paying  the  rent  to  the  assignee  M  actual  payment  to  the  original  lessor,  without 

naUce  of  tkegrmt;  OMiy  if  tktii  were  Mt  mm»  he  may^pkad  tf.    hti^mm 

before  the  court  the  plaintiff  was  tbe  landlord  of  the  defeudaat.    The  laad- 

lord  bad  a  clear  legal  title  whichbe  codM  snpport  on  pleading  ei^r  in  m 

action  of  coTenant,  or  in  avowry,  and  the  tenant  was  answerable  to  his 

action,  unless  be  could  allege  some  legal  bar  in  his  defence,  which  he  couli 

only  do  by  shewing  paymeni  to  the  grantor  before  notiee. 

Lessee  should         Before  we  proceed  to  tbe  nest  subject  of  the  chapter,  it  may  be  useftil  to 

enquire  for  his      recapitulate  the  leading  rules  respecting  the  influence  which  the  mortgage 

Ussor^s  title*        transaction  has  on  Itaies  ibr  ycais,  or,  as  Hiay  ar«  gonentty  Itfmed,  h» 

bandry  or  occupation  leases.  It  frequently,  indeed  generally,  is  the  case, 
that  the  tenant  takes  his  lease  without  inquiring  into  the  landlord's  power 
to  grant  it ;  esteeming  questions  on  that  bead  the  most  insulting  and  pie- 
sumptuous.  It  afterwards  proves  that  the  estate  was  in  mortgage,  and  sqIh 
scqAently  the  mortgagee  gives  him  notice  of  the  incanibrance,  and  reqaiies 
the  rent  to  be  paid  to  htm,  but,  in  the  interim  perhaps,  the  mortgagor 
(pnshed  to  an  extremity)  has  distrained  while  the  tenant  Is  meditating  on 
the  dilemma  to  which  he  is  reduced.  And  although  the  ftted|ilea«A  lUa 
head  of  law  may  be  clear  and  distinct,  yet  it  genei-ally  happens  iu  the  cad 
that  the  tenant's  flocks  and  herds  fall  a  prey  to  the  urgent  necessities  of  his 
indigent  landlord.  He  may  have  takeu  u  long  leaso  at  a  modeiale  reiit»aBd 
brought  his  farm  into  a  flourLshing  condition,,  when,  he  receives  intelHgeDce 
of  a  prior  incumbrance,  which  may  possibly  be  shortly  followed  mtb  ft 
notice  to  i^uit  or  a  rise  of  rent  by  the  aiortffage&  therebv  making  his  loua 
^  practicany  m valid.    ThcSe  considerations,  therefore,  renaer  it  higuly  essea* 

tial  in  every  individual  taking  a  lease,  to  demand  an  tnapection  of  the  title 
of  the  intended  lessor,  if  there  is  the  least  ground  to  suspect  that  the  farm 
is  in  mortgage.    See  antea,  160  of  this  edition.  1  Pros.  Abs.  13.  and  DetertM 
▼.  BoUon^  18  Ves.  505. 
What  if  lease  he       We  have  seen,  that  where  the  hinds  are  let  for  years,  or  on  a  tenancY 
h^ore  or  qfter  from  year  to  year,  and  then  mortgaged,  tke  lease,  or  yearly  tenancy,  wiB 
Mor<g«fge«  protect  the  possessioif  of  the  tenant  asainst  the  mortgagee,  who  cannot  by 

eiectnient  or  any  other  means  either  tSm  him  out  of  poiiesaion  or  increase 
uie  rent,  but  that  on  notice  of  the  iucumbraBce  tbe  tenant  must  pay  tbe 
accruing  rents  to  the  mortgagee,  at  also  all  arrearaffcs  accnmuUting  Irooi 
the  date  of  his  lease,  for  which  (if  the  mortgagor  could)  the  mortgagee  may 
distrain  or  bring  bis  action  for  nse  'and  occupation,  though  net  in  actnal 
seisin  of  the  premises  at  the  time  tlie  rent  or  arvcamge  became  due,  WoodC 
381.  Sd  edit. ;  and  with  reapect  to  the  lease  no  notice  to  qnit  vnU  be  aeces* 
sary  on  the  determination  of  the  term ;  but  as  to  the  tenancy  from  year  li 
year,  the  tenant  will  be  entitled  to  six  nmntlta  notice  to  qnit,  either  ten 
tbe  mortgagor  or  mortgagee,  or  bis  assignee.  iT.  R.  380. 580.  aad  sea 
Salk.  945.  If,  on  tbe  other  hand,  the  mortgagee  have  acquired  fhe  pnori^f 
and  the  lease  be  made  subsequently  te  the  mortgage,  without  the  mortga- 
gee's concurrence,  the  mortgagee  may  recover  in  ^ectment  againBt  the  t» 
nant,  without  giving  him  notice  to  quit,  or  notice  of  the  iucombivctt 
3  East,  451.  With  regard  to  the  rents,  the  right  to  these  will  vest  in  the 
mortgagee,  as  well  those  m  arrear  as  what  accmea  afterwards.  Itisiw^ 
ever  uliservable,  that  the  mortgagee  cannot  bring  an  dectment  agaiast  the 
leasee,  nor,  as  it  is  presumed,  dutrain  for  the  rentwithonC  be  hattfae  J^ai 
estate ;  and  in  all  cases,  after  notice  of  tbe  mortgage,  it  will  be  incamhcot 
on  the  tenant,  before  he  pays  any  future  rents  to  the  mortgagor,  to  have  the 
sanction  of  the  mortgagee  to  that  payment  lo  prevent  tbe  liability  of  his 
being  called  on  again  for  a  second  render. 
Of  notice  to  The  mortgagee  is  entitled  to  the  whole  rents  and  proflts,  but  as  tbe  re* 

pay  rents,  celpt  of  the  whole  would,  if  more  tlian  the  sum  due  to  bun  for  interest, 

make  him  a  trustee  for  the  residue,  and  of  course  acoouatable  for  deduc- 
tions for  Und  tax,  and  other  out-goings,  which  he  might  be  obliged  to  aih>« 
to  the  tenant,  it  is  better  that  no  more  than  the  sum  due  to  himself  (if  bis 
object  be  only  to  obtain  payment  of  the  interest  due  to  him)  should  be  de- 
mauded.    If,  however,  lie  find  his  Security  to  be  scanty,  his  notice  nay  be 
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doabls  of  the  propriety  of  the  decinon  of  Mo8§  v.  Gatti' 
fn0fr;  that  the  principle  upon  which  that  case  was  decided  was^  [  232  ] 
that  the  right  of  the  mortgagee  would  have  furnished  a  good 
defeocey  if  pat  on  the  record  bj  way  of  justification  under  the 
mottfjfg^  term  or  conveyance*  This  reason,  his  Honor  ob- 
MTfedy  had  io{poBed  upon  him ;  but  it  was  not  considered  that 
it  might  have  been  replied  to  the  defence,  that  the  mor^gagor^ 
tin  noticey  was  tenant  at  sufferance^  if  not  tenant  at  will|  to  the 
aMMlpgee. 

A  awrtgpgee  is  not  entitled  to  have  an  account  against  the  ^""Iffyry 
nor^igor  for  the  profits  of  the  estate  mor^^aged,  received  and  rents ;  cMrf 
apfiGsd  faj  Um  to  his  use (/).    If  a  person  take  a  mor^;age  ^VP^^ 
tidfl^  the  Conrt  of  Chancery  will  let  him  take  possession  of  the  martgtigor  m< 
olils,  bnlwiU  not  make  the  party  he  leaves  in  possession  ac»  ^i^l^^^ 
csaat  for  the  past  rents.    If  the  mortgagee  has  not  the  lq;al 
tide  to  the  mortgaged  property,  the  Court  of  Chancery  will 
tppoinl  n  receiver  (o) ;  but  it  can  do  no  more.    And  the  rule 
rf  efaity  is  the  aune  where  the  mortgagor  has  actually  given 
tbe  wufrtgtgtt  a  power  to  receive.    If  the  mortgagee  omits  to 
m  diat  power,  be  must  impute  it  to  himself  if  the  profits  are 
goae.    The  court  will  not  make  the  mortgagor  accountable. 
It  would  be  agunst  all  rules  of  equity  in  the  cases  of  mort*-      [  233  3 
pgrn  to  decree  an  account  for  the  time  when,  by  the  Con- 
or permission  of  the  mor^;agee,    the  {H-ofits   have 
wceivfid  and  iq^lied  as  the  mortgagor  mi|^t  think  fit. 


hfayUm  te  wliole  of  tbe  rents,  wbiefa,  if  more  than  the  arrears  of  in* 
tam  dee,  lie  win  kave  a  right  to  apply  in  part  diidiarge  of  the  principsl. 
lie  ajbrm  ef  the  notice  adapted  to  eaeh  altenative  in  tlie  Appendix, 

N».xvn. 

fiWB  Uk  pieeeding  ohserrationfl  it  followty  that  when  a  person  has  con-   Mwigtgar  oMd 
tiicted  for  A  Icese,  aad  the  premises  are  in  mortaafe,  both  the  mortgagor  wurrtgtifwe 
aii  morteagce  should  join  in  tlie  demise.    The  mortgagee  should  **  demise^  skouldj^im  in 
hma,  aadS  form  let,"  and  the  mortgagor,  **  grant,  demise,  lease,  ratify,   granting  UuseM* 
m4  eonfinn ;"  aad  the  rent  should  be  reserved  to  tbe  mortgagee  so  lo^g  as 
Ike  picmisea  shall  remain  in  mortgage;  and  to  the  mortgagor  for  the  residue 
at  aay)  of  the  tetm.  The  whole  legal  estate  is  in  tbe  mortgagee,  he  therefore 
dMa  be  the  leasing  party.    It  is  the  more  material  to  notice  this,  as  it  is 
cmmoB  to  nnke  the  aior^agor  demise  with  the  consent  only  of  the  mort* 

El  hat  the  sfaaple  asseat  of  the  mortaagee  to  the  mortgagor's  grantiag 
of  the  nsortfiged  premises,  would  be  wholly  inoperative  for  the  pur- 
fsse  ef  transfenteg  an  Interest  to  Uie  lessee.  Nor  will  a  lease,  even  made 
W  a  mottaMse,  (wuhont  the  mortgagor)  aad  before  foreclosure,  altboogh  he 
ke  hi  pcssSion  under  the  mortgage,  be  good,  in  equity,  agauist  the  mort- 
gigar,  aaiem  It  he  of  necessity,  aad  to  avoid  aa  apparent  loss.  Sceflna- 
fi^v.ClOT,  9Mod.  1.  S.C.  poatea,  t47 ;  and  see  also  Sel.  Ca.  Chan.  55. 
Usabft  V.  bSL  9  Yem.  84.  1  Roee,  Ca.  Ba.  444,  postea,  186  of  this  edition, 
ane  (N).  and  for  a  form  of  this  kind  of  lease,  the  Appendix,  No.  XVI,  and 
mciMle  there. 

(0)  See  awie  on  the  appohitment,  power,  aad  office  of  Receiver,  postea, 
SS9,tawlfa. 
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[  «55  ] 


In  die  oMe  of  Sparhm  ▼.  Smiih(g)j  Ae  court  rBfiind,  on 
bill^  to  compel  mn  asngnee  of  a  term  oo  mortgage  to  ^tcofer 
Ilia  asngnment ;  the  object  of  the  lessor  ia  requiring  it,  b«i^  to 
make  him  liable  to  the  covenants  of  the  mor^agor,  although 
he  had  not  taken  actual  possession  of  the  premises. 

This  was  a  mortgage  of  houses  held  upon  leases  for  seven 
yearsi  with  covenants^  that  the  lessee  should  repair,  defeazable 
upon  payment  of  the  money  lent,  and  interest.  The  houses 
being  greatly  out  of  repair,  the  orig^al  lessor  filed  a  bill  to  dis* 
cover,  whether  the  lease  was  not  assigned  to  the  mortgagee, 
ahd  to  compel  him  to  perform  the  covenants  on  the  lessee's 
part.  The  defendant,  by  answer,  insisted  he  never  was  in  pos- 
session,  nor  bad  received  any  of  the  rents,  except  a  small-  sum 
fay  an  order  from  the  mortgagor  to  one  of  the  tenants,  which 
was  paid  him  in  part  of  what  was  due  on  the  mortgage^  and 
not  as  rent.  And  the  court  thought  it  was  the  mortg^ee's 
folly  to  take  an  assignment  of  the  whole  term,  whereby  he  suIh 
jected  himself  to  die  covenants  in  die  original  lease,  instead  of 
taking  a  derivative  lease  of  all  the  term  but  a  niondi^  or  week, 
or  day>  as  he  might  have  done,  yet,  as  he  was>  only  a  mort- 
gagee, and  never  in  possession,  would  not  assist  the  plain*- 
tiff  to-  chaige  him  to  perform  the  covenants  m  specie;  but 
left  the  plaintiff  to  recover  at  law  as  well  as  he  could,  md  dis- 
missed die  bin. 

But,  in  a  subsequent  case  (A),  where  one  hundred  pounds 
were  lent  by  way  of  mortgage  upon  an  assignment  of  a  build- 
ing lease,  and  the  mortgagee  never  entered  nor  took  possession, 
but  lost  the  money  lent ;  the  defendant  in  equity  having  re- 
covered against  the  mor^agee,  as  assignee,  the  rent  reserved  on 
the.  lease,  the  bill  was  to  be  relieved  against  tbe.recoveiyat 
law  ;  and  the  court  dismissed  it  ^  saying,  the  mortg)igee  was  ill 
advised  to  take  an  assignment  of  the  whole  term. 

Upon  an  accurate  investigation  of  the  reasons  upon  which 
the  decisions  in  the  two  preceding  cases  were  founded,  they 
will  appear  perfectly  reconcileable ;  in  bodi,  the  principk  of 
law,,  that  an  assignee  of  a  whole  term  is  subject  to  the  cote- 
nmUi  in  the  original  lease^  is  fully  admitted.  The  diffoent 
events  of  the  appUcatbns,  therefore,  did  not  arise  from  a  con- 
trariety of  opinions  as  to  the  legal  operation  of  such  an  as* 
signment,  but  arose  from  the  parties  having  changed  sides  oa 


(g)  S  Vera.  fT6.     [Text  confirm- 


(k)  PUkingtfm   V.  iSKdler    «t  aL' 
t  Vera.  374. 


the  flpplicatioiis  to  the  court  (h).  In  the  fdrmer  case  the  lessor 
was  piaintifTy  and  being  unable  to  make  out  his  case  at  law^ 
withoat  the  help  of  equity,  applied  for  its  aid  to  enforce  a  ri* 
goroot  and  hard  demand,  founded  in  strict  law )  the  cottrt>  in 
this  case,  as  it  does  in  all  otbei^^  when  it  is  called  upon  to  use 
a  dncretibnary  powery  took  into  its  consideration  the  relative 
situation  of  the  parties;  and  the  plliintiff*8  daim  being  ud* 
coofciooable,  elected  to  remain  passive,  and  leave  the  parties^ 
as  they  stood  at  law ;  but,  in  the  latter  case,  (he  assignee  waa 
phdnliiF  against  die  lessor;  so  that  he,  and  not  the  lessor^ 
soagblthe  aid  of  equity,  after  die  latter  had  obtuned  a  judg- 
ment at  law'  upon  the  covenants  ;  in  whidi  tase,  there  appeal^ 
tDme  to  have  been  no  ground  for  their  interference,  unite 
fiaod  (tf  misCdLe  had  been  suggested :  for  the  original  lessor, 
having  a  right  at  law  to  the  benefit  of  the  covenants  in  his  lease,  [  236  ] 
eqaity  in  that  case  must  folbw  the  law.  And  when  cases  are 
atteaded  with  hardship,  leaving  the  parties  to  such  remedy  only 
a  they  are  entitled  to  at  law,  is  not  uncommon  in  a  court  of 
eqiii^.  Thos^  if  a  bill  be  brought  by  a  remote  heir  against 
the  next  of  kin,  for  a  discoveiy  of  a  title,  and  evidence,  and  to 
hne  tenas'  removed  and  the  tide  at  law  cleared ;  this  being  a 
haid  case,  eqttiCy  will  not  assist ;  for  as  it  would  not  relieve  the 
diildran,  should  the  reibote  heir  recover,  so  neither  wBl  it  assist 
the  remote  heir. 

However,  upon  reconsideration  of  this  question,  in  the  case  Mortgagee  (at* 
dt Eaton  y/i  Jmcque8{i),  which  arose  upon  a  case  reserved  at-  ^SpiSrfTtfliS 
the  Sittings  for  Middlesex,  before  boiler.  Justice,  it  was  de-  f«  covaumu  k^ 
tenoinsd,  that  a  mor^gee,  assignee  of  a  term  for  years,  sliould  pomtdim.  SM 
oot  be  liable  to  the  covenanto  in  the  lease,  unless  he  had  taken  ^]MMf<«,t4i, 
Mai  poaaesaioo.    The  cironmstances  set  forth  in  this  case 
weie(i)^  that  on  the  1st  of  December,  1775,  the  plaintiff  de- 
mised the  tenements  in  question  to  Denys ;  that,  on  the  21st  of      [  837  ] 
June,  1777,  by  indenture,  made  between  Denys,  of  the  one 

(0  Eain  Y*  jQ€qu9  (I),    Doiig.         (A)  Ibid. 
Rep.  438.  [455, 4th  edition.— £d.] 

(H)  This  argmneBtWM  adopted  by  Lord  Chief  Justice  BaUUy  in  the  Ex- 
euqner  Chamber,  in  the  eme  of  wmiam  ▼.  B«MMpM(,  eit^  pottea,  S4% 

(I)  Ovc»«nled  by  ovetwbdmlng  anthorlty.    In  SHm  v.  Eimim,  Woodf*  f  «^  *' 
I«  &  T.  c.  3.  0. 15.  when  thia  oaae  waa  cited.  Lord  Kenyon  aaid,  he  would   Jscqne* 
•v«r.rale  it  withont  tiie  least  reluctance;  and  in  fVuierdeU  v.  Dale,  7T.  R.    eMrHmieo* 
912.  bis  Lordship  had  not  changed  his  opinton*    In  WUHami  ▼.  BMaMfUft, 
1  Brod.  6t  Bing.  S64,  Lord  Chief  Justice  Dallas  said,  he  had  collected  the 
opiBioQ  of  the  Judgei  on  the  point,  and  he  had  authority  to  say,  that  in  the 
<)pioioa  of  a  great  oB^ority,  thb  case  of  Eoivn  t.  Jacfiies  was  not  to  be  con- 
ndefwr as-having  been  rightly  decided.    It  is  met  by  the  maxini,  Qat  seahl 
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Marigage      part,  and  the  defendant  of  die  other  part,  after  reciting  the  leaae^ 
fftif^fffrff.      Denys  (for  the  considerations  therein   mentioned)  barguned, 
sold,  assjgned,  transferred,  and  set  over  onto  the  defendant,  faia 
,  executors,  adminbtrators,  and  assigns,  the  premises  demised -by 
the  lease,  and  all  the  estate,  right,  title,  interest,  benefit  of  re- 
newal, term  of  years,  and  time  to  come  and  unexpired,  pro- 
perty, profit,  claim,  and  demand  whatsoever,  of  Denys,  in  the 
same,  by  virtue  of  the  lease  or  otherwise  howsoever,  to  bold 
unto  the  defendant  for  all  the  residue  of  the  term  of  twenty- 
one  years  by  the  said  lease  demised,  and  subject  neverlheleas  to 
the  rents  and  covenants  therein  contained,  and  ivhich  were  on 
ike  ienanVs  part  to  be  paid, -kept,  and  performed:  in  which 
indenture  was  contained  a  proviso  for  making  the  same  void  on 
payment  of  one  hundred  and  fourteen  pounds  and  intereat  at 
five  per  cent,  per  annum;  and  there  was  another  proviso  and 
agreement  between  the  parties,  Uiat  until  defaidt  ahoald  be 
made  in  payment  of  the  one  hundred  and  fourteen  pounds,  and 
interest,  contrary  to  die  intent  of  the  said  proviso,  it  should  be 
[  S38  ]       lawful  for  Denys,  his  executors,  administrators,  or  assigns,  to 
hold  and  enjoy  the  premises  without  interruption  finom  tiie  de- 
fendant; that  the  interest  which  became  due  on  die  m<Mtgi^ 
was, regularly  paid  up  to,  and  on,  the  2l8t  day  of  l>eceiiifiar, 
1778;   and  that  die  defendant  never  had  possession  of  the 
houses  under  the  mortgage.     The  question  submitted  to  the 
court  was,  whether  the  plaintiff  was  endded  to  recover  the  rent 
which  became  due  at  Christmas,  1 7799  fron^  ^  defendant  i 
And  Lord  Mansfield  said,  that,  in  point  of  feet,  tins  case  must 
have  existed  for  a  centuiy  past  in  a  thousand  instances.    In  thia 
great  town  particularly,  building  leases  had  been  and  were  p^^ 
petnally  mortgaging;   and  yet  no  instance  had  been  found, 
where  the  ground  landlord  had  attempted  to  chaigedie  mort- 
gtgee,  not  in  possession,   with  the  rent  or  covenants.    Hiis 
was  a  strong  ailment  against  the  plaintiff,  especially  where 
the  case  was  so  hard,  so  unjust,  and  unconscionable.    Num- 
berless inconveiiienciea^  would  arise  if  such  a  demand  could  be 
supportedr^    The  mortgagee  never  asked  whether  the  rent  was 
paid ;  he  only  looked  to  his  security,  and,  when  the  principal 
and  interest  were  paid,  he  re-assigned.     But,  if  the  pkindff  was 
[  239  ]      "8'>^>  ^  mortgagee  might  be  called  upon,  years  after  such  re- 
assignment, for  arrears  or  breaches  of  covenant  during  the  as* 
signment;  the  consequences^svotild  be  terrible;    and  all  this 
arose  from  a  mere  slip  in  the  attorney  in  making  the  conveys 
ance ;  for  if  he  had  made  it  an  under-lease,  by  leaving  a  in- 
version of  a  d»y  in  the  mortgagor,  the  landlord  would  have  had 
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no  pretext  lo  call  opon  the  mortgagee  {I).    Though  no  cases      Mortgage 
hid  been  cited  at  the  bar  which  applied  to  the  present  question, ,     ifnMhoMf^ 
tbe  court  had  found  two  in  Vernon^  which  he  would  state,  that 
it  ought  not  be  supposed,  after  this  judgment,  they  had  been 
oierlooked*      His  lordship  stated  the  cases  of  Sparkes  y. 
Sndth  and  PiUdngton  v.  Shaller  (m),  and  said,  the  latter  could  , 

not  be  supported ;  for  the  court  there  refused  to  relieve  the 
oiortgagee,  because  it  was  his  own  fault  to  take  an  assign* 
meat  of  the  whole  term,  and  not  an  undeMease  ;  but  that  was 
a  verj  common  ground  of  relief  in  equity*  These  cases,  there- 
fore^ left  the  question  as  it  stood  upon  ifae  aipiment  at  the  bar ; 
zni,  there  being  no  solemn  well*considered  decision,  the  court 
Jnight  resort  to  the  j>rinciples»  In  leases,  the  lessee,  being  a 
party  to  the  original  contract,  continued  always  liable  notwitb-  [  840  ] 
Mandiog  any  asaqinment ;  the  assigiiee  was  only  liable  with  re- 
spect to  his  possession  of  the  thing.  He  bore  the  burthen  RummHm^ 
while  he  enjoyed  the  beneOt,  and  no  longer :  and  if  the  whole  'emmMMMf* 
wtt  not  passed,  if  a  day  only  was  reserved,  he  was  not  liable.  sr^erlK). 
To  do  justice  between  men,  it  was  necessary  to  understand 
tiuBgias  they  really  were,  and  construe  instruments  according 
to  the  mtant  of  the  parties.  What  was  the  e£feot  of  this  uh 
itnunent  between  the  parties  i  The  lessor  was  a  stmnger  to 
it;  he  should  not  be  injured,  but  he  was  not  entitled  to  any  be* 
nefit  oader  it.  Could  they  shut  their  eyes  and  eay  it.was  an 
shsQlute  conveyance  i  It  was  a  mere  security  {  and  it  was  npt^ 
nor  eier  was  nwant  that  possession  should  be  taken  until  de* 
Mt  of  payment,  and.  the  money  had  been  demanded.  The 
1^  forfeiture  had  only  accrued  six  months,  and,  if  the  mort* 
Ssgee  had  wanted  possession,  he  coulcl  not  have  entered  t»& 
facd.  He  must  have  brought  an  cgectment.  This  was  the  . 
aodentanding  of  the  parties,  and  was  not  contrary  to  any  rule 
of  hw.  It  was  not  an  assignment  of  all  the  mor^agor's  estate, 
light,  title,  8cc.  Willes,  Asbburst,  and  Buller,  Justices,  were 
of  the-same  opinion. 

And   in  a   subsequent    cas^    of    Walker    v.  Reeves  (n),      [241  ] 
M.  28  Geo,  3.  this  doctrine  was  confirmecj  as  to  mortgages,  jf^^J!^ 
and  a  distinction  taken  between  the  case  of  an  asngpment  by 
Mjf  ofmoHgage^  and  unconditional  assignments  (l). 

(0  Ho^ford  Y.  HaUlh  I^oug.  174.  (n)  Doug.  Rep.  461,  note  (1> 

(«)  Sopn,  Xd4; 

(K)  F«r  a  landlord  cannot  maiotain  an  action  of  covenant  for  rent  against 
*>uder-letiee.    l  Dong.  183.  SerJ.  Frere's  edition. 

(L)  ^  This  case  has  been  materially  impeached  by  Twner  y.  Bichardwn^  Walker  «• 
^  EiilySSS.'*  Per  Bayley,  J.  1  Brod.  6t  Bing.  t45.  referring  to  Cope/aad  y.   RecYCs  t 
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Bat  die  aathority  of  tbe  cases  of  Eaton  ▼«  Jacque$,  and 
Walker  v.  JBteeceSf  has  since  been  doubled,  and  denied  lo  be 
kw(o)-  And  the  case  of  Lucas  v.  Camerfard(p)  seems  to 
support  a  directly  opposite  doctrine  to  that  which  mus  the  basis 
of  the  decision  in  these  cases,  viz.  that  the  assignee  was  oidy 
liable  in  respect  of  actual  possession. 

The  latter  case  arose  on  a  bill  by  the  eiecutors  of  lessor 
i^;ainst  the  depositary  of  a  lease,  to  secure  to  him  a  debt,  for 
specific  performance  of  a  covenant  in  the  lease  to  rebuild 
bouaes  upon  the  premises  m  the  eleventh  year  of  tbe  tenn^ 
¥fUiik  was  a  term  of  seventy-one  years,  to  be  bdd  for  the  first 
ten  years  at  a  pecuniary  rent ;  for  the  eleventh  year  at  a  pepper- 
corn rent ;  and  for  the  rest  of  tbe  term  at  a  pecuniaiy  rent 
Tbe  defendant,  by  his  answer,  stated  die  fact  of  the  disppsali 
by  way  of  mortgage,  and  insisted  that,  having  no  side  but  as 
mortgagee,  he  was  not  bound  to  rebuild*  L^ovd  Tbuilow 
(Chan.)  diought  diere  could  not  be  a  decree  to  rebuild,  as  be 
could  no  more  undertake  the  conduct  of  a  rebuilding,  than  of  a 
repair.  But  his  Lordship  said,  it  vras  no  matter  whether  the 
defendant  took  it  as  a  pledge  or  as  a  purchase,  he  could  not 
take  the  estate  as  a  security,  and  refuse  the  burden  diat  was 
upon  it,  which  having  once  taken  he  could  not  aheadoo: 
that  l^eing  then  only  an  assignee  in  equity,  no  aetion  could 
Ve  brought,  and  that  the  only  relief  be  could  give  the  plaia- 
tiff,  as  he  could  not  give  faim  damages,  was  to  put  bim  in 
a  situadon  to  recover  them ;  bis  Lordship  therefore  decreed, 
diat  the  defendants  should  take  an  assignment  of  the  lease, 
and  execute  a  couhterparti  and  that  he  must  pay  the  costs  (m). 


(o)  The  author  has  understood 
Hiat  the jpresetit  Chief  Jaitice  of  tlie 
coart  of  K.B.  denied  the  law  of 
the  case  of  Eaton  ▼.  Jacques  twice  in 


the  Sitting!  after  Trinity  Term,  1796. 
(p)  1  Ves.  Jan.  S35.  S  Bro.  Rep. 
Cba.  166.  et  Tide  CUy  ^  Imimi  ▼. 
Naah^  1  Vet.  12.  3Atk.5It. 


^^ethA'mott* 
gagit  Uabio  io 


SteeenSf  1  Bam.  Sc  Aid.  593»  Bat  these  caies  of  TMnor  ▼•  RUkoHoom^  and 
Copeland  v.  Stevau^  appear  to  have  been  decided  on  a  different  point*  In 
the  latter  it  was  held,  that  the  general  assignment  of  a  bankrupt^  personal 
estate,  under  his  comaussion,  4id  not  vest  a  term  of  years  In  me  assignees 
unless  they  bad  done  some  act  to  manifest  their  assent,  till  which  time  tbe 
term  remained  in  the  bankrupt,  and  he  was  liable  to  die  payment  of  rent 
accruing  subsequently  to  the  bankruptcy ;  and,  in  tl)e  lormer  case,  it  was 
said,  that  if  the  assignees  had  put  the  estate  up  to  auction,  this  would  not 
have  been  a  m^ifestation  of  their  assent  to  take  the  lease,  for  they  may 
have  dope  so  merely  for  an  experiment,  and  to  see  whether  it  was  vortb 
having.  In  the  case  however  of  actual  acceptance  (wUdi  may  be  done 
without  entry),  the  assignees' would  of  course  be  liable  to  the  ooveoants  for 
payment  of  rent.  Sec, ;  but  if  they  do  not  take,  they  will  not  be  liable  not- 
ivithstanding  the  assignment. 

(M)  On  ibis  subject  there  are  some  future  and  a  few  prior  decuions  to 
be  noticed.  The  point  for  consideration  u,  whether  a  mortgagee,  having  an 
assi^nipeu^  of  tbe  whole  leas^ld  ter^  by  way  pf  nnopgogiR,  and  not  beiag 


Bat  it  is  deuTi  that  if  the  mor^[agee  enters  into  pofl^^saidi^  V  "'^''^g^ 
1»  becomes  liable  to  all  oovenants  that  nm  with  the  land,  tmnnwJ^ek 

in  poMcsBion  of  the  egtate,  shall,  u  assignee  of  the  term,  be  liable  to  the  . 
coTenant  for  payment  of  rent,  and  other  covenants  which  may  be  reserved 
io  the  origioai  lease,  to  be  paid,  observed,  and  performed  by  the  lessee,  his 
heirs  and  assigns?  If  a  portion  of  the  term  merely  be  assigned  to  the  mort- 
gagee,  or  if  he  enter  uto  the  possession  of  the  premises,  in  both  these  in- 
stances the  law,  it  seems,  is  clear.  In  the  former  case,  he  will  not  be  liable 
to  the  covenants ;'  bat,  in  the  hitter  case,  he  will.'  (See  next  paragraph  of 
the  text.)  ' 

The  reasons  which,  from  time  to  time,  have  been  adduced  for  determin-  ilMSsns  tfi  &ts 
ing  the  proposed  question  in  the  negative  have  consisted  chiefly  of  tiiese  fwoowr, 
coosidsrations :— -that  the  assignment  was  a  mere  security,  and  not  intended 
t^the  parties  to  impose  a  burden  on  the  mortgagee;  that  all  the  estate, 
n^t,  title,  haterest,  &c.  of  the  mortgagor  was  not  legallv  .vested  in  tite 
SBsrtgagee  \  that  there  were  material  distinctions  between  legal  possession 
sjmI  actual  possession,  and  between  assignees  in  law  and  assignees  in  fiict ; 
that  the  mortgagee  could  not  be  said  to  have  any  actual  estate  till  entry ; 
tiat  in  pleading  it  was  necessary  to  state  that  the  mortgagee  entered,  and 
WIS  possessed ;  that  the  statute  did  not  transfer  the  use  into  possession, 
there  being  no  estate  of  freehold  to  serve  the  use,  and  therefore  that  it  was 
a  case  to  be  considered  wholly  at  common  law ;  that  at  common  law  an  estate 
could  only  be  perfected  by  possession ;  that  a  lease  for  years  laid  in  livery 
not  in  grant;  that  a  bare  lease  gave  an  interesse  termini  onl^,  the  lessee 
not  beSof  complete  tenant  till  entiy ;  that  there  was  neither  privity  of  estate, 
nor  privihr  of  amtract  between  the  original  lessor  and  the  assignee  till  pos- 
session taken :  and  that  the  parties  never  meant  tliat  possession  should  be 
tden  until  default  in  payment,  and  the  money  had  been  denmnded.  But 
these  aignments  were  far  from  convincing,  and  appear  to  have  had  little 
weight  with  the  court.  The  question  was  freauently  discussed  in  Westmin- 
ster HaB,  but  not  being  the  exact  point  in  dispute,  it  uniformly  eluded  a 
final  determination.  The  courts  however  evinced  a  disposition  to  treat  the 
case  of  Eaton  v.  Jacques  as  a  case  sat  ginerU^  and  to  fix  the  conditional 
sssigDee  widi  all  the  covenants  of  the  mortgagor. 

In  the  case  of  Jackson  v.  Vemon,  1  H.  Bl.  114.  (citing  Eaion  v.  Jacfuet)  Mortgagee  nei 
the  principal  object  of  inquiry  was,  whether  under  the  convevances  the  UaUe  to  provide 
xnntee  was  absolute  owner  of  the  ship  or  mortgagee  only  ?    And  it  was  Mp  with  neceu 
decided,  that  he  was  the  latter ;  and  as  such  that  he  was  not  liable  for  Mriee  htfore 
aecessaries  provided  for  the  ship  before  he  took  possession.    On  this  case  m^emtm,  Imi 
it  is  observable,  that  the  Judges  did  not  appear  to  have  been  aware  that  the  ^e  mtisC  rvpotr. 
aathority  of  Ea^oii  v.  Jacques  (a  case  which  had  considerable  weight  in  their 
detennination)  had  been  impeached.    It  is  also  wo^h  noticing,  that  the 
principal  case  related  to  the  provision  of  consnmablr  articles  for  the  ship's 
company,  and  not  to  repairs  of  the  ship  itself.    But  in  fVesterdHl  v.  DaUf 
7  T.  R.  306.  this  latter  point  came  directly  in  dispute,  and  the  question 
there  was,  whether  the  mortgagee  of  a  ship  out  of  possession  was  liable  for 
repairs?    Lord  Kenyon,  C.  J.  remarked,  that  whether  in  or  out  of  posses- 
sion the  mortgagee  was  the  legal  owner,  and  was  always  so  considered  in  a 
court  of  law,  notwithstanding  his  title  might  be  subject  to  equitable  interests. 
It  had  been  contended  at  the  bar  (said  his  Lordship)  that  a  mortgagee  was 
only  liable  when  in  possession,  and  what  proved  tliat  point  was,  that  in 
duirging  the  mortgagee  it  was  necessary  to  state  in  pleading  that  he  entered 
and  was  possessed.    But  with  great  deference  to  the  learned  Judge  who  gave 
that  reason,  his  Lordship  said  he  doubted  it ;  for  that  be  considered  those  as 
merely  formal  words.    It  was  not  however  necessary  for  him  then  to  decide 
these  points,  and  he  declined  giving  any  positive  opinion  upon  them ;  but 
as  several  cases  bad  been  cited,  he  thought  it  right  to  throw  out  these  doubts, 
lest,  whenever  the  question  should  arise  again,  it  might  otherwise  be  sup- 
posed that  he  had  acquiesced  in  these  determinations. 

That  the  mortgagee  will  not  be  liable  to  the  covenants  of  the  original  Aeeeptanee 
l^ase  until  he  has  actually  entered  in  possession  of  the  premises,  because  in  equal  io  enirf» 
pteadmg  it  is  necessary  to  declare  that  he  entered,  and  was  possessed,  is  an 
argument  which  turns  in  a  circle,  thus ;.— Entry  and  possession  are  necessary 
l)«»aBc  the  declaration  so  alleges,  and  because  they  are  necessary  the  de- 
daratkm  does  so-allege  i  and  it  u  open  to  remark,  that  the  form  of  pleading 
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[£43}     ibp  W  t»Im  k  cMi  mcfv^  asdy  flV^3^  die 
aubmil  to  the  losses  (9). 

(9)  Trahenu  et  d.'  t.  Adlier  et  sL'  1  Bro.  Par.  Ca.  105. 


in  Obeir  v.  Harri$,  1  U.  Rsyiii.  367.  b  material  to  ahew  ttiat  V  <ft«re  ft«  m 

aceentanee  of  the  ussignmenif  it  wiU  he  eqnvaUnt  lo  on  acfital  entry, 

LuUnlitiee  ofi-        *"»«  caw  of  SifMe  v.  £iniii«,  Woodf.  L.  6c  T,  c.  S.  s.  15.  vrai  decided  on 

cnw  6«  Mftrn-    ^^  <>une  principle  as  fVeaterdeU  ▼.  Dofey  nbi  snpia.    Gibbs,  then  of  coon- 

ment  Ify  wkak     sel  in  the  cavse,  there  offered  proof  that  no  poBsession  was  taken ;  bat  Lord 

intereet.  Kcayon  saM,  wMA«r  fotteuiem  wtu  taken  er  not  made  mo  d^erenee.    And 

'        '  when  Oibbs  cited  Eattm  ▼.  Jaegnee  his  Lordship  said,  he  would  over«nile  it 

wilhont  tfie  least  relnctance ;  and  by  another  note  of  the  same  case  his  Lord- 

slrip  is  reported  to  have  sdd,  6y  aselfnment  rf  the  whde  estate  all  UabUUieM 

mecrue,  and  penene  who,  aet  with  eautum  oHwaye  take  a  nwrtgage  fer  a  term  one 

da»  short  ^  the  origmal  lease.    1  Brod.  &  Bme.  346.   ' 

Pevifee  qf  Eq.       In  CarliOe  ▼.  Btontre,  8  East,  487.  it  was  held,  that  the  devisee  of  te 

V  ILnot  Ijalde  eqoity  of  redemption  (^  legal  fee  being  in  a  mortgagee}  was  not  liable  in 

to  eooetumts  as  eoirenant  as  assignee  of  all  the  estate^  figkt*  *^^i  f"*^  interest  of  the  original 

osi^giie^  ^        coTeuantor;  Lord  Ellenborongh  obserTin|^  that  it  was  not  necessary  on 

whSe  ten^         that  occasion  to  Impngn  or  confirm  die  doctrine  Idd  down  in  the  case  of 

JBstea  T.  JaeqneSj  Dong.  455 ;  for  whether  a  mortgagee,  who  had  not  entered, 

were  or  were  not  Ihible  to  an  action  of  covenant  as  assignee^  it  was  quite 

clear  that  the  devisees  of  an  eqwUabU  estate  were  not  so. 

pewumdqfrent  '  i%e  qnestton  was  agahi  alluded  to  in  the  court  of  Common  iPleas  in  tl^ 

eamd  to  a^tuU  oaie  of  Gretton  y.  Dtoles,  4  Taunt.  766;  but  the  point  was  ag^  OTaded, 

cmry  ;  and  s^f^  and  the  case  detem^ed  on  another  cronnd,  namdy,  on  evidence  of  actual 

JIHent  to  render  possession.    The  evidence  oonsistea  of  tiie  testimony  of  the  tenants  who 

mortgagee  Urn"     occupied  the  premises,  and  one  in  particular  proved  the  defendant  (a  trustee 

hie  to  lODOiaiiff.   for  an  annuAtnit)  to  have  said,  *'  you  must  pay  the  rent  to  me,  I  am  become 

landlord  Ibr  my  client  who  has  the  annuity,  and  yon  must  pay  the  gronnd 
rents  to  me.*'   This  was  considered  to  be  not  omv  an  admission  by  the  de- 
fendant that  he  was  assignee^  but  also  an  act  vridcb,  under  the  circmn- 
stances,  wais  equivalent  to  an  entry  on  the  land ;  for  he  could  not  have  taken 
actnal  poeaeaslon  because  of  the  lease.    He  told  the  tenant  that  he  vras  the 
landlord)  which  vras  a  claim  of  tide,  and  this,  coupled  with  the  assignment 
and  giant,  was  sufficient  to  make  him  hindlord  of  the  premises,  and  (herefbre 
liable  in  oovenant  to  the  lessor  as  assignee  for  non-payment  of  rent|  nnd 
not  repftirfaag ;  and  snch  was  the  judgment  of  the  court. 
Mmtruree  of         Since  these  adjudications  tiie  question  under  consideration  does  not  ap« 
^hsUMn  ith  P^**^  ^  faave  occupied  the  attention  of  the  court  till  the  late  case  of  mmamu 
hie  to  (ovifmnit  ^*  BosaHjaetf  1  Brod.  St  Blng.  f 38.  vrfaere,  upon  solemn  argument  at  Ser- 


money  lent,  the  whole  interest  will  be  transArred  to  him.  and  he  win  be* 
come  liable  on  t^e  covenant  for  pajrment  of  rent,  although  he  may  not  haye 
occupied  or  become  possessed  In  fact.  The  ground  of  this  determination 
assamed  the  shape  and  anthori^  of  a  syllogism,  and  was  to  the  following 
(effect:— 1^  Actual  possession  is  not  necessaiy  to  render  the  lessee  liable 
finder  the  lease  to  the  payment  of  rent,  that  being  due  by  the  lease  or  con« 
tract,  an^  not  by  the  occupation. '  t^.  The  assignee  of  the  lessee  stands  ex- 
actly in  the  same  situation  as  the  lessee  after  condition  broken,  he  havm^ 
accepted  of  an  assignment  of  the  whole  interest  of  the  lease.  Et  S^,  ergo. 
The  assignee  «f  ill  be  liable  to  the  covenants  in  the  original  lease  before  or 
Uritlioot  any  actual  entry  or  occupation. 
4rguments  fif  In  support  of  tiie  first  term  of  the  argument,  the  text  of  Littleton  and 
thu  deeisioni       the  commentary  of  Lord  Coke  was  referred  to  (Litt.  s.  58.  p.  43  b.  Co.  Litt. 

46  b.),  in  which  latler  place  it  is  said,  **  It  is  to  be  understood  that  in  a 
lease  for  years  by  deed,  or  without  deed,  there  needs  no  livery  of  seisin  to 
be  made  to  the  leasee,  but  he  may  enter  when  he  will  by  force  of  the  same 
lease."  And  in  Littleton,  s.  66,  this  was  still  further  explained,  it  being 
there  said,  '*  Also  if  a  man  letteth  land  to  another  for  term  of  years,  albeit 
the  lessor  dieth  before  the  lessee  entereth  into  the  tenements,  yet  he  may 
('t)ter  into  theSisnie  tenements  after  the  death  of  the  lessor,  becauu  the  lessee 
py  force  qf  the  lease  hath  right  presently  to  have  the  tenemeiits  according  to 
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And  if  a  awftgagpr,  by  a  inofflgage4>f  a  turn  ?eited  in  hinii  Umikgwmu 
divests  himself  of  all  interest  thereini  in  the  conndofation  of  a  fSH^^gu^ht 


the  fonm  of  the  leate,  and  the  reason  (sayi  Lord  Coke)  is  because  the  in- 
terest of  tiie  tenn  dom  pass,  and  vest  t»  ike  lessee  ^ore  eiifrv  ;  and  therefore 
the  death  of  the  lessor  cannot  divest  that  which  was  vested  HTere."    And  so 
inBflteif  ▼.  Burbrkk^  1  Ld.  Rajm.  171.   8.  C.  1  Salk.  2^.    l  Latw.  74. 
it  was  laid  down  that  **  in  case  of  leasee  for  years,  the  rent  beeomes  dne  by 
the  lease,  and  not  from  the  entry,  and  tliere  is  no  need  to  aver  occapa^ 
tion,  because  the  lessee  is  liable  to  pay  the  rent  whether  he  oceupiea  or  aof." 
With  rpspeet  to  the  middle  term  or  the  syUogism  (which  is  always  by  far 
the  most  important  one)  it  was  observed,  that  tlie  assignment  of  the  lease 
in  question  was  of  all  the  ripjfat,  title,  and  interest  of  the  assignor  in  the 
lease  assigaed.    The  whole  interest,  therefore,  passed  from  the  lessee  to 
the  ssiigDee,  and  that  so  completely  that  there  was  a  covenant  for  re-assign- 
meat  oa  the  repayment  of  the  money.    It  vested  then  absohrtely  till  saoh 
re-assfgnment,  and  this  assignment  vras  not  rendered  less  absolnte,  because 
by  agreement  between  tiie  immediate  parties  (to  whidi  the  lessor  was  not 
privy)  it  was  stipulated  that  the  assignor  should  be  at  liberty  In  a  given 
eveoL  which  might  or  might  not  happen,  to  entitle  himself  to  a  re-€onvcy« 
loee  ay  repayment  of  the  money  borrowed ;  for  in  tiie  Intermediate  time  or  ' 
tffl  sudi  re-assignment  took  place^  the  assignee  stood  in  the  sitnatifln  of  the 
anifnor,  and  was  as  against  the  lessor  subject  to  all  the  liabilities  created  by 
the  lease ;  and  if  one  were  liable  without  entiy  and  possession,  the  other  vrouM 
be  eqoally  so»  and  that  the  former  would  oe  liable  was  fully  shewn.    Bat 
is  tte  case  in  question  there  could  not  be  any  doubt  whatever ;  for  the  spe* 
dsl  verdict  found  that  the  money  was  not  paid  on  or  before  the  day,  vriieBt 
if  not  paid,  the  assignment  was  to  become  absolute :  it  did  therefore  be* 
umt  absolute,  M  fhirt  IJUswossfrtcfly  ike  caee  qf  an  abeehUe  ess^naiail,  and 
f  abwct  therefore  to  all  the  rules  which  affected  it  as  such.    The  acoeptanoe 
of  9ie  assignment  was  the  acceptance  of  the  thing  assigned,  and  this  ooih 
sdtated  a  legal  tfioughnot  an  actual  possession ;  which  engendered  a  privity 
of  estate ;  and  as  to  a  privity  of  contract  thfsre  was  such  privily  alsof  for 
the  contract  of  the  lessor  was  vrith  the  lessee  and  his  esf^gns,  and  the  mort^ 
S^gee  was  the  ass^  of  the  lesMO.    It  was  therefore  a  contmct  between 
the  original  lessor  and  the  mortgagee ;  and,  lastly,  in  support  of  the  coo* 
dmioe,  the  case  of  CpoIb  v.  Harn*,  1  Ld.  Raym.  367.  vras  cited,  where  it- 
was  laid  down  by  Lord  Holt,  C.J.  «' that  the  amgmm  Acs  fM  estate  la  Mas 
htfmv  adrff^  though  not  to  bring  trespass,"  that  beuDg  an  action  founded  on 


Ob  this  case  it  is  observable,  that  It  seemed  to  tuin  considerBbiy  on  the  oAsstmIisiis  sa 
circmtttance  of  there  being  a  covenant  for  the  re*assignment  of  the  pre*  j^ii  ^^g^ 
luses^  on  repayment  of  the  ioqney ;  but  it  is  apprehended  that  the  sane 
decision  would  have  been  given,  if,  hutead  of  a  covenant,  there  had  been 
S  proviso  to  vacate  the  estate  of  the  mortgagee  on  repayment  of  the  money 
leat:  for  tl^  legal  i^talein  the  tenn  wonU  m  that  case  have  lyeeome  equally 
absoiote  in  the  mortgagee  on  the  breach  of  tiie  condition  as  in  the  other. 
It  may  also  be  usefolto  appriae  the  student,  that  this  case  arose  on  an 
action  of  covenant  for  the  non-pavment  of  rent,  and  not  for  the  non-per* 
formance  of  a  covenant  to  repair ;  but  the  principles  advanced  in  it  are.  It 
is  conceived,  as  much  applicable  to  the  one  species  of  covenant  as  to  the 
other. 

This  decision  renders  it  imperatively  inciUBbent  on  the  mortgagee  to  take    CmrftM  te 
in  under-lease  for  his  securi^,  instead  of  an  assignment  of  the  whole  term.    Mor^i^gie  fo 
B^  this  means  the  legal  privity  between  the  mortgagee  and  tiie  landlord    taikcnader-lMsa 
will  be  destroyed,  Doug.  174;  and  the  former  not  hable  to  the  covenants   iMteodqf  as- 
io  the  original  lease.    Antea,  940,  tn  ao<«s.    As  to  what  will  be  considered  .  ttraaieal. 
an  aader-lease,  the  reservation  of  a  month,  a  week,  or  even  a  day  to  the 
miignor,  will  be  sufficient  to  save  the  mortgagee.    But  the  old  pracHce  of 
rcservmg  rent  merely,  or  a  right  of  entry  to  me  assignor,  is  very  reprehen- 
nbie.    Indeed,  it  is  now  settled,  that  though  the  instrument  import  to  be  a 
lease  at  a  reserved  rent  from  the  lessee  to  the  mortgagee,  yet  if  in  effect 
it  comprise  all  the  estate  which  resides  in  the  lessee,  it  will  amount  to  an 
assignment,  and  not  to  a  lease  or  an  under-lease.    See  Polmer  v.  Edwarde^ 
l>ODg.  187,  tn  nolts;  and  further,  Goddard  v.  KeaU,  1  Vern.  87.    l  I^onbl. 
Tr.  Eq.S57.  Sheph.  Touch,  til,  Woodf.  L.  &  T.  357,  358.  and  Appendix, 
Mo.  XVlU,  where  several  forms  of  mortgages  of  leasehold  'property  will 
be  found. 
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ium/ar  hreMh 
1^  thete  cove* 

naUs  (n).. 


[«44] 


coait  of  law,  iie  retains  oidj  the  equity  of  redemption)  ivhich 
he  must  pofsue  in  a  court  of  equity ;  and  therefore^  if  he  join 
with  his  mortgagee  in  a  lease,  in  which  die  lessee  is  nuule  to 
covenant  with  the  mor^^gor,  for  rent,  repairs,  8lc.  such  cove- 
nants will  be  merely  cdlateral  to  the  mor^^ageeTs  interest  in  tke 
land,  and  the  assignee  of  die  mortgagee  cannot  maintain  an  ac- 
tion for  the  breach  of  them  on  the  statute  of  3£  H.  8.c.  54. 
Thus,  where  S.  and  W.(r),  described  therein  to  be  mortgagees 
of  the  estates  in  question,  for  a  term  of  ninety-nine  yean,  de- 
mised them  to  R.  for  eleven  years,  at  a  yearly  rent,  payable  to 
S.  or  his  ass^ns ;  in  which  was  contained  covenants  on  the  part 
of  R«,  with  S.  and  his  assigns,  tiller  alia,  to  pay  the  rent  aod 
to  keep  the  premises  in  repair;  it  was  held,  on  an  action  of 
covenant,  brought  by  the  devisee  of  the  mortgagee,  the  declara- 
tion in  which  set  forth  two  breaches  of  covenant,  the  one  for 
non-payment  of  rent,  and  the  other  for  not  keefMng  the  pre- 
mises in  repair,  that  the  action  eould  not  be  nuiiDtained. 
Lord  Kenyoui  in  delivering  the  opinion  of  the  court,  observed, 
it  was  well  aetded  at  common  law,  without  referring  to  the 
statute  22  H.  8.  c.  34,  that  covenants,  which  run  with  the  land, 
will  pass  to  the  person  to  wham  the  land  descends.  And  that 
statute  enai^t^d,  for  the  benefit  of  the  grantees  of  reversions, 
that  they  should  have  the  like  advantages  against  the  lessees, 
their  executors,  &c.  by  entry  for  non-payment  of  the  rent ;  aod 
should  have,  and  eigoy,  all  and  every  such  advantages,  benefits, 
and  remedies,  by  acdon  only,  for  not  performing  other  condi- 
dons,  covenants,  and  agreements,  contained  in  the  leases, 
against  the  lessees,  as  the  lessors  or  grantors  had.  The  sta- 
tute also  contained  a  clause,  giving  the  lessees  the  same  re- 
medy, agamst  the  grantees  of  the  reversion,  which  they  might 
have  had  against  their  grantors.    Hierefore,  under  diis  statote, 

(f)  WM  V.  Ruuell,  3  T.  R.  393. 


eiii€r§diniQ 


In  99eupaium         (S)  Because  they  are  collateral  to  the  mortgagor's  interest  (he  haviog  tliev 

imus,catentmi$   equitable  and  not  the  ilegal  estate),  and  do  not  mn  with  the  land ;  aod  if 

aktrtUd  wi  be       during  the  continuance  of  the  derivatiTe  lease,  the  mortgagor  and  nortga- 

gee  were  to  assign  the  whole  of  their  estates  and  interests  in  the  origiw 
term  to  A.,  who  afterwards  were  to  take  a  eoDveyance  of  tiie  fee  to  fain«eif 
and  his  heirs,  whereby  the  reversionary  interest  in  the  original  term  ex- 
pectant on  the  derivative  lease,  would  become  merged,  the  oovenants  inci- 
dent to  that  reversionary  interest  will  be  cztinguiSied ;  but  the  mortfagor 
may,  notwithstanding  these  circumstances,  maintain  an  action  on  tiie  breidi 
of  the  covenants  against  the  lessee ;  for  as  to  the  mortgagor  the  covenaDts 
were  in  gross,  and  not  concurrent  with  tlie  origiral  term.  Siaka  v.  Rmtdlf 
3  T.  R.  678.  See  also  1  T.  R.  90.  and  1  £sp.  N.  P.  463.  Hence  therefore 
the  covenant  for  the  payment  of  the  rent  should  be  with  the  mortgaaee 
alone,  unless  the  mortgacor  have  a  power  to  lease  granted  or  reserved  io 
him  by  the  mortgage  deed.  See  form  in  Appendix,  and  antea,  U7  of  t^^ 
edition.' 
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the  i^teeB  or  asMgmse^  alood  ia  die  wm^  eiloationy  md  ha4 

the  aame  re9iedy  i^kist  their  h^^tea,  99  Ibe  hw  at  law  of 

iodividttds,  or  die  successors  (in  the  ease  of  corporations)  had      [  245  ] 

before  the  statute.    It  became  tberefone  necessary  to  ioqowe 

whether  this  metiw  of  eoyonaDt  could  ba«e  beea  maintained  by 

the  heur  of  the  peivon^  from  whom  the  plabtiff  derived  her 

title.    Ilwas  ctated,  «h«l  S«  wis  only  a  mortgagor,  v^ho  had 

IMTted  with  his  whole  term  tO'the  mortgagee;  and  the  declata- 

tioo  went  on  to  atate,  |htt  the  whole  mterest  which  was  vested 

in  him,  he  had  tiaostered  to  the  mortgagee.    Therefore,  in 

point  of  loMT,  his  Loidship  could  not  conceive,  how  this  cove- 

jmot  fludewith  S.  could  be  eaid  to  run  with  the  land;  for  S. 

was  slated  in  the  dedasaftioo  to  have  no  interest  whatever  in  the 

iiad,  and  yet    both  the  implied  cowenaat,  arising  from  the 

^  jklding  aad  peying,"  aud  also  the  eipiress  covenants,  were 

entered  into-mtfr  S.     it  was  not  enfficisnt  that  a  covenant  To  make  a  co- 

WBs  oQoctnHBg  the  kod,  hu^  in  order  to  make  it  nm  wkh  umd,  there  wuut 

the  land,  there  must  be  a  privity  .of  estate  between  the  govi&-  ^JPbH^  ^ 

Bandog  partes.    But  here  S.  had  no  mterest  in  the  land,  of  eotaumHMg 

wUch  a  oonrt  of  hiyf  could  ta]^e  notice,  though   he  had  an  V^"^*^^^)' 

tffoilg  of  redemption,  an  interest,  of  which  a  court  of  equity 

wouM  lakft  notipe.     These,  therefore,  were  collateral  4X>vo» 

naots.    And.  though  a  party  might  covenant- with  a  stranger  to 

pay  a  certain  rent,  in  copsideration  of  a  benefit  to  be  derived      [  246  ] 

under  a  ibiod  person,  yet  such  a  covenant  could  not  niQ  with 

thelaod. 

Bat  it  is  a  necessary  coaclusiou,  from  the  resdution  in  the  Covenant  with 
hstHBentioaed  case,  that  such  covenants  not  being  made  with  ^^JoeetatT^ 
the  person  who  has  the  kgal  estate,  do  not  run  with  the  land,  «  covenant  in 
aad  diat  the  assignee  of  the  mor^agee  cannot  maimain  an  ae<-  ^^ 
tioo  on  the  covenants,  that  these  most  be  considered  as  cooe- 
noMUin  gros$,  and  that  of  course  the  mortgagor  may  maintain 
an  action  upon  them.    And  so  it  was  determined  on  the  same 
instruments,  and  between  some  of  the  eame  parties  in  the  case         \ 
of  Stekes  v.  BusMell  m  the  court  of  King's  Bench  (s). 

But  idthoudi  the  money  be  not  paid  at  the  day.  and  the  Aftfr^eeimiut^ 

-    .^      ...  ,    '^  .  •'     .  and  poteeenon 

aairtgagee  brmgs  his  ejectment,  and  enters  into  possession,  yet,  taken^  and^  im- 

tU  forecUaare, 
W  3  T.  R.  678.  [Affirmed  in  tlie  Excheqaer  Chamber,  1 H.  Bl.  57J,— JBd.]   ^^^^^^ 


m   ■> 


(O)  Aft  to  llie  dMnotion  between  oevenants  evrrenie  kmmo  and  eoYenenU 
io  gross,  see  f  Tho.  Co.  Litt.  5«8.  Sngd.  V*  Sc  P.  477.  481.  dth  edit.  4  Cm. 
Dig.  480.  <d  edit.  Feanie's  Posth.  Wo.  113.  Dare  ▼.  Tucker^  6  Ves.  4S0. 
Brrrif  T.  Kow^,  S£bp.N.P.C.640.  Boufhtonv.JeweU,  15  Ves.  176,  Roach 
V.  Waikmmy  6  Bast,  S89.  Twynmi  v.  Priekardf  9  Barn. ^  Aid.  111.  C'an- 
*«•  V.  Uui,  8  J.  B.  Moere,  I7f .   Stmrt  Ex  parle^  t  Rose,  B.  C.  Sl5. 
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M^figtigeeiM 


MM  MOrf |fl^W| 

[M7] 


until  after  fereclosur^  in  eonnderation  of  a  coart  of  e^i^, 
and  notwithatandmg  the  fbrm,  the  mortgagee  is  considered  v 
having  but  a  chattd,  and  the  mor^pige  is  only  a  secorify ;  the 
mortgagor  is  die  real  owner  (Q. 

It  follows^  of  course,  from  tfau  view  of  the  transaction^  diat 
the  mortgagee^  before  foreclosure^  cannot  exercise  any  act  e( 
ownership  over  the  propeity  which  may  incumber  the  mortga- 
gor. He  can  make  no  lease  of  the  lands  for  years  to  an  voder- 
tenant.  Thus,  in  the  case  of  Himgtrfofd  v.  CAgf  (fi)i  the  biM 
was  for  redemption  on  payment  of  principal  and  interast*  Tk 
substance  of  ^e  answer  was,  that  the  deiendant,  the  moi^q^e^ 
had  mads  a  lease  of  the  house  for  five  years  at  a  rent  reaervei^ 
with  a  covenant,  that  the  lessee  should  have  theciptieBof  a 
fitfther  lease  for  four  years  after  the  expiration  of  the  said  tern; 
that  the  torn  for  five  years  was  now  expired,  and  the  lessee 
desired  to  take  the  premises  for  four  years  longer ;  that^  if  ike 
pfauutiff  would  grant  such  leaacp  the  defendant  vrould  re;«oovsy 
onpayment  of  priacipal  andmterest  On  hearing  this  erne  at 
die  SoHs^.  the  defendant  had  a  decsee;  but  on  appeal  to  die 
Chancdlor,  his  Lordshipvias  of  crimen,  diat  the  mor^pgec^ 
before  foredoeure  of  die  equiQr  of  redempdon,  could  not  lesse 
the  piennsiis  for  years  to  bind  the  mortgagor,  unless  to  avoid 
anapparaMt  loss,  and  merely  in  necessity;  and  the  decaseat 
the  BoUs.wis  leversed* 

Ipdeedy  if  it  weie  otherwise,  it  would  be  in  the  power  of 
the  mortp^gee  effeclaally  to  bar  the  mor^gor  the  bensfitef 
redempdon.  at  his  pleasure,  hy  grandng  beneficial  leases  on 
fines  \  beside^^  if  sudi  leases  were  held  good,  it  would  be  diSi-. 
cuk  for  die  movtgagar  to  reepver  a^y  rent,  though  the  princi* 
pal  and  interest  should  be  paid;  as,  not  chdaiog  under  the 
estatciof  the  mor^pgee,  he  caisiot.haEve  any  benefit  of  theleato 
inadebgr  hm;  for  ho  is  neither  party  to  the  4eed>  norj^ivyto 
the  estate. 

And  as  a  mor^gee  cannot,  before  foreclosure,  exercise  anj 
act  of  ownership  that  will  attach  on  the  estate,  but  oqght  to 
re^ronvey  the  premises  free  from  all  iucumbrances;  so  neither 
can  he  justify,  in  equity,  die  commission  of  any  act  which  may 
injure  the  estate ;  therefore,  though  at  law,  a  mortgagee  in  fee 
may  commit  waste,  yet  he  will  be  restrained  in  equity.  Thuif 
on  a  bill  to  redeem  a  mortgage  (x),  wherein  an  account  was 
decreed,  and  240/.  reported  due,  and  exceptions  takoi  to  die 
report;  it  being,  on  motion  and  reading  affidavits,  shewn,  that 

(0  Doug.  Hep*  610.  [Et vide  aote,       («)  9  Mod.  Ol  £q.  1.  2  Eq.Ca.6ia 
165  of  this  edition.— £d.]  (x)  Htamfn,  v.  DcA^^  %  Vera*  3&t* 
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Ab  deftndant  had  burnt  some  of  die  wikiscot  and  Gommittod      [  249  ] 
wute,  die  defendant  was  ordered  to  deliver  op  poasemon  to 
Ae  plibtiff,  who  was  a  penperi  he  giving  security  t6  abide  by 
the  event  of  the  account. 

So,  where  the  mortgagee  of  an  estate  in  fee  had  cat  down  M^fogee  ean* 
trees,  on  application  to  die  court  it  was  decreed,  that  an  ac-  (]^^^2^^^2^ 
count  should  be  taken  of  what  was  cat  down,  and  the  produce  ucmiiy  be 
a|»plied  in  the  first  place  to  the  payment  of  the  interest,  and  j^^^ 
thai  to  the  sinking  of  the  mortgage ;  and  an  injanction  was 
granted  to  stay  felling  any  more.    But  a  distinction  is  made 
where  the  security  is  defective  (y) ;  for,  in  that  case,  the  court 
wiU  not  restrain  a  just  creditor  from  his  legal  privileges ;  bnt 
tiien  the  timber,  when  eat  down,  mast  be  applied  to  ease  the 
ertite,  mod  not  to  the  mortgagee's  benefit. 

However,  althovgh  the  mortgagee  cannpt,  to  better  his  se**  Mwig^gtem^ 
amtjf  do  any  aet  to  incumber  the  estate  mortgaged  (2),  iniiich  !^^^  ^. 
aiy  be  valid  against  the  aKirtgagor  after  redemption,  nor  wMI  ^utary  npmn 
be  jostified  in  committing  waste ;  yet  he  will  be  entided  to  sach  (q)/     *^ 
eipeaoes  as  be  shall  incur  ia  neoessaiy  repairs,  or  other  acts      [  950  ] 
far  the  preservatioo  of  die  estate  mortgaged,  aad  may,  certainly, 
add  this  to  the  principal  of  his  debt,  and  it  will  carry  interest. 

Thosif  a  leasehold  estate  be  mortgaged  (a),  and  there  is  no  /^  MMMwrnf, 
cesasBnt  on  the  port  of  the  mortgagor,  diat  he  shaK  procore  ^^JJ^^SSLI? 
tke  lives  to  be  filled  op,  die  mortgagee  comiot  compel  him  to  rcMw,  M 
do  it:  hot  must  pay  die  expeace  of  renewing,  and  rdmburse  ZS^fSTju!?* 
himself  by  adding  it  to  the  principal  of  llie  mortgage,  and  it  iofrme^^ 
Aall  cany  iolerast.    So  it  was  determinad,  m  the  ease  of  ifan- 
fane  V.  Baleiby,  whidi  was  a  mortgaige  of  a  church  lease  for 
three  lives,  two  of  which  died  during  die  time  tbe  estate  was  in 
nortgage,  and  were  renewed  on  fines  paid  by  the  mor^pigee. 

A  tend  assigned  in  trust  to  attend  the  iidieritance  wHl,  in  M&Hgtgee  m. 
cfoi^Ce),  foUow  aU  fke  estaiei  created  Oereout,  mi  M  the  y^i^Lfa^ 

•   terwUftkmigh 
(y)  WUhringtfm  v.  Banks,  Set  Ca.      t.  Damtu  1  BaU  A  Bea.  SOS,— M.]    /raiMliilciU% 

a.  SI.  (b)  sTem.  84.  coivMka. 

M  S Atk.  518.  (<)  VideCA«rttM  ctel.'  v.I^m  et 

MS  Atk.  4.    iMem  ▼.  ilfofttM,      a1.'  3  Wil.  S28.    [Vide  infra,  507.— 

1  Wih.  94.  [El  vide  S.  P.  HamUiom     Ed.] 

-• 

(P)  Nor  open  mines  or  pits  for  gravel,  peat,  coal,  Sec.  Co.  Litt  dS  ^ 
54  Ik  5  Co.  IS.  (bnt  he  may  work  old  ones,  Ckneru^  t.  Claveringf  S  P. 
Wmi.  38S.);  nor  change  the  course  of  husbandry,  1  Cm.  Dig.  ISS.  4th  edit. ; 
■or  deHrov  heir  looms.    1  Insi .  53  a.    S  lb.  304. 

(Q)  And  if  a  mortgagee  has  expended  any  snm  of  money  in  supporting 
tiK  right  of  tbe  nortmor  to  the  estate  where  the  title  has  been  fanpeaehei^ 
the  Bortgagee  may  add  this  to  the  principal  of  liis  debt,  and  it  will  carry 
iBteiesL  Go4finqf  v.  fFatJoa,  3  Atk.  518*  And  a  mortgagee  in  possession 
vin  be  allowed  czpences  necessarily  incurred  for  the  protection  of  the 
cM&te.    TViailcilon  ▼•  Ifamil,  1  BaU  A  Bea.  377. 


100 


CAP.  VIII. 


OF  THJB   ESTATE   OV 


[«51   ] 


Good  4Ule  ae» 
quired  qfter 
mortgage  etmreM 
to  mnrtgage^s 
henefit. 


[852] 


'Recovery   by 
tenant  in  taU, 
lets  in  all  pre- 
ceding tftcicm- 
brances. 


Amgnie$  tf 
bankrupt  mort* 
gagor  (tenant 
in   tati)  ehaU 
kttM  ettate  dtt- 
chargedo/mort' 
goge/or  years, 
(11). 


ineumbroHc^  snMHihg  opOn:  sttdi  lahcntMce^  and  is  m>  con* 
neeted  with  it,  that  equity  will  not  sufer  it  to  be  sefeied  to 
the  detriment  of  a  b<m&  jMe  j^urcbaaer.  Therefore  a  mortga- 
gee shall  have  the  benefit  of  all  the  interests  which  the  mort- 
gagor had  at  the  time  the  mortage  was  made,  unless  agaiast 
an  intermediate  purchaser  fvitlumt  notice:  and,  consequently, 
if  there  be  a  term  in  a  mortgaged  estate  held  in  trust  for  the 
mortgagor,  when  the  mor^pige  of  the  inheritance  is  milde,  the 
concealment  of  it  will  be  a  fraud  upon  the  mortgagee,  and  the 
trustees  of  such  a  term  assigned  to  attend  the  inheritance,  will, 
in  equity,  become  trustees  for  the  mortgagee  of  the  inheiil* 
ance. 

If  a  mortgage  be  made  of  an  estate  to  which  the  mortgagor 
has  not  a  good  title,  and  then  he  who  has  the  real  title  oonvsys 
to  the  mortgagor,  or  his  representatives,  With  a  gieK>d  titicy  the 
mortgi^ee  will  be  entitled,  in  equity,  to  the  benefit  of  it;  far 
it  will  be  considered  there  as  a  graft  into  the  old  stock,  and  as 
ariabg  in  consideration  of  the  former  title.  As  where  houses 
and.  lands  were  demised  for  a  loi^  term,  and  an  assignee  of  the 
lease,  believing  be  had  a  good  title,  inortgaeed'  it  ibr  100/., 
afterwanhr  the  title  turned  out  t»  be  bad,  the  e^talfc  beleafgibg 
to  another  person  (c?)*  Tbsn  the  real  ownet  of  the  estalB,  out 
of  compassion  to  the  assignee,  who  had  bnilt  upou  it,  leased 
the  premises  for  a  long  term  to  tnisSees  £sr  las  wife,  he  being 
runaway.  And,  on  a  bill  filed,  the  trustees  w^re  decreed  to 
make  a  new  mortgage  to  the  mortgagees ;  the  Master  of  the 
Rolls  sajring,  that  this  was  a  graft  on  the  old  atock,  all  die 
benefit  of  it,  except  the  rent  reserved^  arising  in  considersticm 
of  the  fcMtner  ^e. 

If  tenant  in  tail  make  a  mortgage,  and  irfkerwards  suftrs  a 
ccNnmon  recovery,  that  will  let  in  the  mortgage  (e)^  and  so  it 
will  any  other  incumbrances.  Atid  the  reason  is,  that  whatever 
act  binds  the  tenant  in  tail  himself,  shall  bind  the  recoverers, 
or  the  person  or  persons  to  whose  use  the  recovery  is  sufiered; 
for  he  who  recovers  cannot  say,  that  he  against  whom  he  reco* 
vered  had  but  an  estate  tail. 

But  where  tenant  in  tail  in  possession  mortgaged  for  years, 
and 'then  became  a  bankrupt,  and  died  without  suffering  a  com* 


(d)  Seabonme  y.Seaboumey  fVem,      v.  CompUn^   1  Ch.  Ca.  119,  totes, 
11.  SSO.^£d.] 

(e)  Poph.  5, 6.   [Et  vide  Goddard 


(R)  Sed  quervj  and  see  Anon.  Trea.  on  Rec.  ISSO,  p.  S54.  where  the  pre* 
sent  opinion  of  tiie  profession  on  this  head  appears  tritdy  expiessed.*-"  A 
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mon  raooveiy,  it  waa  heldi  thai  die  assigDeet  of  the  bankrupt 
sbooU  have  the  estate  clear  of  the  mortgage. 

Both  these  pomts  came  before  the  court  of  King's  Beach,      [  253  ] 
in  the  case  of  Beck  v,  Welch  (f),  on  a  case  reserved  on  an  ^-^!^  "r*^?^ 
ejectment,  in  which  a  vodict  was  given  for  the  pkuntiff,  subject  intm^m  imh- 
to  the  opinion  of  the  court  on  this  short  case.    T.  G.  being  ^^  "'^^  ^ 
sebed  in  fee  tail  of  the  knds  in  quesdofa,  made  a  mortgage 
thereof  to  the  defendant  for  a  term  of  five  hundred  years,  wilb- 
ottt  having  suffered  a  recovery,  and  afterwards  became  a  banfe* 
rapt,  and  died  before  bringing  the.  ejectment.    The  lessor  of 
the  plaintiff  was  the  assignee  under  the  commission,  and  daimed 
title  under  the  stat.  21  Jac  1.  c.  19*  s.  12.  which  enacts,  that 
the  commissioners  of  bankmpt  '^  shall  have  power  by  deed! in* 
*^  rolled  to  grant,  bargain,  sell,  and  convey,  all  manors,  8cc. 
'*  whereof  any  bankrupt  is  or  shall  be  seised,  of  any  estate  tail 
^  in  possession,  reversion,  or  remainder,  to  any  person  or  per- 
*'  was,  for  die  benefit  of  the  creditors  of  such  bankrupt,  and 

that  such  grants  and  sales  shall  be  good  in  law  against  such 

binkrupts,  the  issues  of  their  bodies,  and  against  every  per- 
*f  son  ftfl«"»S«g  any  estate,  right,  dde,  or  interest,  under  suck 

bnkrapts,  o^er  such  time  a$  such  per&ms  shali".  become  a 
''  irniicnpl,  and  against  every  penon  whatevea  whom  such 
"  banknqits  by  coounon  reeovery  or  otherwise,  mig^  cut.  off      [  SS4  ]• 
''  or  bar  firom  any  lemainder,  reversion,  rent^  profit^  titles  or 
'^  posniMlity,  into  or  outcrf  any  of  the.sud  manors,"  Sic.  The 
caie  was  twice  airgoed  nt  the  bar,  and  two  questioDs  were  made, 
1st.  whether,  if  the  tenant  in  tail  had  suffered  a  recovery,  it 
wonld  not  have  let  in.  this  mostgage  for  five  hundred  yearn  i 
2dly.  whether  die  statute  does  not  operate  as  a  common  reco* 
vcfyj^ell  intents  and  purposes?    He  first  question  was  re- 
solved in*  the  afinnadve.     But  as  to  the  second,  it  was  said 
peramamy  the  statute  of  21  Jac'l.  19*  &•  12.  was  made  for  stai,  ^Jae. 
the  benefit  of  creditors  who  had  no  special  lieu  upon  the  lands  ^P^ratm^^ 
of  a  bankrupt,  and  not  ibr  any  pardcular  creditors  who  relied  not  cM^bm 
aponthe  dde  they  accepted  of.    That  tenant  in  tail,  without  ^S^^^rfj^c- 
suffering  a  recovery,  could  only  affect  the  estate  for  bis  life,  and  r^  *^^  *» 
he  being  dead,  the  mortgagor's  tide  was  at  an  end ;  and  this 
statute  never  intended  to  put  the  prior  incumbrancers  on  an 
estate  in  tail  in  a  better  case  than  they  would  otherwise  have 

(/)  Beck  V.  ffeiek,  1  WUs.  t76.    [Et  vide  Suhon  ▼.  St<me,  2  Atk.  101 — 
Ed,] 

rceoTiry  suffered  by  a  tenant  in  tail  confirms  and  lets  in  a  prior 
SMitftfe,  and  it  should  seem  that  the  bargain  and  sale  of  the  commissioners 
vvQld  have  the  same  effect.** 
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JbMi  if  the  fetatote  bad  never  been  made.    It  would  be  ?eiy 
strange  to  say  that  this  statute,  which  was  most  jhkiy  made  for 
the  benefit  of  all  creditors^  should  have  an  eflfect  whidi  was 
quite  contradictory  theretOi  viz.  to  make  good  a  defedhre  tide 
[  855  ]     to  a  particular  creditor*    It  was  impossible  the  legisbtuie  could 
ever  intend  any  sudr  thing. 
ObmMHMf  •»      Bat.  high  as  the  andiority  of  a  case  ought  to  stand,  which 
SKy  rf     ^'^^  decided  by  the  unanimous  opimon  (^  such  enuoent  and 
tet  MMT.  distinguished  lawyers  as  Lord  Chief  Justice  Lee,  and  Jmtioes 

.   Wri^t^  Sir  Midiad  Forster,  and  Denison,  it  seems  open  to 
the  observation,  that,  if  it  be  law,  it  is  an  auomaloas  caie  in 
the  law  of  bankruptc]^,  it  having  been  the  uniform  constnietiQa 
of  ttie  statutes  on  that  lulgect,  that  the  assignees  of  a  banbopt 
come  exactly  into  his  place,  and  take  his  property,  subject  lo 
all  liens  to  wliidi  he  is  subject.    The  court  of  King^s  Beach, 
in  determining  on  the  last  case,  seeni  to  lay  consMeiuble  strm 
upon  the  argument  of  the  absurdity  of  dedifiiig  thai  iIm  daase 
in  the  statute  of  Jac.  I.  then  in  questioB,  wtnch  vms  most 
plainly  made  for  the  general  benefit  of  all  the  creditof%  ahoaid 
hove  an  eflect  which  was  quite  contradictory,  vis.  to  make  good 
a  defective  tide  to  a  particular  creditor,  it  was  imposiiUe,  they 
said,  that  the  lq;islature  could  ever  intend  any  such  flnDg.   As 
[  S56  ]     it*strikes  me,  the  same  observation  is  apfdioabla  to  the  whole 
system  of  the  bankiupt  laws.    They  were  att  made  for  die  ge- 
neral benefit  of  all  die  creditors  of  the  bankr^t,  but  yet,  in 
construction,  diey  were  not  considered  as  intoferiag  with  die 
rule,  that  wherever  a  right  in  equity  attaches  against  any  penon^ 
that  equitable  right  binds  all  persons  claiming  ttidor  or  i^gaiost 
that  person,  who  have  not  specific  liens  upon  any  part  of  his 
property.    General  creditors  are  in  all  cases  bound  by  a  parti- 
cular equity.    The  true  question,  therefore,  with  defamnce  to 
the  great  authority  in  question,  was  not  that  put  by  dm  contt; 
but  it  was,  whether  the  l^slature,  acdng  upon  the  system  of 
the  bunkrupl  laws,  intended  any  further  by  this  act  than  to 
place  the  commissioners  in  die  same  situation  as  the  baakiiapt 
himself  could  do,  by  levyii^  a  fine,  or  suffering  u  secoveiy, 
or  otherwise,  in    case   he   had  not  committed  any  act  of 
bankruptcy.    The  act,  as  I  understand  it,  enabled  the  com- 
missioners to  make  just  such  a  tide  to  the  assignees,  as  the 
bankrupt  himself  migl^t  have  done,  afier  wch  time  as  iuck 
penon  became  bankrupt.    It  seems  just  to  the  creditors,  that 
the  qommissioners  should,  for  their   benefit,  have  power  to 
make  a  title  to  all  the  estate,  and  bar  all  the  persons  which 
die  bankrupt  himself  was  capable  of  doing.    But  upon  ^laX 
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piiscipfo  the  cieditors  are  to  be  pot  in  a  better  coiidttioii  than       [  257  ] 
the  bankrupt  could  have  put  them  in  bj  any  act  of  his^  I  anij 
I  confess,  at  a  loss  to  conceive.     The  Legislature  seem  care- 
folly  tohave  provided  against  such  construction,  by  providing 
that  the  grant  of  the  commissioners  shall  be  avdlable ;  against 
M'hom  ?     All  persons  claiming  any  estate,  right,  title,  or  inte* 
rest^  under  the  bankrupt^  after  such  time  as  he  shall  become 
banknipt^  and  against  all  other  persons  whom  he  might  bat-; 
It  aaams  a  great  stretch,  thereforci  in  construction,  upon  the 
rights  ef  other  persons,  if  the  commissioBttrs  are  capable  of 
eatipgnishiag  rights  which   the  bankrupt  himself  could  not; 
rights  prior  to  such  time  as  he  became  bankrupt.    The  con* 
v^aane  made,  by  the  commissioners  is  to  be  good  against  all 
penoBB  who  claim  under  the  bankrupt,  after  such  time  as  he 
became  baaknip^  and  whom  the  bankrupt  himself  may,  by 
cooimoa  reoovergr  or  other  means,  debar  of  any  remainder^  re- 
vmijfa,  rei^  profit^  title,  or  possibility.  Sic.     Now  in  this 
csssf  didr  tfa^  iMrl^figee  claim  under  the  bankrupt  after  suc|^ 
time  M  be  beaame  bankrupt  ?    Could  the  bankrupt,  at  the 
ttBi6''Of  tb^ .conveyance  from  the  commissioners,  bar  the  mort- 
gS0ie  by^aeenmonrecovaty?    The'  answer  to  both  proposi* 
tipDs  musfe  be  in  the  negative.    The  mortgage  was  before  the       r  258  1 
Mft  of'  bankraptqr,.  and  a  common  recovery  by  him  would  Juive 
let  ia  Ibif  incumbraooe  upon  the  entire  fee  simple.    But  what- 
eiervMy  have  been  the  fale  of  this  ^piestion  at  law,  I  cannot 
but  oepceive  that  the  ri^t  of  the  mortgagee  would  have  pre- 
vaiUtin  equily,  it  being'  a  principle  there,  that  the  assignees 
tikailheprofievtyof  the  bankrupty  subject  to  such  equitable 
lien  aa^tbtt  btakrvpt  himself  is  subject  to,  and  that  even  in 
cMsawheit  the  assignees  gain  the  legal  estate,    VidelAtlu. 
199,.  dAtk.  668.   and  Rmsel  v.  Rus»el^   1  Bro.  B^Chan^^ 
£69«  ,^0w,  it  is  apprehended  no  doubt  can  be  entertained , 
but  tbal  the  moirtgi^ee  in  the  principal  case,  might  in  equitjr  • 
hateiequired  the  bankrupt,  during  his  life,  to  have  suffered  a 
nco?aiy  to  complete  and  establish  his  security,  an4  it  aeeins  . 
eqaaUy  ckar,  upon  the  principle  of  the  adjudged  cases,  that  the 
tsme  equity  subsiats  against  the  assignees,  who  stand  in  his 
shoes  as  to  his  property  (s). 


(S)  These  obsenrations  of  the  learned  author  are  entircljr  accordant  with  Auignua  take 

i^  principlea  of  equity,  an4  have  been  fully  concunred  in  aud  even  en-  sulked  to  all 

forced  by  Sir  William  Grant,  the  late  Master  of  the  Rolls.    In  delivering  efrntiat^btmh^ 

hi»  judgment  in  the  case  of  Mitford  v.  Mi^ford,  d  Ves.  100.  his  Honour  re-  nfpl, 
narkcd^Ia  an  assignee,  under  a  commission  of  banl^rupti  placed  in  adif* 
Cerent  sitottion  froon  that  of  a  bankrupt  himself?    He  (Sir  William  Grant) 

N 
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jwrthtt  tfttiir* 

mtaigneei^  end 
lAcy  MHif  re- 

dt€M  Of  CM* 


[  260  ] 


But  it  wai  held  by  Lord  NortfaingtoD,  m  a  subsequent 
case  (g)»  that  if  there  be  a  coTeoant  for  further  asBuraooe  io 
the  mortgage  deed,  by  the  bankrupt  teuatit  in  tail,  that  will 
entitle  the  mortgagee  to  all  the  interest,  which,  on  the  bat)k« 
ruptcy,  and  the  operation  of  law  thereon,  vests  in  the  as* 
s^ees. 

This  question  afterwards  came  on  before  Lord  Thurlow,  in 
the  case  of  Pye  v.  Daubuz(h).  A.  tenant  in  tail»  borrowed 
800/.  of  B.  and  conveyed  the  intailed  lands  to  B.  in  fee,  bj 
way  of  mortgage  for  securing  the  same,  and  therein  covenanted 
for  the  title,  avd  for  further  asiurance.  Afterwards  A.  be- 
came a  bankrupt,  and  a  bargain  and  sale  of  his  real  estates 
was  made  by  the  commissioners  to  the  assignees*  A*  filed  his 
bill  against  the  assignees,  and  therein  insisted,  that  as  he  was 
entitled,  by  virtue  of  the  covenants,  to  have  called  upon  B.  if 
he  had  not  become  a  bankrupt,  to  have  suffered  a  recoverj  of 
the  premises*  ?or  making  a  further  assurance  thereof  to  hioi^ 
that  the  assignees  standing  in  his  place  were  bound  so  to  do, 
and  therefore  the  l»ll  prayed  an  account,  and  that  the  de« 
fendant  might  be  decreed  to  pay  what  should  appear  to  be 
due  or  be  foreclosed.  The  counsel  for  the  plaintiff  relied 
upon  the  case  of  Taylor  v.  Wheeler,  2  Vem.  564,  whereby 
it  was  determined  that  the  assignees  of  a  bankrupt  take  the 
estate  affected  by  every  equity  with  which  it  was  affected  in  the 
hands  of  the  bankrupt,  and  the  case  of  Edwarde  v.  AfjpUhtt^ 
The  counsel  for  the  defendants  (the  assignees)  relied  upon  the 
case  of  Beck  v.  WelA  (t).  Et  per  Lord  Chancellor.— Ihe 
cases  seem  to  be  contradictoiy.  His  Lordship  was  not  aware 
of  the  case  in  Wilson,  which  appeared  to  have  been  determioed 
with  great  deliberation,  and  by  great  judges.  Yet  the  argu- 
ment did  not  appear-to  him  satisfactory.    The  court  then  heM 


S  Dick.  759.— Ed.l 
(i)  Snpn,  S53. 


(f)  Vide    Edvcerdi    v.  AppUbte, 
f  Bro.  Rep.  Chft.  652,  li.  t- 
(k)  3  Bro.  Ch.  Ca.  595b     [S.  C. 


AattgneaUmnd 
hff  cotenani  for 
further  ussut' 


bad  alMrays  understood  that  the  aasigoiiient  froni  the  comtnissioiien  (Vke 
any  other  asrigtiment  by.  operation  of  law)  passed  the  rights  of  the  banfciapt 
precisely  in  the  same  plight  and  condition  as  he  possessedtheni.  £Ven  wliere 
a  complete  legal  title  Tested  in  the  assignee,  and  there  was  no  notice  of  aoy 
equity  affecting  it,  he  took  subject  to  whatever  equity  the  hanknipt  wai 
liable  to.    EfvideS.P.  «Yc8.&B,309. 

(TX  Accordingly,  Lord  lliurlow,  C.  in  the  case  of  Tntrk  ▼.  Rand,  S  Bro. 
C  C.  65!2.  in  answer  to  Mr.  Ibbetson,  who  contended,  that  the  defendant 
being  tenant  in  tall  could  mortage  for  bis  life  only,  and  that  after  his  de- 
cease the  assignees  wonld  be  ehtitled  to  the  estate  discharged  of  the  mort- 
gage, obserrcd,  that  if  a  tenant  in  tall  mortgage,  and  aifterwards  will  suffer 
a  recovery,  it  will  make  good  the  former  title,  and  the  ewenmU  for  fwrtktr 
assurance  might  be  takeirhold  qf  as  a  planh. 
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tlie  iticiunbrancer  not  to  be  let  in,  considering  the  statute  as 
declanng  the  use  of  the  banknipt's  estate  for  the  benefit  of  all 
his  creditors.  He  should  have  agreed  with  Lord  Northington 
in  a  different  construction  of  the  statute,  conceiving  its  object 
onlj  to  be  saving  the  expence  of  a  recovery,  and  that  its  effect 
would  be  to  let  in  the  incumbrance,  and  to  convey  not  only 
ail  that  the  bankrupt  had  conveyed,  but  more.  Therefore,  if 
the  case  in  tii^  Common  Pleas  had  not  been  cited,  he  should 
have  adopted  Lord  Northington's  construction.  But  that 
Mr.  Lloyd  said,  the  case  in  the  Common  Pleas  had  been 
acted  upon  in  the  Exchequer;  and  it  would  be  improper  to 
let  that  case  stand  at  law,  and  to  determine  otherwise  in 
equity. 

The  cause  stood  over;  but  afterwards  his  Lordship  decreed,       [  26I  1 
that  the  defendants  should  redeem  the  mortgage,  or  stand  fore- 
closed,  and  ekecute  proper  conveyances,  of   the   mortgaged 
premises,  to  the  plaintiff  and  his  heirs. 

If  a  mortgagee   procures  a  grant  of  a  new  term,  after  the   Terms  for  yeara 
old  one  is  actually  expired,   yet  this  will  be  a   trust  for  the  ^JUl^ag^ 
mortgagor,  and  redeemed  with  the  principal  {k) ;  for  it  is  sup-  '"*''*  ***  *«»K^ 
posed  to  have  proceeded  from  having  had  die  original  term: 
tod,  althongh  there  be  nothing. in  fact,   in  having  a  tenant* 
right,  yet,  as  such  regard  is  had  to  it,  in  the  estimation  of  ^ 

the  world,  it  will  be  looked  on  as  the  occasion  of  the 
leaae(u). 

(ir)  Rdtettrom  v.  Brewer ^  Selw.  Ca.  in  Cb.  55.   Lee  v.  Lard  Vemmtf  7  Bfo. 
Pit.  Ca.  432. 


(U)  Many  attempt!  have  been  made  to  establish  an  obligation  on  landlords  Tenant  right  </ 
to  renew,  bat  they  have  not  succeeded.  The  renewal,  therefore,  is  still  a  renewal, 
natter  of  chance  and  favonr ;  bat  it  is  so  far  Taloable  that  it  is  in  the  eye 
of  the  law  an  interest,  and  in  the  estimation  of  the  world,  a  benefit,  which 
cnhaoccs  the  price  of  the  property  on  sales ;  and  to  a  certain  extent  it  is 
taken  notice  of,  and  enforced  in  equity.  It  is  true,  that  if  the  landlord 
pleases,  he  may  grant  a  bonSi  fide  lease  or  the  premises  to  a  fresh  tenant  even 
at  a  less  rent,  or  on  a  less  fine  than  the  former  tenant  paid.  Bat  if  the  lease 
be  gamed  by  nndae  means,  as  by  suppression  of  the  tenant  right  of  re- 
newal or  otherwise,  a  court  of  equity  will  decree  that  the  new  or  rever- 
tionaiy  lease  shall  ennre  to  the  benefit  of  the  person  interested  in  the  ancient 
lease,  and  consequently  that  he  who  obtains  such  new  lease,  and  thereby 
becomes  legaUy  possessed  of  the  premises,  shall  be  a  tmstee  for  the  use  and 
behoof  of  the  person  entitled  to  the  tenant  right  of  renewal.  Tbe  cases  on 
tbis  head,  says  Mr.  Butler,  in  his  truly  useful  notes  to  Coke  upon  Littleton 
(290  b.  n.  1.  s.  11.),  m^y  be  divided  into  three  classes. — ^The  first,  Vhere  the 
renewal  has  been  obtained  by  persons  having  no  beneficial  interest  in  the  old 
lease,  and  no  connection  with  the  lessee,  and  has  been  obtained  by  a  suff- 
SestioQ  of  what  was  ftlse,  or  a  suppression  of  what  was  true.  The  second, 
where  the  parties  obtaining  the  renewal  have  no  beneficial  interest,  but  are 
ooonected  with  the  old  leasee,  as  guardians,  trustees,  or  executors.  The 
tbird,  where  the  pereont  ren^nng  have  only  partial  and  UmUed  iniereete  aa 
ietumUfoT  li/e^  nwtgagortf  or  mortgageea.    In  all  these  cases  tbe  parties 
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Mortgagee 
oUigei  to  re- 
pair. 


But  tbe  mortgagee  is  not  obliged  to  lay  out  money^  except 
to  keep  the  estate  id  necessary  repair  (/). 

(I)  3  Atk.  518.    [S.  P.  antca,  249.— £d.] 


Of  renewals 
Ireland. 


in 


renewing  have  been  nniformly  declared  tmatees  for  the  persons  beneficUdly 
interested  in  the  ancient  lease,  either  wholly  or  in  part,  according  to  the 
particular  circumstances  of  the  case ;  the  court  presuming  that  the  new  lease 
was  obtained  by  means  of  the  connection  with  or  reference  to  the  inti^tst 
in  the  ancient  lease. 

In  Ireland  the  cases  on  this  subject  rest  on  a  peculiar  local  equity,  it  being 
there  considered  a  part  of  the  policy  of  the  kingdom  to  protect  the  rights 
of  tenants.  If  they  neglect  to  renew  at  the  proper  time,  yet  on  payment 
of  the  fin<s  and  interest  from  the  time  it  became  doe,  the  court  will  gene- 
rally indulge  them  with  a  renewal ;  and  by  the  19  Sc  20  Geo.  3.  c.  20.  (Irish 
statutes)  it  is  provided,  that  in  all  cases  of  mere  neglect,  where  no  fraud 
app<^ar  to  have  been  intended,  and  there  has  been  no  dereliction  on  the  pait 
of  the  tenant  by  neglecting  or  refusing  to  renew  after  the  landlord  bad  de- 
manded the  fine,  courts  of  Equity  shall  relieve  on  an  adequate  compensation, 
being  made.  £t  vide  Boyle  v.  Lysaghty  Vem.  &  Scrlv.  135.  Mogfoik  v. 
Lord  MnskerrVf  lb.  166.  By  the  statute  8  Geo*  1.  c.  t.  s.  4.  nine  calendar 
Diontlis  (2  Sen.  Sc  h,  f41)  are  allowed  to  the  lessee,  and  those  claiming  un- 
der him,  to  redeem  aAer  the  lease  has  expired,  on  paying  the  rent  in  arrear, 
renewal  fines,  and  costs,  to  be  ascertained  in  such  manner  as  in  the  act  is 
directed.  A  mortgagee  redeeming  and  procuring  a  new  lease  within  that 
time,  will  be  considered  as  having  obtained  it  in  his  character  of  mortgagee, 
and  snch  new  lease  will  be  held  to  be  a  graft  on  the  old  stock,  subject  to 
redemption  by  the  mortgagor  on  payment  of  principal,  interest  fines,  and 
Qxpcnces  of  renewal.  Sic,  But  if  the  mortgagee,  on  being  served  with 
notice  of  an  ejectment,  brought  by  the  hmdlora  against  the  lessee  mortgagor, 
to  turn  him  out  of  possession  gives  full  notice  that  he  vrill  not  redeem  the 
lease,  relying  on  his  personal  covenant  for  payment  of  his  money,  and  after 
the  nine  months  have  elapsed  treats  with  the  landlord  ibr  a  new  lease  (with 
an  express  stipulation  that  if  the  lessee  mortgagor  shall  within  a  limited 
time  make  a  lodgment  with  the  landlord  for  tbe  purpose  of  redeeming,  the 
contract  shall  be  at  end,  thereby  gWmf  the  mortgagor  foU  opportunity  of 
disposing  of  his  interests,  and  redeeming  if  he  shall  be  enabled  to  do  so), 
and  after  the  time  limited  (no  lodgment  being  made)  the  mortgagee  obtains 
a  new  lease  of  the  mortgaged  premises  for  his  own  benefit,  on  payment  to 
the  landlord  of  the  rent  in  arrear,  costs,  renewal  fines,  and  every  thing 
that  is  due,  this  lease  will  not  be  a  graft  on  the  former  lease,  nor  a  trust  for 
the  lessee  mortgagor;  for  the  mortgagee  will  not  have  obtained  it  by  being 
in  possession,  nor  by  fraud  or  contrivance  behind  the  back  of  the  mortgagor, 
nor  by  virtue  of  any  remnant  of  the  old  lease  (which  was  expired),  nor  of 
any  tenant  right  of  renewal  on  which  the  new  lease  could  oe  engniHed. 
See  Nesbit  v.  Tredennick,  l  Ball  &  Bea.  29.  £t  vide  Adams  v.  iSI.  Uger, 
lb.  181.  where  a  demurrer  was  allowed  to  a  bill  by  a  mortgagee  of  lease- 
hold premises,  evicted  for  non-payment  of  rent  against  the  landlord  seeking 
a  redemption,  because  tlie  lessee  mortgagor  was  not  a  party.  The  principle, 
observed  Lord  Manners,  in  the  case  otNesbit  v.  Tredennick^  which  courts 
of  Equity  act  in  considering  renewed  interests  obtained  by  mortgagees 
grafts,  is,  that  the  advantage  was  procured  by  being  in  possession,  or  when 
out  of  it,  by  a  contrivance  to  oust  the  lessee  of  the  benefit  of  the  renewaL 
In  mortgages  of  leasehold  property,  where  the  chance  of  renewal  exists, 
Hon.  Hi^erence  care  should  be  taken  to  insert  in  the  mortgage  deed  a  covenant  from  the 
to  cases,  mortgagor  for  the  renewal  of  tbe  lease,  and  for  vesting  sncli  new  Uase  in 

the  mortgagee,  with  an  agreement,  that  if  the  mortgagor  should  neglect  to 
renew,  it  shall  be  lawful  for  the  mortgagee  to  renew,  and  that  the  noe  and 
expences  of  renewal  shall  >be  a  charge  on  the  premises,  and  bear  interest. 
See  the  forms  in  the  Appendix,  No.  XVIII. ;  and  for  the  cases  on  this 
subject,  which  are  numerous,  see  Raine  v.  Chichester,  Amb.  715.  7  Bro. 
Par.  Ca.  432.  17  Ves.  299.  3  Merlv.  196.  Fitzgerald  v.  Rain^ord,  1  Ball 
&  Bea.  57.  diulrany  v.  i>i//on,  lb.  40.  Eyre  v.  Dolphin^  2  lb.  195.  280. 
290.  Fnmltfort  v.  Thorpe,  lb.  372.  2  Madd.  Ch.  149.  Chamb.  on  T 
201.  a  Bridgm.  Index,  130. 2d  ediUon.  and  autca,  190  of  this  edition. 
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The  mortgagee  of  an  estate  to  which  an   advowson  is  an-  Mortgagee  of 
ncxed,  or  of  a  naked  advowson,  having  the  legal  estate,  has  ^SS^o*^- 
consequently  a  right  to  present  at  law  (iw) ;  but  since  a  pre-  *^*  wminee  of 
sentadon  is  gratuitous,  and  the  mortgagee  cannot  account  for       r^^2  1 
aay  bene6ts  from  it,  a  court  of  equity  will  compel  the  mort- 
gagee to  present  the  nominee  of  the  mortgagor  (w). 

And  upon  the  same  principle,  if  a  mortgage  be  made  of  a  Mortgagor  not 
manor  to  which  an  advowsou  is  appendant,  and  a  quare  im-  '^^^^,„'J 
ftiii  be  brought  by  the  mortgagee  to  compel  the  mortgagor  «f  mortgagee^ 
to  present  his  nominee,  the  Court  of  Chancery  will  grant  an  ^  JSte*Mo^" 
injunction  to  stay  proceedings  thereupon  (n) ;  for  the  mort-  "^  ^f  preaen- 
gagee  can  make  no  profit  by  presenting  to  the  church,   nor  ' 

can  account  for  any  value  in  respect  thereof  to  sink  or  lessen 
iris  debt;  the  mortgagee,  therefore,  in  that  case,  untir fore- 
closure, is  but  in  the  nature  of  a  trustee  for  the  mortga- 
gor (x). 

A  distinction  was  attempted,  in   the  case  of  Gardiner  v.  «»:«P^  perhapo 
Griffiths  (o),  between  this  case,  and  that,  in  which  the  mort-  chUd,  4-c.  ^ 
gage  was  of  a  long  term  in  a  naked  advowson ;  because  the 
mortgagee  could  have  no  other  satisfaction  than  by  providing       r  £Q3  i 
for  a  child,  relation,  or  friend,   on   the  advowson   becoming       ^ 
void ;  and  the  rather,  for  that  it  was  expressly  so  agreed  in  the 
mortgage   deed,    but  the  court   gave  no  opinion  thereupon^ 

(»)  Com.  Rep.  609.    [S.  P.  Dyer  Attorney-General  v.  ScarUhrick  et  al/ 

^' Lord  Craven^  t  Dick.  662.— £d.]  S  Vern.  549.     Dytnoke  et  al.'  ▼.  £ftr 

(s)  Amkuni  v.  Bawling^    2  Vera.  John  Hohart^    i  Bro.  Par.  Ca.  81. 

401.     Jcry  y.Cox^   Pre.  Cba.  71.  GaUy  y.Serjt.Selby,iitn^  403,  S.C. 

[ictontely  stated  from  the  Register  Com.  343. 

book,  io  a  note  to  2d  edition.— jEd.]  (o)  2  Will.  404. 


(W)  And  if  a  third  person  be  interested,  the  court  will  remove  the  mort-  Simoniaeal  pre* 
gage  ont  of  bis  way,  so  as  to  prevent  the  mortgagee  from  setting  up  a  legal   aentotion   by 
title,  although  the  mortgagee  be  in  possession.    Thus  where  the  mortgagor  mortgagor  turn 
Bade  a  simoniaeal  presentation  of  A.,  who  was  rejected  by  the  bishop,  and   /osl. 
tben  he  and  the  mortgagee  (who  was  in  possession  of  the  manor  to  which  the 
Advowson  was  appendant)  joined  in  presenting  B.,  but  before  their  nominee 
vu  instituted  and  inducted,  G.  procured  the  title  of  the  crown,  and  brought 
ao  information  to  remove  the  mortgagee's  title,  that  it  might  not  be  set  up 
at  hw,  the  court  granted  it.    Attorney- General  v.  Heeketh  or  SudeU,  2  Vern. 
^9.    Prec.  in  Ch.  214. 

(X)  As  a  trustee  cannot  be  permitted  to  make  any  benefit  out  of  the  trust  Reeuon  why 
fiiiKl,  so  neither  shall  a  mortgagee  get  any  advantage  ont  of  the  mortgage  mortgagee  may 
fottd  beyond  the  principal  and  interest.    For  this  reason  it  is  that  a  mortga^  not  pftaent, 
gee  is  not  at  liberty  to  present  to  a  living  though  he  be  in  possession,  though 
tbere  be  no  other  security  than  the  advowson,  and  though  the  mortgagor 
aeglect  to  pay  the  interest.    The  presentation  is  a  profit  arising  from  the 
mortgaged  estate,  for  which  the  mortgagee  cannot  eive  credit  in  account 
upon  a  redemption*    Per  Lord  Redesdale,  in   Gubbins  v.  Creed^  2  Sch.  Se 
I^.  218.    A  mortgage  of  an  advowson  is  therefore  one  of  tlie  worst  8ccu« 
ritlcs  a  mortgagee  can  well  have. 
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vetuaU  thai 
mortgagee  shall 
fTtMent^  doubt* 

ed{y). 


1/ mortgagee 
jtreBentf  and  tix 
montheelapeeyii 
mUbegood(z), 

£  «64  ] 

Imtead  fffore' 
cUmng  mart'  - 
gage  iffadvoW' 
MS,  sale  should 
be  prayed, 
mortgagee 
takes  estate  as 
U  leattM  mort- 


And,  in  the  case  of  Mackenzie  Vi  Robinson  (p),  nvbicli  was  the 
case  of  a  mortgage  of  a  naked  advowson,  Lord  Hardwicke 
doubted  the  legality  of  such  a  covenant,  that  the  mortgagee 
should  present,  it  being  a  stipulation  for  something  more  than 
principal  and  interest ;  and  the  mortgagee,  not  being  able  to 
find  any  precedent  in  his  favour,  gave  up  the  point  of  pre^ 
sentiog ;  in  consequence  whereof,  an  order  was  made,  that  the 
mortgagor  should  have  liberty  to  present,  and  the  mortgagee 
was  obliged  to  accept  of  his  nominee. 

But  if  the  mortgagee  present  to  an  advowson  a  bill  by  the 
mortgagor,  to  compel  the  incumbent  to  resign,  and  to  deprive 
him  of  his  living,  will  be  dismissed,  unless  brought  within  six 
months  after  the  death  of  the  last  incumbent  ( j). 

In  such  case  the  mortgagee,  instead  of  bringing  a  bill  of 
foreclosure^  should  pray  a  sale  of  the  advowson  {qq), 

A  mortgagee  takes  the  estate  mortgaged  in  the  same  (dight 
that  it  is,  in  the  hands  of  the  mortgagor.    If  the  mortgagor, 


(p)  3  Atk.  560. 

Iq)  Gardiner  v.  GrifithSf  9  Wil]< 


405.  5  Atk.  458. 
(9f)  [3Atk.559.-*JE<(.] 


Nominee   qf 
mortgagee  in 
by  wrong,  but 
]Us  title  good. 


As  tff  notice. 


(Y)  Sed  vide  1  Madd.  Ch.  515.  Sd  edit,  where  it  is  said»  "  tbat  tboogh 
until  foreclosure  the  mortgagor  presents,  yet  where  there  was  an  express 
covenant  in  the  mortage  deed '  that  the  mortgagee  shall  present  to  nil  op 
all  the  avoidances  until  discharged,  it  was  decreed  for  the  mortgagee.  Gar- 
diner V.  Cooke,  Dom.  Proc.  31st  Jan.  1728."  This,  it  is  conceived,  must  be 
the  same  case  as  that  of  Gardiner  v.  Griffiths,  2  P.  Wms.  405.  whore  the 
reason  for  the  decree  in  favonr  of  the  mortgagee  is  stated  to  arise  not  from 
any  right  which  the  covenant  gave  the  mortgagee,  but  from  the  laches  of 
the  mortgagor  in  not  suing  his  remedy  before  the  expiration  of  the  period 
limited  by  the  statute ;  and  see  ft  Fonbl.  Trea.  on  £q.  258. 5th  edit,  for  a 
4loubt  similar  to  that  stated  in  the  text. 

(Z)  The  six  montfis  were  provided  by  the  second  statute  of  Westnnster, 
13  £dw.  1.  s.  1.  c.  5.    Before  the  statute  whoever  could  first  procure  his 
nominee  to  be  inducted  had  the  preference.    The  party  injured  had  not  an 
hour  left  to  complain  after  the  church  was  full,  and  that  for  the  preservation 
of  the  peace  of  the  chorcb.    Then  came  the  statute  limiting  the  period  at 
six  months,  within  which  it  should  be  lawful  for  the  party  wronged  to  pro- 
secute his  remedy.    In  Boteler  v.  AUington,  3  Atk.  458.  the  party  injured 
sought  to  be  relieved,  af^er  the  expiration  of  the  statutable  period,  on  equit- 
able grounds.    But  Lord  Hardwicke  (according  to  a  MS.  note  of  that  case, 
referred  to  by  the  present  Lord  Chancellor  in  Mutter  v.  Chauvel,  1  Men  v. 
493.)  put  to  himself  this  difficulty,  *'  If  I  interfere  on  equitable  aronnds, 
at  any  period  after  the  time  is  expired  which  the  statute  has  provided  for 
the  peace  of  the  church,  why  should  I  not  interfere  at  the  end  of  forty  or 
fif^y  years  ?    Where  is  to  be  the  limit  ?"    His  Lordship  then  supported  him- 
self on  Gardtao*  v.  Griffiths,  where  Lord  Eldon  said,   the  House  of  Loids 
had  determined  that  ir  a  mortgagee  presents,  although  he  is  in  some  sense 
guilty  of  a  breach  of  trust  in  so  ooing,  yet  they  would  not  disturb  the  pre* 
sentation  after  the  lapse  of  the  statutable  period. — Whether  notice  to  tbe 
nominee  of  the  mortgagee's  title  would  have  any  effect  on  the  transaction 
docs  not  distinctly  appear ;  hot  in  the  above  case  of  Boteler  v.  AUingion, 
where  a  trustee  presented,  and  the  nominee  knew  of  the  character,  Lord 
Uaidwickc  observed,  that  the  party  presented  might  have  had  notice  of  the 
*  trufit  without  having  notice  that  it  was  inconsistent  with  tlie  duty  of  the 
trustee  to  have  presented  him.    This,  it  must  be  acknowledged,  onsen ed 
Lord  Eldou,  was  going  very  near  in  point  of  equity.    M»tter  v.  Chawtlt 
uhi  supra. 
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therefore,  has  dooe  any  act  that  amomts  to  a  forfeiture,  the  pigty  ita  !•• 
mortgagee  will  lose  his  security.  ^^i^*^ 

Thus,  where  tenant  for  life(r)y  with  remainder  to  his  wife  >itcr«ai«f/or. 
for  life,  remainder  to  his  sons  in  strict  settlement,  remainder  mortgagee  wUl 
over,  having  occasion  for  money,  together  with  his  wife,  mor^  kukiBuaarUf^ 
gaged  the  estate  settled  by  way  of  lease  and  release,  and  fine, 
cosie  ceo,    &c«  which  mortgage  was  afterwards  assigned  to 
the  plaintiff,  and  another  lease  and  release,  and  fine,  levied  and 
executed  by  the  husband  and  wife  for  the  making  good  the  as-^ 
aig0Baent.    The  husband  died,  and  a  bill  was  brought  against 
the  widow  and  eldest  son  to  compel  them  to  redeem  or  to 
fofcdose   them,    and  to  be  relieved  against   the    forfeiture. 
The  defendant,  the  son,  pleaded  the  marriage  settlement  of  his 
£itfaer  and  mother,  who  were  but  tenants  for  life,  and  insisted 
OB  the  forfeiture ;   and  the  court  allowed  the  plea:  the  Lord       [  265  ] 
Chaacellor  saying,  that  this  was  a  contrivance  to  destroy  the 
settlement  and  disinherit  the  son ;  and  his  Lordship  said,  he  had 
80  decided  in  many  cases,  particularly  in  the  case  of  Sir  Harry 
Peacijf  V.  The  Duke  of  Semertei. 

But  the  following  case,  which  preceded  the  foregoing  one  in 
point  of  time,  seems  to  have  received  a  contrary  decision,  un- 
less the  circumstance  added  by  wi^  of  note  by  the  reporter 
cao  be  considered  as  taking  the  case  out  of  this  rule,  and  I 
am  not  aware  upon  what  principle  that  circumstance  can  be 
made  to  affect  the  remainder-man. 

There  tenant  for  life,  remainder  in  fee  to  his  son,  under  a  M  lOhmed  u 
devise  from  his   sister,  whose  heir  he  was,  made  a  lease  of  ^  ^^aoiii  /«* 
the  devised  premises  by  way  of  mortgage,  and  levied  a  fine  ^^^"^J^ 
to  the  iportgagee  for  corroborating  the  term  C^),     The  son  fufeUtd,  (&d 
came  of  age,  and  bvougbt  his  ejectment  founded  upon  the  for-  ^^ 
feiture  committed  by  his  father  by  levying  the  fine,  and  reco- 
vered ;  and  upon  a  bill  by  the  mortgagee  to  be  relieved,  the 
Master  of  the  Rolls  decreed,  that  the  mortgagee  should  hold       [  £66  ] 
and  enjoy  against  the  son  during  the  life  of  the  father  (a). 

Bat  the  reporter  of  the  preceding  case  adds,  by  way  of  note, 
that  the  father,  on  making  the  mortgage,  had  made  affidavit, 
that  the  devisor  under  whom  he  claimed  died  intestate,  and  that 
he  knew  of  no  incumbrances  on  the  estate,  although  he  had 
proved  her  will  long  before. 

(r)  Lady  ffheUtime  v.  i&itiM6iiry,  (t )  WiUU  v.  Fineux,  Pre.  Ch.  108. 
Pre.  On.  591. 


(A)  This  is  oontnury  to  first  princtplet,  and  we  cannot  but  inspect  the  ac- 
tnncj  of  the  report,  when  the  circnmitance  alluded  to  in  the  note  by  the 
'eportei  could  have  been  considered  as  at  all  affecting  the  reniabider*nian. 
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/or  pay-  It  has  been  at  times  made  aquestioiiy  whether,  when  a  man 
wutnfvr^'  ^^^^^  ^^  lands  for  payment  of  his  debts,  all  his  debts  shall 
CUM,  put8  Sim-  not  be  thereby  put  upon  the  same  footing ;  the  consequence  of 
d^t^findhig  which  would  be,  that  his  simple  contract  debts,  as  well  as  his 
viih  tpeaaUy  specialty  debts,  would  bear  interest ;  and  some  countenance 
tying  itUerut  is  given  to  those  who  contend  on  that  side  of  the  question, 
^''*  which  favours  the  simple  contract  creditors,  in  the  case  of  Car 

V.  The  Countess  of  BurUngton  (t),  as  reported  in  Peere  Wil- 
liams. In  that  case,  Lord  Burlington,  owing  debts  by  bond 
and  simple  contract,  made  a  lease  of  all  his  lands  in  England 
and  Ireland,  to  trustees  in  trust,  to  pay  all  the  debts  which  he 
[  £67  1  should  owe  at  his  death,  all  to  be  paid  in  a  just  proportioo, 
without  preference  of  one  debt  before  another.  And  Lord 
Harcourt  is  stated  to  have  determined  among  other  points^ 
<f  that  by  this  trust  term,  the  simple  contract  debts  became  as 
debts  due  by  mortgage,  and  consequently  should  carry  interest, 
as  well  as  debts  secured  by  bond.''  And  the  same  proposition 
if  affirmed  by  Lord  Macclesfield,  Chan,  in  the  case  of  Jftfx- 
weUv.fVettenhaU(M)f  where  lands  are  devised  by  a  man  for 
payment  of  his  debts,  on  the  ground  that  the  land,  which  is  the 
fiind,  yields  annual  profits  (c). 
Ooer^nOedf  tmd       But  this  opinion  of  Lord  Harcourt,  if  given  by  his  Lord- 

eM^v!^  ^Sr*  *Vi  ®*  ^  ^*>i<^'»  g«***  **®**bt  is  entertained,  has  since  been 
d»  noieany  in-  over-ruled ;  upon  the  principle,  that  providing  for  the  pay- 
c^t  when,  tTU  ^eut  does  not,  in  the  first  instance,  altef  the  nature  of  the 

debt,  and  then,  although  a  debt  upon  bond  is  the  principal 
and  interest  also,  that  is,  the  interest  is  part  of  the  debt,  jet 
it  is  not  so  as  to  simple  contract  debts,  for  they  do  not  bear 
interest,  and  therefore  the  interest  is  no  part  of  the  debt,  and 

(0  1  P.  Wbis.  2S8.  («)  S  P.  Wms.  26. 


(B)  It  does  not  immediately  appear  how  the  sobject  of  this  and  the  five 
next  ensalng  pages  a  cbniieeted  with  an  inqniry  into  the  estate  and  interest 
of  the  mortgajgee,  nor  indeed  liow  it  relates  in  any  degree  to  tlie  sobject  of 
this  treatise.  The  author  may  haive  designed  it  for  his  "  Essay  on  De- 
vises ;"  for  which  it  wonld  certainly  have  been  more  appropriate. 

(C)  No  such  declaration  as  that  imputed  to  Lord  Harcourt  appears  in  the 
Register  Boole.  In  Maxwell  v.  9VeHenhaUf\\bisnpnLy  tliere  is  only  a  dictum 
On  Uic  subject,  the  point  before  the  court  beinsas  to  the  interest  of  lega- 
cies; but  in  Bothomley  v.  Lord  Fairfax,  1  P.  Wms.  S34.  upon  a  devise  for 
payment  of  debts,  interest  was  allowed  on*  simple  contract  debts  from  a 
^ear  after  the  fcstator's  decease. 

(D)  This  is  now' the  hntform  doctrine  of  the  court.  Chapman  r»  Ansell^ 
M8S.  referred  to  inl  Madd.  Ch.  611.  td  edit. ;  and  a  provision  by  will  for 

Eayment  of  interest  on  debts,  it  has  been  held,  will  not  extend  to  a  debt 
y  simple  contract.  Taii  ▼.  Lord  Northwick^  4  Ves.  816.  and  see  more  on 
the  subject  of  what  debts  carry  interest,  Creuze  \,  Hunter,  S  Ves.  juo*  157. 
Huphaei  v.  Boehm,  li  Ves.  92.  and  13  Ves.  497.  590. 
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t]i€o  there  seems  no  reason  why  the  providing  for  the  payment 
of  such  debt,  should  so  far  alter  its  nature  as  to  make  the  in- 
terest a  part  of  it.     And  if  it  were  so,  great  prejudice  might       [  268  ] 
from  thence   ensue  to  creditors,   as   it  would   make    people 
afraid  to  charge  their  lands  with  the  payment  of  their  debts, 
lest  they  should  thereby  bring  a  great  burthen  upon  their  estate, 
by  changing  the  nature  of  the  demands  upon  it.    And,  there- 
fore, the  constant  course  of  the  court  in  such  cases,  is  to  refer 
it  to  the  Master,  to  see  what  is  due,  and  to  allow  interest  on 
such  of  the  debts  as  in  their  nature  carry  interest.    And  ao* 
cordJDgty    Lord    Hardwicke,    in    the   case    of   Barwell  v. 
Parker  (y)^  in  which  this  question  arose  upon  a  trust  term 
created  by  deed,  for  payment  of  debts  and  legacies,  out  of  a 
real  estate  on  the  death  of  the  owner,  held,  that  there  was 
no  colour  for  such  a  demand ;  his  Lordship  observing,  that  if 
a  man  by  will  created  a  trust  out  of  real  estates  for  payment 
of  debts  and  legacies  in  aid  of  personal  estate,  there  was  no 
case  in  which  thewcourt  bad  said,  that  should  make  simple  con* 
tracts  carry  interest ;  and  that  a  trust  term,  though  created  by 
deed,  was  of  the  same  nature ;  such  a  clause  Would  not  have 
the  effect  to  turn  simple  contract  debts,  so  far  into  the  nature  of 
specialty  debts  as  to  carry  interest.    And  his  Lordship  rejected 
the  authority  of  the  case  of  Car  v.  Burlington,  being  of  opinion       [  869  ] 
that  what  Liord  Harcourt  went  upon,  if  he  so  decreed,  did  not 
appear,  but  he  probably  rested  on  some  words  in  the  deed, 
which  vere  not  stated  in  the  report.     Lord  Hardwicke  admit* 
tiog  that  a  clause  might  be  so  penned,  as  to  shew  an  intent  in 
the  testator,  or  settler,  to  put  simple  contract  debts  on  the  same 
foot  as  specialty,  as  to  carrying  interest,  and  to  put  them  on  an 
equality.    And  his  Lordship,  in  the  case  of  The  Earl  of  Bath 
V.  The  Earl  of  Bradford  iz),  again  expressed  his  disapproba- 
tion of  the  case  of  Car  y.  Burlington;  and  as  to  the  case  of 
Maxwell  v.  fVettenhall,  he  considered  that  as  too  general  a 
statement  to  be  depended  upon,  especially  where  the  discussion 
arose  in  a  court  of  Equity,  where  cases  depended  so  much  on 
circumstances ;  and  his  Lordship  was  rather  inclined  to  think, 
that  the  question  there  arose  on  the  Master's  report,  when  it 
might  be  only  as  to  giving  interest  from  the  particular  time. 
And  it  may  be  observed  farther,  that  his  Lordship's  opinion  as 
to  the  case  of  Car  v.  Burlington  seems  to  be  corroborated  by 
the  drcumstance,  that  in  the  Register's  book  (a),  lib.  A.  7 12.       [  270  1 


a 


2  V«.  363.  Pope,  3  P.  Wms.  323.    Ca.  Temp, 

t  Ves.  6tf7.    :^irley  v.  Ferrers^      Talb.  3«0. 
iBro.  C.  C.  41.    EtUttslewood  ¥.         (a)  1  P.  Wms.  228.  D.l.  last  edition. 
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fo.  5I96*  it  i^pean  to  have  been  refcned  to  the  Master  to  see 

what  was  due  to  the  judgment  creditors^  and  to  cany  on  iote- 

rast,  on  snch  of  the  debts,  as  in  their  nature  carried  interest, 

which  is  the  usual  direction. 

£<>M^y  if  <f^       But  Lord  Hardwicke  observed^  in  the  aboveHuentioned  esse 

adJdLle,  for     of  BorwM  V.  PaHbrr,  that  if  a  roan  in  his  Itfe-tiaae  created  a 

thtm  <Mte  are    xsuai  for  payment  of  debts,  and  annexed  a  schedule  of  some 

^peetotty.  debts,  and  lunited  a  trust  term  for  the  payment,  that  deed  and 

schedule,  being  in  the  nature  of  a  spedalty,  and  gifing  a  spe- 
cific bterest  in  Ae  fund,  would  make  the  debts,  though  origi- 
nally by  simple  contract,  cany  interest. 
h^^SS^      Bi  the  case  of  2%e  Earl  of  Bath  ▼.  Lard  Bradford(jb),  die 
tktmgk  9m€     hitler  of  whom,  by  his  will,  created  a  trust  for  payment  of  his 
|^V*^E^^^^    debts,  viz.  that  the  trustees  should,  by  mortgage  or  sale  of  a 

oompeteat  part  of  the  estate,  raise  so  much  money  to  pay  debts 
and  legacies,  as  the  personal  estate  was  not  suflkient  to  salssff ; 
[  271  ]     Lord  Hardwicke  was  inclined  to  think  that  a  person,  who 
joined  walh  the  trustees  in  paying  off  the  debts,  taking  assign- 
ments of  them,  would  be  entitled  to  interest,  considering  bis 
not  as  a  simple  contract  demand^  bnt,  taking  it  against  the 
executors,  as  a  debt  or  demand  arising  by  specialty,  or  a  cove- 
nant under  hand  and  seal(E)*    But  the  principal  case  toraed 
ultimately  upon  very  special  circumstances* 
fiwwjrfe  coMirgce       And  if  ample  contraot  creditors  file  a  bill  in  such  case  for 
tertit  from  date  satisfaction  of  their  debts,  and  to  have  a  performance  of  a  trust 
4Mfa«i«r'i  re*  by  mortgage  or  sale  of  the  estate  for  that  purpose ;  there,  ftom 

the  time  of  die  Master's  report  of  die  debts  being  confirmed 

absolute,  the  creditcws  wiU  be  entitled  to  interest  thereupon  (r)^ 

The  principle  upon  which  such  debts  carry  interest,  seems  to 

be  that  they  then  become  liquidated*    There  seems  to  be  the 

same  reason  why  they  should  carry  iuterest,  from  the  time  they 

are  allowed  by  the  executors  or  trustees,  .in  cases  where  no 

proceednigs  are  instituted  in  equity. 

[  272  ]         If  n  mortgagee  cancds  a  mortgage  deed,  and  it  is  found  in 

deed  reUaeei     ^^^  ^cite  in  his  possession,  it  is  as  much  a  release  as  cancelling 

t^^eoat^    a  bond;  but  it  does  not  convey,  or  revest  the  estate  in  the 

tou.  mortgagor,  for  that  must  be  done  by  some  deed  (d). 


I 


h)  2  Yes.  5&7.  108.  et  1  Bro.  Cli.  Ca.  43. 

c)  Vide  Ua^d  v.  Wimams^  f  Atk.         (<0  Harruon  ▼.  Owen,  1  Atk.  MO. 


QualUyufdebt  (£)  But  it  was  held  by  Lord  Thurlow,  that  where  by  deed  money  wai 
wMttbeehmged  directed  to  be  raited  bj  sale  or  mortgage  of  land|  and  invested  in  the  name 
fo  kearifaerat*  of  a  trustee  to  pay  debts,  and  the  residue  to  remain  to  the  use  of  the  tnis- 

tee,  the  simple  contract  debts  were  not  changed  in  their  nature,  and  theie- 
fore  did  not  bear  interest.    Shirleij  t.  Earl  Fcrrerif  1  Bro.  C.  C.  41. 
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And  where  it  was  doubtful,  ly  wbopa  a  mortgage  i)f^.  bad  By  wham  Van- 
been  cancelledy  an  is^u^  out  of  Chancery  was.  directed  to  try>  z;^**^^^^^ 
whether  certain  mortgages  were  fairly  cancelled  by  the  q^rtf 
gBgee,  or  whether  tbey  were  fraudulently,  and  by  stealth,  qar- 
ried  away  by  the  roortgi^ori  i^nd  the  sefi^s  cut  off  by  biii)<e). 

A  bill  in  Chancery  by  the  morlgi^ee  to  recover  the  mortgage  Mmigafeemay 
deeds,  pledged  by  a  thifd  person,  wiU  be  retained,  and  is  the.  td7^y^^ 
only  effective  remedy.    Thus,  where  a  bill  was  bl^ugi^t  by  A»  tamed  by  third 
against  B.  and  lOtber's,  for  refusing  to  d^ijwr  tyyo  deeds,  the  ^^£^cimld 
one  a  mortgage,  and  the  other  an  aft^gnnpent  of  a  mortgage^  ^^^  damage» 
which  were  put  intoC/s  hands (/),  in  order  to  receive  the. 
principal  and  interest,  and  who  had  abused  hi^  trust  by  pawi^* 
ing  them  to  S. ;  it  was  said,  per  curiam,  t|ift  A-  Wgbt  baa^      [  273  ] 
had  an  action  of  trover,  but  tbeu  be  could  only  bav^  damages. 
for  the  detaining,  but  not  the  deeds  themselves,  and  tbwtfof^- 
he  wu  proper  in  bringing  a  bill  in  Chapcery  for  the  recpvisry  of 
his  deeds.    There  seemed  tp  be  little  or  no  def^nc^  insiiitidf 
upon  for  B. ;  he  could  not  have  been  imposed  upoii  by  C. ;  for 
by  the  deeds  themselves  C.  must  appear  to  haj^e  ik>  property*. 
And  B.  was  decreed,  to  deliver  up  the  d^edSi  and  Iqft  to  Iu% 
remedy  for  his  debt  (f). 

A  mortgagee  has  such  an  interest  in  the  eBM§  iQPiit|Rigfi4»  M^rtgngee  tioi 
that  he  may  interfere  in  any  suits  respecting  it  withput  b^iiig*  fmScfin^" 
guilty  of  maintenance  (^) ;   and  therefore,  where  it  was  wjg«d|  ^*V"«|j/w- 
in  respect  of  a  mortgagee,  defendant,  that  tbc;  advancing^  of  moM.  (g). 
ney  towards  carrying  on  a  suit,  to  which,  the  person  to  be  afr, 
fected,  on  the  ground  of  being  guilty  of  mainteqaoce^  waa.  i|% 
psrty,  must  be .  maintenance,  unless  where  the  person^  bq  ad- 
vancing money,  was  the  husband,  father^  oi:  g)iardiaii>  audi  oui 
that  account  allowed  to  disburse  money ;  it  was  observed  by. 
Lord  Talbot)  that  unless  every  adfancing  of  money  towaf^S-cai:*' 
ryiog  on  a  suit  for  a  third  person,  were  maintenance  (which  ho 
tbou^t  it  was  not),  the  defendant  could  not  be  guilty  thereof,       [  274  ] 
because  he  appeared  to  be  a  party  interested  by  virtue  o(  a  mort- 


» 


e)  Harrison  v.  OtMii,  1  Atk.  5S0.  (ff)  [Skfir^  v.  Carter^  3  P.  Wms. 

~)  Jackiw  V.  Builer,  t  Atk.  306.      378.    et  vide  6  Mod.  656.— £d.] 


(F)  So  a  clerk  in  court  lending  a  aoUcitor  money  to  carry  on  a  canae,  wiU  Sahdior^ 

aot  be  enUtled  to  detain  the  papers  of  the  client  as  a  pledge  or  mortgage  for  thmigh  he  hat  a 

the  money  so  advanced  to  the  soliciton    Ue  wiU  be  decreed  to  deUver  then^  Hem  on,  camiot 

^  to  the  party,  and  left  to  get  his  money  from  the  solicitor  in  the  best  way  jMr«  t^^^* 
he  can.    Grey  v.  Cockeril,  S  Atk.  113. 

(O)  On  the  contrary,  a  mortgagee  who  bokls  the  tiUa.dee4au  sp  far  in.  Marigagee 

terested  in  supporting  the  original  purchase  of  the  mortgagor,  that  he  ought  sAoiOd  he  party 

to  be  made  a  party  to  aU  suits  concenuflg  the  title.    Cmm  v.  BiMUiWj  to  eaiia  eoneem" 

a  Madd.  Rep.  410.  ^  ^  ing  titU. 
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gage ;  and  though  he  ixras  no  party  to  the  suit,  yet  as  he  claimed 
a  mortgage  on  the  estate,  he  might  lay  out  money  in  supporting 
the  title. 
M^ga^  '^  ^  mortgagee  lends  money  on  the  security  of  an  estate,  in 

tiiU  deeds  to  which  a  third  person,  not  the  mortgagor,  claims  a  title,  and  of 
'wida Mn%  ®A*^*  '^^ mortgagee  has  notice (g),  but  is  at  the  same  time  ad- 
wkUh  ffwrt'  vised  by  hh  lawyer,  that  the  claim  is  ill-founded,  and  the  mort- 
f^(H),      ^'  ff^i^^  takes  the  title-deeds ;    if  it  proves  otherwise,  and  the 

claim  turns  out  a  good  one,  he  will  be  compelled  in  equity, 

notwithstanding  such  advice,  to  deliver  up  all  the  writings  re* 

lating  to  it,  to  such   claimant,   except  the  mortgage  deed, 

for  the   writings  follow    the  estate.      But    he    may   retain 

the  mor^^ge  deed,  if  there  be  therein  a  covenant  for   the 

payment  of  the  mortgage  money,  on  which  damages  may  be 

recovered. 

Mtnigagie  wt      Lord  Hardwicke  was  of  opinion  (A),  that  a  court  of  Equity 

Mmnd^oU    would  not  compel  die  mortgagee  of  an  old  D^an  and  Chapter 

boM  /or  Uvm;  lease,  who  should  refuse,  to  surrender  in  order  to  a  renewal ; 

JOT  h£  HMV  hko  .  . 

wstuig  Uveo    because  he  might  have  an  objection  to  the  lives  proposed,  and 
irm'ifUoK^  might  msist  the  lives  in  being  were  better,  or  might  oblige  tbe 
for  sfMff,  and  tenant,  the  mortgagor,  to  propose  other  lives,  or  redeem  him. 
tSS^rJT^       Bdt  his  Lordship  said,  it  would  indeed  be  otherwise,  if  tbe 
[  275  ]       mortgage  were  of  a  chattel  interest,  and  lease  for  years  only,  if, 
upon  surrendering  the  old,  in  which  there  was  only  a  remainder 
d  a  term  to  come,  a  new  and  longer  term  were  to  be  granted; 
because  that  would  be  an  advantage  to  the  mortgagee,  as  being 
a  betteir  security. 
Mortgagiemaif       Where  one  has  a  mortgage,  and  also  a  bond,  as  a  security 
^remSia  oJt  ^  ^^^  ^®  nsime  debt(f),  he  may  bring  an  action  on  the  bond, 
^"^«-  and  arrest  the  defendant,  pending  a  suit  in  equity  for  a  fore- 

closure ;  the  mortgagee  being  at  liberty  to  pursue  all  his  reme- 
dies at  once  (i). 


%\ 


Opie  ▼.  Godo^n,  Pre.  Ch.  548.         (i)  BwneU  ▼.  Martim^  Doogl.  417. 
Dr.  IVuine  v.  Bmnpton^  S  Atk.      po»tea,  1045. 
477. 


(H)  And  if  the  mortgagee  had  not  notice,  it  woald  not,  it  should  seem, 
make  any  difference ;  for  if  he  were  lo  badly  advised  as  to  take  a  defective 
title,  or  a  title  without  inspection,  he  must  run  the  hazard  that  a  person 
who  has  a  better  claim  would  sucoessfully  enforce  it,  and  then  the  mortgagee 
could  not  have  any  lien  on  the  title  deeds ;  for  the  mortgagor  had  no  ri^t  to 
deposit  them  in  his  hands.  Et  vide  postea,  650. 
Text  eon^rmcd.       (I)  This  rule  was  acknowledged  in  Sehoole  ▼.  SoU,  1  Sch.  St  Lef.  176.  by 

Lord  Redesdale,  C.  for  which  see  antea,  p.  15  of  this  edition,  and  where  a 
mortgagee,  who  had  acquired  possession  or  the  estate  by  ejectment,  broogbt 
an  action  at  law  on  the  covenant  for  repayment  of  the  money,  and  at  the 
same  tune  filed  his  bill  to  foreclose  the  mortgage,  the  court  held  it  regniar, 
.  and  said  equity  would  not  stop  the  proceedings  at  law  unless  the  defeudsnt 
*  brooght  in  the  money.    Rees  v.  Pariiason,  2  Anstr.  497. 
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Bj  the  7th  Ann.  c.  19,  infants  having  estates  in  lands,  tene-  in^»i  mori- 
meats,  or  hereditaments,  only  by  way  of  mortgage,  are  enabled  S?!^w«^Ste 
by  the  direction  of  the  Court  of  Chancery  or  the  Court  of  to  cwney  by  di- 
Exchequer,  signified  by  an  order  made  upon  the  hearing  of  all  ^l^uUrJat^tit 
parties,  concerned  on  the  petition  of  the  mortgagor  or  mort-  Anne, 
gagors,  or  guardian  or  guardians,  of  such  infants,   or  person      L     '     J 
or  persons  entitled  to  the  monies  secured,  by  or  upon  any  lands, 
tenements,  or  hereditaments,  whereof  any  infant  or  infants  are 
or  shall  be  seised  or  possessed  by  way  of  mortgage,  or  of  the 
person  or  persons  entitled  to  the  redemption  thereof,  to  convey 
and  assure  any  such  lands,  tenements,  or  hereditaments,  in  such 
maiiDer  as  the  Courts  of  Chancery  or  of  Exchequer,  shall,  by 
such  order  so  to  be  obtained,  direct  to  any  odier  person  or 
persons,  and  such  conveyance  or  assurance,  so  to  be  had  or 
made,  it  is  thereby  enacted,  shall  be  as  good  and  effectual  in 
law,  to  all  intents  and  purposes  whatsoever,  as  if  the  said  in- 
fants or  infant  were,  at  the  time  of  making  such  conveyance 
or  assurance,  of  the  full  age  of  one  and  twenty  years.     And 
the  same  statute  enacts  farther,  that  all  and  every  such  in- 
fant or  infants,  being  mortgagee  or  mortgagees  as  aforesaid, 
shall  and  may  be  compelled  by  such  order,  so  as  aforesaid  to 
be  obtained,  to  make  such  conveyance  or  conveyances,  assur« 
aoce  or  assurances,  as  aforesaid,  in  like  manner,  as  mortgagees 
of  full  age  are  compellable  to  convey  or  assign  their  mort- 


(K)  Until  the  passing  of  this  act,  if  the  real  estate  chanced  to  descend, 
•rcome  to  an  intant,;  tlie  mortgagor  coold  not  obtain  a  re-conveyance  of  his 
estate  ontil  such  infant  attained  the  age  of  twenty-one  years.    Dick.  610. 

On  the  cons  traction  of  the  act,  it  is  ol>8ervable,  that  it  applies  to  lands  in    Ii^ani  wUkm 
Ireland,  and  to  lands  in  the  East  and  West  Indies,  Evelyn  v.  Forater^  8  Ve9«   tiat.  rf  Anne, 
%.  Anderaon  Ex  parte,  5Vcs.  24X.  Prosaer  Ex  parte,  2  Bro.  C.  C.S25.  fen-   though  entitled 
*iUUeau  Ex  pturte,  2  Dick.  569 ;  as  also  to  lands  of  copyhold  tenare  as  well   to  share  </  mo* 
as  fieeiiold  lands.    Walk,  on  Co.  63.    It  extends  to  plain  and  express  trusts   ney  as  legatee^ 
io  writing,  or  to  sach  as  are  established  by  a  decree,  but  not  to  trusts  which   next  qf  km,  or 
are  implied  or  constructive  merely.  Veman  Ex  parte,  t  P.  Wms.  549.  Good*    co>execii|or. 
rys  V.  LuAer,  3  lb.  387.    To  bring  a  case  within  the  statute,  the  infant 
moat  be  a  dry  or  naked  trustee,  as  it  is  termed.    Handeock  ats.  — — , 
17  Vcs.  383.    But  his  being  beneficially  interested  in  the  assets  administered 
by  the  executor  will  not  take  the  case  out  of  the  statute.    Thys  in  Carter 
Ex  parte,  t  Dick.  (i09.  the  mortgagee  of  a  mortgage  in  fee  dying  intestate, 
sod  bis  heir  being  an  infant,  and  one  of  his  next  of  kin,  and  consequently      .  > 
entitled  to  a  share  of  the  mortgage  money,  the  Master  would  not  find  him 
to  be  an  infant  mortgagee  within  the  statute ;  for  that  he  was  not,  as  he  con* 
ceiTed,  a  mere  naked  mortgagee,  but  the  Lord  Chancellor  (Thorlow)  aAer 
time  taken  to  consider,  said,  it  was  clear  he  was  a  mortgagee  within  the  act, 
and  directed  him  to  convey  accordingly  \  for,  said  his  Lordship,  primA  facie 
the  niorteage  money  is  part  of  the  testator's  general  assets,  and  it  cannot  ^ 
he  part  of  l£e  residue  till  an  account  of  the  personal  estate  is  taken,  and 
the  debts  are  ascertained.    Lord  Longhboroogh  carried  this  point  a  step 
farther,  and  decreed  that  an  infant  mortgagee  was  within  the  act,  notwith« 
itaoding  he  might  be  bene6cially  interested  in  the  money  by  the  will  of  the 
'nortgagee  or  otherwi&e ;   for  the  money  belonged  to  the  executor,  who 
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[  €77  ]         On  a  petition  preferred  to  Lord  Hardwiclce  (&)^  prayiog 
€ot^  Ji^al  thit  aninfiint,  the  heir  of  a  mortgagee  in  fee,  who  was  like- 

{k)  Ex  parte  Jlkirf,   5  Atk.  479.  Com.  Rep.  615. 


to  contey  by 

fin. 
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could  give  a  good  discharge  for  the  same,  and  for  whom,  consequently,  the 
heir  was  a  dry  traatee;  and,  in  a  later  case,  {Hundeoek  ats.  — — ,  nbi 
supra)  the  present  Lord  Chancellor  held,  that  where  the  infant  heir  at  law 
or  tfie  mortgagee  ma  appointed  co-legatee  and  co-execntor  of  the  will,  that 
made  no  difference.  It  was  still  a  case  within  the  statute  for  paynent  of 
tihe  mortgage  money  to  the  co-execntor,  and  his  receipt  and  discharge  left 
the  ittfkat  a  mere  trustee. 

And  his  Lordship  in  that  case  ohserved,  that  where  an  infant  conveys  ss 
a  tmstee  within  tlie  statute,  when,  in  fact,  he  is  not  so,  he  will  not  be  boniid 
bylus  conveyance  under  the  order  of  the  court,  yet  that  if  it  were  a  case  in 
which  he  would  be  bound  to  convey  when  of  agc^  (his  conveyance  being 
vMdable  only  during  his  infancy  and  until  avoided  passing  the  legal  estate, 
and  no  one  having  a  right  to  elect  for  him  whether  it  should  be  void  or  not,) 
he  would,  when  he  became  adult,  be  placed  in  such  a  situation,  tint  if  he 
aought  at  hnv  to  avoid  his  deed,  a  court  of  Equity  would  prevent  him. 

The  order  enabling  the  infant  to. convey  can  be  obtained  by  petition  only, 
arid  not  by  motion,  the  former  being  the  only  mode  mentioned  in  the  act. 
fwlya  V.  For Jf«*,  ubi  supra.  Johnean  Ex  parte^  3  Atk.  559.  Sndth  Ex  partff 
Amb.  624.  But  if  the  infant  trustee  have  any  interest  in  the  premises, or  aqy 
duty  to  perform  as  such  trustee  beyond  the  mere  conveyance,  or  if  the  tnist 
be  not  in  writing,  it  will  be  a  case  not  within  the  statute,  and  a  suit  mmt 
be  instituted.  Haurkint  v.  Obeen,  1  Yes.  sen.  559.  Vernon  Ex  parte,  obi 
supra.  Attorney  Generul  v.Potnfretj  SCox,  921.  TuttinEx  parte,  sVes. 
&  Bea.  150.  cited  postea,  S80.  n.  1.  and  Sergiean  Ex  parte,  4  Ves.  147. 

In  Sergieon  Ex  parte,^  the  matter  in  dispute  was  referred  to  a  Master  to 
ascertain  whether  the  infknt  was  a  tmstee  or  mortgagee  within  the  statute, 
and  the  Master  by  his  report  stated,  that  the  mortgagee  by  his  wili,  after 
devising  certain  real  estates,  gave  and  devised  all  the  rest,  residue,  and  re- 
nminder  of  Us  estate,  both  real  an^  pei%onal,  of  what  liature  or  kind  soever 
and  wheresoeveh",  to  J.  M.  C.  (the  infant)  his  heirs,  executors,  administn- 
tors,  and  assigns,  on  the  part  of  his  mother,  and  appointed  the  said  J.  M.  C. 
sole  executor,  and  died  leaving  his  nephew  John  Wood  his  heir  at  law ;  and 
the  Maiter  further  stated,  that  he  was  of  opinion  that  J.M.  Cwas  not  a 
BBortngee  or  tmstee  of  the  said  estate  withm  the  intent  and  meaning  of  the 
act.  The  principal  question  in  the  case  was,  whether  the  legal  estate  in  the 
mor^ged  premises  passed  to  the  infant,  or  whether  it  descended  to  the 
heir  at  law  of  the  testator ;  and  in  deciding  this  question  tlie  Master  of  toe 
Rolls  said,  he  had  read  and  considered  the  petition,  and  thought  the  Master 
wrongs  in  his  judgment.  He  was  of  opinion  that  J.  M.  C.  was  a  trustee  of 
the  mortgaged  premises ;  but  his  Honour  said  he  could  not  order  the  infant 
to  convey  the  estate,  because  he  as  the  executor  was  entitled  to  the  money 
secured  on  the  mortgage,  and  he  could  not  permit  an  infant,  though  he  vere 
an  executor,  to  receive  tlie  money.  He  knew  not  what  could  be  done  witli' 
out  filing  a  bill.  And  the  Lord  Chancellor,  on  the  case  coming  before  him 
by  way  of  appeal  from  the  Rolls,  said,  the  best  order  he  could  make  was 
to  confinn  the  report,  and  to  order  the  money  to  be  paid  into  the  bank,  in 
the  name  of  the  accountant-general,  ex  parte  the  infant.  The  parties  would 
therefore  take  a  conveyance  from  the  heir  at  law,  and  when  the  infant  came 
of  age  his  Lordship  thought  it  very  reasonable  that  he  should  Join,  so  that 
then  the  parties  would  liave  a  title  auaeunque  via  data. 

But  altliongh  the  act  lias  been  held  not  to  extend  to  cases  where  there  are 
trastB  to  be  performed  requiring  a  discretion  on  the  part  of  the  ufaot,  in 
modem  practice  the  rnle  is  said  to  be  relaxed,  1  Pres.  Abs.  S20  and,  that 
if  all  tlie  persons  beneficially  interested  under  the  trusts  to  be  performed 
are  adult,  and  tret  from  disabilities,  and  petition  the  court  for  a  couTcyance 
to  their  nomuiee,  the  court  will  treat  the  infant  as  a  mortgagee  or  trustee 
within  the  act. 

It  is  further  obsetrable,  that  an  infant  mortgagee  or  tmstee  under  tbii 
act  will  not  be  ordered  to  convey  to  another  tmstee  upon  trasts  to  be  exe- 
cuted. That  can  only  be  eflTected  by  a  bill  praying  to  have  a  new  trustee 
appomted  and  a  conveyance.  It  oannot  be  ordered  on  an  ex  parte  petition. 
Andereem  Ex  parte^  nbi  snpn^;  and  tee  Bigg  v.  Syka^  1  Dick.  400.    And 
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wise  a  f2me  covert,  might  coav&f  by  tm,  under  the  last^meii- 
tiooed  statute,  the  Master  reporting  it  necessary ;  his  Lordship 
said,  that  this  question  came  before  him  soon  after  he  bad  the 
seals,  and  thai  he  consulted  with  Lord  Chief  Baron  CH>myns, 
who  thooght  the  court  might  order  an  infant,  who  was  a  fSme 
covert,  to  levy  a  fine,  for  the  act  was  general,  that  all  persons 
under  age  should  convey  and  assure ;  and  that  as  a  feme  covert 
of  full  age  could  not  assure,  but  by  fine,  the  court  might  direct 
an  infant  f%me  covert  to  convey  in  the  same  manner  in  the  pre- 
sent case  (l). 

In  the  last-mentioned  case,  there  was  only  an  affidavit  of 
service  on  the  husband,  which  his  Lordship  did  not  think 
sufficient;  but  directed  it  to  stand  over  until  the  neit  day,  that 
counsel  might  consent  to  the  prayer  of  the  petition  for  the 
Inuband,  and  the  next  day  his  Lordship  made  an  order  accord- 
ing to  the  prayer  of  the  petition. 

Where  an  infant  was  devisee  of,  and  also  executor  to,  Ae  Irfant^  dmae 
mortgagee,  the  court  would  not  order  him  to  convey.under  the  ^  aaotmi^ 
statute  of  7  Ann«  (J).  comtf. 

(J)  y\dt  Sergmm  Ex  pariif  4  Ves.  UT.  [For  the  reasons  stated  in  the 
opposite  note.— jBd.] 


if  on  a  reference  to  tbe  Master  under  tlris  statute  the  Master  reports  that 
tfac  infant  is  not  a  mortgagee.  Arc.  within  the  act,  no  exception  can  be  taken 
to  his  report ;  but  the  par^  disapproving  of  the  report  most  bring  it  on  by 
petttion,  stating  the  report.  Burton  Ex  parte,  l  Dick.  395.  Bat  when  the 
Master  reports  that  the  hofant  is  within  the  statute,  he  must  state  to  whom 
he  is  to  convey,  fVumington  y.  FoI«y,  1  P.  Wms.  538.  Jnon.  Pr.  Ch.  284 ; 
and  note,  the  necessary  costs  of  the  infant  in  making  tiie  conveyance  will  be 
allowed.    Cwnt  Expwrtit  lOVes.  554. 

It  may  be  proper  to  add,  that  an  infant  mortjgagee  may  surrender  leases    J^fgui  may  siir« 
ia  the  Court  of  Uinncery  for  the  purposes  of  their  renewal,  29  Geo.  S.  c.  31 ;  render  lease f 
and  an  infant  mortgagor  may  present  to  a  benefice  of  which  he  is  patron,  preeeai  to  be* 
Arikmgtm  t.  CoverUff,  t  £q.  Cau  Abr.  518.    Co.  litt.  89  a.  and  17f  a.  Sed  fufi/ce^  and  cm- 
tide  Mr.  Hargrave's  note  (l)  to  the  former  folio.    But,  with  respect  to  caHe  pomer^ 
powers,  it  was  said  by  Lord  Hardwicke,  that  there  was  no  precedent  either   when, 
m  a  court  of  law  or  equity  where  it  had  been  held,  that  a  power  over  real 
estate  executed  hj  an  infant  was  good,  3  Atk.  710.    Jackson  v.  Jaekeonj 
4Bro.  C.  C.  462.    HeOxngeked  v.  HMigshed^  cited  8  P.  Wms.  fS9;  but 
■tnority  may  be  expressly  dispensed  with  by  the  author  of  the  power. 
HtarU  V.  Gretidmnk^  3  Atk.  695.    See  also  on  the  subject  in  general,  iStftes 
V.  Lystar,  5  Vin.  Abr.  541.      Wtade  Ex  parte,  Dick.  76.     Bwrton  Ex  parte^ 
lb.  395. 540.     1  Pres.  Abs.  319.     Sugd.  V.  &  P.  173. 5th  edit. 

(L)  So  in  howbe  v.  Lombey  Barnes,  217.  and  Bowee  Ex  parte,  3  Atk.  164.    Ji|/anl«iiiyeo»- 
it  was  held,  lAiat  an  Infant  trustee  or  mortgagee  may  levy  a  fine ;  but  it  was   vey  ^fin^  ^ 
considered  doubtful  whether  he  could  suffer  a  recovery  withont  a  privy   recovery,  mid 
seat    Lard  Hardwicke  subsequently  resolved  this  dooot  by  determining   affidavu  dts- 
that  an  hifant  to  whom  a  trust  is  descended,  may,  under  an  order  of  the  peneed  wUh  in 
eonrt,  convey  by  a  common  recovery.    Johmon  Re  parte,  3  Atk.  558.    The    c.  B. 
same  was  held  by  Lord  Camden,  in  Smith  Ex  parte,  Amb.  624 ;  and  a  qnery 
was  made  by  the*  reporter  why  a  privy  seal  could  be  considered  necessary, 
the  statute  empowering  the  infant  to  convey  generally,  and  a  common  reco- 
very being  a  species  of  conveyance.    Et  vide  Anderson  Ex  parte,  5  Ves.  240. 
243.    In  cases  of  this  description,  where  an  Infant  levies  a  fine  or  suffers  a 
recovery  under  the  statute  to  bar  an  entail  of  the  trust,  or  to  enable  a  f&me 
covert  to  convey,  the  court  of  Common  Pleas  dispenses  with  the  usual  affi- 
davit as  to  inftjicy.    1  Pres.  Abs.  320. 
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[  278.]  A»d  in  the  case  ot  Zauch  v.  Parsons(jnyf  it  was  hieM,  that  a 

iiS^^ir  ^  '^^^  ^^  release  by  an  infant,  M'ho  was  one  of  the  executorsi 
^Va^*^'^*'  ^^^  ^^^^  ^^  ^  mortgageei  of  the  estate  mortgaged,  made  to  a 
out  order  of  .  subsequent  mortgagee,  in  consideration  of  the  mortgage-money 
court,  4»  mere    p^y  jj,^  yf^^  binding  upon  the  infant,  upon  the  grounds  that  the 

fee  which  >vas  in  him  was  merely  as  a  pledge  for  the  money, 
and  that  besides  the  money,  the  infant  had  no  beneficial  interest 
in  the  land  whatsoever  ;  upon  payment,  therefore,  be  was 
bound  to  convey  as  the  mortgagor  should  direct,  and,  by  tlie 
'  7th  of  Anne,  compellable  to  do  it  during  his  minority ;  tfaM  his 
conveyance  was  therefore  a  matter  of  form,  and  in  the  iut> 
ture  of  an  authority,  executed  by  the  mortgagor's  direction, 
in  favour  of  a  third  person,  who  ventured  his  sioney  upon  the 
faith  of  it  (m). 

(m)  Zowh  V.  Parwntf  1  W.  Black.  Rep.  575.  3  B«r.  1794^ 


.Order  of  court  (^)  Oar  Author  has  added  a  note  to  this  case  in  the  Index,  voce  Inftnt^ 
muneeeuarffy  if  ^n  these  words : — *^  N.  B.  It  is  presumed  that  it  follows  from  the  last  pvs- 
iitffati  coueents  position,  that  an  order  under  the  statute  of  Anne  is  unnecessary  where  sn 
io  convey  J  Qu,)  uifuit  is  willing  to  convey  without  an  application  to  the  Court  of  Chanoeiy/ 

This,  it  must  be  allowed,  would  be  a  necessary  consetjueuce  of  the  adja<U- 
cation,  if  the  case  could  be  depended  on.    But  the  pnnciple  of  the  decisim 
has  been  seriously  questioned  by  Mr.« Preston,  both  in  hia  Essay  on  Ab- 
stracts, and  in  his  Treatise  on  Conveyancing. 
Mr.  Pretion'i         In  the  Utter  work  he  observes,  (td  vol.  ps*  349.  M>.  and  376.)  "  No  law. 
obaertoiunu  on    yer  of  eminence  has  thought  it  safe  to  follow  the  decision  (in  ZomA  v.  Pat' 
Zouch  V.  Par*    ^as)  in  practice ;  and  that  excellent  property*lawyer,  the  present  Chancellor 
sons,  (Lord  Eldon)  has  repeatedly  approved  the  observations  of  counsel  when 

Questioning  the  authority  of  this  case.  To  admit  indeed  that  such  a  deci- 
sion is  law,  is  to  confound  all  distinctions,  and  to  oppose  all  authority  oa 
this  head.  Though  it  has  not  been  expressly  over-ruled,  the  j^robability  is, 
that  whenever  the  point  shall  require  an  express  and  explicit  decision,  it 
will  be  determuied,  that  a  conveyance^  by  lease  and  release,  made  by  an  in- 
fant, cannot,  under  any  circumstances  of  interett  or  no  intereai,  in  the  is- 
fant,  or  benefit  or  no  benefit  to  him,  be  supported."  And  again  in  his  Euay 
6n  Abstracts  (ut  vol.  S24.)  *'  This  case  (of  Zouch  v.  Parsons)  has  never  beea 
acted  on  in  general  practice,  and  the  decision  is  so  objectionable  io  its 
principle,  and  appears  so  irreoonclleable  with  the  former  determinations,  er 
policy  of  the  law,  and  the  reasons  assi^ed  in  support  of  the  decision  aft 
so  sophisticated,  that  its  authority  is  highly  Questionable,  and  it  has  aiore 
than  once  been  questioned  -,  and  it  is  reasonable  to  suppose  that  it  would  oot 
be  followed  as  a  precedent  for  decision,  except  in  a  case  exactly  the  same  ia 
specie  and  in  circnmstances.  Indeed  it  would  be  difficult  to  support  it  evea 
to  this  extent.  No  experienced  conveyancer  will  accept  a  title  under  the 
authority  of  this  decision." 
Jteoionsag^mt  '^^^  <^*^^  ^^  Zouch  v.  Panons  decided  that  the  re-conveyance  by  deed  of 
that  decision,      ^^  infant  mortgagee,  under  the  direction  of  the  mortgagor,  ^uld  be  consi* 

dered  as  ffoidabie  oajy,  and  not  absolutely  void.  In  opposition  to  this  deter- 
mination, it  is  coo  tended » that  on  the  principles  of  the  conuBoa  law,  efenr 
grant  by  an  infant,  which  necessarily  requires  a  deed,  is  aeiuaUy  void;  sud 
that  therefore  an  infant  cannot  grant  or  transfer  a  rent,  nor  grant  a  reversion 
or  remainder,  nor  make  an  attorney^  nor  as  a  consequence  execute  a  coo- 
veyance  bv  lease  and  release,  because  a  deed  is  essential  to  the  validity  of 
a  release ;  but  that  with  respect  to  grants,  which  do  not  necessarily  reoaire 
a  deed  as  the  efficient  means  of  passmg  the  estate,  as,  for  instance,  a  teofi* 
meut,  which  operates  by  livery,  or  a  lease  which  is  perfected  by  entiy 
(Shep.  Touch.  iif67.  Moor,  105*  Plow.  545.).  suchspeqies  of  assD^UQ:  by  sa 
infant  will  not  be  absolutely  void,  but  voidable  only  ^  and  it  is  said,  that  it 
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And  it  being  found  that  inconveniencies  frcqurttly  a#o«c  by  ljn»^  mmrt' 
hods  mortgaged  falling  into  the  hands  of  idiots  and  lunatics,  ered  to  convey 

by  tkem$eloe»  ' 
^    or  commilteeM* 

woflld  be  a  risfEiiUir  tiirpriw  on  aay  well  read  lawyer,  if  an  instance  conld 
be  fonod  wliei-e  a  grant  by  deed  from  an  infant  has  been  held  to  have  had 
ny  fffwt  wlmtever.  To  place  the  point  in  a  fairer  liKlit,  a  comparison  is 
made  between  a  feofiment  by  an  infant  in  person  (which  is  voidable  only, 
Bro.  Ahr.  Coverture,  pi.  40.  lb  Infancy,  pi.  l.)  and  a  feoiTment  by  an  in« 
faat  throagh  the  medium  of  an  attorney  (which  is  abffoUitely  void,  8  Co., 
43a.  9  H.  6.  6.  Perk.  s.  12.  13.  14.  2  Roil.  Abr.  2.)  Upon  what  groand, 
it  is  asked,  can  this  distinction  proceed,  if  not  upon  the  well  known  prin- 
dpfe  that  an  atlomey  cannot  be  appointed  without  deed  ?  That  the  deed 
or  the  infant  is  void,  and  as  a  consequence  the  letter  of  attorney,  and  the 
feoffMeat  fonoded  on  the  same  are  actually  void,  and  not  merely  voMable. 

It  caoaot  be  controverted  but  that  previously  to  the  case  of  Zouck  v.  Par" 
9»v,  the  distinction  as  to  infants  between  deeds  which  were  essential  to  the 
aransfcr,  and  deeds  which  were  secondary  to  it  existed,  thongh  tlie  reason 
for  that  distinction  is  not  very  apparent.  If  it  were  a  rule  that  an  infant 
eonM  not  grant  by  deed,  it  appears  like  a  mere  circorayention  of  the  mle 
ts  hold  thai  he  may  grant  by  feoffmeat,  becanse  the  essential  article  in  a 
feoffment  is  not  the  charter  but  the  livery  of  seisin,  or  that  he  may  make  a 
lene,  because  the  principal  part  of  it  is  the  entry  of  tJie  tenant,  and  not  the 
deaiie  of  the  lessor.  Tlie  true  reason  why  a  feoifinent  by  an  infant  is  void- 
able ooly,  and  not  void,  is,  because  the  livery  of  seisin  being  formerly  made 
before  the  paras  Mrur,  it  was  preaamed  they  were  competent  judges  of  the 
feofi)r*s  ability  to  make  the  feoffment,  and  wonld  not  permit  him  to  execute 
it  if  they  saw  he  was  an  infant.  And  as  to  leases,  the  reason  why  they  are 
voidable  only,  and  not  aboolntely  void,  is,  because  if  rent  be  reserved  they 
will  be  of  benelit  to  the  infant  (for  he  cannot  occupy  the  lands  himself) ; 
asd  coaseqnently  if  no  rent  be  reserved,  the  leases  wiU  be  absolutely  void, 
AA/kldr.  AMtld^  Latch.  199.  And  the  ground  from  which  the  distinction 
as  to  void  ana  voidable  deeds  original  arose,  was  the  protection  which  courts 
•flaw  and  equity  deemed  it  expedient  to  extend  to  infants,  aad  the  broad 
criterion  on  which  they  formerly  acted  was  to  inquire  whether  the  act  of  the 
infant  were  beneficial  or  prejudicial  to  him,  if  the  former,  it  was  held  void- 
tbie  oa\y ;  if  the  latter,  it  was  pronounced  absolutely  void ;  therefore,  at 
Mr.  Hargrave  observes  (Harg.  &  Butl.  Co.  Litt.  31  b.  n.  3.),  the  court  io 
ZmctA  v.  J'arsotts  held  the  lease  and  release  by  the  infant  to  be  voidable  only, 
'*  because  the  consideration  of  the  conveyance,,  and  other  circumstances, 
shewed  that  the  act  was  right  and  proper,  and  apparently  not  in  the  leatt 
U  Uf  prfjndice.''  See  lb.  171  b.  and  genei^ly  1  Koll.  Abr.  7i8.  S  Com.  Dig. 
619. 8vo.  edit*  Keane  v.  Boycott,  i  H.  Bl.  515.  Cro.  Car.  503.  1  Jones,  405. 
3  Mod.  310.  Stra.  94.  Hay  y/Hook,  MS.  Butl.  Co.  Litt.  246  a.  n.  (l); 
StruMttH  V.  Croker,  2  Ch.  Ca.  211.  IVarbmioH  v.  LytUm^  4  Bro.  C.  C.  440. 
aod  1  Fonb.  Trea.  on  Eq.  80.  5th  edition. 

N  It  may  perhaps  be  considered  the  heiglit  of  temerity  to  suggest  any 
observations  derogatory  to  those  which  have  been  advanced  by  the  most  pro- 
fonnd  property-lawyer  of  the  present  day.  But  with  the  greatest  deference 
it  is  sobmittedy  that  on  an  attentive  consideration  of  the  case  of  Zonch  v. 
PsTftHu,  and  tbe  ready  applicability  of  many  of  the  positions  there  adduced 
to  the  drcumatances  of  modem  times,  although  some  of  the  arguments  which 
it  contains  may  seem  sophisticated,  yet  the  decision  itMlf  (nnaniutously  con* 
enrred  in  by  Lord  Mansfield,  C.  J.  and  Wilmot,  Aston,  and  Yates,  Justices) 
ODght  not  to  be  treated  with  levity.  It  is  the  standing  determination,  ana 
till  over-mfed  must  be  considered  as  the  law  of  the  land.  And  it  is  very 
remarkabley  that  the  present  Lord  Chancellor  (who  is  stated  so  freonently 
to  have  questioned  the  case  of  Ztntck  v.  PanoikB)  should  liaire  absointm  con- 
curred ia  that  adjudication,  and  even  have  extended  the  point  still  nrtlier 

than  that  case  carried  it.    In  Handcock  ats ,  17  Ves.  383.  (where 

the  snhiect  of  this  note  was  expressly  before  the  coort)  his  Lordship,  after 
observing  that  in  Zouch  v.  Panom  Lord  Mansfield  had  held,  that  the  con- 
veyaoce  of  an  infant  trustee  by  lease  and  release  was  voidable  only,  conti* 
noed,  ^  It  is  true,  that  where  an  infant  conveys  as  a  trustee  within  tbe  sta- 
tute, not  being  so,  be  will  not  be  bonnd  by  his  convevance  lAider  such  an 
ofdar;  yet  if  it  be  a  caia  in  whicb  be  woald  bo  bo«Ml  to  convey  wba»  of 
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in  order  to  remedy  'them  it  is  enacted,  by  the  statute  of  Ae  4tli 
Geo*  2.  c.  10|  that  from  thenceforth  it  shall  be  lawfal  for  say 

[  ^79  ]  person  or  persons,  being  idiot,  lunatic,  or  non  compoB  mentis,  or 
for  the  committee  or  committees  of  such  person  or  persons,  in 
his,  her,  or  their  name  or  names,  by  the  direction  of  the  Lord 
Chancellor,  or  tlie  Lord  Keeper,  or  Lords  Commissioners  of 
the  Great  Seal,  by  an  order  made  upon  hearing  all  parties 
concerned,  on  the  petition  of  the  person  or  persons  for  whom 
such  person  or  persons,  being  idiot,  lunatiCi  or  non  amfO$f 
shall  be  seised  or  possessed  in  trust,  or  of  the  mortgagor  or  the 
mortgagors,  or  of  the  person  or  persons  entitled  to  the  moaies 
secured  by  or  upon  any  lands,  tenements,  or  hereditaments, 
whereof  any  such  person  or  persons,  being  idiot,  lunatic,  or 
non  compos  mentis,  is,  or  are,  or  shall  be  seised  or  possessed  by 
way  of  mortgage,  or  of  the  person  of  persons  entitled  to  the 
redemption  thereof,  to  convey  and  assure  any  such  lands,  tene- 
ments, or  hereditaments,  in  such  manner  as  the  Lord  Chan- 
.  cellor.  Lord  Keeper,  or  Commissioners  of  the  Great  Seal, 
shall,  by  such  order  so  to  be  obtained,  direct  to  any  other  per* 
son  or  persons,  and  such  conveyance  or  assurance  so  to  be  had 
and  made,  shall  be  as  good  and  effectual  in  law,  to  all  intents 
and  purposes,  as  if  die  person  or  persons,  being  idiot,  lunatic, 
or  non  compos,  was  or  were,  at  the  time  of  the  makii^of  each 

[  280  ]  conveyance  or  assurance,  of  sane  mind,  memory,  or  under- 
standing, or  not  idiot,  lunatic,  or  non  compos  mentis,  or  had 
by  him,  her  or  themselves,  executed  the  same.  And  diat 
all  and  every  such  person  and  persons,  being  idiot,  lunatic,  or 
non  compos  mentis,  and  only  mortgagee  or  mortgagees,  or  non 
compos  mentis,  and  only  snch  mortgagee  or  mortgagees,  shall 
and  may  be  empowered  and  compeUed  by  such  order  so 
to  be  obtained,    to   make   such  conveyance  or  conveyances, 


age  (Am  amveyanct  being  voidable  enly  during  his  ififancy^  tmd  watil  eotidd 
foedng  the  Ugul  ettate\  and  no  one  liaviug  a  right  to  elect  for  him  whether 
It  shoold  be  void  or  not,  he  would,  when  he  became  adult,  beolaced  in  foch 
a  tilnatioD,  that  if  he  sought  at  law  to  avoid  his  deed|  a  court  or  Equity  would 
prevent  him. 
TraeHctd  con*  Heace,  thercfpre,  if  an  infant  mortgagee,  in  whom  an  empty  legal  estite 
ciitfioH.  resides  (of  which  he  cannot  poisibl^  make  a  benefit,  and  consequently  the 

oonveyaDce  of  wJucli  cannot  operate  to  his  prejudice),  if  such  an  ioftot 
mortgagee  convev  by  lease  and  release,  withofit  an  order  of  the  coort  (it 
is  presumed),  sncli  conveyance  by  deed  will  not.  In  the  present  consideration 
of  a  court  of  Eqnity,  be  absolntely  void,  bnt  voidable  only ;  and  furUier,  diit 
if  the  infajit,  on  arriving  at  the  age  of  majority,  seek  to  avoid  the  initrn- 
joent,  on  the  plea  of  dumfuit  in^ra  atatemy  the  Conrt  of  Chancery  will  ia- 
tei/ere  and  prevent  him.  Bnt  it  is  to  be  observed,  that  this  view  of  tbe 
811  K^ect  does  not  supenede  the  necessity  of  resorting  to  the  court  forsa 
order  under  the  sVitMte  of  Anne  j  for  the  deed  of  the  infant  migr,^it  seeoii 
be  avoided  during  infancy ;  and  therefore,  in  all  cases,  it  Is  most  advisable, 
(at  least  in  the  present  state  of  the  question,)  to  petition  the  conrt  for  tn 
order  directing  the  infant  to  convey. 
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auQiBnce  <»r  •minmcMi  in  like  manner  as  trustf^  or  mort- 
gagees of  sane  memoiy,  are  compellable  to  convey  or  assign 
tbeir  mortgages. 

Tbe  language  of  the  last-mentioned  statute  being,  that  ''  all  X^  pauUm  en- 
persons,  being  lunatic,  or  tbe  coqHPittee  of  such  persons,  shall  ^commiMum 
convey/'  Lord  Hardwicke  "doubled  (Jc)  whether,  on  a  petition  Ao*  imud* 
grounded  thereon,  he  could  in  general  cases  make  such  order,  ending  suff^ 
uliere  no  commission  of  lunacy  was  taken  out(N).    But  in  a  ^*^^* 
€»e  where  there  had  been  a  proceeding  before  a  proper  juris- 
diction, namely,  the  Senate  of  Hambuigh,  where  the  lunatic 
reiided,  upon  which  he  was  found  non  compoi,  and  a  curator     [  281  ] 
or  guardian  appointed  for  him  and  his  a£fairs,  which  proceed- 
ing the  court  was  obliged  to  take  notice  of,  bis  Lordship  de« 
dared  that  the  person  was  a  mortgagee  within  this  act,  and  or*^ 
deied  that,- on  payment  of  the  mortgage-money,  there  should 
be  a  conveyance  to  tbe  mortgagor. 

A  naortgagee(/)  has  been  determined  to  be  a  purchaser  MoHgagf  a 
nilhin  the  27ih  Eliz.  c.4(o).  Thus,  where  A.  and  B.(«)  ^^^^Z 
were  trustees  in  a  term  for  ninety-nine  years,  for  raising  a  sum  twif «if  um»^ 
of  money,  and  C.  who  had  the  reversion,  settled  it  upon  3*  agaM  him 

(k)  Oito  LewU  Ex  parley  i  Yes.  S98.         (m)  White  w.  Hu$te^,  Pre.  Cha.  13. 
{D  Chapmem  v.  Bmiry,  Cowp.  f78.     £t  vide  Wmoick  v.  Kmmetmj  S  Alk. 


[8.  P.  postea,  649  and  1052.— Ed.]         S91. 


(N")  Tlie  flame  doubt  was  tbrown  oat  in  The  Marehiomeu  ef  AmundaU  Ex  Stat.  27  EUt* 
ferit,  AhIk  80 ;  bat  it  seemft  to  be  now  settled,  that  a  commissioD  of  lunacy  g,  4.  «.  6. 
nMstbave  lasued  before  the  court  will  entertain  the  petition,  GiUam  Ex  partem 
t  Ves.  jon.  588.  Amb.  80 ;  and  the  lunatic  must  be  resident  in  England. 
S^Im  t.  Dm  Cettaf  8  Ves.  316.  In  cases  of  this  kind  the  re-conveyance  is 
■ude  out  in  the  name  of  the  lunatic ;  but  it  is  executed  by  the  committee  in 
l«s  nsme  and  on  his  behalf.  For  more  on  this  subject,  and  the  subject  in 
pwtal,  the  reader  is  referred  to  Mr.  CoUinson's  treatise  on  that  bead  of 
Tiw. 

(0)  That  statute  declares  that  aU  frandnlent,  feigned,  and  covenons  con-  SehUmetdtifter 
veyanccs.  Me.  made  to  deceive  purchasers  shaU  be  void.  The  6th  section  «Mmri«v*9  .*>*  *" 
profides,  that  no  lawful  mortgage,  aaade  or  to  be  made  bon&  fide,  and  with-  conndenti^m  nf 
Alt  fiaod  or  covin,'  upon  good  consideration,  shall  be  impeached  or  impaired  Imce  mid  ^<c- 
by  finroe  of  that  act,  but  shall  stand  in  the  like  force  and  effect  as  the  same  Hon,  «Md 
wsold  have  done  if  that  act  had  never  been  made.  agaiut  nuri" 

In  the  case  in  Cowper's  Reports,  where  one  after  marriage  made  a  set-    gagee  with  no* 
tieoieat  of  certun  premises  upon  himself  for  life,  with  remainder  to  his   tiee, 
wife  for  life,  with  remainder  to  their  issue  in  tail,  and  three  years  afterwards 
s^ortgaged  the  premises  to  B.,  who  was  told  there  was  such  settlement,  it 
vas  held,  that  the  settlement  was  voluntary,  and  void  as  against  the  mort- 
g^ee  withio  this  statute.    Ckaipnum  v.  Emery,  Cowp.  278.    So   in  Doe  v. 
ifomtag,  9  East,  59,  it  was  held,  that  a  voluntary  settlement  of  lands  made 
ia  coBsideratioo  of  natural  love  and  affection  wiU  be  void  as  against  a  sub- 
leqoent  purchaser  or  mortgagee  for  a  valuable  consideration,  though  notice 
of  sueh  prevlotts  settlement  tc  given  to  the  purchaser  or  mortgagee  before 
•U  ^  purchase  or  mortgage  money  be  paid,  or  the  deeds  executed,  and 
ihoudk  ilie  aettler  have  other  property  at  the  time  of  such  prior  settlement, 
sod  do  Mt  Appear  then  to  be  hideVted^  and  although  there  be  not  any  fraud 
hfact  in  ibe  transaction  i  for  tbe  law,  which  is  hi  all  cases  the  judge  of 
itaad  aad  covin  arising  out  of  lacla  and  Intents,  inhn  fraud  In  a  case  of 
■pen  ikeosostnietioB  of  the  aiaute.    Bnt  wiiere  a  fttheri  at 
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and  his  heirs,  in  trust  for  his  mother  (who  had  conveyed  it  be- 
fore  to  him)  for  her  life,  and  after  her  death,  if  he  survived  her, 
then  in  trust  for  him  and  his  heirs ;  but  if  she  survived  bimi 
then  to  her  and  her  heirs.-  Ten  years  after.  A.*  lent  a  soia  of 
money  to  C.  having  had  no  notice  of  this  second  conveyance  to 
B.  and  took  a  mortgage  of  these  lands  to  tmstees  ;  C.  died,  bis 
mother  surviving  him.  Then  A.  set  up  his  mortgage,  and  ei«- 
hibited  a  bill  agaiust  the  mother  of  C.  and  B.  to  set  aside  the 
former  conveyance  made  by  C.  as  being  voluntary  and  fraudulent 
against  him.    And  it  was  so  decreed. 

A  fine  and  non-claim  by  a  mortgagee  in  possession  (p)»  Kill 
not  bar  the  equity  of  redemf^tion  {n). 

And  the  rule  of  equity  (o)  is  the  same  in  case  a  recovery  bs 
suffered  by  a  mortgagee  in  possession ;  for  after  audi  rscoveiy 
suffered,  and  until  the  money  be  paid,  the  estate,  in  a  court  of 
equity,  is  still  but  as  a  security  for  the  money  lent;  and,  after 
the  mortgage  money  is  paid,  the  mortgagee  is,  in  eqaity,  in 
nature  of  a  trustee  for  the  mortgagor. 

A  mortgagee  (p),  if  iti  possesshtif  may  gain  a  settlemeotbj 
virtue  of  the  mortgaged  estate. 

Accepting  a  mortgage  does  not  estop  the  mortgagee  from  say* 
ing  that  the  mortgagor  .had  no  estate  in  the  premises  mort- 
gaged (Q). 


(n)  Plowd.  373.  1  Vera.  132.  WeU 
den  V.  Dim,  £bor.  Cnii&e  oa  Fines, 
^SS,  [«  Cru.  Dig.  117,  et  vide  antea, 
Si 9,  and  add  there  HoUand  v.  Haittm, 
Cartb.  414.— £d.] 

(o)  StuHhope  V.  Thaeker,  Pre.  Cha. 


435.    Cro.  Jac.  595.   [ReTerse  m  to 
mortgagor,  aotea,  tl9.^£i.l 

(p)  The  King  against  The  Inhtbit' 
ditto  iifCatheringtan,  3  T.  R.  771.  [£C 
vide  antea,  221,  note  (p).— JSd.] 
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the  request  of  bis  sod,  executed  a  mortgage  to  secure  a  debt  due  fron  iIm 
son  to  the  mortgagee,  this  was  held  not  to  be  a  voluntary  conveyance  with- 
out consideration.    Heam  Ex  parte^  1  Bnck.  B.  C.  135. 

In  Cormick  v.  Trepaud^  6  Dow.  P.  C.  €0.  (cited  antea,  220,  note  (N)  wbick 
see)  the  counsel  for  the  respondents  referred  to  the  case  of  Johatmu  f. 
L  ■  ,  then  lately  decided,  but  the  report  of  this  case  does  not  appear. 

It  was  there  stated  to  have  been  determined,  that  when  in  a  marriage  settle- 
ment there  are  further  limitations  to  collaterals,  the  ulterior  limitations  are 
voluntary,  and  are  defeated  by  a  snbf>equent  sale  or  mortgage  for  yalosble 
consideration.  A  notice  of  the  settlement  according  to  the  principal  case 
and  the  whole  tenor  of  the  cases  will  not  make  any  difference. 

See  further,  Ather1ey*s  Settlements,  p.  183,  and  Kob.  on  Fran.  Conv. 

(P)  So  in  the  case  of  a  grantee  of  a  mortgagee,  though  helevyaiSoei 
that  will  not  discharge  the  equity  of  redemptiouj  ^orjf  v.  Wbudoor^  2  Atk. 
631 ;  and  in  Kennedy  v.  Duly,  1  Sch.  Sc  Lef.  380,  it  was  said  that  a  mortga- 
gee could  not  .by  tine  and  non-cUtm  bar  the  equity  of  redemption,  fortiie 
nne  displaced  nothing ;  it  was  still  the  same  estate. 

(Q)  An  estoppel  is  the  preclusion  of  tlie  rightful  owner  from  asserting  bis 
title  through  some  tacit  admission  of  right,  which  he  has  acknowledge  to 
be  in  the  wrongful  tenant  A  mortgage  must  certainly  be  an  estoppel  pn 
tanto ;  for  by  accepting  the  indenture,  the  mortgagee  would  indubitably  be 
precludi'd  from  denying  tiie  ejListence  or  validity  of  the  mortgage.  J^ 
plea  of  nil  habuU  in  tenemeniU  woiild  be  inadmissible  on  his  part,  or  oa  the 
part  of  his  hcirS|  executors,  adioaBiftiatorsi  w  a«igQf«    Bat  a  oiortiafr 
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Thus  (q),  in  covenant,  on  mortgage,  by  the  defendant  to  the  [  £83  ] 
plaintiff,  to  |>ay  so  much,  seven  years  from  the  time  of  tlie 
mortgage  made,  and  so  much  yearly  out  of  lands  in  lease  to 
/.  $.  breach  was  assigned,  that  the  defendant  had  no  estate  to 
conrey;  the  defendant,  on  oyer  of  the  indenture,  pleaded  that 
/.  S.  was  tenant  for  life,  and  that  the  defendant  was  seised  of 
the  reversion  in  fee  sufficient  to  convey.  To  this  the  plaintiflP 
demurred ;  et  per  curiam.  The  indenture  of  mortgage  was  no 
estoppel,  to  say,  in  an  action  of  covenant,  that  the  defendant 
had  no  estate,  though  in  debt  for  rent  it  is,  sed  adjornatur. 

Prodocing  a  bond  or  mortgage  is  (r),  prim&facie,  good  evi-  Produeiiom  if 
dence  of  a  debt ;  but,  it  should  seem,  it  would  not  avail  if  ^ce'^^'^l' 
there  were  manifest  signs  of  fraud  in  the  obligee,  or  mortgagee ;  ^  payment 
for,  in  such  case,  he  ought  to  be  put  to  the  proof  of  actual  iftkenEBdgaB 
piymeut(B);  and  though  he  may  happen  thereby  to  lose  some  ^f^^* 
pirt  of  the  money  really  due  to  him  for  want  of  proof,  this  is 
bst  a  jast  punishment  for   the  fraud  of  which  it  is  evident 
be  meant  to  be  guilty,  and  will  be  a  proper  discouragement  to 
otfaen  from  committing  the  like. 

By  the  9  Ann,  c.  5,  which  requires  that  knights  of  the  shire       r  ^84  1 
should  have  600/.  per  annum,  and  every  other  member  of  300/.   MoHgaget 
perennumf  it  is  enacted,  **  That  no  person  shall  be  qualified  to  '^te^iommof 
sit  in  the  House  of  Commons  within  the  meaning  of  the  act,  ''^  i'^  mirii«- 
by  virtue  of  any  mortgage,  whereof  the  equity  of  redemption  vote  «« elect" 
it  in  any  other  person,  unless  the  mortgagee  shall  have  been  in  **fj^'  •"**■» 
possession  of  the  mortgaged  premises  for  seven  years  before  the 
time  of  his  election"  (s). 

(f )  C^rdingUe  r.  Englandf  S  Keb.  (r)  Piddock  v.  Broani,  S  Will.  289. 
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woald  not  estop  the  mortgagee  from  claiming  tlie  equity  of  redemption. 
^  rabject  or  estoppel  is  investigated  in  Bro.  Abr.  tit.  Estoppel,  among 
^  earlier  writers^  and  in  the  very  learned  and  useful  Essay  on  Abstracts 
(vol*  ii.  p.  805)  among  the  modern  authors. 

(.R)  Of  this  a  scrivener's  book  of  acconnts  (the  scrivener  being  dead)  will 
^  good  evidence.  Per  Liord  Hardwicke,  in  SnuaiU  v.  hViUianu,  cited  in 
^fntfmerie  v.  Tumer,  l7dl,  Bnl.  N.  P.  283. 

\^}  It  merely  remains  to  add.  in  the  conclusion  of  this  chapter,  tliat  the    Merlgagee  »• 
iwrt«sgee  baa  not  any  right  to  shew  tlie  title  of  his  mortgagor.    Thus,  where   right  to  skew 
tvo  were  tenants  ui  common,  deriving  title  under  the  same  settlement,  and   title  deedi* 
one  fokl  hU  share,  but  retained  the  settlement  as  a  mort{;age  for  part  of  the 
purchase  money  unpaid,  on  a  motion  against  him  by  the  other  tenant  in 
rt^niiaon  for  production  of  tlie  settlement,  tlie  Chancellor  said  the  estate 
i>eloi^ed  to  a  purchaser,   and    the    defendant  was  nothing  more  than  a 
"toriuagee,  and  a  mortgagee  had  no  right  to  shew  hie  mortgagor**  title.    The 
rrverae  of  that  role  would  be  attended  witli  very  dangerous  couseqaencei 
to  the  security  of  property.    Ijambert  v.  Rogere^  U  Mcriv.  489. 

As  to  a  mortgagee  in  possesision,  see  postea,  I0j;4. 
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[  SW  ]  CA^.  IX. 

OF   THE   OBLIOATION   OF    A  MOKTOAOOR  (a),  &C.  TO  8E8 
TO   THX  APPUCATION    OF   BIS   PVKCHASE-MONBT. 


_  » 

^^^P^        1  HERE  18  no  circumsteooe  attending  the  alienttionof  pro^ 

pertj,  either  absolutely  or  by  way  of  mortgagei   that  so  be- 

-qaently  occasions  difficulty  and   delay  to  the  parties^  as  Ibat 

which   arises    from   the  necessity  of   se^og   to  the  appliea- 

tion  of  purchase-money;    it  will  not  therefore,  I  tntst,  be 

thoi^ht  digressive  from  the  sulgect  of  this  essay^  to  attempt 

an  investigation  of  the  degree  and  extent  of  this  obligstiANi. 

Charge  f^dehu       ^Th\%  questioUi  as  to  seeing  to  the  application  of  purchase* 

gewraUy^  exe-    mooey,  seems  first  to  have  occurred  between  an  hdr  at  law 

ekiaser;  cmUra^  and  a  purchaser  under  a  devise  for  the  payment  of  ddiits  geoe- 

dep^iS^^  rally;  without  the  intervention  of  any  trustee  for  the  purpose. 

Hnpncif.  ^nd  it  was  held|  that  if  lands  be  directed  to  be  sold  or  dis- 

L  ^^^  J     posed  of,  for  the  payment  of  debts  generally,  die  pwchaser  is 

not,  as  against  die  heir  at  law,  or  persons  entitled  to  the  lands 

after  the  debts  discharged,  obliged  to  inquire  into  the  tccotiot 

of  tlie  debts,  or  ascertain  whether  sufficient  has  been  previ* 

ously  raised  for  their   payment ;   but  if  lands  be   not  abto- 

Iviely  liable  to  the  payment  of  debts,  but  only  on  some  eon- 

tingency  or  condition,  as  *'  if  all  the  owner's  debts  cannot  be 

paid  out  of  hb  personal  estate,  or  the  rents  and  profits  of  bis 

lands,''  it  behoves  the  purchaser  to  inquire  if  the  debts  are  sa- 


Mortgagor  W  Thit ,  It  it  apprehended,  ihovld  have  been  voRTSAoaB ;  tot  a  mort* 

never  liable  to  pi^^  cannot  well  be  considered  a»  a  purchaser^  nor  wOl  he  in  any  instance 
eee  money  an*  be  bound  to  see  his  money  applied  to  the  purposes  for  which  Uie  oMNrtgagee 
plied,  may  baTC  beqneatked  it;  for  a  hand  being  appointed  by  law  to  collect aod 

get  in  the  personal  estate,  and  as  part  of  it  the  mortgage  money,  a  good  aod 
sufficient  receipt  and  discharge  ror  the  same  can  be  etven  to  the  mortgagor 
(videpostea,  294/683);  hot  if  the  mortgagee  shall  have  expressly  deviaed 
both  the  estate  in  mortgage  and  the  money  dne  thereon  t»  eertain  trostecs 
and  Uieir  heirs,  and  shall  have  omitted  to  add  f  and  which  in  fact  it  iias  not 
necessary  to  add)  a  clanse  that  the  receipts  or  the  trustees  should  be  good 
discharges  to  the  mortgagor,  3et  the  mortgagor  must  pay  hU  aaoney  to  the 
executor,  for  there  may  not  lie  enongh  personal  estate  withont  it  to  pay  tbe 
debts ;  and  even  if  the  executor  has  assented  to  the  bequest,  the  exeeator 
sliould  be  a  party  to  the  deed  re-conveying  the  estate  to  the  mortgagor,  aad 
he  slioold  joiff  in  giving  a  receipt  for  the  mortgage  money.  It  is,  howcrer, 
observable,  that  where  a  mortgagee  in  possession  assigned  the  debt  and  estate 
to  trnstees  for  payment  of  scheduled  debts,  and  tlra  pnrdiaser  objected  to 
.the  title  on  the  gix>und  that  lie  was  bound  to  see  his  money  applied,  tbe 
Vice  Chancellor  seemed  to  be  of  that  opinion,  bot  his  Honour  removed  tbe 
objection  by  referring  to  tbe.j[efierality  of  the  power  which  he  said  wss 
equivalent  to  anf  exonerating  clause,    t  Mad.  R.  S77,  postea,  SSt,  in  mIu» 
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tisfied;  as  itt  such-casej  if  the  fund  first  appropriated  be  suffi- 
cient^ or  if  the  fund  charged  in  aid  has  been  incumbered  to 
tb^  extent  to  ivhich  it  is  subjected,  the  lands  will  be  dis- 
charged whatever  misappfication  there  may  bavie  been  of  the 
xnoDej(B). 

But  it  was  held,  in  the  case  first  mentioned,  that  if  the  heir  ^^^^'^^ 
It  law,  or  other  person  entitled  to    the   lands,  attached  his  chases  at  hUpe" 
claim   by  filing  a  bill  in  Chancery,  then  whoever  purchased  ^' 
after  the  bill  Ute  pendente  purchased  at  bis  own  peril. 

These  points  seem  to  have  been  agitated  in  the  2 1st  year  of  [  287  ] 
die  rtign  of  King  Charles  the  Second,  in  the  case  of  Culpepper 
T.  Jskm  {a).  That  case  arose  on  a  devise  by  a  testator  in  the 
year  1642,  whereby  die  testator  gave  to  his  daughter  R.  1000/. 
to  be  levied  out  of  monies  due  firom  his  Majesty  from  the 
wutkfaips  of  P.y  8lc.  and  the  residue  thereof  for  his  son  T. 

(a)  S  Ca.  Chan.  11$.  222. 


(B)Tlie  tame  point  was  decided  in  Dieke  v.  Ricke,  15Vin.  Abr.  419,    Powsr  to  ex- 
pL  9.(S.  C.  Cro.  Can  SS5,  pi.  21.  Jones,  227. 528,  pi.  9. 'and  1  RoH.  Abr.   eemiar  to  sett 
$99,  pi  9.   Postea,  330.)    llie  testator  there  devised,  that  if  it  appeared   rMtf  v   in  aid 
tkit  Us  p«ncmal  estate  should  not  be  snfficient  to  pav  his  debts,  then  B.  hb   ^^  persatmUv 
wife,  (who  vas  tenant  for  life,  and  executrix)  shonld  have  power  to  sell  so  purchaser      * 
iDvch  6f  tlie  land  as  would  pay  the  debts.    And  it  was  held,  tliat  B.  conld   siumJti  see  that 
idl  bat  10  mnch  of  the  land  as  wonld  Bnffice  to  pay  the  debts ;  cooseqaently,   pgrsoiuiUy  is 
that  the  d  ebts  must  be  first  ascertained,  and  the  value  of  the  personal  estate   d^ieaf  • 
fihcwn,  before  a  sale  could  be  made ;  and  a  purchaser  buying  the  estate 
before  the  deficiency  of  the  personal  assets  was  computed,  bought  it  at  a 
risk  that  such  deficiency  would  be    of  equal  amount  with  his  purchase 
■wne^ ;  for  all  beyond  trait  deficiency  belonged  to  the  person  entitled  to  the 
iabentsnce.    Accordingly,  bv  the  report  in  Jones,  It  was  held,  that  as  the 
powvr  was  given  on  a  prece^nt  condition,  there  ought  to  have  been  a  suffi- 
cieot  atennent  of  the  performance  of  tliat  condition  [otherwise  the  power 
did  not  arise] ;  and  the  widow  ought  to  have  set  forth  how  much  the  debts 
were,  and!  how  mnch  the  goods  were,  &c.  that  the  court  might  judge  whe- 
ther the  condition  was  really  performed  or  not. 

It  is  here,  however,  necessary  to  apprize  the  student  that  a  distinction    Contra,  \fUmds 
ensis  in  these  cases  between  a  mere  power  given  to  trustees  or  executors  to   he  expressly  de« 
niie  as  mnch  money  by  sale  of  the  real  estate  as  the  personal  estate  shall    vised. 
prove  deficient  in  payuig  the  debts  and  legacies  of  the  testator,  and  an  actual 
estate  devised  to  trustees  for  that  purpose.    In  the  former  case  the  power 
(as  the  preceding  observations  evince)  does  not  arise,  unless  the  personal 
(State  be  actually  deficient ;  that  circumstance,  therefore,  is  essentially  re- 
quisite to  the  valid  execution  of  the  power,  and  the  purchaser  or  mortga- 
gee most  at  his  peril  ascertain  the  deficiency  (tlie  evidence  of  which  he 
should  always  keep  in  his  possession  to  substantiate  his  title) ;  and  he  must 
do  this  notwithstandtog  the  trust  be  for  payment  of  debts  generally,  or  the 
^  contain  a  clanse  that  the  receipts  of  the  executors  or  trustees  shall  be 
good  disebari^,  or  that  the  porcfiaser  or  mortgajiee  shall  not  be  bound  to 
see  his  money  applied.    In  the  latter  case,  the  prevailing  opinion  of  the 
profession  is  (for  there  is  not  any  express  auUiorily  deciding  the  point),  that 
^  purchaser  or  mortgagee  will  not  be  bound  to  inquire  whether  (he  real 
^tate  were  wanted  or  not.    Butl.  Co.  Utt  290  b.  s.  xiv. 

From  this  view  of  the  subject  it  will  be  always  advisable  to  add  a  clause, 
te  the  trust  empowering  the  trustees  to  sell,  not  only  that  the  purchaser  or 
mortnger  shall  be  exonerated  from  seeing  to  the  application  of  his  money, 
hot  aUo  that  he  shall  be  discharged  from  the  obligation  of  inquiring  whether 
the  personal  estate  has  been  collected  and,  applied,  orwht;ther  the  muuey 
advanced  is  wanted  for  tlie  purposes  of  the  trust. 
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[  288  ] 
HeirentUUd 
tifter   debU 

Purehoier  vn- 
der  trwUs  to 
u9U  and  pay 
debts  genertUlyt 
not  dUged  to 
mttend  to  mjf' 
Jkieney  or  im- 
miMcUney  qf 
Umitold. 


Contrut  Ute 
pendente,  he- 
tween  heir  and 
tnuteefor  o^- 
eomd ;  for   {f 
debts  were  poid 
there  was  no  oe* 
cation  for  mk* 


[889] 

Anothrr  report 
qf  Culpepper 
V.  Alton. 


and  directed  that,  for  payment  of  his  debts,  his  landa  in  P. 
&c.  should  be  sold  by  his  executors ;  and  his  meaniug  was, 
that  if  all  his  debts  and  the  said  1000/.  mig^  be  raised 
as  aforesaidi  out  of  the  rents  and  profits  of  his  land,  tane- 
ments,  and  heieditamentSj  then  his  lands  in  P.,  &c.  should 
be  convejed  to  his  son  T.  and  his  heirs ;  and  the  testator  made 
N.  C.  and  H.  C  his  executors;  and  three  or  four  days  after, 
he  by  lease  and  release  conveyed  the  lands  in  P.,  Sec.  to  N.  C. 
and  H.  P.  to  pay  his  debts,  and  died.  T.  who  was  bis  heir 
at  law,  exhibited  his  bill  to  be  relieved,  and  to  have  the 
land  in  P.  supposing  there  w^s  su£Bcient  to  pay  all  witboit 
sale  of  P.,  &c.  Cross  bills  were  exhibited.  Three  poinU 
appear  to  have  been  decided  material  to  the  present  question. 

1st.  That  when  lands  are  appointed  or  conveyed  to  pay 
debts,  the  heir  is  entitled  to  have  the  lands  after  the  dtbts 
paid. 

2dly.  That  a  purchaser  buying  the  lands,  under  sacfa  ge- 
neral appointment  or  conveyance,  is  not  concerned  whether 
there  be  sufficient  or  not;  and  if  he  buy  and  pay,  though 
there  be  sufficient  to  pay  the  debts,  yet  he  shall  hold  the  IsiKb 
against  the  heir,  and  the  heir  must  take  his  remedy  against  the 
trustee.  And  so  if  the  matter  rest  in  account  between  the 
heir  and  trustee,  his  purchase  is  safe,  though  the  money  be  mis- 
spent by  the  trustee. 

Sdly.  That  lis  pendens  between  the  heir  and  trustee  to  have 
an  account,  is  sufficient  notice  in  law  without  actual  notice  of 
the  suit(c};  so  that  if  he  purchase,  it  is  at  his  peril.  Though 
if  in  the  event  of  that  suit,  it  falls  out  that  the  debts  were  paid 
when  he  purchased,  or  that  there  was  sufficient  of  his  personal 
estate  to  pay  his  debts  without  sale,  the  heir  will  recover  against 
the  purchaser ;  but  if  it  falls  out  that  there  was  a  necessity  to 
sell  them,  then  the  purchaser  is  safe.  But  auch  dependence 
of  suit  must  be  real  and  not  collusive. 

The  same  case  is  again  reported  by  the  same  reporter  ((), 
and  the  will  stated  thus :  Sir  T.  C.  by  his  will,  dated  89th 
February,  l642,  devised,  that  if  all  his  debts  might  be  paid 
out  of  his  personal  estate,  or  out  of  the  rents  and  profits  of  his 
lands,  then  his  trustees,  trAo  he  recited,  to  be  estated  in  his  laads 
in  trust,  should  convey  bis  lands  to  his  son  at  his  age  of  twenty** 

(6)  2  Ca.  Clian.  291.    81  Car.  S. 


(C)  As  to  Ibis  point,  see  postea,  553,  et  se^uUnn 
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one  yetrsi  and  receive  the  profits  in  die  mean  time,*  and  made 

tbem  executors,  and  died.     It  is  further  stated,  that  the  bill 

yn$  exhibited  by  the  son,  in  1655,  but  was  not  prosecuted  for 

maay  years,  and   that  it  was  grounded  on  the  will,  which,  ia 

Initb,  was  revoked  by  the  deed  made  in  the  March  following, 

irhsreby  the  lands  were  conveyed  to  the  trustees  and  tlieir  heirs 

to  lell,  to  pay  the  testator*s  debts ;  for  by  the  will  the  executors 

had  only  an  authority  to  sell,  and  that  of  two  parts ;  by  the 

deed  they  had   the  estate  not  only  of  two  parts,  but  of  the 

nhole ;   and   there  were  other  variances  in  the  trusts  limited . 

in  the  will  and  in  the  deed.    That  another  bill  was  exhibited. 

in  1660,  and  a  third  bill  afterwards.    A  stranger  who  had  no- 

Uce  of  the  deed,  but  was  not  acquainted  with  the  will,  had  pur— 

cbsed  the  estate.     And  it  was  conveyed  to  him  by  lease  and       [290] 

release,  in  1 661,  for  a  full  consideration;   and  the  purchaser 

was  a  party  to  the  last  bill.    The  cause  was  heard  before  Lord 

Chancellor  Ashly  (d).    And  it  is  stated  that  divers  things  were 

^eed  and  resolved. 

1st.  That  by  the  trust  in  ihe  will  to  sell,  the  purchaser  did 
purchase  at  his  own  peril,  if  the  personal  estate  and  profits  of 
the  land  received  were  sufficient,  apd  afterwards  became  msuf- 
ficient. 

2dly.  But  if  the  trust  were  as  iti  the  deed,  th^  purchaser  J'int  *rud  §• 
was  safe ;  for  the  vendor  was  liable,  not  the  purchaser.      If  ^|/y  y^^ffL 
the  conveyance  were  to  sell  to  pay  debts, .  it  pertained   pot  ««iKr«<«A 
to  the  purchaser  in  such  cases  to  inquire  if  the  debts  were 
satisfied,  especially  when  no  schedule  of  debts  was  made  to 
ground  his  inquiry  on,  else  no  such  trust  could  ever  be  exe^' 
cuted. 

3dly.  But  in  this  case  the  heir  (who  was  entitled  to  the  lands 
after  sufficient  was  raised,  to  have  the  lands  by  a  trust  implie4 
and  a  trust  resulting  on  construction  of  the  trust|  though  not 
expressed)  did  attach  his  claim  by  exiiibiting  his  bill,  and  then 
no  man  might  purchase  after  the  bill  lite  pendente.  And  wben-^ 
the  bill  was  exhibited  against  the  trustee,  it  would  bind  him  and  [  ^^  ] 
all  claimants  under  him  pendente  lite. 


(D)  It  U  coriom  to  observe  the  want  of  accuracy  in  the  names  and  dates 
of  diis  report,    llie  cause  is  stated  to  have  t>een  heard  in  tlie  twenty-eighth 

2 ear  of  the  reign  of  King  Charles  the  Second,  when  that  Monarch  reigned 
at  t«enty-6ve  years  only.  This  is  a  mistake ;  it  was  in  the  SI  Car.  t. 
ia  the  year  1681,  when  Lord  Nottingham  (who  before  was  Sir  Heneage 
^ch)  was  Lord  CImnoellor,  and  not  Lord  Chancellor  Ashly.  Indeed, 
there  doea  not  appear  ever  to  have  been  an  Engltih  Chaocelror,  or  Lord 
Keeper,  of  the  name  of  A$My. 
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Pffdiaier  If  a  tnnt  be^created  for  the  payment  of  scheduled  debhj  the 

^l^^mullt  purchaser  is  not  concerned  to  see  that  no  more  is  sold  than 
m  payment  rf    ^'bat  IS  sufficient  to  4)87  the  debts  (c).      Thus,  where  S.  the 
M  not  p^   plaintiff's  father^    did,  hi  April  1^66,  convey  several  manors 
h^  ^uuSL     ^^  '*"^'  *^  ®*  *°^  ^'  deceased,  and  E.  and  their  heiri,  until 
Mffidefd  to  pay  they  had  raised  by  sale  or  profit  sufficient  to  pay  the  debts  in  a 
*^'^  **      schedule  to  the  deed  of  trust  annexed,  amounting  to  IO61/. 
duai^  Iff  trust  and  also  to  pay  1500/.  to  D.  in  case  he  conveyed  an  estate  ac- 
areto bi poMd     ^^^j^g  ^^  articles  made  between  him  and  S.  and  after  pay- 
ment of  the  debts,  and  the  1600/.  and  all  charges  relating  to 
the  trust,  the  trustees  were  to  stand  seized  of  the  remainder 
of  the  lands  unsold  to  the  use  of  the  testator's  son  in  tail, 
whh  remainders  over.     The  trustees  entered  and  undertook 
the  trust,  and  sold  to  E.  and  F.  certain  part  of  the  lands  for 
1500/.  and  to  certain  other  persons  other  parts  for  77^.  and 
so  raised  by  sale,  in  all,  2272/.  and  afterwards  they  conveyed 
Other  lands  to  K.  and  L.  which  was  mentioned  to  be  in  con- 
[  292  ]       sideration  of  840/.  but  no  money  was  actually  paid,  and  the 
conveyance  to  them  was   only  in  trust  for  B.  (the  trustee) ; 
arid  as  touching  the  1500/.  to  be  pai6  to  D.  he  could  not  make 
a  good  title,  and  so  the  purchase  was  broken  ofF;  and  instead 
of  paying  the  1500/.  for  him,  there  was  a  decree  made,  in 
1672,  that  D.  riiould  pay  to  the  trustees  800/.  being  part  of 
the  pmrchase-money  that  S.  had  advanced  in  his  life-time,  which 
800/.  was  accordingly  paid ;  so  that  the  trustees  had  received 
S275/.  whereas  the  schedule  d^bts  amounted  but  to  106l/. 
and  the  receipts  and  payments  were  all  indorsed  on  the  deeds  of 
trust;  and  after  this  B.  (the  trustee),  in  l679>  owing  200/.  by 
bond  to  R.  he  lent  him  200/.  more,  and  thereupon  B«  and  K. 
and  L.  (his  trustees)  made  a  mortgage  to  R.  of  the  lands  con- 
veyed to  them  in  trust  for  B.  for  securmg  the  400/.  and  interest, 
^  and  delivered  to  him  the  deed  of  trust,  by  which  he  had  no- 

tice that  the  trust  was  only  for  payment  of  the  schedule  debts, 
which  amounted  but  to  106 1/.  and  the  1500/.  to  D.  and  had 
also  notice,  by  the  indorsements,  that  the  trustees  had  raised 
by  sale  before  the  conveyance  to  K.  and  L.  2275/. ;  but  it  did 
not  thereby  appear  whether  D.'s  1500/.  vras  to  be  paid  or  not. 
K/s  mor^;agewaa  held  to  be  good(E);   for,  per  Curiamf  if 

{c)^SpaUting  v.  Skahmr,  iVcrn.  301. 

(£)  And  the  Lord  Keeper  (Onilford)  said,  that  vhere  lands  are  to  be  sold 
for  payment  of  particular  debts,  the  purchaser  must  take  care  to  see  his 
,      money  rightly  applied ;  and  if  the  debts  are  not  paid,  that  is  such  a  breach 
of  trust  as  will  affect  the  purchaser.    Vide  Report,  1  Vem.  505. 
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snare  be  sold  thai^  is  suflkient  to  pay  the  ddbts,  thai  ikall  '[  fiQS  J 
not  turn  to  the  prejufUee  of  the  jmrehaser,  for  be  is  not 
obliged  to  enter  into  the  account ;  and  the  trustees  cannot  sell 
jost  so  much  as  is  snfHcient  to  pay  the  debts ,  and  it  was  ob- 
served, that  the  trust  was  not  only  for  the  payment  of  dcbts^ 
hut  iJMo  to  pay  the  trustees  their  costs  and  charges.  It  was 
then  said  for  the  plaintiff,  ^t  £00/.  of  the  money,  on  It's 
mortgi^,  was  not  adoanted  upon  account  of  the  trusty, 
bat  was  a  debt  owing  by  B.  (the  trustee),  and  therefore 
Doght  not  to  be  charged  on  the  trust  estate.  Sed  non  cdlo* 
catur. 

But  it  seems  that  if  trustees,  for  payment  of  debts  and  lega-  Land  turning 
cies,  once  raise  money  sufficient  for  the  purpose,  the  creditors  ^^c^^;^ 
md  legatees  have  no  fiirther  lien  on  the  lands ;  bat  if  the  mo-  <Md  ^'^^^j' 
nies  be  misapplied,  they  must  resort  to  the  trustees  for  their  i;^^  Tkwgh 
ntbfiiction.    Tltts,  where,  a  man  limited  an  estate  to  trustees  truateumiMp^  • 

ply  fluuL 

for  payment  of  debts  and  l^cies  (d),  the  trustees  raised  the 
irhole  money,  and  the  heir  prayed  to  have  the  land,  and  this 
was  opposed,  becauise  the  trustees  had  not  applied  the  money* 
bat  converted  it  to  their  own  use,  so  that  the  debts  and  lega- 
cies remained  unpaid.  But  it  was  resolved  that  the  heir  should  [  £94  ] 
have  the  land  discharged,  and  the  legatees  should  take  their  re- 
medy against  the  trustees,  for  the  estate  was  debtor  foi*  the 
debts  and  legacies,  but  not  for  the  faults  of  the  trustees,  and 
therefore  was  only  liable  so  long  as  the  debts,  &c.  shoold  or 
might  be  pud ;  and  where  the  land  had  borne  once  its  burden, 
and  tile  money  was  raised,  it  *was  discharged,  and  the  trustees 
liable. 

It  appeals  also  to  be  a  settled  rule,  that  if  lands  be  convey-  pim  trugt  u 
ed,  devised,  or  appointed,  to  be  sold  or  disposed  of,  for  the  ^i^^f^ 
payment  of  debts  generally,  whether  the  trust  be  effected  diaeharged. 
throu^  the  medium  of  a  direct  conveyance  to  trustees  to  pay  ^^Sn^^^iMgh!^ 
debts,  or  by  way  of  charge,  of  of  power,  the  purchaser  or  S.  P.  «90.  S04. 
mortgagee  is  not  bound  to  see  to  the  application  of  the  money ; 
the  lands  are  discharged  on  payment  of  the  money  into  the 
bttid  die  law  appoints  to  receive  it,  and  the  persons  beneficially 
ioterested  therein  must,  if  there  be  any  default  in  the  applica- 
tioQ,  take  their  remedy  against  the  persons  receiving  the  money. 
The  earliest  case  that  I  have  met  with,  io  which  this  question 
<firectly  occurs,  is  that  of  Elliott  v.  Merryman  (e),  although 

(^  if  non.  Mich.  1689,  tii  tfomo  /Vo-  736,  thoagh  that  case  may  be  comi- 

ctmm.    Salk.  154,  pi.  1.    [Cited  by  dered  as  OTer-niled,  6  Ves.  654,  n. 

Mr.  Hall^  and  recognized  by  Baron  — £d.] 

Onfaam,  in  Omrwi  v.  Hadman^  5 Ves.  {e)  Barnard,  Re(r.  Eq.  78. 1754« 
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[  99s  ]      ^^^  >re  previous  dicta  to  diaC  effect  in  the  preceding  cases. 

Cut  the  rule  im  stated  in  this  case,  as  universally  acknowledged, 

iu  respect  of  lands  given  to  be  sold  for  payment  of  debts;  and 

the  case  of  a  charge  is  thereby  adjudged  to  fall  within  the  lone 

principle. 

*'lwmtkatmy      In  thls  case.  A,  being  indebted  to  several  persons  by  boadi 

t^l^xh^e*  and  likewise  by  simple  contract,  made  bis  will,  and  in  thebe- 

my  landa  wUh    ginning  of  it  said,  ''  My  will  is,  that  all  my  debts  be  paid,  and 

tkem!^lhL  aM-  ^  ^^  charge  all  my  lands  with  the  payment  thereof:"  then  cauie 

*^^^r^^*    the  clause  upon  which,  together  with  the  other  oircurostaoocs 

not  bimnd  to  ate  of  the  case,  the  present  question  was  determined.    ^^  Item^  I 

^^JH^  «P-     give  all  my  real  and  personal  esUte  to  B.  to   hold  to  him,  h\» 

heirs,  executors,  administratoiB,  and  assigns,  chargeable  never- 
theless with  the  payment  of  all  my  debts  and  legacies  ;*'  of  this 
will  he  made  B.  executor.  The  testator  died  in  17^$  ^' 
proved  the  will,  and  in  that  year  sold  a  freehold  estate,  aod 
afterwards  sold  several  estates,  both  freehold  and  leasehold. 
The  will  was  recited  in  the  purchase  deeds,  and  to  one  of  them 
[  ^96  1  a  creditor  of  the  testator's  was  a  subscribing  witness.  The  lands 
were,  sold  in  the  neighbourhood  by  outcry.  At  the  time  of  the 
sales  the  creditors  lived  in  the  town  where  B.  lived,  or  within 
three  or  four  miles  of  it.  During  all  this  time,  and  till  the 
year  1730,  the  creditors  went  on  regularly  receiving  their  inte- 
rest of  B.  B.  was  a  solvent  man  till  1732,  and  then  he  be- 
came a. bankrupt.  In  1734  the  creditors  filed  a  bill  against  die 
pmrchasers  of  the  lands,  the  executor,  and  tlie  assignees  under 
his  commission,  in  order  to  have  a  satisfaction  of  their  debts 
out  of  these  lands,  which  were  sold  by  B.  And  his  Honour 
was  of  opinion  that  they  were  not  entitled  to  relief.  He  said 
it  was  true  that  the  words  in  the  will  did  not  amount  to  a  de- 
vise of  the  lands  to  be  sold  for  payment  of  debts,  and  only 
-  imported  a  charge  upon  them  for  that  purpose.  However,  this 
was  such  a  devise  as  was  within  the  meaning  of  the  statute  ol 
firaudulent  devises,,, and  interrupted  the  descent  to  the  heir  a 
law.     His  Honour,  after  considering  the  case  as  to  the  lease- 


Charge^dehtB       (P)  It  tvM  Armerly  thoagfat  otherwise.    In  an  anonymons  case  in  "^^ 
generaUy  ttims    ley  (p.  96.  and  tee  NeweUv.  kVard,  Nels.  Ch.  Rep.  38.),  it  is  \M  <>^^  ^^y 
Of  devise  for       a  pnrcbaner  shall  be  boaod  to  see  to  the  application  of  bis  P**'^^^'^^?!  ^f  g 
that  purpose.       if  the  debts  be  only  charged  on  the  esUte ;  but  Lord  Camden,  C.  was 

diffcmit  opiaioD  in  ITalker  v.  SmtOlwood,  Amb.  Rep.  676,  eite<<  postesi  ^* 

And  the  present  Lord  Chancellor  Eldon,  in  a  note  to  JeHkins  v.  ^*'^^L.i,^te 

654,  n*  (a) )  is  reported  to  have  said,  that  It  had  been  long  settled,  ^^^^^t 

a  roan  by  deed  or  will  charges  or  orders  an  estate  to  be  sold  tor  P^^    |j 

I .  of  debto  gcncraUy,.Bn4l  then  makes  speeiiic  dispositions,  the  P^f'^*^  - «.ti)e 

^■*     -      A.  not  1^  bmmd  to  see  to  the  application  of  his  money  ;  it  ^a^  J*''^  "* 

'.   '^f  i»  ^  .St  ac  if  tiK  spmlie-  bocpiests  were  out  of  the  YfklU 
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bolds^  nid,  he  would  consider  the  other  sales  upon  die  general 
rales  of  the  court.    The  general  rule  was,  that  if  a  trust  directed  dneral  nUtm 
land  should  be  sold  for  the  payment  of  debts,  generally,  the  ^^^^^^ 
poTchaser  was  not  bound  to  see  the  money  was  rightly  applied. 
On  the  other  hand,  if  the  trust  described  that  lands  should  be       [  297  ] 
tdd  for  the  payment  of  certain  debts,  menriorting  in  particular 
to  whom  those  debts  were  owing,  the  purchaser  was  bound  to 
see  that  the  money  was  applied  for  the  payment  of  thosfe  debts. 
The  present  case,  mdeed,  did  not  fall  ^vithin  either  of  thbse 
ndes;  because  here  lands  were  not  given  to  be  sold  for  the  pay- 
ment of  debts,  bat  were  only  charged  with  such  payment  (fy 
However,  the  question  was,  whether  ,that  circumstance  made 
suydifierence  ?  And  his  Honour  was  of  opinion  that  it  did  not. 
And  if  such  a  distinction  was  to  be  made,  the  consequence 
would  be,  that  whenever  lands  were  charged  with  the  payment 
of  debts,  generally,  they  could  never  be  dischai^ed  of  the  trust, 
without  a  suit  in  that  court,  which  would  be  extremely  incon- 
venient.     No  instance  had  been  produced  to  shew,  that  in  any 
other  respect  the  charging  lands  with  the  payment  of  debts 
differed  from  the  directing  them  to  be  sold  for  such  a  purpose, 
and  therefore  there  was  no  reason  that  there  should  be  a  differ* 
ence  established  in  this  respect.  The  only  objection  that  seemed 
t6  be  of  weight,  with  regard  to  this  matter,  was,  that  where       [  298  ] 
lands  were  appointed  to  be  sold  for  the  payment  of  debts,  ge- 
nerally, the  trust  might  be  said  to  be  performed  as  soon  as  the 
Itais  were  sold;  but  where  they  were  only  charged  with  the 
payment  of  debto,  it  might  be  said  that  the  trust  was  not  per- 
formed till  those  debts  were  discharged,  and  so  for  indeed  was 
tnie,  that  where  lands  were  charged  with  the  payment  of  an- 
nuities, diose  lands  would  be  charged  in  tlie  hands  of  the  pur- 
chaser, because  it  was  the  very  purpose  of  making  the  lands  a  Lgnds  nmie  c 
fund  for  that  payment,  that  it  should  be  a  constant  and  sub^  "^ttM*  SwS" 
^ing  fund;  but  where  lands  were  not  burdened  with  such  n  nuao  imihs 
iubsMng  charge,  the  purchaser  ought  not  to  be  bound  to  look  ckuer^aiT^ 

(/)  Vide    Newman    ▼.    JoAtuon,  Lord  Chancellor,  that  this   shonld 

1  Vera.  45,  one  devised  *<  My  debts  amoanttoa  devise  to  sell  for  pay- 

aad  legacies  being  first  deducted,  I  meat  of  his  debts.    [£t  vide  S.  P» 

devise  all  my  estate,  both  real  and  SktdUro$8  v.  FMkn,  3Vcs.  75a.-« 

pcnoaal,  to  I.  S."  and  held  by  the  Ed,] 

(G)  In  the  case  of  fTynn  v.  fVUUamM,  5  Ves.  135,  the  question  ivas,  vrh6>  Ts  tx^wrmU 

ther  if  theie  be  a  general  charge  of  debts  foUowed  by  the  beqnest  of  an  Jw^/ry 

anoaity,  the  purchurr  would  beliableto  see  bis  money  applied  f  And  it  was  tAarge  er  aaan- 

ttgaed  al  the  bar,  that  as  the  estates  in  question  were,  andev  the  wUI,  liable  tiy,  fwrvMSfr 

to  dehlsy  mm  eomtttit  but  dut  the  purchase  naaney  of  the  detedaat  mif  bt  mmtS  set  Ms 

have  been  applied  to  the  paymeot  of  the  dcbU*  wbieb  were  panunoant  tba  weasy  VP^^ 

■aaaity.    And  if  the  porebase  money  were  so  applied,  the  dcfeadaaC  had  a  ^J^V'^^J^ 
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to  the  application  of  dia  numey,  and  thai  seemed  to  he  the 

true  distinction. 
JM  if  UmdM         T^  aubject  again  occurred  in  tbe  case  of  Smith  v,  G^yoM(g)\ 
we  to  be  mdd^     ^\^^f^  ^^q  testator  ordered  his  copyhold  estate  to  be  sold,  and  dw 

tauL  money  itp^  .  .  '*'.  . 

prafrwtdM  money  arising  therefrom  to  go  into  tbe  mass  of  bis  persoosl 
faMtSrASfr*'  ®^^^ *^  ^^  ordered  bis  personal  estate  (subject  to  Us  dtbu) 
eximenUed(R).  to  be  divided  into  four  parts^  one  fourth  part  to  A.  [another 

fourth  part  to  B. — Ed."]  and  tbe  remaining  two  fourth  parts  to 

[  299  ]       secure  tbe  payment  of  certain  anuuiUes  given  by  the  vrill,    lie 

question  was,  whether  the  purchaser  was  bound  to  look  to  the 

application  of  bis  purchase  money*    Et  per  Lord  Chancellor 

Thurlow,  tbe  purchaser  is  a  mere  stranger,  and  is  not  bound  to 

Ettaie  to  he      look  to  the  application.     Where  the  estate  is  to  be  soUt  sod  s 

ptSd  t^A.^jmr'  ^P^^^  ^um,  as  51.  to  be  paid  to  A.,  the  ptvchaaer  must  lee 

chaser  tmut  oee  to  the  application ;    but  where  it  is  to  be  sold  MeneraUyt  ^ 

U  paid:  con-     .  "^"^  o  j» 

tnLiftoheoOd  18  not. 

generaUff.  j^  ggm^  general  doctrine  hod  be^n  laid  down  bj  tbo.  lite 

Sir  Thomas  Sewel,  when  Master  of  the  Bollsj  in  a  case  of 
Tenant  v.  Jackson,  and  Cotton  v.  EveraU  (A),  the^  10th  of  Ve* 
bruary,  1 774,  and  he  cited  in  support  of  it,  Langlejf  ▼.  Lord 
Oxford,  the  1 1th  of  May,  1748 ;  it  was  also  adopted  by  luoid 
Kenyon,  upon  a  re-bearing  of  tbe  last  cause  (i). 
jZmmu  fair  The  reason  on  which  this  rale  ia  founded,  sa  givien  ia  the 

^o^geatroi     gecond  resolution,  in  the  case  q{  Culpepper  y.  J^on,  bofoie- 

mentioned,  as  it  ia  reported,  2  Chan.  Ca.  221,  nnd  more  for^ 
cibly  in  tbe  case  of  Elliott  v.  Merrtfman  (i))  namely,  ^  diit 
otherwise  die  lands  conld  never  be  discharged  of  the  truat,  witboat 
a  suit  in  Chancery,  which  would  be  extremely  inconvemeii^ 
[  300  ]  'Mt  is  a  resolution  in  support  of  the  trust,  that  the  estate  nsy 
be  sold  (A)." 

(^)  1  Bro.  Ch.  Ca.  186.  (If)  Per  Lord  Hanlwiekc  ia  Ae 

{k)  1  Bro.  Ch.  Ca.  18a,  a.  t.  case  of  Lvad  v«  BsUiraa.  infta,  $10. 

(t)  Supra,  295. 

light  to  conaider  himself  discharged.  But  tlie  Mister  of  tke  Rolls  sud  he 
conld  not  enter  into  that  without  a  very  bnrthensome  account  of  all  the 
estates  of  the  teslator ;  what  part  was  sold ;  their  Talne ;  the  appUoitioa  of 
ever^  sum  paid  by  the  devisee  of  the  estates  in  exoneration  of  the  debts  of 
his  father  (the  testator);  to  see  whether  the  defoidant  could  afaUhiniidf 
of  that  point,  which,  trom  certain  letters  produced  in  the  cause,  bis  Honour 
could  hardly  snppoOe ;  he  belieTod  those  debts  were  discharged  br  the  de- 
visee ;  therefore  he  did  not  think  the  defendant  had  a  right  to  call  for  so 
account,  which  he  t>elieYed  would  not  be  to  his  advantage,  and  wouhi  be 
attended  with  an  enormous  expence ;  he  would  not  direct  an  account  then, 
but  would  hear  tbe  defeodantli  counsel  on  it,  if  he  choose ;  upon  wbich  ths 
defendant  gave  up  the  point. 

(H)  ThatiB,  flrom  any  farther  liabiUty  than  sseiag  his  awacy  mvettad  is 
a  fund  of  sufficient  dnrabiKty,  for  ttie  regular  puynant  af  Iht  saDak(y>  soeh 
as  in  goven^ment  or  real  securities. 

(I)  Fur  fhese  ^ases^f  Tmunf  v.  Jaokmm,  CoiSm  ▼«  £wrc«  «r  JB»ansff ,  as4 
LtngUff  V.  Oa^fMl,  and  other  manatcript  casesi  see  the  Appendix. 
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Bot  the  above  rale  ftdmito  of  several  exceptions. 

Thus,  Id  the  case  of  Ithel  v.  Bean  {I),  which  was  a  devise  of  Dnue  to  A. 

lands  by  a  lather  to  a  son^  subfea  to  iht  pagfrnent  of  debts,  a  tSi^^^^^ 

question  arose,  whether  a  creditor,  to  whom  the  son  had  mort-  ^^  eredUw,  lot- 

ttt  not  wELowti 

gaged  these  lands,  should  retain  them  bj  way  of  security  for  his  to  retaimlmdM 
own  debt,  as  well  for  the  old  debt,  as  for  the  money  lately  MkUolddibi 
advanced.     Lord  Hardwicke  admitted  the  general  rule  above 
stated,  where  no  schedule  of  the  debts,  but  said  this  rule  was 
neter  carried  so  far  as  to  put  it  in  the  power  of  the  devisee 
in  trust,  or  the  heir  at  law,  who,  in  the  Court  of  Chancery,  is 
considered  as  a  trustee,  to  favour  one  creditor,  which  would  be 
die  consequence  if  this  was  allowed.     And  his  Lordship  al- 
lowed the  mortgagee  the  principal  and  interest  of  the  money  he 
advanced  Xo  the  son,  but  said,  as  to  his  old  debt,  he  could  not 
be  put  in  a  better  condition,  but  must  come  in  pari  passu  with     '  ['SOI  ] 
the  rest  of  the  creditors.    And  his  Lordship  distinguished  this 
case  from  that  of  an  executor,  who,  having  power  to  administer 
the  assets,  ai^  the  legal  estate  in  him,  may  sell  a  term,  and  the  ExeaUcr  mmtf 
vendor  retain  it,  and  this  even  to  satisfy  a  debt  of  his  own:  but  kU  own  debs 
that  was  owing  to  the  legal  power  of  the  executor  over  the  ^^^ 
assets,  upon  which  the  court  would  not  break  in. 

And  in  the  last  case,  Lord  Hardwicke  said,  that  it  had  never  Demue  in 
been  held,  that  if  a  devisee  in  trust  mortg^ed  to  a  creditor  of  jlJ^oHklff  mto 
his  own,  for  satisfaction  or  security  of  that  debt,  such  mort*  debi^mong^^ 
gagee  having  notice  of  the  trust,  should  retain  the  estate -against  kauU/or  dM 
the  creditors  under  that  trust;  or  if  he  mortgaged,  with  notice,  ^^fi^mt^f^" 
by  way  of  securing  the  debt  of  the  testator,  it  altered  not  the 
case;  for  the  estate  was  a  security  in  the  hands  of  the  trustee 
before,  and  it  only  operated  to  change  the  course,  which  the 
court  would  not  suffer  the  trustee  to  do,  considcrii^  it  as  a 
■raod  to  give  the  preference  to  one  creditor,  which  the  law  had 
not  established,  nor  would  that  court  allow. 

Another  exception  to  the  last  rule  is,  where  the  trustee  or 
heii»,  or  person  to  sell  or  dispose,  is  called  upon  in  a  court  of      [  302  ] 
Equity  to  execute  the  trust ;  for  thereby  the  execution  of  the  2Jw^^w3« 
trust  is  taken  out  of  the  hands  of  the  trustee  to  be  executed  by  exoiMratufwr- 

™  court.  inghiimone^ 

A.  devised  his  estate  to  his  son  B«,  charged  with  the  payment  ^PP^*^  ^^'^ 
of  debts  (m).    B«  afterwards  made  his  will,  and  devised  to  C*  ^  Zpnans^ 

ffH  U  dtoi  n§S 
(0  1  Vca.  S16. 1748.  [S.  C.  1  Dick.  ISt.— jEd.]  (m)  1768.  rfttr. 


*  (K)  This  cane  does  not  aeem  mnch  in  poUit. 
(L>)  Stem  if  tibs  puclmer  or  moftMmtm  coUnde  wUli  Ite  cxecitor, 


sVeni.  616;  tad  mo  tiM  Mljoct  9mtfy  diac— cd  ia  a  fieeediaf  aelt] 
at  ca,  102.  of  this  edition,  note  (P). 
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his  wife,  charged  with  the  pnjrment  of  hit  debts.  A  bifl  was 
filed  (ii)  by  bond  creditors  of  A.  and  B.  for  satisfaction  of  their 
debts  out  of  the  personal  and  real  estates.  B.  having  mort- 
gaged part  of  the  estate  to  L.,  he  was  made  a  party;  and  after 
he  (L.)  and  C.  had  put  in  their  answier,  they  joined  in  a  sale  of 
the  estate  to  Y.  One  question  was  as  to  tlie  validity  of  the  sale 
pendente  lite.  It  was  argued  for  the  plaintiff,  from  the  incon- 
venience of  the  creditors  bringing  such  a  bill,  if  the  trustee 
could  sell  after  bill  filed.  It  was  said,  that  the  execution  of  the 
trust,  upon  filing  the  bill,  was  in  the  hands  of  the  court,  and 
that  the  trustee  had  submitted  to  it  by  her  answer.  On  the  other 
side,  it  was  contended,  that  no  such  inconvenience  would  arise, 
but  rather  an  advantage,  to  the  creditors,  by  having  an  early  and 
less  expensive  sale  dian  under  a  decree,  and  before  a  Master. 
L  ^^  J  That  if  the  sale  was  unfair,  that  would  be  a  sufficient  ground  to 
set  it  aside,  but  none  other  would.  That  such  a  sale,  before 
bill  filed,  would  be  binding  upon  the  general  creditors,  and 
ought  to  be  so  after  bill  filed.  That  the  court  permits  many 
transactions  to  alter  people's  rights  after  bill  filed,  as  third 
incumbrancers  to  bring  in  a  first  incumbrancer.  Sed  per  Lord 
Camden,  Chancellor.  This  is  a  very  material  case  in  point  of 
precedent.  The  question  is,  where  there  is  a  bill  by  creditors, 
for  saie  of  an  estate  to  pay  debts,  and  all  the  parties  have  put 
in  their  answers,  and  submitted  to  the  jurisdiction,  whether  the 
heir  at  law,  or  devisee,  can  sell  without  the  privity  of  the  court 
or  the  creditors  i  The  creditors  have  a  right  to  call  on  the  heir, 
or  devisee,  to  execute  the  trust;  and  though  this  court  has 
established  it  as  a  rule,  that  where  the  charge  is  general,  the 
purchaser  is  not  bound  to  see  to  the  application  of  the  pur- 
chase money ;  yet  if  the  trustee  is  called  upon  in  this  court,  it 
takes  the  execution  of  the  trust  out  of  the  hands  of  the  trustee 
to  be  executed  by  the  court,  llie  trustee  has,  by  her  answer, 
submitted  to  a  sale  in  this  court.  She  has  parted  with  the 
execution  of  the  trust  to  the  court;  and  where  the  court  has 
attached  its  jurisdiction,  it  would  be  iuconvenient  to  permit  a 
[  304  ]  Mile  but  by  the  court.  Tiiough  a  general  charge  does  not  make 
a  purchaser,  before  the  suit,  see  to  the  application  of  the 
money,  yet  after  a  suit  commenced,  I  should  hold  him  tinmd 
Sale  pendense    to  it ;  and  I  hold  it  as  a  general  rule,  that  an  alienation  pending 

(n)  Walker  It »8maUwood,Amh.  676. 


(M)  If  tkcre  1ms  been  aeonvmacc.  It  sboold  leen  tlwi the  kfsl  iitals 
will  have  pawed,  altlieufh  the  aaia  any  beaveldaWt  ia  a^pMy. 
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Where  knda  are  demised  or  appointed  for  the  pajmetit  of  DefiUe  to  teiiy 
debts  generally,  the  rule  I  have  first  stated  will  apply  with  equal  ^  ^^* 
ibrce^  although  the  estate  be  charged  witb|  or  subject  to,  the  purehoMer  m- 
payment  of  particular  legacies.     Thus,  where  A.  surrendered  "^2j^% 
his  copyhold  (o),  and  devised  his  real  estates  to  trustees,  to  sell  •^  amwerabu 
and  pay  his  own  and  his  father's  debts  and  legacies,  the  residue  bezSed^  fruf 
to  his  two  sisters  (p).    Ho  particular  debts  were  specified  in  the  ''^) ' 
ivill,  but  legacies  to  the  residuary  devisee  and  otbers  to  a  con<* 
siderable  amount  were  given  by  both  of  tbeir  wills.    The  trus* 
tees  sold  great  part  of  the  estates,  and  embezded  the  moneys 
without  discharging  the  debto  and  legacies*    The  rest  of  the 
estate  was  possessed  by  one  of  the  residuary  devisees.    The  bill 
was  Lty  plaintiffs,  as  purchasers  of  several  parts,  to  be  indem*      [  SOS  ] 
nified  against  the  debts  and  legacies  by  the  estate  remaining  un*- 
sold,  which  was  prayed  by  the  bill  to  be  sold  for  that  piupose. 
Et  per  Lord  HardwicLe,  Chancellor,  where  there  is  a  trust  or 
devise  for  payment  of  debts  generally,  a  purchaser  is  not  ob*  >  . 
liged  to  see  to  the  application  of  bis  money,  as  he  is  where    . 
there  is  a  scbedole  or  particularizing  of  the  debts.    In  this 
case  the  subjecting  the  estate  to  the  payment  of  legacies  will 
uot  make  the  purchaser  answerable  for  the  disposition  of  the 
money,  because  the  legacies  cannot  be  paid  without  the  debts, 
and  they  are  not  specified.     The  above  general  rule  has  an 
exception  {q)  where  there  is  a  collusion  between  the  trustee  and 
the  executor.     I  should  have  dismissed  the  plaintiff's  bill  with 
costs,  if  the  defendants  had  made  the  proper  defence ;  but  in* 
stead  of  insistiiq;  on  the  above  rule,  they  have  insinuated  col- 
lusiiNa  between  them  and  the  trustees.    Hierefore  deciea  plains 
tiffs  to  hold  and  enjoy  against  the  defendants. 

So  in  the  case  of  Jebb  v.  Jbbati,  m  Chan.  9di  Feb.  178fi(rX  M  na  hiitig 
it  waa  held,  that  where  debts  and  l^aciea  are  charged  on  lands,  ^^^^^  j^  4^^. 
the  purchaser  holds  free  from  the  claims  of  the  Imitees :  for  ^  ^J.^}^f^\ 
not  being  bound  to  see  to  the  dischaige  of  debts,  he  cannot  bepMfi'Mt. 


be  obliged  to  s<<s  to  the  discharge  of  legacies,  which  cannot  be       [  ^^  ] 
paid  till  after  debts.    The  present  Lord  Chief  Justice  of  the* 
King's  Bench  assented  to  this  position,  and  said  it  had  beeo 
determined  by  Lord  Hardwicke.  ^ 

Again,  in  Benyon  v.  Gibhs,  in  the  Sittipgs  after  Hil.  Termi  Sam  Umi^ 
1788(1).    The  testator  bad  charged  bis  estate  with  the  payment 

(0  Av<r«   V.    SkOUcanu,  Amb.  Co.  Litt  S90  b.  o.  l»s.  xW.3.»Cd.] 
188. 1753.  («)  Cited  by  Mr.  Butler  in  bis  note', 

(p)  Ibid.  on  Co.  Litt.  290^  t4th  edit.    {Bejfwm  ' 

(9)  9  Vera.  616.  v.  G«tiifu,  Butl.    Co.  Litt  990  b« 

(r)  Otfd  bs  Ur«  Batler  in  bit  note  n.  1.  u  ]dY«3.^AU .  .  ^  .* ,  <     . 

oiico.uttfli>,  i|Ui:edii..t8ntf,.     .     \.. ,;     ... ,  ,,;/-  v.: 
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of  hk  just  debts  generally,  and  with  a  legacy  of  800/.  for  hn 

daughter  for  life,  and  after  her  death  for  her  children.    Th6 

trustee  had  joined  in  a  conveyance  of  part  of  the  estate  to  a 

purchaser,  atid  permitted  the  800/.  to  come  into  the  hands  of 

the  daughter's  husband,    and   it  was  wasted.    The  bill  was 

brought  by  the  wife  and  children,  to  have  the  legacy  made  good 

by  the  purchaser  of  the  estate,  aqd  against  the  trustee.    It  was 

dismissed  ($s)  against  tlie  purchaser,  on  the  gfound,  that  as  there 

was  a  general  cbaige  of  debts,  the  purchasers  were  not  boaod 

to  see  to  the  application  of  the  purchase  iponey. 

[  307  3  Where  money  i^  raised  under  the  sanction  of  an  act  of  pv< 

b/fK?^par-     li^unent  by  mortgage,  for  a  particular  and  express  purpose,  it. 

Uttwumforp^'  seems  incumbent  on  the  person  advancing  it  to  see  it  applied  to 

jwrvra  adv€ms    that  specifk  purpose,  as  the  land  will  be  liable  to  fv>  mon  than 

^«m^2!^  ***  what  is  actually  employed  according  to  the  act. 

The  case  of  Sir  John  Cot terell  et  aL  v.  Serjeant  Hampson 
et  aL  is  a  strong  instance  of  this  kind  (t).  There  a  teoesient 
called  D.  and  a  printing-house,  were  settled  in  1658  on  A.  the 
father  of  the  defendant,  for  life,  then  on  Jiia  mother  for  life, 
,  and  afterwards  on  himself  in  tail;  and  the  printing-house  being 
afterwards  burnt,  and  A*  bemg  but  tenant  for  life,  he  could  not 
raise  money  to  rebuild  it.  Whereupon,  S2  Car.  2.  (ii)  ao  act 
of  parliament  passed  reciting  the  maniage  settlement,  and  A/s 
incapacity  to  rebuild,^  which  enabled  A.  to  sell  his  lands  in 

[  308  ]       K and  S— ,  to  rebuild  and  stock  the  printing-house  foi 

the  benefit  of  A.'s  wife  and  children ;  and  the  tenement  called 
D.  and  land  in  K-  ,  were  vested  in  trustees,  B.  and  C.  to 
sell  to  raise  money  for  building  and  stocking  the  printing-house, 
and  the  surplus  to  purchase  lands  to  be  settled  to  the  uses 
of  the  said  marriage  settleipent.  A.  and  the  trustees  B.  and 
C.  in  1677,  mortgaged  D.  to  L.  in  fee.  In  l680j  A.  made 
his  will,  and  G.  his  executor,  in  trust  for  his  sou  during  his 
minority,  who  having  married,  he  and  his  mother  and  G.  trans- 
ferred the  executorship  to  P.  (his  wife's  father)  in  1682.  And 
B.  and  C.  (the  trustees  under  ihe  act  of  parliament)  by  appoint- 
ment of  G.  transferred  the  equity  of  redemptbn  of  the  mort- 
gage to  P.  and  another.  And  they  and  L.  (the  first  mortgagee) 
in  consideration  of  1800/.  paid  by  the  plaintiff  T.  assigned  the 
mortgage  to  him.  In  1682,  W.  leiit  P.  260/.  which,  the  latter 
agreed  should  be  secured  by  the  said  mortgage ;  and  T.  by  writ- 
ing under  hand  and  seal,  'by  P.'s  direction,  acknowledged  him- 
self a  trustee  for  W.  in  the  mortgage,  as  to  the  securing  the 

(m)  [With  CMU.— JStf.]  ^0  lfiB6,  CoiiertU  T.  UampMon,  i  Vcrn.  5. 

(«)  1671. 
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£60/.  after  hu  own  1800/.  and  interest  were  paid.    And,  P. 

aori  his  co-trustee  assigned  the  equity  of  redemption  to  W.  for 

that  purpose.    And  the  bill  was,  that  the  defendants  might  re^ 

deem  or  be  foreclosed.    The  defendant  (A/s  son)  insisted  that 

he  had  been  abused  by  the  transfer  of  the  executorship,  and  that 

no  more  money  ought  to  be  charged  on  the  mortgage  than  what       [  S09  ] 

ivas  taken  up  and  employed  according  t*o  the  trust  of  the  act  of 

parliament.     On  the  other  side  it  was  contended,  that  it  could 

not  reasonably  be  intended,  that  the  mortgagee  could  be  privy 

to  and  could  prove  the  laying  out  of  the  money  according  to  the 

act  of  parliament ;  and  that  no  man  would  lend  money  upon 

the  trast  of  an  act  of  parliament,  if  it  was  incumbent  on  him  to 

seethe  money  laid  out  and  employed  according  to  the  act;  and 

that  such  a  construction  of  the  act  could  not  consist  with  the 

intention  of  the  act,  but  utterly  prevent  the  same.     But  it  was 

decreed  by  the  Lord  Chancellor,  that  no  more  ought  to  be 

charged  on  the  mortgage  than  what  was  taken  up  and  employed 

according  to  the  trust  of  the  act  of  parliament. 

If  money  be  advanced  on  sale  or  mortgage,  under  a  decree  Dearee  to  roue 
of  the  Court  of  Chancery,  and  directions  for  that  purpose,  and  ^^^^^^J^* 
be  thereby  directed  to  be  applied  for  payment  of  debts,  and  a  aseertaimed  h$ 
report  be  made  ascertaining  the  debts,  the  purchaser  or  mort-   ^^^eunder'a 
gagee  advancing  the  money  must  see  it  applied  in  payment  of  ^^^  ^^  Ais 
die  creditors.     Payment  by  such  purchaser  or  mortgagee  to  a  7r^pay^u^inio 
trustee  for  the  purposes  in  the  decree  or  order  mentioned,  will  *^^r*Q|^  i 
not  discharge  tliem.  ^ 

Thus  in  the  case  of  Lloyd  y.  Baldwin  {y),  which  appears  to 
have  been  a  bill  filed  by  creditoA  against  a  mortgagee  nnder  a 
decree  of  the  court,  to  make  the  estate  in  his  hands  liable  to 
make  good  that  decree,  the  reporter  states  that,  a  decree  was 
made  and  directions  for  a  sale  or  mortgage  with  approbation  of 
the  Master,  and  that  the  money  raised  thereby  should  be  ap« 
plied  for  payment  of  the  debts  (n),  and  a  report  was  made 
ascertaining  the  very  debts  by  schedule.  Instead  of  applying 
the  money  as  the  decree  directed,  the  estate  was  mortgaged  to 
the  defendant,  and  upon  reciting  the  bill,  and  all  die  proceed* 
ings  thereon,  the  money  was  paid  to  a  trustee  named  by  the 

(y)  1  Vcs.  173. 


(N)  The  decree,  as  extracted  from  tlie  Register's  Book^  was,  "  That  the 
^tate,  or  a  safficleiit  part  thereof,  should  be  sold,  &c. ;  and  the  money  arut* 
tn/ryV-Mn  guch  »uU  paid  into  ecnrt ;  and  reserved  furthei' directions."  Sec 
Relt*9Sapplemcnt  to  Ves.  sen.  p.  1U2.  This  makes  a  material  difference 
in  the  case.^-For  the  present  practice,  in  cases  of  this  kind,  see  the  next 
twtc. 

P  2 
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defendant;  on  the  part  of  the  defendant  it  was  insistedi  Aa^ 
the  estate  was  not  liable  in  his  hands  to  the  demands  of  the 
plaintifis,  but  that  supposing  it  liable,  it  was  only  in  defaalt  of 
payment  by  the  trustee,  against  whom  the  plaintiiFs  should  be 
first  turned.  Sed  per  Lord  Hardwicke  (Chan.)  If  the  court 
[311]  should  not  hold  tliis  estate  in  the  hands  of  the  mortgagee  to  be 
liable,  it  would  be  vain  hereafter  to  make  such  a  decree  for  the 
payment  of  debts ;  for  then  any  person  might  afterwards  por* 
chase  with  full  notice,  pay  the  money,  and  the  crediton  go 
without  any  satisfaction.  It  was  true,  it  was  an  established 
doctrine,  that  on  a  trust  or  devise  for  payment  of  debts  in  ge- 
neral, without  a  specification  of  debts  in  a  schedule,  a  pur- 
chaser would  be  indemnified,  and  not  obliged  to  see  to  the  ap- 
plication of  the  money,  or  look  after  the  creditors,  whkk  was 
in  support  of  the  trusty  that  the  estate  might  be  sold.  But  if 
there  was  such  a  specification  or  schedule,  a  purchaser  or  mort- 
gagee was  bound  to  see  to  the  application  of  the  purchase  mo- 
ney. So  where  there  was  a  decree,  which  reduced  it  to  as 
much  certainty  as  such  a  specification ;  for  the  purchaser  did 
not  pay  to  the  trustees  in  such  cases,  but  roust  see  to  the  appli- 
H€  iMy  apply  cation,  and  take  assignments  from  the  creditors :  otherwise  the 
^  ^^oZa^ii  purchaser  ought  to  apply  to  the  court  that  the  money  should 
im  the  bank  {o).  be  placed  in  the  bank,  and  not  taken  out  without  notice  to  hiai, 

the  reason  of  which  was,  that  it  ^'as  at  his  peril.     An  to  the 

order  in  which  he  was  liable,  they  could  not,  by  what  they  bad 

[  312  ]       done  among  themselves,  change  the  security  of  the  T:reditors, 

for  that  was  reversing  things.     He  was  the  defendant's  oaii 

trustee,  and  possibly,  after  Atisfaction  against  the  estate,  the 

mortgagee  might  come  against  the  trustee,  from  whom  he  took 

covenants. 

Decise  to  trus-       A  notion  has  prevailed  and  been  adopted  by  an  able  and  ia- 

^  uiudJ^^  genious  annotator  on  Coke  on  Littleton  (z),  that  it  b  a  settled 

debts^purehaser       (j)  yidc  Mr.  BaUcr*B  note  on  Co.  Litt.  «90b.    [n.  1.  u.  xiv.  1,  f,  S.- 

ma  mmuj/mp* 

piiid  (P).  '  —  -  ■  • 

Cf  payment  Iff       (^)  '^^^^  ■*  now  the  common  practice  where  Uie  pvrchwer  U  boiodt« 
MMiey  tiUo  'cc  h>"  money  applied  and  there  is  a  suit  depending,  as  then  he  will  not  be 

LoiUc.  bound  to  see  ms  money  applied  any  farther  than  a.  payment  into  the  .bank 

in  the  name  of  the  accountant-general  of  the  Court  of  Chancery.  Tliecoart 
will  take  upon  itself  the  application  of  the  money,  which  will  exonerate  thfl 
purchaser  or  mortgagee.  This  was  recognised  as  tlie  prevailing  practice 
of  the  profession  in  a  late  case,  by  his  Honour  the  present  Vice-Chaneellor» 
who  said  **  the  payment  of  the  money  into  the  bank,  under  the  direction  of 
the  court,  is  for  the  security  of  all  parties ;  it  is  safer  there  than  in  the 
bands  of  the  trustees,  and  must  be  considered  as  a  payment  made  to  tbe 
trustees.  The  court  will  take  care  that  it  is  properly  applied.**  Binh  v. 
i>rd  Roheby,  9  Madd.  Rep.  259. 

(P)  The  author  here  enters  into  a  discussion  (which  occupies  thiaandtbe 
Dealt  eighteen  pages),  wliether  the  doctrine,  as  above  stated,  is  correct,  wai 
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rule  in  the  law  of  England,  in  which  all  the  books  agree,  and 

for  which  the  casci  of  Elliott  v.  Merrymany  Spalding  v-  ShaU 

mer,    Culpepper  v.  Aston,    Cotterell  v,   Hampson,    Smith  v. 

Gvyonia),  are  supposed  to  furnish  decisive  authority,  that ''  if 

"  a  person  devises  lands  to  trustees  to  sell  for  payment  of  his 

"  debts  and  legacies  (and  the  same  principle,  if  it  exists,  ap- 

**  plies  equally  to  the  case  of  a  conveyance  on  similar  trusts) 

*^  if  the  debts  are  specified  or  scheduled,   the  purchaser  or 

'*  mortgagee  is  bound  to  see  to  the  application  of  the  monies  ; 

**  and  the  ground  of  this  conclusion  is/'  said  to  be,  *^  that  his 

"  ^P^fyi^g  them  is  an  evidence  of  Ids  intention  that  the  pur- 

'<  chaser  shall  be  obliged  to  see  to  the  application,  and  that  his       [  313  ] 

"  non-specifying  them  is  an  evidence  of  the  contrary.    For," 

it  18  said,  **  this  distinction  is  not  to  be  considered  as  taking  its 

'*  rise  from  nxvy  fundamental  principle  of  equity  orju^ice,  that 

'*  when  the  testator  devises  in  one  manner,  the  purchasers  or 

**  mortgagees  should  be  answerable  ;  and  that  if  he  devises  in 

''  another  manner,  they  shall  not  be  answerable  but  merely 

**  a$  a  rule  of  construction ;  for  it  is  clearly  in  the  testator^s 

*'  power  to  make  the  purchaser  or  mortgagee  either  answerable 

**  or  not  answerable.     Where  there  is  not  any  positive  clause 

"  or  expression  to  denote  his  intention  one  way  or  the  other, 

"  tecourse,'^  it  is  said,  *^  must  be  had  to  implication,  and  when 

*'  there  is  no  contrary  implication,  the  courts  consider  the 

''  modes  of  the  devise  in  this  respect  to  amount  to  an  implica- 

**  tioR.    As  to  legacies,  they,  from  their  nature,  must  be  con-   Mortgagee 

*^  aidered  so  far  as  specified  or  scheduled  debts,  that  the  pur-  payment  tfu» 

^  chaser  or  mortgagee  from  a  devisee  of  a  real  estate  in  trust  <^«f*  •"'?> 

u  •  vmst  Mee  mm 

to  sell  it  for  the  payment  of  debts  and  legacies,  must  see  his  mtmey  applied. 
*'  money  applied  in  discharge  of  them,  unless  there  is  an  ex- 
"  press  clause,  or  sufficient  implication  from  other  parts  of  the 
"  will,  that  the  testator  intended  to  free  him  from  that  obliga-        f  514  ] 

tiott.**  The  inconveniences  of  this  doctrine  are  justly  lamented  Cenveniencea 

y  the  author  of  the  note  to  which  I  have  alluded,  who  feels  ^l^emcea^if 

'^  common  with  other  practitioners,  ''  that  though   in  some  "'^* 

(a)  Sopra.    [287.  291.  S95.  S98. 307.— £</.] 


^  resolt  of  hU  dUqoitiiion  is  (pages  329  and  330,  postea),  tliat  a  parchaser 
^■tiorigagee  will  in  no  Cdse  be  bound  to  see  to  the  application  of  his  nio- 
^y  mhtrt  trnstec*  arc  appointed  to  execute  the  trust,  that  is,  wkere  a  knnd 
^  ^pp9uUed  to  reeeite  the  momey.  Such  a  rule,  it  is  admitted  on  all  hands, 
^Id  be  attended  with  nnich  convenience  to  purchasers  in  general ;  but  the 
^*^^viiling  opinion  of  I  lie  profession  at  the  present  day  h  against  the  learned 
^^]|hor*s  conclusion ;  forvihich  see  Siigd.  Vend.  Jk  Turch.  p.  443,  6th  edit. 
^**  |M)»tea,  tJtt  of  this  edition,  note  (T). 
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cases  it  may  be  of  great  service  to  the  cesiin  que  truU^  as  it 
preserves  his^  property  from  the  peculation  and  other  disasters 
to  which,  if  it  were  left  solely  to  the  direction  of  the  trustee, 
It  would  necessarily  be  subject,  yet  it  is  frequently  productive 
of  more  inconvenience  than  real  good;  for''  (as  is  truly  ob« 
served) ''  if  the  cestui  que  trust  is  a  married  woman,  an  infaut, 
or  otherwise  incapable  of  giving  their  assent  to  the  payment 
to  a  trustee  (and  such  are  the  general  instances  in  which  this 
difficulty  occurs)  the  person  paying  it  cannot  be  indemnified,  but 
by  paying  it  under  the  sanction  of  a  Court  of  Equity,  tl)is  re- 
tards, and  often  absolutely  impedes  the  progress  of  the  busi- 
ness, involves  the  parties  in  an  expensive  and  intricate  litigatioR, 
and  puts  them  to  a  very  great  and  otherwise' useless  expence." 
Jleasona  for  r^       But  we  have  seen  that  the  circumstance  before  suggested, 
**  that  if  one      that  trusts  of  this  kind  cannot  be  executed  without  a  suit  in 
trust*^  ^^w^^    Chancery,  which  would  be  extremely  inconvenient,  and  not  the 
pcymetu  tf       form  in  which  the  object  of  the  trust  is  stated,  was  the  true 
duUwU^aHea    ^^^<»^  wbich  gave  risi  to  the  rule,  that  where  debts  are  cbaiged 
alone,  purckaser  generally^  the  purchaser  shall  be  discharged  from  seeing  to  the 
shaU BeeiMmth  application,  of  the  money  provided  for  that  porpose (6) ;  and  ia 
ney  applied.^      the  same  case  in  which  this  cause  of  the  rule  is  mentioned,  a 
I         J       reason  is  suggested  for  the  rule  on  which  lands,  in  the  case  of 
subsisting  tharges,  as  annuities^  to  which  the  distinction  is  sup- 
posed to  be  confined,  shall  be  charged  in  the  hands  of  a  pur- 
chaser ;  namely,  because  ii  was  the  very  purpose  of  makiiig  tie 
lands  a  fund  for  that  payment^  that  it  should  be  'a  constant 
and  subsisting  fwid;  now  unless  a  rule  has  been  establisbed  in 
cases  of  debts  scheduled  or  legacies,  different  from  that  which 
exists  in  cases  of  debts  charged  generally,  the  inconvenience 
attending  such  rule  seems  a  sufficient  reason  for  rejecting  it  at 
this  time  of  day,  when  the  advantages'  arising  from  the  free 
alienation  of  property  are  found  to  outweigh  every  other  consi- 
deration consistent  with  a  reasonable  attention  to  the  safety  o( 
the  persons  interested ;  and  it  is  with  a  view  to  the  fair  dis- 
cussion of  this  point,  that  I  have  been  induced  to  state  tbe 
t  316  ]      cases  upon  this  subject  distinctly;  and  if  I  should  be  so  fortu- 
nate as  to  remove  the  difficulty,  I  trust  that  will  be  accepted 
as  a  sufficient  excuse  for  the  length  at  which  this  subject  is  in- 
vestigated.    With  a  view  to  this  object  I  shall  first  observe,  that 
in  no  one  of  the  cases  to  which  allusion  is  generally  made  as 
having  settled  the  principle,  against  which  I  mean  to  contend, 
did  that  point  come  before  the  court.    Tlie  cases  oi  Elliott  v. 

(6)  Vide  EUivtl  v.  Merrtjman^  bnpra,  2?j. 


THE   APPLICATION   OF    MONEY.  281 

Merr^an,  and  Smith  v.  Guyon,  were  those  of  a  simple  charge  OburwaUm^ 
for  tbe  payment  of  debts.    The  only  question  in  the  case  of  JSl?r^€ting 
Spalding  v.  Shalmer  arose  between  the  heir  and  the  purchaser^  icheduled  deht$, 
and  the  decision  was  merely  that  where  lands  are  devised  to  be 
sotd  to  pay  the  debts  in  a  schedule,  the  purchaser  shall  not  be 
prejudiced,  though  more  be  sold  than  is  required.    The  same 
point  and  between  tlie  same  parties  was  discussed,  and  decided 
ia  tbe  case  of  Culpepper  v.  Aston.    The  case  of  Cotierell  v. 
HampsoHj  turned  apon  the  construction  of  an  act  of  parlia- 
metii,  in  which  the  legislature  infringed  upon  a  settled  property, 
M  which  case  the  power  could  not  be  extended  in  construction 
b(^'yolld  tlie  precise  words  of  the  legislature.     None  of  these 
c?fses  therefore  called  for,  or  involved  the  establishment  of  the 
rule,  "  that  if  a  person  devises  lands  to  trustees  to  be  sold  by       [  317  ] 
them  for  the  payment  of  hb  d^bts,  and  specifies  or  schedules 
them,  or  of  legacies,  the  purchaser  shall  be  bound  to  see  to 
dK  application  of  his  money."    And  the  only  instances  among 
th^se  cases  in  which  the  courts  were  called  upon  to  decide  be- 
tween creditors  and  purchasers,  are  cases  of  mere  charges  (c), 
in  which  no  trustees  were  expressly  appointed.    And  in  the  first 
of  those  cases,  and  in  which  this  supposed  rule  seems  to  be 
fifst  started,  the  rule  is  stated  ''  as  to  a  naked  trust,"  (c?)  direct- 
ing land  to  be  sold, ''  which  is  clearly  distinguishable^  from  a 
devise  to  trustees  to  sell.    ''  And  the  Master  of  the  Rolls  after  ' 
sta^g  it,  seems  to  deny  the  applicability  of  the  second  rule ; 
for,  explaining  a  possible  distinction  to  be  taken  between  lands 
appointed  to  be  sold  for,  and  lands  only  charged  with  the  pay- 
ment of  debts,  he  says,  that,  in  the  former  case,  the  trusts 
ni^it  be  said  to  be  performed  as  soon  as  the  lands  were  sold, 
^t  that  the  trust  was  not  performed  in  the  latter  case  till  those 
debts  w^re  discharged ;  and  his  Honour  admits  the  latter  rule 
^s  applicable  where  lands  are  charged  with  annuities,"  because 
it  is  the  very  purpose  of  making  the  lands  a  fund  for  that  pay-       [  318  ] 
^ent,  that  it  shall  be  a  constant  and  subsisting  fund,  '^  but 
U)here  lands  are  not  burdened  with  such  a  subsisting  charge, 
^he  purchaser f  he  says,  ought  not  be  bound  to  look  to  the  ap^ 
plication  of  the  money.    And  that,  his   honour  said, 

SEEMED  TO  BE  THE  TRUE  DISTINCTION." 

But  the  cases  of  Culpepper  v.  Aston,  and  the  Anonymous 
^ase  from  Salkeld  (e),  decided  in  the  House  of  Lords,^  are  not 
>^erely  open  to  the  observation,  that  they  do  not  support  the  rule 

(c)  Vide  Mipra,  295,  FAUoit  v.  Mer-         (rf)  Vide  supra,  295,  Elliott  ▼.  Mer- 
r^mnn ;  Sm'Uh  v.  GiiyOn,  J!9U ;  Uoyd      rytnan. 
^.  Baldwin,  310.  (f)  Supra,  589.  t93. 
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of  which  we  are  now  speakings  but  they  appear  to  me  to  militate 
against  it ;  for  the  2d  resolution  in  the  case  of  Culpepper  ?. 
Aston,  considers  the  case  of  a  devise  for  payment  of  debts  ge- 
nera/^, as  being  merely  a  stronger  case  than  a  case  where  debts 
are  scheduled ;  for  it  says,  '^  expecialli/^  where  no  schedule  of 
debts  is  made  for  the  purchaser  to  ground  his  enquiry  on ;  whicb| 
according  to  the  common  acceptation  of  language,  imports  that 
the  resolution  was  in  an  uncommon  degree  applicable  to  the 
case  of  a  g^eral  charge,  and  admits  that  it  would  have  been 
applicable  even  in  the  case  of  a  schedule*  And  the  Anany- 
mous  case  in  th^  House  of  Lords  is  a  legislative  rec<^ition  of 
[  319  ]  the  principle,  **  that  the  estate  is  debtor  for  the  debts  and  l^a- 
cies,  but  not  for  the  default  of  the  trustees,  and  therefore  is 
only  liable  so  long  as  the  debts,  &c*  shall  pr  may  bepaidJ* 

From  what  has  been  observed,  it  will  appear  that  the  autho- 
rities on  which  this  rule  is  supposed  to  be  founded,  are  so  loose 
and  indirect  in  their  application,  that  it  is  impossible,  in  several 
instances,  to  say  to  which  kind  of  trust  they  apply,  and  that  in 
no  instance  has  it  been  decided  as  to  a  devise  to  trustees  ei- 
pressly  in  trust  to  selL    And  if  so,  however  respectable  may  be 
the  names  of  the  judges  who  have  thrown  Out  their  ideas  diat 
such  a  rule  existed,  any  express  decision  against  the  applicaliou 
of  the  rule,  in  respect  of  a  particular  kind  of  trust,  appears 
to  be  sufficient  to  exclude  that  class  of  trusts  from  the  genera^ 
lity  of  its  application.     And  the  following  cases  appear  to  me 
fully  in  point. 
DeviM  to  pay      The  first  occurred  in  the  year  l67^(f).    A.,  the  plaintiff's 
Monal  eJ^te^'  mother,  being  possessed  of  160/.  as  guardian  to  the  plaintiff, 
that  insufficient  and  which  was  his   proper  money,  lent  it  to  the  father  of  B., 
•old^^pertmi'     One  of  the  defendants,  M'ho  gave  a  bond  for  the  repaymeot 
^y  f"  ^  A**    thereof  with  interest,  and  afterwards  by  his  will  he  appointed 
money  ruised      his  exccutor  to  pay  it,  amongst  other  debts,  within  a  year  after 
Me!^^       ^**  '^'^  death,  and  this  to  be  out  of  his  personal  estate,  if  that  ww 
[  d20  ]      sufficient,  but  if  not,  then  to  sell  his  real  estate ;  and  iq  defsMlt 
of  payment,  then  the  said  testator  6.  devised  both  his  real  and 
personal  estate  to  certain  trustees  in  the  will  named,  to  the  use 
of  the  said  A.  and  to  his  daughters,  to  pay  the  said  l60/*    The 
estate  was  conveyed  and  transferred  from  one  to  another,  till 
at  last  it  was  sold  to  the  defendant  E.  against  whom  a  bill  was 
brought  to  recover  this  debt.     On  the  part  of  £.  it  vias  insisted 
that  he  had  no  notice  of  the  plaintiff's  demand,  and  dierefore 
that  the  plaintiff  ought  not  to  be  satisfied  out  of  the  real  estate, 

(/)  PrtHott  ▼.  Edwards  H  at,  (mcb*s  Rep.  £q.  137, 
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but  out  of  the  personal  estate,  \vhich  came  to  the  hands  of  the 
ezecator  of  B.  the  testator,  who  had  sufficient  assets  to  satisfy 
tbe  same;  and  that  E.  had  paid  a  full  consideration  for  the 
purchase  of  the  real  estate;  and  tliat  if  the  personal  estate 
should  not  be  sufficient,  then  the  purchase  money  which  was 
paid  to  the  testator's  sons,  and  some  other  lands  which  came 
to  one  of  them,  by  the  death  of  his  fatlier,  ought  to  be  applied 
to  satisfy  the  said  debt  in  ease  of  the  lands  purchased  by  the 
dfefeodants,     Ttiis  was  decreed  accordingly  (q). 

llie  next  case  occurred  in  the  year  1682(g),  which  was  about       [  321  1 
the  period  at  which  the  case  of  Culpepper  v.  jiston  was  under  !>«««  «« <r««* 
discussion.     A.  having  mortgaged  his  lands,  devised  tliem  to  B.  ^Ufrtgagt9^  !a2 
t«  trvUf  in  the  first  place,  to  pay  off  and  discharge  the  mort-  '^^^jt^^JT^Jflj* 
gages  on  the  same ;  and  in  the  next  place,  for  payment  of  so-  jee  Aw  momty 
v€ral  legacies,  and  particularly  a  legacy  of  2000/.  to  C,  the  ^W»«^  W* 
remainder  in  fee  to  A.,  and  made  A.  his  executor.    A.  proved 
the  will,  and  paid  several  debts  owing  by  the  testator  that  were 
not  mortgage  debts ;  and,  to  raise  money  for  that  purpose,  made 
several  new  mortgages  of  the  lands  iu  question.     It  was  insist- 
ed, oo  a  bill  in  Chancery  filed  to  recover  C/s  l^acy,  that  after 
tbe  mortgages  made  by  the  testator  were  discharged,  the  land 
then  should  stand  charged  with  that  legacy,  and  that  then  C« 
ought  to  be  let  into  an  immediate  satisfaction  thereof,  and  ought 
not  to  be  postponed  by  the  new  mortgages  made  by  B.    But 
it  was  insisted  by  the  counsel  for  the  mortgagee,  that  C.  could 
not  be  admitted  to  redeem  part,  without  redeeming  tlie  whole, ' 
and  that  the  lands  stood  charged  as  well  with  the  mortgages 
made  by  B.  as  with  those  made  by  the  testator.     And  in  ttiis 
case  B.  was  not  only  a  trustee  for  tbe  payment  of  debts,  but       r  322  1 
also  executor  to  the  devisee,  and  so  the  lauds  in  his  hands  be- 

{g)  BrcfU  V.  Best,  1  Vcrn.  69. 


(Q)  Liltle  or  nothing  can  lie  inferred  from  this  case  applicable  to  the  rule 
in  question,  except  perhaps  tliat  the  purchaser  ought  to  Lave  sccu  liis  mo- 
^y  ttpplHrd ;  for  the  arguments  on  wbicli  the  decree  is  founded  seem  to 
admit,  that  if  the  purchase  money  had  been  misapplied,  the  e&tatc  would 
have  been  liable. 

(R)  If  the  testator  (as  the  case  states)  had  mortgaged  his  lauds,  and  tlicn   A$  to  derite  to 
devised  them  to  trustees,  In  trust  to  sell  and  pay  otf  the  mortgages  on  the   pay  off  nwrt* 
same,  the  purchaser  could  not  do  otherwise  than  see  his  money  applied  in   gaget, 
payment  of  the  charges  ;  for  he  could  not  procure  a  good  title  without  the 
<*onciirrcuce  of  tbe  mortgagees,  they  liafing  the  legal  estate  and  tide-deeds. 
Bnt  if  one  estate  be  devised  to  trustees  to  sell  and  pay  ofi'  the  mortgage  on 
another  catatCy  this  would  throw  the  onus  on  the  purchaser  to  see  his  mo- 
uey  applied  for  that  purpose ;  yet,  it  is  aiiprchendea,  a  mere  declaration,  in 
a  ca«e  of  this  kind,  to  pay  mortgage  debts  generally,  without  auy  further 
opacification  of   the  names  of  creditors,  sums  due,  &c.  would  not  place 
tlf  mortgages  on  th^  footing  of  scheduled  debts  mud  render  the  purcuahcr 
Uable  to  see  to  the'  application  of  hid  money. 
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« 

came  legal  assets  {h),  and  charged  with  all  the  debts  of  the  tes- 
tator, and  bj  consequence  with  the  new  mortgages  made  by  B. 
the  motley  having  been  raided  and  applied  for  payment  of  the 
debts  of  the  testator.  But  it  was  replied,  that  it  was  so  where 
a  g^eral  trust  is  raised  for  the  payment  of  debts ;  bat  in  this 
case  B.  was  a  special  trustee,  directed  by  the  will  to  pay  off  the 
mortgages  and  then  the  legacies,  and  that  no  provision  was 
made  for  other  debts.    Sed  non  allocatur. 

The  cases  last«mentioned  appear  to  me  to  have  involved  a 
decision  of  the  question  in  discussion ;  bat  it  came  purely  and 
directly  before  the  court  in  that  which  follows. 
DetideioAJor  A.  made  his  will  (i),  and  thereby  directed  that  all  his  personal 
i^^*tru!d€ea  to  ^^^^  (except  as  therein  excepted)  should  be  applied,  as  far  as 
'^^t  ti^ddkide  ij,©  same  would  extend,  in  payment  of  debts,  legacies,  and  fii- 
shUdrenf  two  neral  espences,  and  of  all  annuities  by  him  granted ;  and  if 
afcroflrf'^ *JJ«  ^^^  personal  estate  should  not  be  sufficient  for  those  purposes, 
MeUy  ami  pur-  then  it  was  his  further  will  and  desire,  and  he  did  direct,  tbat 
u  complS^iL  ^^  deficiency,  whatever  it  might  be,  should  be  paid  and  made 
purchase,  good  out  of  his  real  estate  (except  a  part  therein  mentioned, 

there  beinJ no  ^^'ch  he  did  not  intend  to  make  subject  thereto);  and  which 
txoneraiinff  real  estates  he  charged  with  the  payment  of  such  deficiency,  to 
^o^aet^de-  *  whose  hands  soever  the  same  came.  And,  so  subject  and  ex- 
areed  to  heper-  empC,  he  gave,  devised,  &c.  all  his  real  and  personal  estate  in 
purchaaer  to      the  foUowii^  manner :  certain  parts  of  his  estate  to  his  wife 

^JL'eY^iHto  '^  '^'  ^^^  ^  ^  ^^^  manors,  messuages,  &c.  not  given  to  bis 
eourtj  cad  re-  wife  in  fee^  he  devised  them  to  his  wife  for  Fife,  and,  after  her 
1^    ^  decease,  he  gave  the  same  to  trustees  in  trust  to  sell,  and  to 

divide  and  distribute  the  money  which  should  arise  by  such  sale, 
between  and  amongst  st<cA(s)  [child  and  children  of  A.  B.  on 
the  body  of  his  then  wife  begotten,  and  such  children  of  C.  D. 
as  should  be  living  when  the  devise  to  the  trustees  should  take 
effect,]  equally  share  and  share  alike,  to  take  per  capita  and  not 
per  stirpes ;  if  but  one  such  child,  the  estate  to  be  transferred 
to  him,  and  not  to  be  sold.  The  wife  died.  One  trustee  died 
iu  her  life-time.    The  surviving  trustee  sold  the  estate  by  auc- 

(A)  Qiiere — for  in  no  case  would  C.  ClSB.  [Etvide  post,' 369.— £('•] 

the  assets  be  legal,  except  where  Uie  (t)  Cnthbert  et  al.  v.  Baker,  4Ui 

executor  has  a  nakSd  power  to  sell  July,  1790,  Reg.  Lib.  4.  441.    [T^ 

qua  executor.    Per  Lord  Camden,  correct  reference  is  Lib.  Reg*  A* 

in  the  case  of  Silk  v.  Prime,  1  Bro.  >  1790,  fo.  4^ii,^Ed,} 


(S)  "  Of  the  children  of  A.  B.,  C.  D.,  and  E.  F.>  as  should  be  livingut 
the  time  when  the  devise  to  the  trustees  should  take  eil'ect."  Tins  appc>r« 
to  be  the  correct  state  of  the  case,  iostead  of  the  passage  in  the  text  be- 
tween brackets. 
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tion.  The  personal  estate  was  sufficient  to  discharge  tbe  debts.r 
Tbe  claimaiiU,  under  the  devise  to  children,  were  seyen  chiU  [  ^^4  1 
drcQ  of  A.  B.,  and  six  children  of  C.  D.,  ^ho  were  entitled  to 
the  purchase  money  in  equal  shares.  One  of  tbe  children  of 
C.  D.  was  tM  the  East  Lidies,  and  two  were  infants.  The  pur- 
chaser refused  to  complete  his  purchasei  objecting  thereto  on 
tbe  ground  that-zAere  being  no  proviso  in  the  will  to  exonerate 
the  purchaser  from  seeing  to  the  applicatioH  of  the  money^  the 
purchaser  was  bound  to  know  or  find  out  what  children  of  the 
personsi  in  that  behalf  named,  were  living  at  the  testator's  wife's 
death,  for  that  siwh  children  ought  individually  to  execute  the 
conveyance,  and  give  releases  for  their  respective  claims ;  and 
ehat  one  being  in  the  East  Indies^  and  two  being  infiints,  cotdd  not 
join  in  such  conveyance.  But  tbe  decree  was,  tliat  tlie  contract 
should  be  carried  into  execution,  that  the  infants  shares  of  the 
purchase  money  should  be  poid  to  the  accountant-general;  and 
that  tbe  remainder  of  tlie  purchase  money  should  be  paid  to  the 
trustee.  The  decree  proceeded  to  direct,  that  all  proper  par- 
ties should  join  in  the  conveyances. 

Tbb  decision,  though  not  final,  as  it  still  left  room  for  an  Deduetion/mm 
application  to  the  court  to  determine  who  might  be  proper  par-  ^*^^' 
ties  to  the  conveyance,  appears  to  me  to  be  conclusive  on  the       ■-  ^ 

question,  whedier  the  persons  beneficially  entitled  are  neceisary 
parties?  because  there  can  be  no  ground  to  consider  those  per- 
sons as  necessary  parties,  unless  it  be  to  discharge  the  pur- 
chaser ;  but  there  seema  to  me  to  be  no  power  in  the.  court  to 
compel  a  person  beneficially  interested  in  money  to  arise  by 
sale  of  laud  to  discburge  that  Jand,  unless  it  be  upon  paying  or 
securing  the  money  to  Mm.  But  the  court,  by  directing  the 
payment  to  the  trustee,  has  done  that  which  renders  a  direction 
to  pay  to  the  cestui  que  trust  impossible. 

And  it  was  said,  in  tbe  case  of  Crewe  v.  Dichen{k\  that  in  Pfncet  to  sell 
a  case  at  the  Rolls,  though  it  was  not  decided,  LordKenyon,  ^^g-^e  dU-^ 
then  Master  of  tlie  Rolls,  inclined  strongly  to  the  opinion^  that  ^J^^-^*'''  ^^' 
trustees  having  the  power  to  sell,  must  have  the  power  incident  Semb. 
to  tbe  character,  viz.  the  power  to  give  an  effectual  discharge. 

Indeed,  the  reason  of  the  (hing  is  so  completely  with  the  ConHnmtion  of 
decisions  and  opinions  I  have  last  stated,  that  it  seems  rather  ,on«  for  reject' 
matter  of  surprise,  that,  on  a  question  which  so  often  occiu-s,  ii^ rule  in  page 
and  which  when  it  docs  occur,  is  generally  attended  with  so       r  326  1 
much  inconvenience,  no  accurate  investigation  of  the  authori- 
ties should  have  been  made  to  ascertain  the  foundation  of  the 

(fc)  lufra,  3J2.     I  Vcs,  jun,  V9. 
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supposed  rule,  which,  on  the  first  blush,  iiiOitates  so  toteliy 
%        against  the  very  nature  and  directions  of  the  trust  constituted. 
The  creator  of  such  a  trust,   having  in  himself  an  ahsolate 
ownership,  gives  his  lands  to  certain  persons  in  trust  to  sell, 
and  to  pay  and  apply  the  money,  or  certain  parts  of  die  money 
arising  by  such  sale,  in  a  given  way.    On  what  reasonaUe  pre- 
tence shall  the  Court  of  Chancery  take  the  administratioD  of 
this  trust  out  of  the  hands  of  the  trustee  i  Is  there  any  funds- 
nental  principle  of  law  or  justice,  on  which  such  proceeding 
can  be  supported  ?  The  note,  to  which  allusion  has  been  made, 
as  one  ground,  resorts  in  defence  of  the  rule  to  the  nature  of 
trusts,  and  an  observation  (/)  of  Lord  Mansfield's,  in  B«i^^ 
V.  fVheate,  is  stated,  **  that  the  cestui  que  trust  is  actually  and 
absolutely  seised  of  the  freehold,  in  the   consideration  of  a 
Court  of  Equity ;  that  the  trust  is  the  land  in  that  court,  and 
that  the  declaration  of  the  trust  is  the  disposition  of  the  land.** 
But  Lord  Mansfield  was  observing,  upon  a  case  in  which  the 
[  327  ]      entire  legal  estate  of  the  land  was  in  one  persoh,  and  the  entire 
trust,  or  equitable  estate  in  another,  and  not  on  a  case  where 
the  trustees  had  a  duty  to  discharge,  and  distinct  trusts  to  ad- 
minister.   The  situation  of  such  trustees  is  well  described  in 
the  Chief  Justice's  argument  in  the  case  of  Roper  v.  RadcliffCf 
9  Mod.  )85.    His  Lordriiip  says,  ^  Consider  the  iateresi  and 
**  power  of  the  tnistees  (m) ;  ^Aey,  amongst  them,  have  the  whole 
''  trust  of  the  lands,  which  is  a  power  over  the  estate  therein ; 
'^  and  those  who  are  entitled  to  have  particular  sums  raised, 
''  have  particular  trusts  carved  out  of  the  inheritance,  in  nature 
^'  of  chattel  interests ;  for  he  Ihat  has  500/.  appointed  to  be 
''  raised  out  of  100/.  a  year,  has  an  interest  (in  the  land)  of 
'*  like  nature,  &nd  much  of  the  same  continuance,  as  if  he  had 
'*  a  trust  (therein)  for  five  years.    If  the  trustees  make  not  the 
*^  most  of  the  lands,  or  silver  not  him  to  do  it,  they  break  their 
Trust  to  neU  in  *^  trust,  a  trust  to  sell  being  in  the  nature  of  a  power  to  sell^ 
T^U.^^^^  "  *"*  <«''  ^^^  *e  cestui  que  trust's  right  to  the  profits  is  the 

''  same  as  if  no  such  powe^  By  sale  his  interest  in  the  land 
**  is  gone,  and  he  now  has  a  trust  in  the  money,  and  is  paid  so 
[  528  J  ''  much  the  sooner."  But  admitting  that  the  cestttis  que  trust 
have  an  interest  in  the  lands  co-extensive  with  their  interest  in 
the  money  to  arise  by  sale,  that  interest  extends  equally  to  the 
rents  and  profits,  as  it  does  to  the  lands ;  but  yet  I  never  heard 
it  doubted,  but  that  trustees,  to  whom  lands  were  conveyed  or 

(I)  Vide  Mr.  Bntler's  note,  Co.  (m)  They  were  tmstees  for  the 
I^Ut  290  b.  [s.  xiv.  1  Bl.  Rep.  If 3,  nale  of  an  estate  for  tbe  |>aynieiit  of 
S.  C.  and  P.  1  Eden,  S20.<~i:(/.]  legacies. 
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deybed  for  sale,  and  to  pay  and  apply  the  purchase  money  be- 
tween certain  persons,  might  discharge  the  tenants  on  payment 
•f  the  rents,  or  the  purchasers  of  the  produce  on  payment  of 
the  price  for  which  it  is  sold.  The  trust  gives  a  right  to  an 
ttccounU  and  benefit  of  rents  and  profits  till  sale,  but  none  can 
give  a  discharge  for  them  but  the  trustees.  What  essential  dif-* 
ference  is  there  between  rent  and  purchase  money  on  sale  as  to 
the  present  point  i  ''A  rent  is  the  price  for  which  the  profits 
of  the  land  are  sold  for  one  year,  and  a  forehand  rent  is  pro- 
perty the  taking  up  the  profits  of  land  by  anticipation ;  and 
on  a  sale,  all  the  profits  of  all  future  years  are  sold,  and  the 
psutf  receives  the  price,  which  is  receiving  the  profits  by  anti- 
cipation; and  no  distinction  is  between  forehand  rent  and  after 
rent;  they  are  both  the  profits  of  the  land.  Profits  taken  • 
yearly  come  in  all  of  a  lump  on  sale  ;  and  the  right  to  the  one 
or  the  other,  is  a  right  to  the  profits  out  of  the  land.''  If  a 
trust  were  created,  and  the  trustees  confined  to  pay  and  apply  £  339  ] 
money  to  be  taken  out  of  the  annual  rents  and  profits,  no  man 
could  doubt  but  that  the  trustees  could  give  receipts  for  the 
rents  and  profits ;  upon  what  principle  shall  the  taking  the  rents 
and  profits  by  anticipation  alter  the  capacity  of  the  trustees? 
The  same  aunotator  farther  considers  the  rule  as  a  rule  of  con- 
stmction,  affirming,  that  the  specification  of  debts  is  evidence, 
from  which  an  intention  is  to  be  implied,  that  the  purchaser 
shall  see  to  the  application  of  the  money.  But  surely  such  a 
conclusion  is  not  x^-arrantable  upon  any  acknowledged  principle 
of  construction ;  clear  expression  may  controul  implication,  but 
implication  cannot  controul  clear  expression.  The  author  of 
the  trust  directs  the  trustees  to  sell,  and  to  pay  and  apply  the 
purchase  money  to  specific  purposes,  which  necessarily  uivolves 
the  capacity  of  receiving.  It  seems  a  solecism  to  say,  that 
ascertaining  the  precise  objects  to  whom  the  trustee  is  expressly 
diiscted  to  pay  money,  shall  furnish  an  implication  that  the 
trustee  is  not  to  receive  that  money  to  pay  and  apply  it. 

The  conclusion,  therefore,  afforded,  from  the  consideration  CmieU»lm^ 
of  the  cases  generally  cited  in  support  of  the  rule,  and  from  j^'jj  j^jfjj^. 
the  cases  of  Prescott  v.  Edwards,  Best  v.  Brunt,  and  Cuthbert       [  350  ] 
V.  Baker  (n),  with  the  fair  reasoning  Aat  presents  itself  on  the  ^  J^?'*^  ** 
nihjecty  seems  to  be,  that  the  general  dicta  to  be  found  in  the  scheduled  dekt9, 
books,  as  to  the  necessity  of  a*  purchaser  seeing  to  the  appli-  ^^i^^are\» 
cation  of  bis  money,  where  the  debt  or  sum  to  be  paid  is  spe-  trusieee,  for  if 
cified  pr  scheduled,  are  applicable  only  to  cases  where  there 

(n)  Sopra,  319.  3^4. 
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iees^  they  cm  are' DO  trastees  expressly  named  und  authorised  to  sell  and  apply 
^hurgfr^  ^"    *®  purchase  money ;  and  that  where  a  devise  or  conveyance  is 

made  to  trustees  in  trust  to  sell  or  dispose,  and  to  pay  and  apply 
the  money  raised  in  the  discharge  of  debts  in  a  schedule,  or  of 
legacies,  or  for  any  other  specific  purpose,  the  purchaser  or 
mortgagee  is  not  bound  to  see  to  the  application  of  the  money; 
or  in  other  terms,  that  wherever  the  author  of  a  tmst  has  ap- 
pointed a  hand  to  receive  the  money,  that  hand  is  capable  of 
giving  an  effectual  discbarge  for  the  money  received  (t)« 


CoMtquenee  of 
AiUhor*8  rule* 


HtB  and  Mr. 

i9ugden*8  con- 
tiruction   of 
Cuthbert  v. 
Baker ; 


exoMtnedf  and 
pr^erencegiven 
to  Author; 


(T)  The  consequence  of  this  doctrine  wonld  be  to  confine  the  liability  of 
the  purchaser  to  tee  to  the  application  of  his  purchase  money  to  one  iiuTivh 
dual  case,  namely,  to  the  case  where  the  trust  is  limited  and  d^ned  ia  its 
nature ;  but  where  there  is  no  trustee  appointed  to  carry  it  into  execnrion, 
Ibe  land  deseending  to  the  heir  or  dcWsee  clothed  with  the  tmst  ;^the  case  of 
an  executor  having  a  power  to  sell  being  the  same  as.  an  express  devise  to  a 
trustee ;  for  the  executor  having  a  power  to  sell,  will  have  (according  to  the 
rule  in  p.  S25>  an  tea)  the  concomitant  power  of  giving  an  effectual  discharfre 
for  the  purchase  money.  So  that  in  all  cases  where  the  trust  is  general  and 
nndefined,  or  where  a  trustee  is  appointed  to  superintend  the  pur- 
poses of  the  trust  (however  undefined  or  however  explicit  the  nature  of  the 
trust  may  be),  the  purchaser  would  in  every  such  case  be  exempt  from  tlie 
burthen  of  seeing  his  money  applied.  This  is  a  conseauence  certainly  not 
borne  ont  by  the  cases ;  but  it  does  no|  appear  to  be  otherwise  than  reason- 
able if  there  be  no  fraud  between  the  contracting  parties. 

In  the  case  of  Cuthbert  v.  Baker  (on  which  the  learned  aathor  mast  be 
considered  as  founding  the  whole  of  his  argument,  for  the  other  cases  of  Pr^s* 
eott  V.  Edwards,  and  Brent  v.  Bett^  seem  barely  in  point)  we  are  in  posses- 
sion of  the  facts  and  decree  only,  and  not  of  the  grounds  on  which  that 
decree  proceeded.  It  was  conjectured  by  the  author  (and  it  can  be  bat 
conjecture  or  inference  on  either  side,  in  the  absence  of  a  fuU  report  of  the 
judgment)  that  the  rule  which  induced  the  decree  was  the  rule  for  whidi  be 
contended,  viz.  that  a  hand  being  appointed  to  receive  the  money,  the  pur- 
chaser was  not  bound  to  see  to  its  application;  and  for  this  construction  he 
relied  principally  on  the  ground  that  the  decree  being  to  pay  the  residae  of 
the  purchase  money  to  the  trustee,  the  purcliaser  conid  not  be  bound  to  see 
it  applied  farther ;  for  if  he  were  bound  to  see  it  paid  to  the  ceUyA  f m  Irssf, 
then  the  previous  paymcnt-to  the  trustee  rendered  that  liability  impossible 
to  be  penormcd,  which  could  not  have  been  the  meaning  of  the  decree. 
And  this  reasoning  the  learned  author  thinks  conclusive  on  the  qaestioni 
But  Mr.  Sugden  observes,  in  his  Treatise  on  Vendors  and  Purchasers,  p.  446, 
5th  edit,  that  this  ground  wholly  fails  him ;  for  that  the  decree  was  merely 
in  conformity  with  the  prayer  of  the  bill,  the  cestm  que  tnuts  being  plam- 
tiffs,  and  the  prayer  of  the  bill  being,  that  the  infants  shares  might  be  in- 
vested, and  that  the  remainder  of  the  purchase  money  might  be  paid  to  Jhe 
trustee.  And  th^t  gentleman  conceives,  that  the  decision  of  LordThorlow 
in  Cuthbert  v.  Baker  may  be  referred  to  a  more  solid  principle,  without  im* 
peaching  the  settled  doctrine  on  this  subject,  or  opposing  the  authority  of 
former  decisions.  The  trust,  he  remarks,  was  for  such  of  the  children  of 
tliree  persons  as  should  be  living  when  the  estate  should  fall  iato  possession  i 
and  it  was  strongly  insisted  by  the  bill,  and  as  Mr.  Sugden  apprehends  with 
great  reason,  that  the  cestui  que  trusts  were  in  regard  to  the  purchaser  un- 
defined ;  and  that  he  (the  purchaser)  vras  i^ot  bound  to  inquire  bow  many 
there  were,  or  who  tliey  were. 

It  is  however  observable,  that  the  cestui  que  trusts  cannot  well  be  said 
to  be  unascertained  when  fourt&en  of  them  were  parties  to  tlie  biU,  and  the 
purchaser  knew  that  the  other  three  were  under  disabilities,  and  when  pre- 
viously to  the  commencement  of  the  suit,  the  cestui  que  trusts  who  were  of 
age  and  within  the  kingdom,  offered  to  give  the  purchaser  l-eceipts  for  their 
respective  shares ;  and  it  is  admitted,  that  the  receipt  of  the  trustee  would 
have  been  a  sufficient  discharge  for  the  shares  of  the  infants  and  also  for 
the  share  of  (he  cestui  que  trust  who  was  abroad,  it  being  considered  dl£- 
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But  where  money  is  raised  by  virtue  of  a  power  or  trust,  aad  Enquiry  must 
confined  to  a  sum  sufficient  to  pay  debts  or  die  like,  in  case  of  ^ke^^feg^ty  0/ 
the  deficiencu  of  another  fund,  it  seems  that  the  purchaser  or  raising  tjwney, 

^  .     ^1  •.        r       •  •       •        ^        ■  if  it  be  raise- 

mortgagee  must  see  to  the  necessity  of  raising  it ;  for  the  power  able  only  mi  de- 
or  trust  depends  on  the  insufficiency  of  the  other  fund,  and  the  -^'"^^J^.'*"' 

, 1-.    '   [331] 

cult  to  maintain  that  the  absence  of  a  cestui  que  trust  in  a  foreign  coii|itry 
sboald  in  a  case  of  this  nature  impede  the  sale  of  the  estate.  Hence,  tbere« 
fore,  it  should  seem  that  the  trust  was  neither  undefined  in  point  of  the 
objects  who  were  to  take  under  it,  nor  was  it  substantially  of  Uiat  long 
duration  which  would  exempt  a  purchaser  from  seeing  his  money  applied  on 
that  ground.  But  it  may  be  contended,  that  the  deed  must  receive  its  cour 
struction  from  the  moment  of  its  execution,  and  that  the  liability  of  a  pur-* 
cbaser  to  see  to  the  application  of  hb  money  will  depend  on  the  frame  of  the 
deed,  and  not  on  any  subsequent  event,  as  that  the  objects  of  the  trust  were 
^tually  ascertained  before  the  sale  or  otherwise.  Looking  at  the  deed  in 
the  ease  of  Cutkbert  v.  Baker  in  this  light,  we  see  (bat  the  money  arising 
from  the  sale  of  the  estate  was  to  be  divided  between  such  of  the  children 
of  three  persons  as  shonld  be  living  at  the  time  when  the  devise  to  the  trustee9 
dumld  take  effect^  thus  fixing  a  particular  period  for  the  happening  of  the 
contingeocy ;  and  thaty  a  time  wliich  must  of  necessity  happen  before  the 
iale  could  hU^e  place.  It  was  therefore  very  different  to  a  trust  which  di- 
rects a  sale  to  be  made,  and  the  money  tirising  from  that  sale  to  be  divided 
between  such  of  the  children  of  three  persons  as  shall  be  living  at  the 
deaths  of  their  respective  parents.  This  indeed  would  be  a  trust  undefined 
in  its  objects,  and  protracted  in  its  execution.  But  in  the  case  in  question, 
it  coold  have  been  neither  a  ^ifiicnlt  nor  a  tedious  task  for  a  purchaser  ta 
have  inquired  of  three  individuals,  how  many  children  they  had  living  on  a 
particular  day?  It  should  therefote  appear,  that  of  the  two  conjectures 
respecting  the  grounds  on  which  the  decree  in  Cutkbert  v.  Baker  proceeded, 
the  inference  of  the  learned  aut)ior  is  the  most  reasonable,  especially  ua  it 
was  drawn  in  derogation  of  a  rule  acknowledged  on  aU  hands,  to  be  pro- 
ductive of  more  inconvenience  thaih  real  good. 

Since  the  learned  author  wrote,  two  cases  on  the  subject  under  considcra-   v>ho  teas  nt€ 
tton  have  been  reported ;  and  though  they  have  not  expressly  decided  the   tcaniing  in  a«« 
point  in  his  favour,  yet  they  seem  very  strongly  to  sanction  his  opinion,    tkoriiy  for  ki9 
And  it  is  well  known  that  Lord  RedesdaJe,  who  was  counsel  for  the  defen-    cpinion. 
dant  in  tlie  case  of  Cuthbert  v.  Baker ^  and  who  consequently  must  have 
known  the  true  ground  of  decision  in  that  case,  considered  it  an  authority 
for  the  position  advanced  in  the  text.    Add  to  this  the  observations  of  Lord 
Kenyon  in  Crewe  v.  Dieken^  and  we  shall  see  that  our  author  was  not  stn- 
gnlar  in  his  construction  of  the  case  in  question. 

In  Currer  v.  lyalkley,  2  Dick.  649.  Reg.  Lib.  A.  1784,  fo.  625.  where  the  Payment  U 
tnut  was  for  payment  of  debts  generally,  the  Lord  Chancellor  (Thurlow)  trustees enougk, 
is  reported  to  have  said,  "  If  an  estate  is  devised  to  trustees  to  sell,  and  the 
tmstees  [the  report  has  it  the  **  testator,"  which  is  clearly  a  mistake]  after- 
wards contracts  for  the  sale  of  the  estate,  it  is  enough  for  the  purchaser  to 
pay  the  purduise  money  into  the  hands  ef  the  trustees  to  apply  it,  as  it  doth 
not  lie  witli  him  to  see  it  applied." 

In  Balfour  v.  Welland,  16  Ves.  151.  certain  estates  were  conveyed  to  trus-  Exoneraiing 
tees,  in  trust  to  sell  and  apply  the  money  in  discharge  of  debts  mentioned  clause  may  be 
in  a  schedule  port  passu.  The  deed  contained  a  provision  limiting  the  time  implied, 
for  creditors  to  execute  the  deed  to  eighteen  months :  creditors  who  should 
not  execute  within  that  period  to  be  totally  excluded,  unless  disabled  by 
ninorlty,  in  which  case  the  same  periods  were  to  be  allowed  respectively 
after  the  disability  ceased.  It  was  farther  provided,  that  it  should  be  com- 
petent to  creditors,  mentioned  in  the  schedule,  to  establish'  larger  demands 
fksn  were  expressed,  and  to  other  creditors,  not  mentioned  in  the  schedule,  to 
establbh  their  demands  within  the  limited  periods,  and  to  have  the  same 
benefit  as  if  they  had  originally  executed  the  deed ;  with  other  powers  and 
provisoes  as  to  arranging  chiiros,  compounding  debts,  &c.  but  without  any 
exonerating  ckiuse  to  purchasers,  or  declaration  that  the  receipts  of  the  trus- 
tees shonld  be  good  discharges.  After  the  eighteen  months  were  expired, 
Che  trustees  sold  flie  estates  to  the  defendant,  ulio  objected  to  the  title  011 
tht  ground,  that  he  was  bound  to  see  to  tiie  application  of  his  money.    But 
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necessity  of  a  Mde  or  mortgage  to  supply  that,  is  cenfioed  to 
the  limits  or  extent  of  suck  iwuffioiency  $' and' tfasM  seems  to 


I  1.'.'  ■'. 


Sir  William  Grant,  Master  of  the  'RolU,  over-ruled  the  ob}ectioh,  observing 
there  wto  no  doubt  that  thetraitecs  tM6  giteHiedmadiii^nicoeipleis 
legal  title.  The  objection  was,  that  if  tliey  misemployed  .the  price,  the 
purchaser  mi^ht  be  called  on  to  pay  the  money  over  again  X  in  other  words, 
that  the  fmrchsser  was  boond  to  see  to  the  applieattoa  of  hia  piiclNise  w»- 
oey.  Hts  Honour  thought  the  doctrine  on  thai  pomt  had  been  earned  farihtr 
MjUal  general  tiuin  my  g^nd  eqvdtMe  ftrineiple  would  warrant.  Where  the  act  «mo  a  brtittk 
ruU.  ^dmtyin  tkeiruatee^  it  wue  reryfi  Huut  thm  wk^detM  tiMk  kimekmddke 

effected  by  an  act  tending  to  defeii  the  truat  of  which  they  had  notice.    Bui 
where  the  mde  was  made  by  the  tru§tee  in  peffinrMnice  of-  Me  ditf ^,  #  memei  ev- 
traord&nary  that  he  ehanld  not  be  able  to  do  what  one  wonld  think  iaHdenialto 
the  right  exercise  of  hie  power  ^  namely  y  to  give  a  valid  discharge  for  the  purchate 
money.    It  was  not  boweTer  (bis  Honovr  eoittinned)  tiecasMr^  ta  tfetemlM- 
the  point  then ;  for  the  deed  in  question  very  clearly  conferred  an  unniedi« 
ate  power  of  sale  for  a  purpose  tnat  could  not  ImmedlateTy  be  defiaed,  vff. 
to  pay  debts,  which  conld  not  be  ascertained  imta  a  lutare  and  disliaet  pe- 
riod.   It  was  impossible  to  contend  that  the  trustees  might  not  have  soM 
the  whole  property  at  any  titaie  they  thought  lit  after  Hie  ^acntleeaf  tlie 
deed,  and  yet  it  conld  not  be  ascertaiaed  till  the  end  of  ejightMf  months 
who  were  the  persons  among  whom  the  produce  of  the  sale  was  to  oe  distri- 
buted.   If  the  fade  might  have  taken  plaeo  at  a  time  wfam.  tlai  diatMation  * 
conld  not  possibly  have  been  made,  it  must  have  beeo  intended  ^t  the 
trustees  should  of  themselves  be  able  to  give  a  discharge  for  the  produce; 
for  the  money  eookl  not  be  paid  to  any  other  person  than  <ho  «mit«eB.    U 
was  not  material  tliat  the  objects  of  the  trust  miffht  have  been  actually  ascer- 
Detd  to  he  can-   tained  before  the  sale.    I1ie  deed  ought  to  recdve  its  constmcttoM  aairom 
atmcii  >rom        the  moment  of  its  execution.    According  to  the  frame  of  the  doe^  the  fas* 
wutment  i^  its     dnserswcre  or  were  not  liable  to  see  to  the  application  of  the  money,  anJ 
exeeutionf  not     their  liability  conld  not  depend  on  any  subsequent  event;    Afld  therawn 
from  snbseqment   another  ground  (Sir  William  thought)  on  which  the  purchaser  might  neces- 
events.  sarily  be  safe  in  paying  the  price  to  the  trustees.    No  ereditovahatf  any  fii* 

terest  in  the  trust  except  those  who  should  have  executed  titc  deed.  It  Was 
evident  from  the  whole  tenor  of  the  deed,  that  they  contemplated  and  in- 
tended that  ail  the  money  to  be  prodoced  by  the  sale  of  every  part  of  the 
property  should  come  into  the  hands  of  the  trustees,  and  should  be  naanage d 
by  them  until  distribution — should  be  placed  oat  m  their  names— ^nd  ahonld 
by  them  lie  ultimately  distributed.  Then  the  tmstees  were  as  ninch  ap« 
pointed  by  tlie  creditors  to  receive  the  money  as  by  the  debtor  to  soU  mo 
estate.  How  could  tliose  creditors  ever  complain  that  the  mon^- was  paid 
to  the  very  persons  appointed  by  them  to  reeaive  it^  It  seemed  very  clear, 
that  the  trustees  were  fully  authorised  to  give  a  valid  receipt  for  the  par* 
chase  money,  and  consequently  the  title  was  unexceptionable.  . 
Concluding  o&-  The  iudgment  in  this  case  is  evidently  in  favour  m  the  aiithoi^  nifBflKntf 
serrolioM.  ^^^  '^  "  ^^"  known  what  respect  ought  to  be  paid  even  to  the  gvataiioiis opi- 

nion of  the  great  Judge  whose  adjadicatton  is  here  recorded.    The  prsha-^ 
bllity  is,  that  when  the  point  shall  call  for  an  express  dcoisioo,  the  court 
will  decree,  that  where  there  is  a  hand  appou>ted  to  receive  the  «aoiM>y;  tiie 
purchaser  shall  not  be  bound  to  see  to  its  application  farther  thaa  n|>ayinnit 
to  the  trustee,  unless  be  be  aware  that  the  trustee  means  tonuasapW  the 
money,  or  know  that  he  is  so  involved  in  circumstances  that.it  woudbe 
dangerous  to  place  it  nader  his  controuL    It  cannot,  howovoiv '  be  oononkd 
that  the  cases  uniformly  appear  to  have  gone  on  Hie  distinfthm  betmeen  a 
limited  and  a  general  trust,  and  that  Lord  fildon,  in  condenunngtthr  ^oclnae 
advanced  in  Om«rad  v.  Hantean,  6  Ves.  6^  lu  (n>i  did  not  soy-  it  was  wiaafc 
because  there  was  a  band  appointed  Id  reoaive  ihe^snoneyi(wJ|pichiifaj|^. 
Act),  but  because  the  first  trust  was  for  payment  of  debts  goaaral|vh  and 
tMs  dUtUiction  it  mast  be  admiiaMi  la.ihepMsenCeolabMsbed.doalnae.«f 
the  courts,  and  ought  consequently  to  he  adhercdto  till  expressly  ae^  aiidt, 
or  another  rule  be  snbstitated  in  its  place.    Till  then  Cntkberi  v.  JBMpBr* 
mest  be  considered  as  a  case  sui  gemertSf  and  the  particular  rules  collected 
in  the  neat  note  (where,  it  iS'€ooceived,»a  corcsect.  view  of  theia«,on 
this  subject,  in  all  its  beairings,  is  exhibited)  shouUi  it  if  mtkmtjfo^  he  - 
adopted.  / .    .«^'.»  ..  .' 
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be  IK)  mode  of  acerteifring  the  ammmt  of  thedebtei  and  of  the 
otber  fond,  aid  tbo  insoffieieiicy  of  tbe  latter  fo  answer  them 
with  efficient  accuracy,  without  the  interoosition  of  a  Court  *f  *^'5^  ^ 

m  ^^*  %  %  0  X  1        Q€€t€$ilOT  Miff 

01  UHHicei;^  and  %  decree  for  e  sale  or  mortgage  to  8up|uy  »  nmtgtg^ 

mchdeficieDcys  and  though  there  be  in  such  case8(o)a  clause  f^^^ 

in  the  instmoient,  awating  the  tnist  for  sale,  &c.  which  makes 

the  receipt  of  the  trustee  an  indemnification  to  the  purchaser, 

it  will  not  avail  the  pwrcbaaer  in  cases  of  this  kind,  for  that  only 

operalaa  in  case  of  the  trusteea  finding  it  necessary  to  sell;  that 

i^  of  the  prior  fond  proving  d^ideni  to  answer  tike  debts,  &c. 

to  the  amovnt  of  tbe  landa  sold.    In  shor^  in  such  cases,  the 

power  of  sale  being  confined  to  so  much  as  shall  be  sufficient 

to  make  up  the  deficiency  of  another  ftind  first  appropriatedi 

tbe  persons  entitled  to  the  ftind  last  appropriated,  will  have  a 

ligkt  to  call  upon  die  purchaser  lo  prove  such  deficiency  and  its 

fnotimif  which  of  course  involves  an  account  of  its  applica-      [  S3£  ] 

lion;  and  admitting  the  <feficiency  to  ezis^  and  that  if  the  pmv 

dmcr  can  shew  it,   he  vrili,   by  the  clause  respecting  the 

recfipt,  be  safe  in  regard  of  seebg  hb  purchase-money  on  such 

ads,  &€•  applied  according  to  the  trust;  and  that  is  all  the  use 

of  nch  daoses,  as  I  conceive,  in  cases  of  the  nature  of  those 

hit  BMntioBad  (u). 


(•)  TMa CWfiyiwr  v.  AaUm^mnj  teast  v.  PHtfusar,  1  Bni.'C.  C.  eer* 
SSr.  Bi0Mfc«  ▼•  Ittdb,  Cro.  Car*  et  antes,  t86,  n.(B\  p.SlSofdus 
S35.    a.  C.  Mr  W.  Jo.  3S7.    [PH-     e4ltm.~-£il.] 

(0)  In  fonnlng  aa  q>tnion  of  the  liability  of  a  purcbaier  er  mortcagee  to    Qf  msrekMer*$ 
tee  Ml  money  applied  wlien  he  is  not  expressly  relieved  from  that  bnrthen   UabUUif  U  Me 
liir  the  anthor  or  tbe  troit,  the  following  concise  rules  (exhibiting  by  way   his  wumef  ap» 
or  coB^ieadiaaiy  tlie  aiRnaative  and  negative  bearings  of  the  doctrine  in  au  pUed, 
iahfanchss)  wlDf  it  is  hoped  (notwlUutanding  the  lengthened  details  into 
viiieh  die  prnent  chapter  has  already  mn),  find  a  snfficient  apology  for 
Mr  addition  to  the  ttxt  in  the  broTity  of  their  oompilationy  and  the  con- 
iCfMal  Aellty  of  their  applicatloB  to  practice. 

As  a  MifaBiDary  reouirk,  it  vaav  be  worth  observing  that  the  ensning  mles  preUmhmrv  r«- 
tteapphi^hle  onqr  where  there  u  not  an  express  clause  in  the  deed  or  will,  fngrfn, 
excapting  d»  purchaser  or  mortgagee  from  seefaig  his  money  applied,  or 
iriMre  an  a^piivaleBt  to  that  ctanse  cannot  be  collected  from  the  terms  of  the 
ioRtramcntt  oonstming  the  instrument  by  its  application  to  the  carcnm- 
itaaces  as  tkey  stand  at  tiie  time  of  iti  esecntiont  and  not  by  any  snbse- 
^aeot  ereata.  And  It  may  also  in  this  place  not  be  amiss  to  noUce,  that 
ia  geatfa^  Iha  ol^tlon  started  by  a  purchaser  or  BM>rtgagee,  that  he  Is 
ko«d  Is  aae  to  Ihe  appMcatJoa  of  his  moDey,is  an  objection  to  the  oonvejr- 
<aes»  sad  aai  to  the  utle ;  lor.  In  most  cases,  the  trustees  have  an  indubl* 
tahlcil^toseB,  hat  the  parehaaer  refuses  to  complete  his  purchase  because 
tbe  cartirf jBt  trait  Is  not  a  party  to  the  coavayaace.    See  JKaikt  ▼.  AaMy, 

L  AatouEacasss  lawhkiiapnrehaseroraioHgBgeewfflhaboaBdtosea  €ma  wkin 

Ui  moacf  inplfid  to  fSkt  purposes  of  the  trust  i-^  frntkamr 

Ifwsalaia'beeflsiveyed  or  devised  unto  and  to  the  use  of  A.  la  fee,  hi  tkmUd  me  kU 

trsrt  1brfe»fai  ice,  or  IB  trust  for  the  childrea  of  B.  In  (be,  and  afterwards  msa^^fiied* 
M&LwmofflgsgBd,  AeMSlui|Kefnis<  belay  the  benefidalownar,  the  auwey 
■    -    -'        ai^lledlo'^'            '^ '^* 


nast  ha  bM  as  M  or  addled  10  hb  we  with  hU  consent. 

t.  If  aa  asSaia  as  eoaveyed  or  devised  to  trustees,  la  Irast  to  sell  or 
amtgagaibribB  payn^  of  defa^ sdwdaM  or  spceiasd,  the  parchaseror 

Q 
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4»  rM^       Wlwre  a  tpedal  -cHthQriiy  is  gwen  to  particniar  persona  to 
\-^^    .  g??e  effactual  receipU,  duMe  persons  cannot  transfer  thai  au- 

Cmm  vtl^re       nMitgagee  sbonld  ace  his  money  employed  in  payment  of  these  debts.  AQtea, 
fmrdmer  28f .  <9l.  «d5. 298.  SSl.  XhouA  t.  £eN^,  1  Vera.  f60.  Antm.  Mose.  96.  AhMt 

Mk»^Wifflfy    .  F«G<6^  l£q.  Abr.358.  Barnard.  81.  2  Madd.  Rep.  S38. 
aMuity  mniiii^^  .      3.  IF  an  esnte  be  conveyed  or  devised  fin  trust  to  pay  legacies  alooe,  tbe 
^,  \lu":,    ,    porthflaer  or  mortgagee  slionld  see  hh money rigbtly  employed.    Ibid. 

4*  If  the  trust  be  for  Myment  of  debts  general!  v,  and  also  of  legacies, 
.    and  it  is  staled  that  the  debts  are  paid,  whereby  the  legacies  become  the 
oally  charge,  la  this  case  also^  the  parchaser  or  mortgagee  should  eee  liis 
money  applied  inpayment  of  tbe  legacies.    3  Pres.  Au.  tt2. 

5»  If  an  estate  be  conVeyed  or  devised  for  payment  of  debts  generany, 
aad  be&re  sale  the  4e)its  are  ascertained  by  a  Master's  report,  the  purciisscr 
Of:  mortgagee  will  be  bound  to  see  to  the  appUci^tion  of  his  money. 
JUoyd  ?.  Gvthj  Reg.  lAb.  i74$»  B.  fa.  85.  5.  C.  iYeB.  173.  Antes, 
237^  of  this  editiolu,  .... 

€•  If  lands  be  vested  in  trustees  by  act  of  parliament  in  triist  to  be  mort- 
gaged or  sold  for  a  particular  purpose,  it  will  be  incnmbent  on  tbe  mortgi- 
gee  or  purchaser  to  see  his  money  applied  accordingly.  CottereU  v,  Baapstn, 
SVem.  5. 

7.  If  the  tmatee  for  oale  or  mortgage  be  called  npon  in  the  Conrt  of 
Chancery  for  an  account,  and  the  trustee  submit  to  tbe  iuris<fiction  by  an- 
swering the  bill,  the  court  will  take  the  execution  of  the  trust  out  or  tb« 
hands  of  the  trustee  to  be  executed  by  itself;  for  It  trould  be  incooTeoieot 
to  .permit  a  sale  but  by  tbe  conrt  where  it  has  attached  its  jurisdiction. 
OoBseaoently,  if  lands  be  devised  to  trustees  to  sell  for  tbe  payment  of  debts 

Senerally,  and  the  creditors  file  a  bill  to  enforce  ^  sale  aud  payment  of  their 
ebts,  a  sale  or  mortgage  by  the  trustees  af^er  the  bill  filed  wonld  be  void, 
Waiker  ▼.  SmaJOwood^  Amb.  676.  S,  P.  t  Madd.  Rep.  2ai7.  Et.vide  antes, 
311.  nnlesSy  perhaps^  tbe  purchaser  or  mortgagor  had  seen  to  the  p^meot  of 
the  debti. 

8.  If  an  estate  be  charged  (whidi  we  have  seen  is  tlie  same  in  ,r^rd  to 
tbe  mortfagee's  liability  as  an  actual  devise  or  conveyance)  with'  &  piy- 
m^nt  of  leg^usies,'  and  some  of  the  legatees  are  adult,  and  others  are  infaau, 
and  the  ^ustees  have  not  anjr  power  to  vary  the  securities,  tUe  estate  i^aj 
be  sold  or  mortgaged  for  raising  all. the  legacies  at  once ;  but  the  nurdwser 
or  mortgagee  should  see  the  legacies  paid  to  the  adult  legatees,  anotilxe  legs- 
cle's  of  the  infants  invested  in  tbe  funds  or  laid  out  on  good  securi^  in  trost 
for  the  infants.  But  this,  it  seems,  will  not  deprive  the  infai^U  on  tbsir 
coming  of  age  froui  having  recourse  to  tbe  real  estate  to  supply  any  defici* 
ency  of  payment  (in  principal  or  interest)  of  the  fund  oi)  which  tbeir  le^« 
cies  have  been  placed.    Dickenson  r.  DieUcMony  3Bro..C,,C.  19., '  . 

9.  If  an  estate  be  devised,  subject  to  existing  charge^  i,t  wiu  6e,  incrnn- 
bent  on  tbe  purchaser  to  see  his  money,  applied  in  disdiarg^  o^ft^Me'lncuni* 
brances.    1  Vern»  69.  et  vide  antea,  391,  n.  (B).  '  ,.   '.  .^. 

10.  A  mere  power  to  trustees  to  give  receipts  and  acquiimpi^,  fbr,  Uie 
purchase  or  mortgage  money,  will  not,  as  it  snonld  s^bm^  \e  8l^|cieili  to 
exonerate  a  purchaser  from  seeing  his  money  applied,  if  tbe  trust  be.  pfsaois 
nature  as  to  require  hia«observance  of  its  due  execution.  But  if  the  tmsteef 
have  a  power  to  compel  the  completion  of  ail  contracts,  and  to  uct  as  efif^/ 
thally,  <<  to  all  intents  and  purposes,*'  as  the  author. of  the  trust  conld  hsTe 
done,  tbi>9  it  seems,  will  exempt  a  purchaser  or  mortgagee,  from  seeing  1^ 
inoney  applied  further  than  by  a  uaymeut  to  the  trustees.  SeeJ3£a£t.T. 
Rakeby,  t  Madd.  Rep.  i39.  , ,   "  ! 

11.  Where  a  purchaser  is  bound  to  see  his  money  applied,  he  mW  fcti^'-' 
allv  pay  it  to  tlie  creditors  or  legatees^    And  as  the  lien  of  each  piirucattf  ^ 
debt  extends  to  the  whole  property,  each  creditor  or  legatee  shb^l4,Q^V(BS9' 
many  receipts  and  releases  as  there  are  purchasers  of  the  estatej  suppoatt 
the  estate  to  have  been  sold  in  lots.    If  the  creditors  are  nuroetons,  aad 
there  ar«  sev^eral  purchasers,  it  is  sometimes  recommended  to  assigp  tie 
debts,  &c.  conditionally  to  a  trustee,  with  a  declaration^  tliat  his  receipt 
shall  be  a  good  discharge,  aud  then  the  trustee  is  made  a  party  to  each  con- 
veyance ;  but  creditors  will  not  easily  divest  themselves  of  their  legal  daiiMi . 
not  even  on  the  faith  of  a  trustee  of  their  own  anpoint^ieat    If  it  shovU 
happen  that  a  bill  has  been  filed  6>r  the  purpose  of  enforcfug  %  specific  per- 
formance of  the  contract,  the  purchaser  wiQ  then  be  rmv^a  {ii^  the 
bortheq  of  h^^;^  his   money. applied^  by  paying  it  i^tto  tht^linh  in 
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thorltj  even  from  the  one  to  the  others  of  them ;  but  it  adems,  £2!L!^!L!!l 
that  by  any  of  them  renouncing  sach  trusty  it  will  remaio  to  ^!J!!!!S!i*H''^ 

'  '      '  oihen, 

the  DMmt  of  tbe  Mcoiiiitant*gtaenl.    The  court  win  take  upon  ttsdf  tfie 
right  appIicatioD  of  the  money.    Vide  antea,  311,  note  (O). 

II.  With  Ktpeet  to  tbe  iosttmces  fai  which  a  pnrchaaer  or  mortgagee  will   Comi  vture 
■ot  be  obliged  to  lee  his  money  applied :—  putkaugr  ia 

If  tlie  first  trust  be  for  payment  of  debts  generaUif,  he  will  be  exonerated   exmUnUdfivm 
Ifonthe  barthen  of  seeing  to  the  exetention  of  a  trust  so  extensive  and  9ienigkuwi»lie$ 
nodefined,  although  he  may  have  notice  of  some  or  even  of  all  the  debts.  milMf* 
CUpeppcr  V.  Asian,  t  Ch.  Ca.  115.  f3f .    HtmAle  v.  BiU^   X  £q.  Abr.  559. 
Dmk  V.  Keaiv  1  Vera.  t60.    Twver  Ex  forie,  9  Mod.  4liB.    Hardmidce  ▼• 
Mfnd^  X  Anstr.  109. .   fViUianuon  v.  CurtU,  S  Bro.  C.  C.  96.    liheU  v.  Biwiy 
1  Yes.  sen.  215.    The  land  will  be  discharged  as  soon  as  the  money  is  raised. 
alduRigh  misapplied  by  the  trustees ;  and  the  resldne  of  the  estates  nnaold 
vfll  belong  to  the  heir  or  devisee,  the  creditors  or  legatees  having  no  re* 
■edy  against  the  same ;  because  the  estate  is  debtor  for  the  debts  and  lega* 
wif  but  not  for  the  ihnlts  of  the  trustees.    Anon.  Dom.  Proc.  1  Salk.  iflS. 
In  me  case  of  lard  Braybroke  v.  tnskiy,  8  Ves.  425,  4f  6.  4St.  an  objection 
«tt  tahcB  to  a  Cille^  on  the  ground,  that  the  above  general  rule  did  not  hold 
vbere  the  purchase  was  not  from  .the  original  trustees,  but  from  others  to  , 

vliom  they  had  conveyed.  This  objection  the  Lord  C;hanceIlor  over-ruled 
from  the  drcumstances  of  the  case,  without  entering  into  the  general  merits 
of  the  question.  The  circumstances  were,  that  the  original  trustees  had  long 
before  conveyed  to  the  trustees  in  the  suit;  tedting  in  the  deed  that  they  had 
fnd  aU  the  debts  and  legacies.  The  banker^s  book  abo  shewed  that  toe  le- 
gacv  hi  question  bad  been  paid,  and  there  was  not  any  evidence  produced 
to  die  contrary ;  and  even  without  tlie  banker's  book  the  ChanceUor  said, 
tbe  non-production  of  a  release  of  the  le|;acy,  after  the  time  which  had 
elapsed,  would  not  have  been  a  valid  objection  to  the  title. 

2.  where  the  trust  is  for  payment  of  debts  mentioned  in  a  schedule,  and 
also  for  other  debts  not  scheduled,  it  should  seem  the  purchaser vriU  be 
boQitd  to  see  his  money  applied  in  tlie  payment  of  the  scheouled  debts.  But 
if  the  sdiednled  debts  are  paid,  then  be  will  be  exonerated ;  for,  as  to  the 
Kaidiie'  of  the  trnst,  it  is  so  unlimited  and  undefined  that  a  purchaser  could 
nst reasonably  be  expected  to  see  to  its  execution.  The  contrary  of  this 
podtibil  (that  where  the  trust  is  for  pavnient  of  scheduled  debts,  and  also 
for  debts  unscheduled^  ihe  purchaser  wfll  be  exempt  ab  buHo)  may  perhaps 
be  inlbrred  ftom  the  nresent  Vice-Chancellor's  observations  in  Binks  v. 
ibMy,  t  Itfadd.  Rep.  239 ;  but  It  is  apprehended  that  the  role,  as  above 
Xstedyis  borne  out  ovthe  cases  on  this  subject.  The  case  ofUol/darv. 
INkotf,  antea,  259,  of  this,  edition,  is  very  diflerent  from  the  case  snppoaed* 

S.  If  the  trust  be  for  payment  of  debts  generallv,  and  also  of  legacies. 
tbe'MrchAser  or  mortgagee  will  be  exempt;  for  the  l^acies  cannot  he  paid 
antii  afler  die  debts ;  and  the  debts  not  being  specified,  the  purchaser  or 
Bortgafee  will  not  be  liable  to  see  to  the  payment  of  them,  and  conse- 
^•entJy  iipt  to  tihe  legacies,  which,  in  fact,  would  involve  him  in  an  account 
of  the  Mm.    skOHcorne  v.  Rogers,  Amb.  188. 

4.  If  ttle  debtif  are  particularized,  a  purchaser  or  mortgagee  will  not  be 
prejadleed'By  tpare  of  the  estate  being  sold  than  Is  necessary.  Spalding  v. 
adhKf^'  lintea;  «88:  290, 29i. 

$',  tf  Itti'esfate  be  devised  in  trust  to  ndse  so  much  money  a^  the  nersonal 
cttitit'  dUl  nr6ve  deficient  in  paying  the  debts  and  legacies,  a  purchaser  or  ' 

^— '-^  Win  not  be  bound  to  ascertain  the  deficiency.    See  antea,  3OU9 

and  the  distinction  there. 

jstees  to  sell  for  the  payment  of  debts  generally,  may 
bv  a  bonBJSde  sale  or  mortgage  vrithoot  waiting  for  a  decree ; 
M  tkMf ^veMd  m  to  drfve  creditors  into  Conrts  of  Equity :  and  decrees  do 
eet  rtW  rights,  but  only  enforce  the  due  observance  of  powers  aind  trusts* 
MftVfiSillfVi^,;!  Ves.  590. 

T.  Hftte  tline  appointed  for  the  sale  or  mortgage  of  the  estate  be  arrived, 
and  fhe'pei^tti  entitled  to  the  monev  are  infants,  or  unborn,  or  incapable 
ttJMUutit  the  conveyance,  it  should  seem  tliata  purchaser  or  mortgagee 
viff  j^be^boond  to  see  his  money  applied  further  than  by  investina  it  in  a 
ftad  iff  MiBcient  dnrability,  in  the  names  of  the  trustees,  with  a  decbra- 
tioa  ffdteHiem  thiit  they  stand  possessed  of  the  stocks  and  secarities  fai  trust 
for'thelifiliitf,  0t  eonimkent  cestui  que  tritsts, 

B.  Hnidi^  ire  devbedTto  trustees  In  trust,  by  sale  or  mortgage,  to  raise 

Q2 
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the  coiitiaiiing  InisCea  or  tiuitee,  mi  may  be  eawmd  hj 
tkem  Off  hini  oaiy. 
Comvifftmee  f»       Thus,  where  estates  weife  conveyed  by  e  settlement  made  <m 

^n4  awrrtror, ^^  MMiTMige  of  S^.  C.  to  A.^  B.|  and  C.  (p\  iheif  heirs  and 

0iuiie$^amothfr  9iwga»  for  ever,  in  trust,  that  they  and  the  survitfor  <rf  Aeai, 
ti^-  iTMif^e        i^nd  the  heirs  and  assigns  of  such  survivor,  should,  after  tbe 
7^^^^-     death  of  £.  sell  the  estates  for  the  best  price  that  at  the  time 
«u»;  ifnu,  if    of  the  sale  could,  in  the  judgment  of  the  said  trustees,  be  had, 
ufZa^l^S^  *■*  ^Vt^y  *®  awney  arising  by  the  sate  thereof,  upon  the  tnirts 
[  333  ]       therein  mentionedi  '^  Provided,   and  it  was  thereby  declared 
and  agreed,  and  S.  C.  (the  creator  of  die  trust)  for  herself,  her 
heirs,  executors,  admiaistrators,  and  assigns,  did  thereby  de- 
dare,  direct,  limit,  and  appoint,  that  the  receipt  or  recdpis  of 
the  said  A.,  B.,  and  C.  (x),  and  the  survivor  of  diem,  and  tbe 


(p)  Cffwe  V.  DtcilwN,  4  Veft.97. 


CfliCf  where  money  for  varimn  and  extentiTe  purposes  (Juxm  r,  BtUm^  Pt.  Ch.  145.),  or 
pwrehaeer  U  if  tbe  mpoey  urisiog  by  iale  or  mortgage  is  to  be  applied  on  trusts  wUck 
exemeratedfrom  are  of  long  dnratioo  (pi.  7,\  or  which  require  time  and  discretion,  as  ia 
eeeimghie  money  tfaepnrehai^  Of  estates  ^S  Pres.  Abs.  264.),  or  in  the  payment  of  scfaedsM 
•pyHied,  qreditorsata  distant  period  (fia{fottrY.  WdUmdj  16  Ves.  I5t,  ante^  p.s39, 

of  this  edition,  in  noiU)y  it  is  the  prevailing  opinion  of  the  profession  tliat 
apnrchaseror  mortgagee  need  not  see  bis  money  applied  fbrther  thaaliy 
paying  it  to  the  trustee,  who,  in  such  case,  is  considered  as  having  a  ple- 
nary power  over  the  money,  and  consequently  the  minor  one  of  giving  a 
good  receipt  and  di$chaii;e  fot  the  same. 

9.  If  the  money  arising  from  the  sale  or  mortage  is  to  be  invested  in  resl 
or  government  securities,  upon  certain  trusts,  then  it  vHll  be  sufficient  to  see 
it  so  invested,  procnring  fVom  the  trustees  a  declaration  that  they  stand  pas* 
sessed  of  tbe  same  in  trust  Ibr  the  purposes  of  the  will.  2  Cas.  &  Ouin  114. 
2^  Prrs.  Aba.  922. 

10.  If  the  estate  be  sold  by  the  Deputy  Remembrancer  of  the  Court  of 
Exchequer  under  an  extent,  there  the  punchaser  or  mortgagee  will  not  be 
obliged  to  see  bis  mone^ applied  in  discharge  of  the  crown  debt:  forpaj- 
mentinto  the  Court  of  Exchequer  win,  as  it  should  seem  from  the  statote 
25  Geo.  9.  e.  S5,  Sufficiently  exonerate  the  purchaser  or  mortgagee  from  sll 
fnrtiier  liability.  ^^ 

A9  to  penm-  i  1.  With  respect  to  personal  estate  and  chattels  real,  it  is  observable,  tint 

«tfy«  a  purchaser  will  in  no  case  be  bound  to  see  to  the  applieation  of  ftis  faiooey 

where  he  pnrcluises  hontfide  of  an  executor ;  for  however  leasehold  estates 
or  personal  property  may  be  bequeathed  by  the  testator,  they  wilt  devolre 
first  on  the  executor,  to  be  applied  in  a  doe  course  of  administration,  wUck 
will  be  equivalent  to  a  bequest  for  payment  of  debts  generally.  Vide  autes, 
IW  to  105,  Of  this  edition.  tVtaU  V.  Keneyy  'Poth.  141.  227.  fPale  y.  BbsU, 
4'T.  R.  625.  17  Ves.  165.  But  if  leasehold  estate  or  personal  cb«Uels  be 
assigned  to  trustees,  in  trust  to  sell  or  mortgage,  and  apply  the  mon^  arising 
tbe^^fVoiiT  on  trusts  which  are  Kmited  and  defined,  the  ptincbaaeror^iort- 
ga^^ee  will  be  obliged  to.see  his  money  applied  ift  the  same  maimer  as  if  tbe 
trust  h»d  been  concemmg  reM  estate. 

12.  Ivwder  to  prevent  the  oecorfieinse  nf  questions  of  thu  vtuft.  it 
should  never  be  omitted  to  insert  provisions  in  the  trust  deed :  that  tbe  re- 
oeiptflof  the  trustees  sh^l  be  sufficient  dhtcharges;  and  that  «e  pSchaten 
shall4iot  beboand  to  see  to  the  application  of  their  money ;  and  when  ne- 
cessary that  the  purchaser  shall  be  exonerated  from  inquiring  whether  Ifee 
sale  or  mortfaj^  l»e  necessary  for  the  purpgses  of  the  trust,  or  lather  aie 
notlee  required  by  the  terras  of  the  trust  diall  have  been  given. 
Praetige.  (X)  If  this  clause,  instead  of  pointing  out  the  trustees  by  name,  had  pio- 

viUed,  that  *<  the  receipts  of  the  trustee  or  trustees  for  tbe  time  beiqg,  should 
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beirs  and  asaigii^  of  «udi  survivor,  of  the  pnrchase-vioi]^  to  €tewe 
arise  from  such  sale  of  the  said  eatates,  or  any  parts  ther^ofi  nJkMi. 
should  be  full  and  auflkient  ^lischarges  for  the  same  to  the  pur« 
chaser  or  purchasera  thereof,  his,  her,  or  their  h^rs  and  as^g^s 
respectively ;  and  that  such  purchaser  or  purchasers  should  not 
be  further  answerable  or  accountable  for  the  application  of 
such  his,  her,  or  their  purchase*moneyi  nor  be  any  way  ob%ed 
to  see  tl^e  same  applied  upon  the  trusts  therein  contained,"  &c« 
C.  died,  .and  A-  being  unwilling  to  act  in  the  tpuits  after  the 
deslli  of  C.  by  uidentui^  of  lease  and  release,  conveyed  and  * 
released  all  the  said  premises,  and,  all  his  estate  and  interest 
thereiu  to  ^.  and  his  heirs.  B.  afterwards  contracted  for  a  «ale 
of  these  estates;  but  the  purchaser  refused  to  take  the  con-* 
wjaoc^  unless  A.  would  join  in  the  receipt  of  the  purchase- 
money,  which  he  declined.  And  on  a  bill  filed  by  B.  against 
the  purchaser,  to  compel  a  specific  performance  of  the  agree- 
ment, the  purchaser  submitted,  by  hb  answer,  that  the  receipt  [  334  3 
for  the  purchase-money,  signed  by  C.  alone,  would  not  be  a 
suflicient  discharge  for  the  same>  and  that  A*  ought  to  join  in 
the  receipt.  On  the  part  of  B.  it  was  said,  the  difficulty  arose 
from  A.  having  conveyed  the  estate  to  B.  That  it  would  be 
perfectly  clear,  only  that  the  instrument  he  had  exeouted,  was 
not  that  sort. of  instrument  that  he  ought  to  have  executed;  for 
he  did  not  execute  the  deed  of  trust,  nor  did  he  e^r  act  in  it. 
That  in  Sir  Thomas  Rumbold^s  case  he  refused  to  accept  upoa  < 

the  authority  of  Bonifant  v.  Greenfidd,  Cro.  Eliz.  80,  which 
cited  Stat.  9,1  Hen.  8,  c.  4,  That  nothing  vested  in  him,  and 
that  it  was  ihe  same  as  i^  he  was  actually  dead.  That  B/a 
coofeyaace  and  receipt  would  be  sufficient.  A.  had  released  4sll 
his  intereat  to  1^« ;  and  a  release  from  one  joint-tenant  to  another 
would  release  all  the  estate  he  «ver  had.  Undoubtedly.it  .all 
passed  at  law;  and  in  the  same  manner  the  whole  efuita^liQ 
estate  wks  by  the  release  vested  in  the  other,  to  whom  the  re- 
lesse"w«9  made.  On  the  part  of  the  purchaser,  it  was  contend-' 
ed,  tl^at  this  was  different  from  the  ordinary  case,  where  the 
poMrcr  to  discharge  the  purchaser  by  thie  receipt  of  the  tnilsfees 
was  given.  The  manner  in  which  the  trust  was  created  by  this 
wttlement,  was,  by  making  them  first  joint- tenants  by  express  r  335  ] 
coBvejance:  Bui  die  oiode  in  which  they  were  lo  vxercise  the 
power  of  sate^  and  to  give  the  receipt,  was  not  by  making  a 
trest  to  then,  their  beirs  4ind  assigns ;  bul  the  parties  having 
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^ve iM^BfMd  disctarges,**  Hie  AfSenltx,  it  is  apprehended,  wonld  bate 
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Giewe       reposed  tkeir  confidence  id"  the  judgment  of  ftese  diree  trustees, 

Pl^^       directed  that  they,  the  said  A.,  B.^  and  C.  and  the  survkor  of 

them,  and 'the  heirs  and  assigns  of  such  surriTor,  should  sell 

for  the  best  price  that  could,  in  die  judgment  of  the  said 

trustees,  be  had  (t)  :  Then  followed  the  directions  as  to  the  ap* 

'  plication  of  the  purchase-money : — ^'  And  that  the  receipt  or 

receipts  of  the  said  A.,  B.,  and  C.  and  the  survivor  of  them, 

and  the  heirs  and  assigns  of  such  surrivor,  should  be  a  sufficient 

discharge  for  the  purchaser .'*    That  a  conveyance  by  them  to 

three  other  trustees,  would  vest  the  estate  in  them ;  but  it  was 

very  difficult  upon  the  expression  of  this  deed,  that  the  jodg- 

ment  of  these  persohs  should  be  exercised,  and  the  receipt  of 

these  persons  should  be  a  discharge,  to  say  that  the  ju<%oieDt 

or  receipt  of  the  others  was  meant.    Suppose  B.  had  died,  snd 

the  estate  had  descended  upon  his  heir,  A.  itill  living ;  it  was 

impossible  to  say  the  heir  of  A.  was  the  heir,  whose  judgmeot 

was  to  be  exercised,  and  whose  receipt  was  to  b^  given.  There- 

{  336  ]      fere,  unless  some  bill  was  iled  by  those  who  were  to  have  the 

purdiase-money,  or  A.  could  be  brought  before  the  Court  to 

join,  it  was  not  possible  to  say,  the  purchaser  was  not  bound  to 

see  fo  the  application  of  the  money.    The  purchaser  therefore 

cotdd  not  be  compelled  to  take  the  estate  upon  the  receipt  of 

one  trustee  only.     Et  per  Lord  Loughborough,  Chancellor: 

I  do  not  feel  how  it  is  possible  to  help  die  plaintiff*    If  he  bad 

remnmcedf  as  in  the  case  that  has  been  put,  he  migfit  dissent; 

where  no  estate  passes,  the  whole  estate  would  have  been  in 

the  plaintiff;  exactly  as  if  the  two  other  trusteed  had  died  in 

the  life  of  the  testator  (settlor)  he  would  have  been  the  only 

person.    But  according  to  the  way  they  have  managed  it,  he 

ha$  accepted  the  trust,  and  conveyed  away  the  estate.    That 

part  of  the  trust,  that  consists  iu  the  application  of  the  moDey, 

he  oonM  not  convey  away(z).    The  hktBtd  piobabfy  is  not 


i>smsi  tohss^ 
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(T)  Thb  elaose  was  evidenUv  prepared  from  a  csniman  form  intcaded 
for  a  ease  where  two  pertons  Aow  bt  traptees,  wmI  ma*  IkrM,  aad  the 
asQws  were  filled  in  without  dae  attention  to  the  •noceediog  wer^  TUf 
Inadvcnoaee  has,  in  many  similar  instaaeei»  oeeasiened-  mocb  •ceafaiiooi 
and  with  respect  to  wills  it  always  engenders  gneat  4i4M^« 
'  The  cases  applicable  to  a  derise  to  two  tnisteea  and  the  sorriTor  of  then, 
are  Vkk  v.  Edwmis,  5  P.  Wan.  ars»  coomiented  ear  in  BntL  CoiUit  191 1. 
n.  (1).  Fearae's Cent.  Reas.  S$6.  d59.  964^  366»  5lh  edit.  lPres.Coo. 
JOS.  t  Pres.  Ahs.  99.  S  lUd.  55t.  Bwrrime9  case,  S  Anstr.  8Sd,  dted 
pMlMy  ch.  zii.  Wmk  v.  Lswcti  PoUexf.  54  57.  t  Pras.  Con.  196.  ,Am> 
Threat,  on  Rec.  f9. 

(Z)  On  the  maxim  dslQra««pseestof  nsn  psCcsf  ddtgmu  tlast  597;  f  Atk. 
aa;  SVes.  640;  in  other  words,  that  a  trustee,  notwithstanding  he  h» 
uJeaaed  the  legal  estate  to  his  co.tmstees,  cannot  delegate  to  anether  the 
penoaal  tmst  and  confidence  reposed  in  him.    Dot  the  above  axiom  ^^ 


\ 
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great ;  bot  I  do  not  know  how  to  make  the  pnrcbaaer  runtbe 
hazard.  .Taking  the  title  with  koowlf^e  of  the  truat^be 
would  be  bound  to  see  to  the  application  of  the  money*  I  do 
not  feel  that  I  can  make  the  purcbaaer  pass  over  this  olyec* 
tion(A).        . 


not  appty  to  a  general  power,  which  tbongh  it  may  he  within  the  terms,  is 
not  within  the  re4son  'or  the  rule ;  and  therefore  a  persoin  who  iKisa  general 
power  of  appointment  may  exercise  tliat  power  |n  favour  of  another^  by  uh 
]>ointiAg  to  such  uses  as  he  shall  appoint.  And  it  Is  observable,  that  a  dis- 
tiDctian  appears  to  be  teken  where  a  power  is  annexed  to  an  interest,  whicb 
1%  f^iven  to  the  trustee  and  bis  assigns.  In  this  case  it  is  said  that  the  power 
wiU  past  with  tha  assignment  6f  the  interest,  although  ttiere  may  have  been 
twenty  mesne  asjugnmcnta.  And  whether  the  claimant  be  an  assignee  io 
fact,  or  an  asAignee  at  law  (as  an  heir  or  executor),  it  is  said  it  wiU  not 
m9km  any  difference.  How  v.  WhiifieU^  1  Vent.  538,  339.  1  Freem.  476L 
^  Johes,  1 10.  S  iShow.  57.  and  see  on  tliis  subject  Mr.  Somen's  Section  oo 
the  trinsfer'  or  delegation  of  powers  bvthe  act  of  the  donee.  Sug.  Pow. 
1^6^  2d  edit.  Botit  ieems  clear  that  all  discreftonary  powers,  soch  at  con« 
sent  to  marriage,  &cJ  will  remain  with  the  old  trustees,  notwithstanding 
they  may  have*  eonveyed  away  the  estate,  even  under  a  decree  of  a^Coart 
of  Kqoit^'^  tq  other  trustees,  and  actually  divested  themselvea  of  the  l^;al 
estate  and  alt  contronl  over  uie  property. 

(A)  This  case  of  Crew$  v.Duken,  maybe  eoostdemd  a<  fasffiig  dnkled   Tw^p^MUtk^ 
two  poipts  i  thejir$ty  tliat  if  an  estate  be  conveyed  or  devised  to  two  tr^is-  cidsdte  Crewe 
tees,  atfd  one  of  them  declining  to  act,  releases  by  de^d  alt  h!s'  estate  *.  DickcB. 
md  inMrest  In  the  premlsea  to  the  otb^rof  them,  this  wiU  amondt  t^  ao  ac« 
ceptance  of  the  trust  with  all  the  personal  i|nd  int:ommunicable  powers 
anaeaeed  thereto ;  for  the  conveyanee  of  all  the  estate  and  interest  in  the 
premiAes^  necessarily  pre-sopposes,  that  previooaly  t04>r  at  the  time  of  ^ocb 
conveyance,' tlie  releasor  had  an  estate  and  interest, to  convey,  which  he 
cooid-nD  otherwise  have  than  by  an  acceptance  of  the  trostcolit^edia  the 
orjeinal  conveyance  or  devise  ;  and  the  second^  that  if  a  trustee,  who  is  on- 
wimng  to  act  (instead  of  releasing)  renounce  attd 'disclaim  thedeViseor 
co4veyai|ce»  M)^  he  will  be  exonerated  entirely  from  all  the  berthen  af  the 
trust,  both  in  regard  to  the  estate,  and  also  the  powers  with  which  the 
author  of  the  trnst  wonld  have  wished  to  depute  him. 

Bttt  as  to  this  iatter  point,  there  seems  to  prevail  a  differeaoa  of  ophvion  obieeii^*  ^ 
at  the  present  day,  with  respect  to  deeds ;  and  it  is  said,  that  as  to  the  vest-  ti^i^ 
log  ^f  tht  estates  many  of  the  iMMks,  and  e8peeia^y  Uttleton,  in  his 
Tenures,  s.  083,  treat  the  acceptance  of  the  conveyance  or  devise  by  one 
&i  sereral  Jdint-jcnants,  as  the  acceptance  of  them  all;  and  of  a  consequence 
as  necessarily  vesting  the  estate  in  them  all ;  and  therefore  that  the  refusal 
by  Qoere  disagreement  or  declaration,  with  or  withpnt  deed  of  ooe  of  ttiem^ 
wiirfd'nbt  ^mt  a  sole  seism  in  the  other  or  others  of  UMai.  '^o  |[iVr%ch 
soU;  i^ifi  explosive  seisiii,  it  U  contended  tl^  mf^vhf  ap  «^Ar^  Iwldis- 
claimeron  record,  as  distinguished  from  a  need  in  pais  fsee  3Co.  f(>a. 
S  Prea.  Abs.  225.  3  lb.  105.)  And  it  is  further  said,  that  on  the  death  of  all 
the  Jotat-tenants,  except  the  one  who  disagreed,'  JITP^TOnnibf  BeaTTIBcrty 
after  he  became  the  survivor,  to  prevent  the  estate  vesting  in  him  solely,  by 
any  other  pieans  than  by  a  dischiimer  en  t^6td.  '■  Aatt'W'.fo  'ttd'bawersy'ntk  c) 
Acw  it  ia  farther  urged,  that  although  a  trustee,  who  %  a  jdiHr''C«flaMr,^hiay  tjui-; 
refeM  to  tatoa'an  estate  (by  disclaimiikg  rni  Yeeerd);  yetwf'l^sMltr'fepiWhisb 
hisMrtfCfllar  share  of  authority  In  a  joint  pow<«r,  whlthiir^  fhW|ft0ff«iM>/and 
can  only  be  extiiigaished^by  a  Joint  abandonment  ef  th^  w«M«  P^^^^t  all 
the  trastees.  Et  vide  pi.  8,  infra.  On  this  train  ef  timobkig  ttia  abserv- 
able,  that  It  does  not  apfily  where  the'trost*^  are  tenants  Sia  coMmon^'as  in 
tliat  c^ise  each  tenant  will  have  a  distinct  share,  wIMi  he  wmy  sepaHA^lf  dis- 
own  and  diaclahn ;  and  where  the  trustees  are  join^teaant#^  which  is  most 
commonly  the  case)  It  cannot  liave  the  fall  efihcr  for  Which  It  is  addlreed,  be- 
canse  it  is  wanting  in  legal  authority. 

As  the  snhject  of  disclaimer  is  cUwely  allied  to  the   bead  of  law   Qjf 
treated  of  in  this  chapter,  and  Intimately  connected  with  the  consideVatioa 
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Qpw^cT  Mw  of  tbe  objoct  of  ^lii«  treatMe)  to  Mbjoio  .«  fewotecm- 

llpDiOpabmaehef  JcttiiiBggopticlteay«<<fiiltottioio«#oymm«t 

DUdamer^        ^if,  ItUolwennUe,  Ui»l  if  aneateie  ibc  Miiv^fri  (o  Ihrco  tnntettyia 

lncie«e«  c^.       ianul  to  acq.  with  n  ciauie  that  tl^eir  recMpt«  shall  be  good  diichMi^  ibr  the 

pomiedbydeed,  pBrcfaase^iioaey,  ind  tbtrt  b  nUtmjdmm  for  fitr  rtiii^  inriMBr^ 

.  IN>i<itveiit  of  tnMtMi»  or  then  b  HKsfa  a  cla«M^  bat  the  «a^ 

•ivd^of  thetrafte<9i  refaiet  loaccepttbe  fervst,  tb» mml pneiic*  it i» 

rehire  hun  to  release  all  hU  estate  and  interest  in  the  fN^niias  la  Ab  etber 

trustees^  or  toexeenlea  deed  of  disdaiaier*.   WbeitslieffMeMAi  heisom- 

f  idered  as  ha?iiuh  in  the  first  iiistaADe»  accepted  Htm  trast*  aad  thenAR, 

as  to  that  part  of  the  trust  wUdi  «oasisU  of  peisoaal  eo«fideiiBe»  te  ctn. 

tiot  jtransfer  it  to  the  otber  trustees.    The  proper  coana  thcrtffoK,  in  swb 

€ues»  WiU  be  for  the  tm^tee  so  declntag  to  act«  <o  cxf««te  a  daed'  of  du- 

daimer,  carefolly  refraioing  from  aa  aclwowled|pi»eBt  qf  an  interctt  by 

release  or  coovayaaca  to  his  oKtmateeak  answer  in  Chancery,  ar  otber  ateau. 

Aod  as  one  man  cannot  Impose  a  tnwt  on  aaotbar  Against  his  (Cpment^  it  seem 

reasonable  to  conclade  that  a  trustee,  who  hasrefased  to  accept  the  tmstyssd 

actually  renoanced  W  a  deed  of  cUsclaimer,  neadnotjoiala  aay^rec^^isd 

that  in  safch  a  case  the  xeceipts  at  Ihe  other  ^mstees  will  be  saAtteat  dis. 

charges.    S^iSirfriUiam  Smith  v.irhetUr^lVenUttB.    Bmkbut.Kmp, 

3  East,  410.  Litt.  a.  6«5.   ^hep,  Touch.  70,  In  wUch  latterpiaea  ttii  md, 

that  when  the  party  hath  once  by  his  agiaeasent  made  the  da^  ^ood,  lie 

cannot  afterwards  by  his  dissgreeoient  make  it  void :  and  whaa  once,  Iw  Ui 

disagreeaient  and  refusal  he  hatk  ande  the  deed  void,  kt  caonot  l^agnc- 

uent  or  apceptance  mske  it  good.    £t  vide  Luck  v.  Thcwn§tm,  1  Vc«t. 

198.  201.    8  Mod.  S96.  Bro.  Abr.  tit  Disdaimer,  54^  lit  Joiift4MaBt,  570. 

Yin.  Abr.  tit  Disckimer.    Upon  this,  however,  the  donbt  aUaded  to  la  the 

precem^g  part  of  this  note,  and  also  in  pL  \  infra,  seems  still  to  pievent 

the  recwUion  of  tlie  point  as  clear  law;  and  therefore  in  cases  of  tMs 

aatnre,  the  only  safe  and  effectoal  course  is,  to  file  a  hiU  In  Eqidty  for  aa 

appoiotmaat  of  new  trustees,  and  for  a  decnae  eigotadng  the  old  tnistflaaer 

hflir  at  huv,  as  tha  easenay  he,  lo  confey  to  the  ne«t  ones. 

ftdm  The  disolahper  of  trusi0et  uader  a  iril/,  who  have  never  accepted  the 
trns^  hM  b^en  provided  for  by  thestal.  fmen.a.  c.4,  which  eaaets,  tfait 
where  part  of  the  exacotors  named  fn  any  will  or  testament,  whkh  devhe 
lands  or  other  hereditamenu  to  be  aold  by  such  executors,  do  refase  to 
take  upon  him  or  them  4the  administration  and  charge  of  the  same  lestameaC, 

Sd  the  oth^  ezacutors  d«  nccept  the  care  and  charge  (hci^af,  that  then  all 
rgaias  and,  sales  of  all  snch  lai^s  or  other  bereditamenta,  by  the  eie^ 
cotors  who  do  accept  only,  4hall  be  as  good  and  effectual  hiihe  law asif 
tha  rasidjoia  of  tha  same  execoton  so  refoslng  had  joined.— -Notwiihafandaig 
this  act,  it  is  recommended  to  devisees  In  tn^st  to  execute  disebiaers,  as 
afiTording  dlreet  md  certaia  evidence  of  their  refusal  to  act,  and  as  ohviatiog 
^n  objection  which  might  otherwise  be  made  to  the  conveyance  of  same  of 
^e  devisees  only,  4hat  the  trustee^  or  executors  who  do  not  join  ija  tha  con- 
veyance, ms^  havQ,pr(BvioMfa[  sold  the  estate,  in  which  case  tIA  first  vendor 
l^oahl  be.nreferved.^    The  effect  of  the  dbcbimers  will  be  to  vest  the  legal, 
estate  and  the  ^b  and  powers  of  sab  a^  of  aivuig  ducharges  lor  the 
porchas^motlgy  in  the  remaining  tmsteei^  or  on^  acHng  trustee  If  any, 
^Xid  If  jv^e,  Eqai.hr  vriU  supply  the  trust;  either  hecommg  itself  die  tnis- 
lee  and  carrying  the  trusto  of  the  will  into  execution,  or  on  a  bUI  fifed  fiir 
Ihat  purpose.  appofntUig  a  new  trustee  and  decreeing  a  conveyauee  from 
the  oia  lo  ^he  nqw  trustees,  ar  from  the  heir   at  law  when  ueeessaiy. 
This  statute  has  hew  coostroed  to  extend  as  well  to  bnds  which  are  actually 
devised  to  taio  or  more  execajtom*  as  to  landa  over  which  there^  b  merely  aa 
putWifiy.    Co.  UtL  Its  a.  n.  2.     Ib<  9^  a.  n.  i.     BMi/oai  v.  GmaJEeU, 
C{o.  £Uf .  eo»  ii^9.    u  East  f 88,    2H.31.6fQ.   Some  gentbnea  coafiaa 
this  sA^t^te  to.^vf  cufors,. being  tnastiees  of  the  wiU,  while  olham  eaUMdar  al 
tnistees  ^  a  will  for  the  sale  of  re^  asUte,   as  execahiia  within  Ihg 
^ope  of  the  act,  w)ibh  seems  the  more  eonsbtent  intei;pratMioa.    Lord 
EMenboroimh,  however.  ixicliAed,  (thongh  rather  evaaively)  lo  the  former 
opmmn  m,&e  pase,  of  D«aae  v.  Jadgr*  11  Bast  f8$»  where  thora  wm  acoik. 
vpyanfe,hy  five  U-usteaf|.  bnt  a  defeat  of  proof  as  to  the  execntiaii  lof  the 
deed  by  two  of  them.    Bu  liordship  obaefved.  that  the  statute  was  passed 
to  rem^y  Uif»  inconyenieim^  where  spme  of  the  exaontocs  revised,  to  act ; 
but  m  the  c^,  befc^jthe  court  there  was  no  such  refusal;  so  fiir  from  rt*. 
fttsiiig  to  a^i.  they  had  al)  apparently  oqacomd  »  file  co«T^ymice,  thvagh 


Dbebmier^ 
IfMsfeei   op^ 
ponied  b^wiU. 


tlw  citale  was  vot  flevued  to  them  nl  extcfUmmU  he  mU,  list  at  defbeea, 
ifcia^i  tiwy««M  »k^  sppvlBttd  esMttiMors.  They  btd  luMMuii  to  do  with 
the  iwid  n  Motmiton.  Bat  if  Maad  thfe  ftrndf  >irlieii  yftliod,  laid  bee« 
^utMtiim$  kit  Hkm  intkttt  dwmhr,  Oktii  might  kmfehfwgkt  the  cm  wkkbt 

Sd*  Hen  ^wayVof  |pu«nlh«jii9^  note  tlito  dMuetlitttHlbfenfitt  dift*  DMnetim  m 
chdmerlielwMfttnMfefls«4ofll«  i»|MMed«ttder^to8d«p'i^  toihetwUi^ 

mm  m^peihaii^'mtiitr  itlib.  Tlie  rinoaoMiNi  of  tho  Hwt  hftke  latter  U  Ur «Hei. 
pnvicMd  fn  htyi^  stMaie,  wfaUo  Hw  di^lalmcr  oT  the  f rwt Vf  the  ibrmer 
iptciea'  of'tfMtt*/  dopewli  gTMtlf  o»'tlie  aaalogy  wUeIr  ti  aappoaed  to 
OBartbctowm  lbo'<ea0M/ B«t  amoiieiifiHind>jadictoo>  wfltoObwroet, timt the 
aoology  tojMt'MiftoiCHtlf  otttfOf  and  coMOslve  to  veorief  it  dear  that  ooo 
of  Mprowrt  i>oint  naaatg  inidor  0  ioed^  «NOy  diMSMm  nerely  bceaMO  ooo  of 
oercnl  jodnt^teliaota  noder  a  wilt-  lor  the  porpochig  of  oxeooting  thoitoali 
of  ttet^M  It  bf  thO'Otatoie  towoHoirtd^lOiHMshargo  hioMlf  fVom  thotrwrta 
'aioMir^tfr^  iMmoorratillytpeAiitgy  beeauaotiio  other  esteevtota  or 
aoe  'by  tbo  iloiole  htm  empotivreid  'to  «et  ofler  one  tnietee  boi 
Or  toba<hr  Office  HmMtoMNl    9  Pren  ibbi.  t(Hk 

4ihu  FiOw  th^  obaevootloni^ 4t  ihoolcllbllow  (liar  Hie f  fOMico  of  one  of  ZKacfanMr  mi 
oovtral  tMMlMO  amiolatid  by  deed,  dlacMming  tlie  OBtote  oooreyed  to  htm  to  he  reKed  em, 
oiOBBf  W  aiitly tOHod  oo;  In  «  roeOot  oaiewfaieh  oecorrad  io  pnetiooy  KB  iafrajfy 
leaiohold  eatatco  were  beqneotbed  to  tfaioe  pt/noae  oa  eeotabi  tmita,  witb  frrferreJL 
powera  of  raoewfdi  &c.  to  them  aad  the  annrivorSy  aad  tliey  were  appointed 
exeonlora.  Two  <n  te  tmateea  proved  tbe  wiH,  and  power  was  resenred 
fcr  the  oilier  to  do  ao,  bat  he  woald  not  acl  and  nerer  obtained  probate, 
Bor  roeol«>ed  a  legacy  givea  bini  by  the  wlu.  One  of  the  acting  troiteea 
dnetly  afterwarda  died,  and  tiie  qaestioas  were,  whether  a  renewed  lease 
m%ht  bo  granted  to  the  renniniiig  acting  trnstee  without  the  eoncnrrenoe 
cf  the  Bon-actfng' traatee  <wbo  waa  fbhig*),  or  wHhoat  hii  bein|  re(|nired  to 
jobi  Ur  Hio  AiareaMfer,  or  whether,  by  tbe  latter  tnurteei  now  diaclainibig  tnr 
deed^  hU  ooiicarreaoe  fin  the  aarrender  wooM  be  rendered'  oaneeeaaary.  It 
waa  advised,  tbata  diAealf)r  eaislad  In  tbe -ease  on  aceooot  ttat  it  was  not 
widiia  the  statote  of  Hen.  8.  The  aothig  executor  had  assented  to  the 
beaaeaty  ao  that  he  and  the  noo-aetlof  tnistce  became  jofiat^tenants,  and  it 
did  not  IbSow  that  the  disagreeatmt  of  the  latter  to  accept  tbe  beooest 
vested  tbe  Ceim  in  the  fbnner,  and  tbe  aoa^ictlng  tnistee  could  not  reieaso 
to  Hwaettaftrostiae  witbovt  becoming  an  ellieKent  trnstee  himself.  The  only 
aafo  eoaiao  Aofofore,  was  to  file  a  bill  la  Equity  to  have  the  aoo-acting 
trnstee  diaeharged  from  the  trust,  and  a  new  trustee  appobted  in  his  stead, 
lor  tbesa  was  not  aay  power  in  the  will  for  the  appolnlinont  of  a  new  tma« 
tea*-  Meaoe  tbe  neccs»iiy  of  an  asbple  power  in  the  will  fo^  the  change  and 
new  ampolnttaent-of  trustees* 

5th«  if  »  mistee,  having  a  power  only  to  selL  and  not  ao'^tate,  renounce  Dit^aimer 
or  diaolaha,  and  there  Is  not  tn  tbe  wii  a  provtoion  for  the  appointment  of  ^g^gf^  truttee 
m  met  iraslao^  it  seams  that  tbe  Will  wBl  bo  faMipefa^ve;  Hr  a  Court  of  j^  « 

Satty  eaanoC  transfer  such  a  mere  naiked  authority  fVom  one  person  to  an«  ^ni.^ 
Cf.    Ii««asaa  of- tMadescfiption,  an  act  of  pariiamentiH!lTN6  necessary 
to  cooamoaicate  tiie  powen  of  sale  dtc.  to  a  new  trnstee.    It  is  also  ob- 
servably tbataqy  releaie  or  coavtjaace  Of  saoh  trustee  moat  of ' necessity 
opeiate  as  a  disclaiowr,  for  it  cannot  operate  as  a  conveyance,  he  having  no 

mm.t^km  n^  Sa^^utm^^ttM.  Ab^m&ur.  amaI  .  Ima  juammt  *--*■"■*'  InjiiiimwiintflMhltt      !&■!  if 

aa  eatato  Imd  been  n^iven  to  the  trustee  hy -the  will,  as  weH  as  a  povrer,  a  new 
taastaa  aaigiiC'bav^  beea  substituted  aadera  deeree  of  a'Coort  of  Eauity. 
■mki  If  tbe  deed  or  wUleapressly  require  that  •«  tbe  traalrcsriioakl  join  in   jj^M  V 
Ibo  faealptlbr  tbe  pavdnae-moaey,  then-it -woald  be  Impolitic  to  lake  a  ro*   rfjifiiir  a 
oalpt  ftaaa  soma  >of  the  trustees  vrftboal  omphiying  evety  practicable  ezpe«>  sowsrs. 
disaa  to  oaooavMbe  sigaatare  of  aH  of  tbem.    But  if  aa  estate  be  devised  or 
eaaviVed'lo  troaiaas  to  sattfor  payment  of  debia  generally,  without  a  daaaa 
that  taoir  FcooiylS  abalibo  good  discfaafges  far  tlie  parcbaaefBiaaey,  and 
tbsvy  wiabiftg  to  be  aaoaevalad  from  tbe  trust,  ooavey  to  a  third  person  all 
tbtaroataoe  aad  iateraat  in  the  prcmisea  for  dm  panpoaea  of  the  tmsC,  salea 
or  asaolgaces  made'by  him  will  be  aa  iflbitaal  as  sales  amde  by  tbe  trustees 
thsatfiiuia  i  aai  llwlcee^  of  aaebasalgneo  wUI  be  eqaal^  a  good  discbarge 
to  a  parebaaar,  aa  tbofraceipt  of  the  oriaiaal  troalees,  Hm&Uke  v.  Jfyad, 
1  Aaslr.  1091  (and  aeo  1.01^  JBTaykaiis  V.  JShMip*  •Vos.  417,  tHMTo  tbepoiat 
was  aMntaonea  with  a  oumrs,  et  vide  antea,  S45,  of  this  oditioa,  in  aslts; 
iu  attcb  oaaca  (^  ^octpl  will  be  ei»taid»  by  rcaaonaf  the  trast 
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r,  "itid  aot<oD  <«oeoniit  of  any  perMtel  eoafidntM  npmtd  by  tkt  ambif 
of  the  tmit  in  the  original  tmstee. 
Trwatee  mmmI        7tb.  If  a  traitec  once  accept  the  tniity  he  cannot  allsrwards  dedfaw  it 
remnmee  qfier    by  his  own  act  and  onder  his  own  authority,  onlfM  thei^  be  a  power  or 

provision  in  the  deed  or  will  enabling  hiorf  to  do  so.  Bat  another  trittee 
may  be  snbttitnted  in  hb  place,  under  the  provision  gtnenlly  iDKttld  for 
the  change  and  new  appointment  of  tmstces ;  and  u  such  provision  be 
omitted,  -then  under  the  decree  of  a  Conrt  of  Eqnity. 
8th.  If  the  troatees  hare  accepted  the  tmst,  ami  aflevwaid*  o«e  ii  4e» 
i tig  trmttet  an-  lirons  of  being  released  from  the  burthen  of  the  esecntioii,  the  mode  geae* 
derfowerfwr  rally  recommended  Is,  (where  there  itaprovislott  for  the  change  aad  new 
tk4k  pmrpMt.       appointment  of  tnuteea)  for  all  the  traatees  to  convey  lo  A.  B.  an  indifftieot 

person,  in  tmst  to  be  re-conveyed  to  the  oontinning  and  new  tmstee  jointly ; 
and  thb  is  coasidcred  necttsary,  iu  order  to  preserve  the  miity  of  title  oo 
which  the  joint*tenancy  depends.  A  new  tmstee  is  then  appointed  by  a  sepa- 
rate deed,  and  A.  B.,  by  indorsement  on  the  Ibraser  deed,  re-comrcys  tons 
c—tinning  and  new  trnstee,  in  •  tmst  >  for  the  pnrposea  of .  the  deed  or 
wilU  When  all  tiie  tmstees  are  dead,  or  not  any  of  them  continve,  the  ap- 
pointment and  re-conveyance  may  be  madeinmiediately.to  tbe^newtmsloa^ 
without  the  interventkNi  of  a  trustee  and  re-conveyance. 

As  to  the  liability  and  non-liability  of  tmstees  to  be  answerable  for  the 
defaults  of  each  other,  see  1  Eden.  Kep,  397.  1  Hanm.  Kep.  46.  andtSdk 
ddief.Bep.  MS. 
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dempHon  de^ 
Jinedf  dnddis- 


atnui; 


Eftatfi  o/  rem 
dsMPCioa  Was* 
<rsM,aatoa« 
143. 


.An  equity  of  redemption  19  defined  (a)  by  Sir  Matthew  Hak 
to  be  '^  an  equitable  right  (fl),  inherent  in  the  land,  bindiag;  all 

<a>  Hf»d« 4^  469.    1  BirW,  Bl»  Rep.  145.    [e  Atk.  etS.-^fid.] 


w^mimitmmtm' 


(A)  An  e«|uily  of  redemption  can  be  more  appnprintciy  ttldstrnted  tbsa 
denned  or  described,  it  occurs  lihere  an  estate  is  demised-  Ibr  a  term  of 
years,  with  a  proTiso  for  making  the  term  void  on  paymeat  of  the  sua  lent 
with  interest  before '  or  upon  a  certaiD  day.  If  the  money-be  paid  4b  that 
day,  the  condition  will .  tnen  have  been  peiibnued-,  dnd  the  tem -will 
beome  eKtinet.  lltit  the  condition  will  not  at  law  be  eonsldcred  m  haviop- 
been  cempUed  witfe^  if  the  money  be  not  paid  on  or  b^ore4Uiecfy  da^r  sp* 
pointed  for  payment.  In  which  case  no  mibsequent  payment  wiB  anuimlste 
the  term;  but  on  tim  mm-perfermance  of  the  condition  the  estate  and  inte- 
nst  of  themortgafee  will  beoiose  absolute  at  law,  and  the'teim  ierevocably 
vested  In  him ; .  and  themorttagee  amy  iflnuediately  enter  upon  the  prcadies 
and  Continue  possession  of  them  during  the  term  ur  esttte  giantad,  wilhout 
any  pomibiMty  «t  Uao^  of  being  afterwards  evicted  by  the  moitgligor,  "  to 
whom,'*  says  tbe  kamed  Author  of  the  Commentsries,  (f  vol.  150.)  *'  the 
land  will  now  be  for.  ever  dead**  6.  P.  Litt.  a.  S^.-  But-herelt  If  that 
Concta  of  Equity  interpoeei  and  ooasider  the  real  nature  of  the  coatract 
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penons  in  tbe  poii  (thai  is,  coming  in  parabnount  to,  and  not 

under  the  title  of  tbe  mortgagee  (b)  )  or  otherwise ;"  and  be 

say^  that|  in  that  respect  it  differs  from  this  trust,  which  is 

collateral  to  the  land,  and  created  by  contract  of  the  party, 

who  may  provide  for  the  execution  of  it ;  and,  thereforci  one 

who  comes  in  in  the  post,  and  by  a  title  paramount,  as  tenant 

by  tbe  curtesy  (c),  or  lord  by  escheat  (d),  of  the  mortgaged 

atate,  shall  be  liable  to  it.    In  this,  Lord  Hale  is  not  singular;       [  338  ] 

Lord  Nottingham  (MS.)  says,  an  equity  of  redemption  charges 

the  land,  and  is  not  a  trust  (e). 

So  Lord  Hardwicke  thought,  that,  in  the  eye  of  a  Court  of  Uihefeei 
Eqttity,  tbe  equity  of  redemption  was  the  fee-simple  of  the 
land  (b)  (f). 

(6)  1  Sir  W.  Hi.  Rep.  145.     [C«jfofHe  ▼.  Semfe,  1  Atk.  603.  605.     Et 
infra,  S53.— £d.] 

They  look  to  tbe  actual  valne  of  tlie  lands,  and  compare  it  with  the  snms 
borrowed.  And  if  the  estate  be  of  greater  vidae  than  the  sum  lent  thereon, 
they  will  allow  tbe  mortgagor  at  any  reasonable  time  to  recal  or  redeem  his 
estate,  paying  to  the  mortgagee  his  principal,  interest,  and  ezpences ;  for 
otherwise  in  strictness  of  law  an  estate  worth  lOOd.  miaht  be  rorfeited  for 
non-payment  of  iOOl.  or  a  less  sum.  This  reasonable  advantage  allowed  to 
mortgaigors  is  called  the  equUy  of  ndemptum.  We  should  however  recollect 
that  a  subsequent  payment  after  the  time  appointed,  although  it  give  the 
mortgagor  the  equitable  rijdbt  to  the  estate,  ^^et  it  will  not  affect  the  legal 
continuance  of  tiie  term ;  for  that  will  remain  in  the  mortgagee  till  re*  . 
assigned,  or  till  length  of  time  will  presume  it  surrendered ;  bnt  it  will  in 
eqaity  be  considered  as  vested  in  the  mortgagee  for  the  benefit  of  the  mort- 
gagor, his  heirs  and  assigns,  and  be  considered  as  a  term  attendant  on  the 
inheritance.  And  in  this  pbice  we  may  observe  a  distinction  between  tbe  re- 
Tersion  expectant  on  a  mortgage  for  years  and  the  equity  of  redemption  which 
resides  in  the  mortgagor  as  a  separate  right  or  title  from  that  of  tbe  right  to 
the  reversion.  Tbe  equity  of  redemption,  it  b  true,  attaches  itself  to  the 
revenion  (3  Atk.  t94'^,  and  at  all  times  confers  on  the  reversioner  a  right 
to  redeem.  But,  it  is  apprehended,  the  mortgagor  may  convey  away  the 
rrreisieo,  and  still  retain  the  equity  of  redemption,  though  a  simple  con- 
veyance of  the  reversion,  with  a  clause  of  all  the  estate,  dec  would  certainly 
pass  tiie  right  to  redeem. 

(B)  Claims  in  the  per  and  the  pott  may  be  thus  distinguished :  to  claims  (Chimi  tn  per 
in  the  fer  privity  of  estate  is  requisite— to  claims  in  the  jwsl  it  Is  not.    Thus   and  pMt  dis<m- 
the  heir  In  tail  comes  in  not  by  descent  from  his  ancestor  or  in  the  pcr^  but  gutsaed,) 
per/0rmam  tfMii,  that  is,  In  the  jpoft.  by  a  title  paramount  the  testate  of  his 
ancestor,  namely,  bv  the  deed  or  gin  which  settled  the  entail. — For  a  fur- 
ther ilhatration  of  tJiis  distinction,  see  1  Cm.  Dig.  399,  2d  edit. 

(C>  See  the  distinction  between  dower  and  curtesy,  postca,  S51,  35t. 

[D)  See  note  (G),  infra.    , 

[E)  And  my'Iierd  Eldon,  in  a  late  case,  said,  an  equity  of  redemption  in  a  iiiU  m 
la  considered  as  a  title  in  equity,  and  not  merely  a  trust,  from  which  in  equittf ; 

mutf  respects  it  differed  materially.  Tiuker  v;  T^ntsfon,  irVes.  133. 
Wliat  Lord  Nottingham  meant  by  an  equity  of  redemption  being  a  charge 
on  the  hmd,  is  not  at  this  day  very  obvious. 

[F)  The  person  entitled  to  the  equity  of  redemption  is  considered  as  the    ie  .an  estate  ra* 
ovrner  of  the  land,  and  the  aMnrtgagee  as  having  a  mere  pledge ;  and  hence   tker  than  a 

it  is  that  a  mortKaae  is  considjpred  as  personal  estate,  altbongh  the  legal  estate  right : 
en  tbe  death  tf(  the  mortgagee,  vests  m  bis  heir.  MS.  Ca.  t  Eq.  Ca.  Abr. 
.V94.  But  it  shbold  be  kept  in  view,  that  when  it  is  said  that  he  who  has 
the  eqnity  of  redemption  is  the  owner  of  tlie  land,  alhiston  i«  made  to  an 
eqpitable  ownership ;  for  at  law  the  mortgagor  certainly  cannot  be  said  to 
liave  the  legal  ownenMin  of  the  estate^  In  Prtstvn  v.  Vkrisimos^  ^  Seij. 
Wils.  Rep.  86.  it  was  iniuted  by  counsel,  that  an  eqnity  of  redemption  was 
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fmt94e9eiwi^h€  Ail  equity  oC  ncdefliptioD  wAl  dtsoend  [lo  Ifae  Imm  tt  biw  of 
«][»;2^2^^^  til*  OMftg^gor,  if  it  be  of  real  ettole,  and  if  of  diatlds  it  will 
'  devolve  on  Us  personal  representatives  (i&) — Ei.]  maj  be 
grairteclf  devised,  ealailed,  and  that  eqakable  entail  may  be 
haoed  by  [ine  and  the  remainders  over,  maj  be  daslvoyied 
hf — Ed.]  a  common  recovery  (c)  (e)w 

r (66VS Prcs.  Abt. 4S7. 4S7.  Sib.  Ca.  S17.    PhiOipM  ▼.  HeU,l  Rep. 

tS9.-*n.]  Ch.  190.  Pelf«(l  T.  KUu,  9  Vet.  dfiS. 

(«)  Hard.  469.  [Et  vide  t  Eq.  C«.  — £tf.] 
Aor.  594.  Botearrick  t.  Boitoiii  1  Cb« 


abendklal  Ihing.  and  that  it  was  not  material  what  the  valve  of  it  was* 
But  the  whole  court  were  clearly  of  opinion,  that  an  equity  of  redemptitn 
was  nothing  at  nil  in  the  fve  ^  the  lam.  The  mortcagor  Is,  however,  by 
means  of  a  covenant  asoally  inserted  m  the  mortgage  deed,  and  even  by  tlic 
tacit  msderstapdiog  of  tlia  parties*  entitled  to  me  possession,  or  rather 
occvpation  of  the  premises,  till  he  makes  default  in  payment  of  fhe  princi- 
pal and  interest ;  but  the  mortgagee  may  assnme  the  possession  whenever 
lie  pleases,  and  therefore  it  is  that  the  mortgagor  is  sometimes  caTIed  a 
tenant  at  wiU  to  the  mortgagee ;  and  in  point  ofpossession^  he  is  verv  similar 
to  that  species  of  tenant,  even  in  equi^;  for  a  Court  of  Equity  win  never 
Interfere  to  prevent  the  mortgagee  from  assuming  (he  possession.  The  truth 
seems  to  be,  that  the  interest  of  the  mortgagee  before  foreclosure  is  con- 
templated in  a  Court  of  Equity  rather  as  a  right  than  as  an  estate,  while  the 
eqaity  of  redemption  is  considered  as  having  rather  the  quality  of  an  ettaie 
tbnn  a  right.  But  it  xs  next  to  impossible  to  give  a  de6nite  denomination  to 
the  interests  either  of  the  mortgagor  or  mortgagee,  when  they  vary  so  much 
accordb^  to  the  ligb^in  which  they  are  view^.  See  antea,  156,  oi^  this  edit. 
n.fA). 
map  hi  alfAMd  {G)  Xn  a  Cpnrt  of  Equity  great  regard  li  paid  to  the  eqnitjr  of  redemp- 
hn  d§td,  tibn.    It  Is  considered  as  an  equitable  ettate^  and  Is  alienable  by  d^ed.    In 

&Ni««Mff  seism  the  case  of  Burgeu  v.  Wheate,  1  Eden.  Rep.  S25.    5.  C.  Black.  Rep.  121. 
if.  Postea,  353.  it  was  said  by  Lord  Mansfield,  C.  J.  (who  assisted  the  liord 

Keeper  in  decidmg  that  case)  that  the  equity  of  redemption  was  the  fee 
simple  of  the  land ;  tliat  It  would  descend ;  might  be  granted,  devised,  and 
entailed ;  and  that  such  equitable  entail  might  be  barred  bv  a  common  re- 
covery ;  which  proved  that  it  was  such  an  estate  wliereof,  in  consideration 
of  a  Court  of  Equity,  there  might  be  a  setsia;  for  without  such  a  seisin  a 
devise  of  ft  conld  not  be  good,  lllis  observation  oT  Lord  Mansfield  is  in- 
troduced to  contrast  With  it  a  passage  In  Mr.  Watklns's  Elements  of  Convey- 
ancing, p.  118.  (Mr.  Preston's  editi)  where  it  is  said,  that  a  person  cannot 
be  uised  ^  an  <^y  to  an  vss.  The  learned  Editor  of  that  valnable  manual 
remarks,  tJiat  idthoogh  eooitable  estates  are  not  within  the  operation  of  the 
statute  of  uses,  yet  uses  oedared  on  a  conveyance  of  the.  eqnitj  of  redemp- 
tion or  any  trust  or  other  equitable  seisin,  are  considered  as  govc;raing  the 
ownership,  so  tjbat  the  releasees  are  treated  as  mere  conduit  pipes,  whose 
cdncorrence  In  fnture  conveyances  will  be  wholly  unnecessary.  And  it  is 
worth  noticing,  as  a  confirmatory  observation,  that  in  many  acts  of  parfia- 
*  mentan  eqnilable  is  considered  the  same  as  a  legal  estate;  and  the  words 
**  seised  in  Itw  or  in  eqnitv,"  in  the  Onalificatlon  Act,  shevathat  the  word 
**'Seilied*  Is  applicable  to  Doth  species  of  estate.  (See  SS^ykeU  v.  Verman, 
i  Hi'o.  CI'  C.  r(^4|  So  in  the  case  of  Lard  CkobsMndeUy  v,  L/rrd  Clvton, 
f  IMtcrfy.  S5t.  the  iftaster  of  dke  Rolls  considered  it  clear  that  there,  might 
M'Wimf  was  deemed 'a  ^elshi  of  an  equitable  estate,  although  t)ier^*  c6ald 
not  l^e  any  disseisin  of  it,  ixicause  thedlteeisin  must  be  of  the  entire  e^te, 
and  lipt  of  a  limited  and  pardal  interest  In  it^  and  because  a'  tortiboa  act 
coltafd  ueveif '  b%  tlie  fbnhd&tfon  of  an  eqditable  title.  ' 

Curtesy;  ;An  «;qnity.of 'red^ptidn  on  a  Inorigage  in  fee  wlU  shppbtt il  teni^ey  by 

^  ,    -...  ^  (jpostca,  pi  35^.  556.),  but  not  a  tenancy  in  <iowfi)  pos^t^  7ia ; 

kniy  B^  a  jbpssrssib  fiairh  6f  snch  an  eqhity  6i  redemption, 
(postea,  dtii;}  .■n  .      -    •  .     -        ^ 

No  escheat  of       'Wfth  fi^^p^ct  Y6  fisdlieai,  ^hat  accrues  oft  iifeehtm  aui  pro  d^Scfo  tenentU^ 
sfiuity  of  re-       adff  imf  fbr'Walit  6f  htltt }  coioequeiHly  there  ca&not  be  any  escheat  of  a 


4omer;  possath  tlte  curtesy 
/ndris.  arid  thetlt  ' 


dtmption. 
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All  equity  of  redempliDn  of  a  i»oit|ife  coBtuMiea  primA^  cmamMe$  Bptm 
Jack  open  until  actud  fQreclomire(£l>;  for^  m  to  lauyth  oC  /S^J^I^ 

Id)  RMgw.  R<p.  fOO,  Vide  infk^ 


mere  equitable  estate.    Hence  it  is  the  received  opinion^  tliat  if  a  eniui  ^ue   Am  to  mcketH* 
tnut  die  witiMiat  heirs,  the  teods  wili  not  efcheat  to  the  hird,  but  the  trustee 
wiU  l>e  eaUtled  to  bold  them  for  his  own  benefit,  because  by  the  death  of 
thecetfai  fne  trust  the  trastwill  l>e  absolntely  determined.    Sttidy*$  ease^* 
Hard.  408.    2  Christ  Bl.  t46,  n.  (3).    1  Pres.  Abs.  147.    And  this  opinion* 
is  considered  as  supported  by  the  peat  case  of  Bar^r^ss  v.  WheaJte^  l  Bl. 
Bep.  Its.    But  it  appears  fay  Mr.  Eden's  report  of  that  case  (l  Ed.  Rep. 
177.x  ttiat  the  court  aid  not  give  any  opinion  on  the  point.    It  decided 
that  although  the  cei^i  qiu  tmst  in  that  case  died  without  an  heir^vet  since 
there  wis  a  terre-tenant  no  title  by  escheat  aeeraed ;  hat  it  wilbheld  its 
opinion  a9  to  the  right  of  the  trustee.    Sir  Thomai^  Clarice,  Master  of  the 
Rolls  (whose  assistance  the  Lord  Keeper  bad  requested^  put  these  que- 
lies:— Soppose  ftet  siort|a|Dr  diewilnont  hebrs,  shall  the  nortMeehold. 
the  estate  absolutely  ?  And  if  he  demands  liis  money  of  the  personal  repre- 
sentatives, shall  he  have  both  hmd  and  money  too?  Rh  tienonr  farther  re- 
marked^ that  if  tbe  mortgagor  died  withoot  heifs  or  creditors,'  he  tew  n» 
tMsmaemen/ct  im  the  mortgagees  koldUig  tks  estate  ahsoluteln*    In  the  case  of  a 
fbrfeltapt  Ibr  treason,  it  was  certain  the  erowte  might  redeem,  as  in  5S^ 
SklatkUl  iMfieCs  cau  (postea,  351,  ta  iMtts).    And  as  to  the  supposition,  tiuit 
the  mortgaged  might  demand-  his  money  too,  that  could  only  be  where  the 
mortg^ee  died  widio^t  heirs;,  in  which  case  the  demand  wonht  be  against 
the  personal  representatifes,.  by  virtue  of  some  bond  or  covenant  for  pay«> 
ment  of  the  money.    And  if  the  mortgagee  took  his  remedy  against  the 
persoqal  representatives^  1M«  Honour  tl^ght  the  court  woaU  compel  tibe . 
mortga^^  to  re-convey,  not  to  the  lord  by  escheat,  but  to  the  personal  re« 
pKientntiTe ;  and.  If  necessary,  would  consider  the  estate  re-conveyed,  as 
coBBUv  *"  ^^^  ^  the  jpenomJty  and  as  assets  to  answer  even  w^F^^b  oon- 
traci  creditors.    And  Lord  Mansfield,  C  J*  (by  whom  also  the  Lord  Keeper 
was  assisted  in  his  decision  of  the  case  of  JBatyess  v.  Wktate)  observed,  toat 
if  a  mortgagee  in  fee  died  without  heirs,;  the  estate  would  escheat,  subject, 
to  tbe  mortgage,  and  (he  money  would  be  payable  to  the  personal  repre-, 
sentatives.    But  suppose  the  mortgagor  were  to  die  sons  heir,  should  the 
mortgagee  hold  the  land  absolutely  ?    If  he  demanded  the  money  of  the 
personal.  repre«eiitative»  should  Mhaye  tlie  money  and  the  hind  too^.  If  not* , 
to  whom  should  he  convey  it?    If  to  tbe  king,  then  a  right  of  escheat  would ' 
ba^e  followed  in  equi^  hy  mwlogy.    And  the  Lard  Keeper  (Northington)»i 
after,  bearfog  and .  considering  the  opuuoos  of  the  Master  of  the  KoUs,  |M)d 
the  Chief  Jnstice,  said*  (1  Bl.  Rep.  184.)  **  If  a  mortgagor  die  without  heir^ 
shall  .Ih^  ifiortgpgfe  bold  tbe  land  frtA  i    I  answer,  shall  it  escheat  to  the 
crown  ?    No :  because  In  tliat  case  the  lord  has  a  tenant  to  do  his  services, 
and  that  la  the  whole,  he  is  entitled  to  in  law  and  equity.    What  the  justice 
might  be  between  tlye  mortgagee  and  executor  I  shall  not  trouble  myself 
aboat.    i  think  the  crown  hiM  not  an  equity  on  which  to  sue  a  subpoeoa." 

From,  these,  observations  of  the  learned  judges  we  may  collect,  Ist  That  RiUes  attoe$» 
If  tihere  be  a  n^ortgy^^^  in  ^<^»  and  the  mortgagor  dies,  leaving  neither  heir  ektut  rf  «fi^ 
nor  devisee,  the  equity  of  redemption  will  not  escheat  to  the  lord,  but  the.  </  u' 
nwrtgamje  will  be  entitled  to  the  estate  absolutely  discharged  of  the  moi:t« 
ga^.  This  Imwever  is  not  clear  law,  and  most  of  the  text  writers  state. it* 
with  a  «iiere^  See  3  Cm.  Pig.  461.  7  lb.  144,  Sd  edit,  and  2  Thorn.  Qi.. 
lilt.  1^  hi  ikotU.  2d»  That  if  in  this  case  the  mortgam  demand  hta  im^. 
swy  •f  the^peisonal  representatives  of  the^mortgagor,  ttie  mortgagee  vml. 
then  Mibmit  to  be  redeemed  by  the  executor  or  administrator,  and  equity 
walL  if  necessary,  compel  the  mortgagee  to  re-convey  k>  thenu  dd.  THat 
if  tbe  mdrtgnge  be  for  yeaisy  the  reversion  will  esdieat  to  jAe  lord  wiUu  Ahe 
rent  and  remedies  of  a  reversioner  annexed.  (Nels..He|i..il?.)  "But  his 
right  to  redeem  wlO  depend  on  the  demolition  of  the  raierally.  memved 
nde,  that  an  equity  of  redemption  will  not  ^heat.  .  4th.  If  the  mnrtmgee 
ia  fee  in  possession  die  widioiit  an  heir  or  devisee,  the  legal  estate  wUl  es« 
cbent  to  the  lord,  bnt  the  mortgagor  will  he  .entitled  to  redeem  the  pfemtsta 
in  his  hands,  paying  the  money  t»  the  penoaal  representativei  of  the  most* 
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will  be  luiiced 
in  a  court  qf 
lav; 

[  339] 


tmmoi  he  taken 
in  execMiim, 

JI.S41y1l.(K). 

ml  leaetmitQ 
IfiuthfMt, 


timei  the  mortgagor  i$  entitled  to  be  heard^  and  may  setup 
many  defences  to  excuse  from  lapse  of  tidie. 

And  the  common  law  will  take  notice,  that  the  mortgagor 
has  an  equity  to  be  relieved  in  Chancery  (f),  and  without  doubt, 
a  release  of  an  equity  of  redemption  is  a  very  good  conndera* 
tion  to  maintain  an  assumpsit ;  for  a  court  of  law  will  take 
notice  of  a  suit  in  Chancery ;  and  an  assumpsiti  in  consideration 
of  desisting  from  exhibiting  a  bill  in  Chanceiy,  was  htli  to  be 
on  a  good  consideration  (h). 

But  it  seems  that  an  equity  of  redemption  is  not  extendable 
within  the  stat.  of  ^  Car.  2.  c.  10.  (i) 

This  was  adjudged  on  an  equity  of  redemption  of  a  term  for 
years,  m  the  case  of  Lyster  v.  Dottand(f).  There  two  per- 
sons, joint-tenants  of  leasehold  premises,  joined  in  the  aiort- 
gage  of  them,  and  also  in  a  bond  to  the  mortgagee  by  way  of 
collateral  security.  The  mortgagee  filed  a  bill  of  foreclosure, 
and  pending  that,  and,  while  he  was  io  possession  by  gectnient 
brought  upon  his  mortgage,  he  sued  upon  the  bond,  and  took 
the  mortgaged  premises  in  execution,  and  diey  were  sold  by  the 
sheriff  to  a  trustee  for  the  mortgi^ee ;  but  it  was  not  suggested 
that  he  purchased  them  unfairly.  Etper  Lord  Chancelior:  If 
the  fact  is,  that  the  obligee,  having  a  pledge  in  his  hancby  has 
brought  an  action  against  the  obligor,  and  has  taken  the  plec^ 


(€)  Thorpe  v.  Thorpe,  1  Ld.  Raym. 
ees.  tVent.  tl4.  Cfo.  £Us.  768. 
1  BnUt  41. 


(/)  1  Vw.  jnn.  431.    3  Bro.  C-  C. 
480.478.   [Et  vfde  infra,  6f7.—£l,] 


Other  easee  em 
eeeheti. 


le  a  good  con* 

eiderationfor 

€ontraet. 


iSltal.  S9  Cor.  ft. 

€.  3«  9.  10. 


ngee.  Per  Lord  Mansfield,  abi  sapn.  But  this  is  different  from  tiie  case 
Ota  trustee  faaving  the  legal  esiale,  dirina  withont  hdrs ;  fbrlhere  it  fcecins 
the  legal  estate  wiU  esdieat  to  the  lord  discharged  of  tlie  tiost^  Jiecaaae  he 
comes  in  in  the  poet.  Peexhey  v.  SovMreet,  1  Stra.  454.  S  Fonbl.  Trea.  on 
£q.  169, 5Ui  edit,  i  Pi«s.  Abs.  147.  Bat  wa  have  seen  (antea,  9»)  tlmt  «■ 
equity  of  redemption  will  bind  ail  persons  in  the  poet^  and  conseqaently  the 
lord  by  esdieaL 

For  more  on  escheat,  see  10  Vin.  Abr.  186.  evo.  edit.  139.  Com.  Dig. 
tit.  Eeehiot^  3  Kidd's  edit.  649.  Cm.  Dig.  Ut.  XXV.  IfeOker  v.  Dame,  t  To. 
jiin.  170. 176.  VVmggy  Feme,  and  H^ebeter,  respectively  £a^JMr<«,  5  Ves.  450. 
832.  6  Ves.  809.  JHfigyridge  ▼.  Wtfcfcicrfl,  7  Ves.  71.  King  r.  Smttk,  Avto. 
Sag.  Vend.  &  Porch.  24.  S.  C.  Wightw.  Kep.  34.  Doe  t.  Re^&n.  IS  East, 
96.    39  &  40  Geo.  S.  e.  88.  s.  It. 

^H)  Bot  note,  the  release  of  an  equity  of  ademption  will  not  be  a  good 
consideration  for  a  contract  if  the  moilteage  lie  of  the  fbRyaltie  ofihe 
estate ;  for  then  it  wilt  not  be  valtiable.  Holt,  Chief  Jostice,  howeter,  ssid, 
that  then  it  woold  not  be  a  mortgage,  i  Ld.  Raym.  663.  £t  Ude  Bl.  Hep. 
8t0.    Cowp.  S94.    Com.  Dig.  Action  ef  Aseumpeu  (B),  vol.  i.  138.  f d  edft 

(I)  By  this  statute  it  is  enacted,  that  it  shall  be  lawful  f^r  et^ry  ibeiiff  or 
other  officer  to  tvhom  any  vrrlt  shall  be  directed^  at  the  snit  of  any  person 
upon  any  judgment,  statute,  or  recognisance,  to  deUver  ejcecutlon  antotbe 
party  in  that  behalf  suing,  of  aU  such  lands,  &c.  'as  any  other  person  shall 
be  seised  or  possessed  in  trust  for  him  against  whom  exeenlion  Is  so  sued, 
like  as  the  sheriff  might  or  ought  to  have  done,  if  the  said  party  against 
vrhom  execution  shall  be  so  sued,  had  been  seised  of  such  latods,  &c.  bf 
such  estate  as  they  be  seised  of,  In  trust  for  him,  at  the  tinte  ofthcTaid 
execution  sued;    Same  section,  postea,  6i6. 


or.  THB   BQDfTV   OF   REDBMrTIOfi.         ,-  ^5^ 

in  redeinpb*on,  be  tfJiBs  011I3F  the  equity  of  redemption  under  r  340 1 
ihe  statute  of  frauds;  which,  butfo^r  that  statute,  souU  not  bf 
taken  in  execution'.  If  be  bad  got  a  foreclosure,  and  bad  after- 
ward* brougbt  aa  action,  and  sold  it  for  5l.  he  would  have 
opened  his  foreclosure  agab,  I  do  not  tbiak  be  could  have 
sold  it  to  a  stranger.  If  that  offer  was  made,  I  would  g^ve  it 
all  weight.  What  is  to  become  of  the  principal  case,  and  the 
caw  put  va'  that  way,  are  two  different  things.  Bat  it  u  new 
to  me  that  ibis  case  obtains  in  mortgages.  Under  the  statute, 
the  AenS  may  eitend  an  equity ;  but  then  tbe  vendee  of  the 
equity  is  in  the  same  case  as  tbe  defendant  in  the  action,  and 
must  proceed  8a  cases  iu  action  must,  and  roust  make  it  good 
by  tbe  suoe  means  as  tbe  defendant  must;  for  it  is 'an  extent  of 
a  thing  iu  action.  I  will  give  my  opinion  to-morrow. — On  the 
Best  day  hia  Lordship  said,  upon  looking  into  the  statute,  I  do 
not  ihink  this  is  within  it.  Tbe  words  are  upon  every  statute, 
recognizance,'  or  judgment,  Uie  sheriff  shall  deliver  iu  execution 
to  the  party  aqy  lands,  teaenwnts,  bereditaments,  rectories,  renta,  .  . 

or  tithes,  held  in  trust  for  the  defendant,  just  as  if  be  bad  been 
actuallyaatsad  or  poueued  of  the  same.  Here  it  is  imposubla  [  341  ] 
he  cao  be  seised.  Upon  reading  the  statute,  I  thought  we  were 
ril  mistaken  yesterday.  I  do  not  think  tbe  statute  (ouches  it  at 
all.  I  imagined  the  words  were  much  larger,  and  that  Hm 
words  "  equitable  interests"  were  contained  in  it,  but  found 
myself  wrong.  And  bis  Lordship  decreed  that  the  plaintiflb 
should  be  let  into  redeem.  And  in  Brown's  report  of  this  case, 
be  says,  be  was  informed  that  the  Lord  Chancellor  made  bis 
decree  on  the  ground,  "  that  an  equity  of  redemption  was  not 
liableto  be  talen  in  execution  under  the  statute  29  Car.  2.  c.  S. 
and  desired  that  might  be  lak^i  noticeof  as  the  ground  of  the 
ittd^eiit.'"(*) 


(K)  And  thti  seems  to  have  been  wid  by  the  Cbancellor  ntth  Teference  Neitier  tfritf 
to  ^  caies,  and  not  merely  to  tbe  pu-licular  case  before  the  contL  lo  Snilt  ^  Ttitmftitm, 
t.SAolty,  8EBit.466,  Md  Mrteo(/'T.&*oi«^  «  NewRep.4til,  it  WM  de-  mr  t^uUabU 
tided  by  t^e  Contti  of  King'*  Bench  and  Cpuaaon  Fleas,  that  a  iiiereeqait-   inltral»_  it 

aUe  inteif^t  ja  ^  term  of  yeara,  could  n      "  - 

■bniS,  nttdjM  a  writ  offitri/adiu  at  the  11 
tnte  ^at,WB*  not  exaclly  Ihe  case  of  an  e^ 
to  BaTjt  b^en  tncc^Mfully  conlended  at  ti 
Ihon^^U.  v*a»  not  tho  case  of  a  mortgage, 
by  Lbc  (uie  role,  it  being  a  charge  to  pay 


wfiu,  [«f  tL..^ 

writs,a^t,4T4l evidently  imported  that ' 
the  Dbjeci  of  Dieni,  were  properly  of  s  (a 


9fl« 


CAP.  X.      OP  tilt  kevtrr  op  Rkotmf'tioi^. 


•tiuier^  A  coventnt  in  mortgage  for  further  aastirance  does  not  oblige 

ijJ^^^SI^  A  mortgagor  to  rebate  hit  equity  of  redemptioti,  hut  only  to 


^MMrawa 

iuAi 


JWIpMlllCfV 

if«CM«r  KcM 
d€€rmftrmk 


w»  aad  of  beii«  detained  la  the  ibeiiff 'i  hmdk  $md  taatudy,  aB^fMb 
M  ware  ccnvMlcstly  eaaebte  of  «lt  aad  traoiftr  by  the  alicilff,  la 
wbooillie wrk «M  difoettd  Mr  tiMMaciifaeliaa  of  aeracftar.  Motiaglo 
iniimM  eoaU  bo  loond  la  Uia  fctitery  ai4>  paetioe  of  tbo  caurai  a#  a^— ia 
law,  in  which  an  eqaitablo  interest  in  a  term  of  yoan  had  coor  beta  r»- 
ttanlMd  at  aianbloiniaablo  oi  aMHto  it  aaidd  not  ho)  aader  mjkrt^lmkt. 
jBwidoi,  what  looality  beloaced  la  aa  oqaitaUe  iaterest»  a  loaaltiof  traH A^ 
Ittitanec  In  a  tenia  for  years,  lo  as  lo  render  it  more  fiUy  the  anhjeet  or 
eaacation  a«A  aaloby  thooheiiff  of  aapoat  <mB^  ihaa  aaaihrff?  aaidwlwa 
means  in  any  decree  adeqaate.  had  the  sheriff  ot  takine  aa  aoooant  oC  the 
actaai  amonat  of  the  iaenaihraiiees  vnon  each  aa  hiteMst,or  of  asaeriainJiy 
the  cxtoat  of  the  aidamnlUes  whii^tim  traetetamlfhtbaeatilied  a»  elaiBi?, 
The  sale  of  such  an  interest*  If  it  were  to  be  niade  at  all  by  the  sheri^ 
anst.  aaasisarily  be  made  aader  elwamstiaees  oi  Mill  0Mai«r  IgMnMo 
aad  aneertainfy  aa  loitsvalaep  thaaattcmlvdes  of  any  other  dMoriftisa 
of  property  j  and  not  oidy  withoat  the  means  of  deltoerinf  a  preseatpemsi 
•ioa  of  tbe  thteaobU  hat  ia  Maeml  withoat  tariBf  eami  the  ^ppa  or  !»• 
straamatc^aay  iMal  interest  whatioefai,  preseat  p>  fotare>  ip  tfa  mHi^rt 
of  iaehsalc^  la  exhibit  to  the  ilght.  or  deliver  to  the  heads  or  a  pmhascr. 
II had.  Mead,  eaatiwisahis lisiship*  hee^aiupdla aiiumMHj<i ••  !»• 
ooBTenienee  on  the  other  side,  if  sach  egaities  of  redmaptloa  la  ehatlel 
teencsai  sheaM  he  held  not  lo  be  ninllp  aader  aa  eianataa;  |hat  ky 
amaaa  of  a  mortosy  of  the  largasl  IsaMhsId  pfoper^lat  Iha 
haagtaable,  saoS  property  ndgtit  be  etreetnalty  protected 
Aam  the  Wgii  elsSaM  of  oYery  eseditor.  Bat  Ite  laami 
case  pat  did  not  extend  beyond  the  aeeemity  wMeh  sacb  a 
occasion  of  roBordag  to  a  diveioni  remedy,  to  DO-applied  la 
apoa  a  hiU  to  he  lited  I9  the  jarifmeM  evadttor  ii  evIi  ' 
the.  parpose  of  obtaining  iu  In  a  eoort  of  Eqoity  he  adiaht  he. let  ia  Is 
wdeem  sach  moetgaae  meaaihiaacei  as  stood  hs  tlwway  ef-Us  eaaMMtt 
karieasedy  hye>sealiMi;or  bamlfhi^ha?o  a  deeiee  £■{  flm  niaaClla 
mortgage  term  itself,  ia^tbfiwtioo  of  his rightsaf  aa  eseoatioaaiadilor. 
Wrfap  ▼. IFalls,  a  Atk.  fOO.  (pos^«34a.  dfi.)  waaaa  aatfrnailplbe  that- 
parpose,  as  was.  also  the  case  of  itardoa  t.  ItaMdlg,  3  Atk.  7aa.  (peatea^ 
Lyster  V.  1>ol>  ^49,  fa  9$iu.)  In  LgtUr  ▼.  DsUsad,  Lord  Thorlow  was  at  kmt  of  eptama, 
lead  iiiafamtil.   thsftaaeepityof  aadsmpAon  of  atena  aoaU  net  he.trfM  ia  ewmikm^ 

thongh  at  first,  aader  aa  appieheaskm  thai  the  lOth  soctfoa  ed  the  statats 
of  Ursads  applied  to  saeh  a  case,  her  had  Ineiiaed  to  hold 
the  very  stteafe  of  thaf  atatale^  wMcK  while  U  saas^i^F  h 
proTisioa.  in  fespoct  to  leads  end  iMeawato  held  hi  tiast  ^ 
agaiaal  wbsm  aa  edmcatkm  waa  seed,  sM  aotfalag  aa  lo  leasts  aT  ehatM 
laterests,  afforded  a  strong  aigament  that  these  laleieslswmammviaea'eso^ 
tiaae  ia  the  same  siuwciott  aad  pUghl,  la  rapeet  of  eaoeatieaa,  te  wiiei 
both/rccUtf  ead  JsatsMd  4rast  tWwaHs  eaaa^  steed  Bffior 
of  that  statato,  x 

Prior  to>  die  passii^?  of  iha  statate  of  fnwd^  weahall 
(pages ei3.eia.)  thel  aeither  nses  aor  tmsla  of  ifodbdld  or 
perty  coald  be  Umched  1^  the  jadgamat  oadlter ;  iar  the  alalHa^ 
Cpostea,  d&e.),  which  gave  aa  cMcalieB  to  th»  creditor,  ettumaaiitfj  lo 
leads  attfae  iii—iin  laavaad  aot.  m  asae  aad  ttasti>  Itifn»  Iniie^  la 
heve  beea  eariy  aUowod  and  setded,  that  at  law,  pfieO' la  Ibe  ^emeaae  ef 
asas^s^Haa.  a^ihe  writ  of  ahytt  weM  aot  leeeh  ftesMd 
Ibr  the  debt  of  the  msfai  mw  ase ;  aad-aa  emata  are  aew  what  wi 
kooatiaaeslo  he  law  la  cmaday, Hwt  tnmt  lalitra  rsMst,  br 
law^  (except  so  Ibr  as  that  oaamma  fana  h«  haM  ealatged  aa/ 
*e  statam  of  fiaads)  he  satydad  to  the  jadgamat  eiaJHsn 
stood  tfaas,  prior  la  the  jmajag  tb»  act  aadaa  saasldi 
of  the  freehoMhmdsaeC  waaeor  traK,  might  Imfe  hei 
iadgmeatciadilaf  aader  an  ekgsUf  md  Ibewbola  of  the 
of  the  debtor  aotm  arast  adght  have  heaa  mkca  ia  r^niatlaa  hj 
caadUeraadorawiitof  JM/sote;  balwMhieapeettaamea 
were  aet  aa^acl  to  eK«catiaa,aeltbaret  the  comama  lawaer  by  the 
iteofWealm.   Ibaa  came  te  alatata  of  fhmds  (t9  Omr.  f.  e.  3.  s.  li.)^ 


eww  ^  xotik 


ot  rn%  tQvxtT  or  ibdimiptiok*  2^7 

make  mch  fiirtlrar  asMmoce  of  Ae  bod,  8cg.  under  tb^  Atifie 
conditions  u  in  the  mortgage;  \uA  diough  die  <lioveoant  Ibe 


•  -. 


and  aulyectcd  uses  and  trusti  to  the  execution  of  the  bond  and  judgment 
credit»#l>  *  •  .       ' 

On  the  intetpietation  of  tflll  itatnte^  yrt  Imre  teen  tiiat  ft  has-been  ex*  tefmip  rf  re- 
pmshf  dcetdedv  Aat  the  equity  of' redemption  on  a  mortgage  of  teftse-  dn^fH/tm  aai 
hoMprMrtyvannot  be  tak«ft  tn  exeeMion  by  the  sheriff  under  a  tiririt  of  txlUmiMt^ 
fai  /loM.  ■   WiHi  rotpecl  to  equitiea  of  redemption  on  mortflagea  of  any  eme  at  mdi 
ireehM  property,'  llhattrnot  been  dtefiMtiv^^  hel<f,  that  an  equity  of  re-  cf  w^jecl,  coo^ 
demptkMloftain<iMigis*  infeeitnoltvithlnthe  totb sectloilof  theatatnte;  tnat  mtUrf 
bnt  it  may  be  contended  (and  it  is  preanmed  with  great  probability  of  snc-  crawa* 
eeM,  esp&ially  o»  a  eomparfson  or  thr  tenth  With  th^  thi^  pr^«^ing  sec-> 
tioni  of  the  statafe),  that  tliis  lOth  section  of  the  act  does  not  extend  to  im< 
plied  or  comtrnetif  e  trosts  of  any  Icfnd,  and  consequently  ndt  lo  an  equity 
of  itdtmptf  on  on  a  mortgage  In  fee,  whieh  is  a  eonstmetive  title  ralhef 
than  a  <*  trust.**    Lord  Thuriow,  however,  is  reported  to  have  said,  in  Luster 
V.  Ds/tand^  «  If  tliia  had  been  a  mortgage  In  fee,  he  [the  jadgmenjt  creditor] 
coald  only  have  extended  it  to  hold  ^VMuioue  ;**  that  is,  until  the  mortgagee 
took  possession  of  the  estate*    But,  says  Mr.  Sanders,  in  his  Trea.  on  U.  &  T. 
(vol.  1.  n,  SI 9, 3d  ed.)  **  it  seems  impossible  to  contend,  that  under  the  statute 
of  Fraaes,  tire  sheriff"  can  deliver  an  equity  of  redemption  «po»  an  executiod 
in  a  suit  ugninA  the  mortgagor.''    And  it  is  worthy  of  notice,  that  in  the 
esse  frf'PimtkH  ▼*  Pifason,  S  Atk.  S$0,  ^here  the  mortgage  ^aa  in  the.  Lord 
Hsrdwicke  ts  stat^  to  have  said,  he  should  be  glad  to  be  inforoied  whetlief 
tbere  was  anytestance  where  an  eqnity  of  redemption  had  ever  been  held 
to  he  IM»le  to  the  execution  of  a  boud  creditor  in  the  lifh-time  of  the  mort* 
mar?'  To  which  \ho  counsel  in  tlie  cause  answered,  that  they  did  not  re- 
colisct  any  snch  instance.— Tliese  observations,  so  fiir  as  they  go  to  shew 
tbat  te  enity  of  redemption  on  a  mortgage  in  fee  cannot  be  taken  in  exe- 
cstian,  have  been  in  a  mat  measure  eouBrmed  by  the  present  Vice-Chan- 
ceilar,  In  te  «ase  of  /•MA  ▼.  Duke  ^  NoifiUCf  4  Madd*  Rep.  M)4.  18fo  :-i 
**  A  jndgmoai  ccedttor,**  faia  Hdnomr  there  remarks,  **  has  at  law  by  the 
.stataia  «f  Fratid^  ckeeution  against  the  equitable  freehold  estate  of  the 
debtor  hr  te  hands  of  his  trustee,  jtrovUeA  the  debiat  ktu  the  wheU  hene/lcUit 
nUtnmi  %  kiA  ^  hikm  Uft  M.  purCuri  tnieresT  snly  [as  an  equity  of  redemption]^ 
tUjtiigmiwt  ertdUer  has  no  ixecMtum  ol  icv,  though  ae  may  come  into  « 
cttvt  ef-tqelty,  and  claim  there  the  saana  satbiaetion  oat  of  the  equitable 
iatoaalaa  ae  would  be  entitled  to  at  law  if  it  were  kgal.**— In  reference  t» 
Bortgi^tca  of  freaboM  property  Ibr  tensis  of  years,  the  eqaily  of  redemption 
ia  that^eM  wiM  not  be  extendable  at  the  suit  of  cteditors  of  the  mortgagor 
sny  aore  than  is-the  case  of  aa  e<(uity  <^  redenptloaon  a  mortgagee  in  fee, 
tliaagh  it  sfetoaM  seem  a  moiety  ot  ihe  raversioD  expeetant  en  the  term  mi^ 
be  extaadaA  with  a  ««ssdr  eiraea^io  daring  the  term.    1  Rel.  Abr.  094^  pi.  5. 
Bra.  AJbr.  ff.iamrfiln,  145.    3  Leon.  1 13.    Biaktrp  <^  BriaUte  ease.  Moor,  36. 
S«ij.  WiUlens  note  to  Saand.  Rep.  69.    Oiribig  v.  ijie,  1  Vara.  63.    Co. 
lilt.  Uee»    But  Mr»  Batler  la  his  note  (4)  observes,  «*  yet  H  has  been  said 
that  Iha  NVeialoa  itself  ia  not  axteadable,"  citing  Bro.  Noe.  Ca..nL  227. 
1  Rol.  Abr.  aeS,  pi.  6  and  7.    Mod.  40.  and  Garth.  lS6.-^Sid  f «tfr«  Mr.  But- 
^artalnaiiiline.  -Betaltboaalicqaitieaof  rademittiovniayiiotbetakeaih  £faj|y^ff» 
Mantfan^  Iheaeit  af  ^laauJ^iect,  yet  may  they  at  theaait  of  tfie  crown.  deanMa^^ 
iPf/iJb^^dS^wmwAn^Skmt.amm^  App. Sag. yendor dte Pafchaaer^  t4.  Jeeti&ltrown 
l&C^yU0mu  Ben. 34*1    Haace,  theraftnrey  an  equity  o^rodemptian  la  d<6e#. 
sQ^^.ae.ca0«»  eabu,  and  amy  beaold  uoder  an  eafiant.   Bee  35 Geo.  3. 
c.  Jtt.*di|tfwv.- JlctaaaMsv  Fear.  Rep.  lOa. 

lieB%,4Ma  absisaablai  that  a  )adgaran|  craatea  a  g«acr«{  Jim  on  tiMT  Hoa^iu^raieal 
eqate)^^  aadantoiM^  «aed  the  jedgMit  cMdttar  aavf  rade^,'  ponea^  eredt«or  m»  ac" 
344te<M»  BtraaUeee.    in  hot  the^jadienflat  eradilot,'eo0oritef  tothe  ^^hro  bm^  rf 
'1  fMMIJIfie  of  tha  eaarta,  haano  otheTwu^  (exca^t  fai  the  -f^niiy  of  rt^ 
it%^|Maiaa,  a60.)»  vfianivtarMi  jmlgniaDt  in  fefet  of  time  is  tfenylson  ; 
iniiyer  ndamptioii,  of  avuB^w  lte«lf  «f  tile  Maafit^tf  fat 
■^bag-tovoaurtef  eqiii^.    Bet  •  JeeadiBBt  or  band  ere- 
_^    ean.came  into  a  couit  er  eoai^  to  ulafay  the  ftdawiptlbe  of 
on  « laaaabold  estate,  mast  \mh'  t^ea  ont  «xeentleH*|  ibr  till 
I'linlialinBrt  -or  jadnaiant  wUl-  not  bave^ereaiad  any  Kan  6a>eiie'|MMrfy.'»' 
SkkAef  V.  IHsMa^  3  Atk.  «00,  postee^  343.  348.  6t3.    AH  betere««  differenr 
It  is -obaervablej  Hut  ihe«wila'^iiipris»ei»^iwafwr»farfei  <fst  ^hif^ 
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for  the  mbsoluie  sufd  making,  &€•  yet  it  will  be  ihe  ttOK ;  uA 

a  warranty  will  not  be  idlowed  .  in  such  farther  assorance.— - 

Bd].(g)(h).     I 

wmpois  with*      There  is  no  occasion  that  a  mortgagor  should  be  in  posses- 

teiMim^Miumg  sion,  or  execute  the  deed  on  the  land,  in  order  to  transferor 

UiU^i  Tfdttm.    ^•^'S"  ^^^  equity  of  redemption.    No  legal  title  passes^  nor  is 

[  S42  ]     Bny  right  to. the  present  possession  transferred,  but  merrly  a 

title  to  redeem ;  consequently  it  is  a  distinct  thing  from  the 

conveyance  of  the  legal  estate  in  the  lands,  where  the  grantee 

is  supposed  to  be  in  the  enjoyment,  aM  a  right  will  not  ps», 

if  the  possession  or  eruoynient  b  withholden  in  an  ad?ens 

way  (n). 

(g)  Atkuu  t.  IMmty  i  Ld.  Raym.  36.    S.  C.  Comb.  3i^. 


fvrikef 


Mode  of  con- 
ofyoRce  Iff 
equUjf  ^  re- 


Conveyanee  of 
equity  nf  re- 
dempHon  on 
mortgage  in  fee 
to  purduuer. 


appliea ;  to  that  if  there  be  two  writs  of  execution  delivered  to  the  iheriff  s( 
different  times,  the  fint  trin  have  priority ,  and  be  entitled  to  redeem,  tltoogfa 
the  last  be  In  part  executed.  HuteHnmm  ▼.  Johmetonef  i  T.  R,  7S9.  S.  P« 
Payne  v,  Vreme,  4  East,  643.  Et  vide  2  Marsh.  Rep.  374. 

(L)  AccordinKly,  ^Knicflr  ▼.  Boy«,  4Ves.  370.  There  Rachael  Boys  sad 
her  son  convened  copyhold  lands  to  a  mortgagee  by  lease  and  release  (mis* 
taking  theasfor  freehold),  and  covenanted  for  further  assnrance.  Thesoa 
died,  and  the  mortgagee  6led  a  bill  against  the  customary  Keir  of  the  sou, 
Mrho  was  an  iofant ;  praying  that  be  might  be  decreed  to  surreoder  the 
estate  to  the  plaiotim  The  Master  of  the  Rolls  (Sir  R.  P.  Arden}wd»  he 
%vas  clearly  of  opinion  tliis  covenant  was  a  contract  for  a  valnable  ooDsider^ 
ation  affecting  the  land,  and  would  affect  the  heir?  and  by  the  decree  it 
iiras  declared  that  the  covenant  in  the  mortgage  deed  bomid  the  land  dc^ 
acended  to  the  defendant. 

(M)  As  to  the  seaain  of  i|n  equity  of  redemption,  see  mta^  f59,  of  this 
edition,  note  (G). 

(N)  Before  we  quit  the  snbject  of  this  chapter,  a  few  obsarvBtioot  seen 
requisite  with  regard  to  the  mode  of  conreying  an  equity  of  redemptioB  to 
a  p«rclia$erd^*An  equity  of  redemption  is  an  assignable  intc^eati  widneta 
mere  chose  in  octioii.  Blak4  v.  JobksUmef  Pr.  in  Ch.  14S.  thoaf  h  in  9an^ 
v«  Kianatlon,  iK)stea^776,  it  is  said  to  be  in  the  nature  of  n  db«t  tnMtiici 
It  is  an  eeiote  m  the  land,'  possessed  by  the  mortgagor  in  virtue  «f  bit  aa- 
cient  and  original  right  witt&out  any  change  of  ownership.  W«^  bav^  seM 
in  a  former  note (aotea,  259,  of  this  edition,  note<G) ),  tbatithATC^oiODatld 
a  seisin  of  aq  equity  to  a  use,  though  for  all  snbstantial  pnrposet  tbmw^ 
be  an  epatabie  i^'sin  U^  a  vae ,  and  the  as e  wHl  be  considered  at  gi9v«ralpg  IM 
Qwnerfthip  ^  the  releasee  to  ^erve  the  nse .  being  trealed  m  «  pwe  eoadail 
pi^p  The  conUequeoce  of  this  position  b,  that  in  the  oony^aDce  ofaa 
oqnity  of  redem|)tion  to  a  purchaser  (whether  aatrangef  or  afortgagee)  ^ 
Indentures,  of  lease  and  release,  the  bargain  ah^  salf  ibr.  ^  yeac  vnU  he 
totally  inoperative;  ibr  the  subject  of  it  being  an  equity,  HO.nsQ'ifill  tiW 
on  the  seisin  of  the  bargainor,  and  tlus.atatate  copsofluwi^y  ^^myot^wMftr 
any  possession  to.  the  bargainee  who  tias  not  any  use  W,  wwfth  tbalufnaiit 
slon  may  be  annexed ;  but  the  release  will  operate  with  nqffepi.tt  tli««fM9 
as  a  mere  or  proper  release,  j  nit  as  it  would  have  done  witbqntaai^e  Kmiall 
and  sale  or  lease  for  a  year  preceding  it,  .'.'..*  >v/.  - 

Toarpro|>er  developement  of  the  sulyect  under  considliratiiiOi  #  sboaM 
be  viewed  in  its  di^rent  aspects,  lst|y.a8itrttgar^tiw|.|»xivnni9CVoCsS 
equity  of  redemption  on  a  mortgage  in  fee  to  a  pnrohaseri  2dlv.  as  it  le- 
gards  such  a  conveyance  to  >lie' mortgagee ;  ^clly.  as  it  leganls  the  <epf st- 
ance of  an  equity  of  redemption  on  a  mortgage  for  years  to  a  pnrclaHer; 
and.  4thly.  m  It  regards  such  a  «ouveyi^nce  to  the  mortgaief.»^Witb  resptCl 
to  the  first  ca^e,  it  is  observable,  that  as  an  equity  of  fedeonpijUmioaRnft  fct 
made  the  subject  at  a  statutable  usCi  the  most  formal  and  teiei 
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bf  roDveytfig  thti  species  of  property  to  a  purchaser  b  by  irrvitti  «r  ilfi%«« 
Mfiif ;  for  it  caoQot  pass  or  be  aJBTected  by  a  bargain  and  sale,  covenaot  td 
vtaod  sflsedy  lease  abd  release,  or  feoffmebt ;  thoogh  as  tb  this  latter  speci<SA 
of  assurance,  it  is  necessary  to  apprize  the  stnd^nt  that  a  feoffment  by  the 
Bortjagor  in  possession  will  pass  the  fee  and  disseise  the  mortgagee,  except 
to  far  as  by  payment  of  interest,  or  other  recosnition  of  the  estate  of  the 
mortgagee,  tneieoffment  may  be  impeached  as  nrandulent  within  the  prin-> 
cipfe  wDicn  governed  the  court  in  Femior's  ease,  3  Co.  77.  But  notwith^ 
standing  a  leate  and  release  of  this  species  of  Interest  will,  as  snch,  be  wholly 
iiioperatife,  yet  it  is  generally  resorted  to  as  the  preferable  mode  of  assiir- 
aace  to  obviate  any  difiiculty  which  a  defect  in  the  mortgage  deeds  might 
oecasioB ;  for  If  any  le^l  freehold  interest  or  estate  be  left  in  the  mort- 
gasor  through  the  ioefiiclency  of  the  mortgage  assnrance,  then  the  bargairf 
and  sale  for  a  year  will  operate  on  «nch  legal  interest  or  estate,  and  tlie  re- 
lease will  operate  by  enlargement  to  pass  it  to  the  parehaser;  and  as  td 
every  other  equitable  4ntereit  or  estate  remaining  in  the  mortgagor,  there- 
lease  win  (whether  it  have  any  operation  as  a  conveyance  by  enlargement  o^ 
not)  sobstautively  pass  such  eouitable  interest  and  estate  to  the  purchaser  by 
neaos  of  the  word  **  grants"  wnich  b  usually  Inserted  in  it,  and  even  withoot 
that  word  it  should  seem  the  equitable  estates  and  interests  will  be  transfer^ 
red;  for,  independetotly  of  the  general  doctrine  that  a  deed  taay  be  pleaded 
in  loch  a  manner  as  will  best  effectuate  the  Intention  of  the  parties,  the 
Triease  will  fbmlsh  evidence  of  a  contract  in  equity ;  and  the  learned  editor 
of  Watkins'  Elements  of  Conveyancing  (p.  118.)  has  observed^  that  an  equity 
of  redemption  may  be  transferred  by  mere  eontracti, 

If  io  cdnveytng  the  equity  of  redemption  to  a  uutelrilser  the  mortgagor  be  Rffcrualfm  fo 
dcstnnis  of  making  a  reservation  of  mining  or  other  liberty  on  the  bud,  he  jMrsM  knimg 
should  first  procure  a  conveyance  of  the  legal  estate  from  the  mortgagee  to  eyaifjf  ^  re- 
hfoself,  and  then  execute  a  regnlat'  conveyanbe  of  the  fee  to  the  purchaser,  denimeii  ealyi 
exeepting  aticb  rights  and  liberties  as  are  required ;  fbr  otherwise  the  reser-  vM  U  kuo* 
vatioB,  not  being  made  to  a  person  who  has  the  leeAl  estate,  cannot  at  law 
be  taahitained  against  tiie  purchaser.  This  inm  ditoided  by  Lord  EHenbd* 
rseg b  b  an  action  of  trotef ,  brotight  by  the  mortgagor  on  the  foltowlnr 
ene :— Many  y^n  ago  a  mortgagor  and  mortgagee  of  certain  manors  and 
Isodsln  f^e  conveyed  ttte  same,  and  all  their  estate,  &c.  by  lease  and  release 
to  a  punflisMer.  In  the  conveyance  was  contained  a  covenant  from  the  pur* 
chKer,  thai  it  should  be  lawfbl  ibr  the  mortgagor,  his  heirs  and  Assies,  tb 
ofcr  end  dif  fir  coak  and  other  minenils,  and  to  take  the  same  to  their  own 
MK)  witba  eoTenabt  also  by  the  purchaser,  that  be  Vrould  permit  thb  mort- 
Ktgor  and  hb  heirs  to  hMki  on  tkt  mndfor  game.  The  mortgagor  and  persona 
Habiiiir  mde^  Mm  continued  to  enjoy  the  privilege  of  digging  ooab  for 
■pwardi  of  aUtty  years.  When  a  question  arose  whether  the  defendant* 
(*ho  were  proprietors  of  an  acHoining  mine)  had  not  dug  and  cahied  away 
esabwMch  betonged  to  tlie  plaintiff  (who  represented  the  mortgagor^  aa 
bebg  tntm^ted  from  nude^  tnfe  lands  over  which  (he  said' covenant  and  exx 
ceptiott  rode.  A  notice  was  given  by  the  pbintilf  to  the  de^nddnts  not  t6 
dlf  for-e^M^'so  situated.  But  the  defendants  af^er  sueh  notice  eiica- 
ntedeoniiiMlU>le^uantlti«ft  of  coal  flrom  the  mine  In  miestion,  atfdcon* 
levied- IM  MiMe  to  their  own  use  :fdr  which  an  action  or  trover  and  con^ 
nnkm^tfta  bvottght  by  the plaiotlffl  At  tlie  ttbl  it  was  argued  fbr  bin,  Hiat 
tbe  eovenmt  entered  into  oy  die  purchaser  to  permit  the  mortgagor  and  hU 
birf  to  cttter  and  get  cods  was  a  reservation  and  exception  out  of  the  estat* 
c<u>e)«i>  by  the  mortgagor,  and  gave  him  and  hb  heirs  an  trehuite  right  to 
Ibe  eoub|  tthd  not  a  right  merely  concurrent  with  the  purchaser  and  hii 
heift.  '  B^ErfM  Ellenborottgfa  stopping  the  counsci  fbr  the  defendant,  said, 
M  fiie'Ui^blfcdiMi  point  of  dUfieulty.  H  amtempMiam  </  turn  the  morf* 
Wywawy  p^<r  ataHgtf  as  to  qny  Ugta  eiiaie,  and  thtrrfoti  6wld  mUktt 
pnt  Ol^t^rol  «IM^«  bM'  cintupunilf  fti^tt  H  MmteV  Miy  ihkif  out  of  H. 
Kowtf  lnl|^  hMi  been  ff  tllere  had  been  a  livery  of  seisin  or  a  fboifhiedt 
by  the  nortngor  and  he  had  passed  the  /egvl  estate,  it  was  not  then  ttecea<* 
iivy  to  4bcldis  V  bdt  ttet  ftircumstance  ttade  the  distinction  between  thb  And 
Asri  mmp0$lf  enm^  Anders.  307.  [5.  C.  174.  Godb.  17.  4  Leon.  147.  Cro. 
Oir.  lOf  •  dV.  t76.  Co.  LUt.  47. 149.  Shep.  Tobch.  77.]  for  he  (Lord  Mount- 
j«7)iMas  aibcd  of  tiie  kgdt  eH^e,  and  reserved  out  of  that  legal  estate  a 
iibertir  to  bUiiself  to  dig  and  ea  jty  away  albim.  In  the  ease  before  the  court 
the  ylaMUr  bad  «i#  an  excluiM  rirki  to  tb«  whole,  but  only  a  Wurty. 
iadgMM  tb«l4bi<fe  lird*  gIVci  fdi>  tbe  defendants.    Chieihm  v.  fmiam$on, 
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.•  f%.  IRtb  t^rdl  to  t'coirrcirttice'Of.tlie  f<p^|y  «f  itteiyiiaD.  or 9 
|BQrt9^^  in.  fee  |o  Jfbe  m^rtfV^^i"^^  b«ve  BreYiouly  hml  4>ci)Mion  to  n- 
piirk  (i(|itM4  I2t«  or  this  editioD,  ndte  (N)«)  taat  no  legal  Impedittient  fxiiti 
ta  prevj^t  tie  mortgagee  from  pnrchaung  1;^  equity  of  leflemption  of  the 
fnortgiigory  an4  now  witli  resBect  to  tlie  mode  of  carrying  such  oootnct  iato 
eie<)i|tw9,  it  is  obeervable  mf  ^  mere  release  indoraed  on  tlie  back  of  tlie 
niort0i(fe*peed  will  be  a  ftQAci^DtaBiarance,  for  jby  that  means  the  equity  of 
redemptioD»  if  conveyed  to  Uie  mortgagee,  will  beoorae  mersed  and  anaUn- 
lated  in  the  legal  estate,*  ai|d  the  mortgagee  wtil  be  seised  of  the  fce4ioipl& 
discb^med  of  the  mortgage.  An  indorsement  of  this  kind  is  freqoently  e^ 
fected  by  deed  poll  -,  bat  as  it  will  be  proper  that  there  shoald  be  ooveoanti 
with  the  purchaser,  that  no  act  has  been  done  to  incDoiber,  and  for  farther 
^arance,  an  indenture  seems  to  be  the  appropriate  form.  In  which  csks 
separate  deed  will  be  found  more  convenient  than  an  indorsement  on  the 
liortgase  assurance.  But  it  is  proper  to  remind  the  student,  that  in  a  cue 
of  this  kind,  a  release  alope  is  rarefy  relied  on  ^  a  lease  and  release  is  more 
usually  adopted  for  the  sake  of  caution,  and  in  analogy  to  the  common  pnM> 
ticc  of  conveyancing. 

3dly.  In  the  instance  of  a  mortga^  for  years,  the  mort^gor  has  both  the 
equity  of  redemption  and  the  reversion  expectant  on  the  term.  .  Amhtnt  t. 
fjUtoHf  Fitzff.  99.  S.  P.  Park  on  Dower^  140,  et  antea,  p.  251,  of  this  editKm, 
note  (A).  ^  a  late  case,  however,  the  Barons  of  the  exchequer  held,  that 
if  if.  have  the  fee^simple  of  lands,  and  mortgage  them  for  a  term  of  one  thoo* 
sand  years,  he  will  no  longer  have  any  estate  or  interest  in  the  premisei 
higher  than  a  right  to  redeem;  that  the  mortgagee  will  have  the  legal  estate, 
hot  tlie  mortgagor  only  an  eoifi/y  of  redemption*  Rex  v.  Alfbottf  S  Pri.  193. 
And  a  simihir  jpoint  seems  to  lia?e  been  hinted  at  in  Marks  v.  Mvke^  10  Mod, 
4S3.  This,  it  is  presumed,  i^iist  be  understood  not  as  denying  the  cxisteoce 
of  a  reversion,  but  as  applying  solely  ^0  the  consideration  of  the  relatioii 
(etween  the  mortgagor  and  moct^agee.  The, reversion,  it  is  (mt}  forms  ih) 
ffixXof  the  inort^;age  iransactioni  and  inasce]'tai,u\pjK.t$e  estate  ^m, interest 
qf  a  mortgagor,  it  would  Qot  be  strictly  correct  to.^fi^9  that  he  Ima^lso  a  R* 
irersion,  for  he  lia^s  not  tlie  reversion  ip  virtae  of  1^  cl^^ifacter  of  ;nikor^pag0r| 

Jut  as  tenant  of  the  fee-simple.  Taking  this  to  be^iq^prjbbabljLineaoiag  ot 
le  Court,  we  proceed  to  observe,  that  a  sale  of  the  equity  of  redemption  is 
gcneraiiy  understood  to  comprehend  a  sale  of  the  reversion  also.  As  to  tha 
^uity  of  redemption^  we  have  seen  that  it  may  be  transferred  by  mere  conf 
yact,  gran ty  release,  or  assi^ment,  either  to  the  mortgagee  or  a  stranger, 
but  that  a  lease  and  release  is  generally  preferred*  With  respect  to  the  re« 
version,  that  catf  be  propeirly  conveyed  by  gi^ant  only,  but  it  is  more  com- 
monly piissed  by  lease  and  release,  in  order  that  the  releasee  may  haye  in  bit 
^wn  hands  the  means  of  shewing  that  t(iere  was  a  particular  ^estate.  In 
which  case  the  conveyance  by  lease  and  release  may  combine  a  isansier  of 
the  eqaity  of  redemption  and  a  gran^  of  the  reversion  also  in  one  deed.  The 
reversion  will  pass  by  the  general  words.  No  ofiier .  particular  descriptiflB 
^111  be  necessary. 

4thly.  When  the  mortgagee  for  years  purchases  the  equity  of  redemptioiv 
it  is  usual  to  recommend  that  the  conveyance  should  in  d^s  case  also  be  by 
lease  and  release.  A  mere  release  to  tlie  mortgagee  wottld  operate  in  en* 
largement  of  his  estate  and  extinguish  his  term.  Bnt  it  is  apprehended  it 
would  have  this  eflfect  only  in  case  he  had  entered  on  the  premises ;  for  tiQ 
then  he  will  have  had  nothing  but  an  intereeee  temUni^  which  would  not  he 
sufficient  to  support  a  release  by  enlargement.  Litt.  s.  459.  Co.  Litt  46  b, 
^70  a.  The  term  too  is  usually  a5si|;ned  to  a  trustee  to  attend  the  inberitr 
ance  preparatory  to  a  conveyance  or  the  equity  of  redempUon,  lo  which 
^ase  the  mortgagee  would  not  have  any  estate  to  enlarge.-*On  the  whole, 
Iherefore,  a  decided  preference  seems  conferred  on  a  lease  and  release,  as 
the  best  mode  of  conveying  of  an  canity  of  redemption  In  every  ca$<*« 
A  form  of  this  species  of  assurance  will  lye  found  in  the  Appendix,  No.  XIX« 
^ith  variations. 

I  A  few  words  appear'  necessary,  in  this  place,  as  to  the  mortga^  of  an 
equity  of  redemption.    A  second  mortgage  should  invariably  be  in  tee ;  bnt 

Sis  at  all  times  a  very  ineligible  security.  If  the  eqiiity  of  redemption  be* 
ng  to  a  woman,  her  husband  (if  any)  may  b^  entitled  to  curtesy,  and  for 
want  of  the  legal  estate  tlie  second  mortgagee  cannot  bring  an  ejectment,  or 
pursue  any  other  legal  remedy  for  payment  of  his  money  out  of  the  Isindy 
bnt  in  ^1  cases  he  will  be  driven  to  a  court  of  equity,  even  to  obtain  the 
payment  of  his'  interest.  He  may  indeed  sne  the  mortgagor  on  his  personal 
covenant  for  payment  of  the  prinei^F  money  and  interest;  bat  if  the  mort- 


WHO   MAY   CLAliU;  TKE   SeVlTY   OV   RBDSMPTIOK*     '  )  ^Xl 

lligir  be  to  'imJtgmt  cihtiwwtanaWf  «v«Btl»apittik'wiUbeof  liMe.ivailto 
trim. .  Beiides,  the  fin%  iuortf;ggee  mav  siibaeqaently  to  the  second  inort- 
^#p,and  without  notice  of  it,  make  uirther  adtances  to  die  mortgagor, 
vhich  he  wiU  be  entitled  to  tack  to  his  origintd  mortgage  in  preference  to 
the  subsequent  mort{;[agee,  and  a  third  mortgagee  without  notice  of  the  se- 
esnd,  any  h^  up  the  first  mortgagei  nnd  oast  the  second  mortgagee  of  his; 
leciuitj  completely.  .  The  mortgigor  dso  may  secretly  have  made  a  previ* 
ons  mortgage  or  disposition  of  the  equity  of  redemption,  against  which  no' 
QWlian  or  iaonirycaa.  protect,  for  the  vale  ia,  f ni prttfr  esf  is iempore, polior 
at  in  jure.  There  is,  bowpver,  one  case  where  the  mortgage  of  an  equity 
df  redemption  may  be  accepted,  and  that  Is,  where  the  mortgagee  advances- 
to  money  without  haying  f ofice,  a$,  fAe  Iti^e  qf,  hi$  morigagtt  of  any  pre- 
tiou  incombrauce,  aikd  can  get  in  a  term  for  years'  prior  to  the  tot  mort- 
\f^ ;  for  the  acquisition  of  such  term  will  give  the  second-  mortgagee  the* 
ileitatp,  and  con^iiently  4  preference  aven  to  the  fimt  incnmbrancer. 
tfiis  more  wtfi-be'sa^d^eteafter,  as  *alsoof'the  effect  of  notice  given  by 
the  second  mortgagee^ ^'tbe  first  legal  iocmnbiancery  imm^ately  oy.ttai 
execntioo  of  bis  m^^ge. 

A  form  of  a  secomT  and  third  mortgage  will  be  found  io  the  Appeodiz. 
Vol.  XX.  add  XX<.  ' 
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As  the' mortgagor  may^  a(  any  reasonable  time^  call  upon  Ae  jiforfg^^or,  and 
mortgagee  to  permit  him- to  redeemi  aoi  likewise  may  any  per*  ^^l^^^^^ 
SOD  clasmin^  *aii  iiiticre^J  under  liim  (b).        \     \  i      .     .   i   rediem. 


(A)  TliU*Cha{>tfer  contains-^lst.  An  ^npmenition  of  the  p«^sous  vrifo  may    CmiienU  of     ' 
redeem,' from  S4.i  to  56s;.    2d.  A  consideration  of  tlie  modes  of  contribntio^   cMpitt*    '   '  ' 
by  a  tenant  for  life,  vrben  tbe  incumbrance  is  paid  p^  by  hii^  and.  tl^e  r<y 
maioder-ma^,.fVom  36S  to  366.     3d.  A  statement  of  the  Utf  as  to  ex o- 

nertiion  i^heti  the  incumbrance  is  dischar^edby  a  particuW  tenant,  as  by 
^  tciunt  for  tffe^or  a  touant  in  tail,  atid  herein  of  a  r^emptiou  by  a  daughter 
^nst  a  posthpmous  son,  frgiii.  363  to  360.  4th^'  A  des(;rii>ti9n.of  the  cas^ 
Vhcrfm  Oie  equity  of  redemption  is  considered  assets,  from  3^9  to  3d0« 
5th.  An  inquiry  whetlier  there  may  be  a  potaesaio  frtUrU^  of  an  equity  q^ 
redemption^  in  page  381.  6tli.  An  lUYestigation  of  tLe  title  nece^ary  to  be 
ibewn  on  coming  to  redeem,  from  381  to  386.  7tb.  Anacc9uut  of  certain 
iDles  in  equity  as  to  redemption,  from  386  to  391*  8th.  A  view  of  tlie 
equity,  where  there  are  two  mortgages  on  separate  estates,  or  p.  defective 
further  charge,  from  591  to  393.  0tb.  Au  explanation  of  tb^  rules  as  tp 
buying  h^' ineilmbrances,  from  394  to  397.  10th.  A  consideration  of  the 
rases  on  tacl^ng,  particularly  with  a  view  to  the  tacl^in;;  a  bond  to  a  mort- 

gge;  fhmi  3^  to  407.    11th.  A  solution  of  the  period  wbic{i  will  effect  a 
r  tp^t\^^aity  of  rcdeoiptioQ,  and  herein  of  Welcli  mortgages,  from  408  •.  t 

to  439.    12QI.  A  survey  of  the  necessary  parties  to"  a  m\\  to  redeem,  fro^ 
j39  to  439** .  And  lastly,  A  reference  to  the  subject  of  clandestine  mortgages,    , 
from  4^4  to  tlie  end'bf  the  chapter.    .     ' 

(B)  ^r'X^myns,  B..in  delivering  t(e  judgment  of  |he  Court  of  Exche-    Uen  on  lani^ 
qner^  in  ifk  case  of  Jones  v.  Meremhy  Com.  Rep,  670.    But  it  is  not  reqo^    eHher  legal  or 
Bite  ttsit  inch  person  claim  by  express  assignment  from  the  mortgagor^  for    e^uiiable,  cm- 
^is.  heir  ft  ea^ecntor  may  redeem  as  well  as  his  assigns.    So  a  tenant  ip  fen  right  to 
dowtrj  Aim  a  temmt  by  the  curtesy,  whose  estates  are  created  by  act  of  law,    redeem, 

aiay  rtAe^m^  antea,  S51»  in  ao/is,  and  353»  postea.  The  ground  for  redemp- 
tloB  leoii  to  be|  the  having  an  interest  in  or  lien  upon  the  land.    He  that 
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robuOanf  gifi 
mayrideem* 


And,  tiiereforey  where  a  man  made  a  voluotarjr  detd^  and 
i^fterwards  mortgaged  the  same  lands,  and  tbejirst  deee^ioa 
trial  at  lawy  was  found  fraudulent  against  the  mortgagee  (a); 
r  344  ]  y^  ^"  ^  b'U  exhibited  bjr  the  person  to  whom  the  deed  «m 
made  to  redeem  die  mortgage,  it  was  held,  that,  though  the 
first  deed  was  fraudulent,  because  voluntary,  as  to  the  mortgage, 
jet  it  was  good  as  to  the  equity  of  redemption,  and  would  psw 
that ;  for  a  voluntary  deed  would  bind  the  party  that  made  it, 
and  his  heirs. 

Assignees  of  a  bankrupt  may  redeem,  or  ass^  an  equity  of 
,  redemption  (6)  (c). 


5S»  nMif  oMifT- 
iire«  qfl 


(a)  Rmid  v.  C^wrighi^  1  Ch.  Ca.  [For  more  on  vQlqnteers,  lefl  mntn, 

59.    Howard  v,  H«rrtf«  1  Vem,  193.  166,  of  tbis  edition,  in  nolii.— £tf.] 
Nelson,  101.     1  £q.  Ca.  Abr.  316.       (6)  Drake  v.  Mayor  ^  Exeter,  l  Ch. 

Bmikrpp  v.  HVat,  8  Rep.  Ch.  6S.-i-  Ca.  71. 


Bmdn 


fkdinUrat 
■Mil  TtdtMau 


JpMkrufiean* 
mirtdiem^  but 
puoUaUdiUitr 


lias  mob  interest  or  lien  may  red^m ;  he  tbat  has  none  eannot.  TVrrfore, 
|f  a  man  enter  into  a  bond,  in  which  he  binds  himnelf  and  his  bein,  sad 
dies  leaving  real  estate  to  descend  to  his  heir,  snl\>ect  to  a  nMrtgige  for 
years,  and  the  heir  sells  the  equity  of  redemption,  the  obligee  cannot  ic* 
deem  tlie  mortnce  withant  having  first  obtained  a  jndgment  at  tew  sgaisit 
the  heir,  for  till  then  he  will  not  nave  had  any  lien  on  the  estate.  BtUmn 
V.  fiateWMii,  1  £q.  Ca.  Abr.  315.  But  an  equitable  Jien  will  entitle  the  io- 
^umbranoer  to  a  redemption ;  as  if  a  man  on  his  marriage,  article  tbst  cff- 
tain  lands  shall  be  setUed  on  his  wife  for  life,  with  diven  remainders  otcr, 
and  fifterwaffds  mortgages  the  same  estate  to  one  having  no  notice  of  tiie 
articles,  and  dies,  his  widow,  having  an  eouitahle  estate  for  Ufe^  will  be 
entitled  to  redeem ;  for  by  the  articles  she  wiU  be  considered  in  equity  si  s 
pnrdiaser.    Hojfmer  v.  flaymcr,  S  Ventr.  343. 

It  Is  further  observahle,  that  an  assignee  of  part  of  the  estate,  or  an  si- 
•isnea  of  a  partial  interest  in  the  equity  of  redemption,  mi|y  redetm  Ae 
wisif  mortaage,  as  in  the  case  of  a  redemption  by  a  dowress,  a  joiatrcis  ^ 
Unant  by  the  curtesy  (postea,  351. 35t.\  and  indeed  as  in  the  case  of  s  re- 
demption b^  almost  every  subsequent  incumbrancer,  and  if  there  be  two 
^nch  assignees,  who  cannot  consequently  both  redeem,  their  preference  to 
iredemption  will  \te  decided  by  the  rule,  Qui  prunr  i$t  tetapare  potior  at  jsre. 
In  Spragg  v.  Bimkea^  5  Ves.  587^,  the  Master  of  the  Rolls  pot  to  himself  tkii 
difficulty :  "  My  doubt  is,  whetber  the  Court,  thouah  they  do  permit  eqoit- 
able  interests  to  be  assigned,  will  not  requir0  that  tuey  shall  all  escne  togC' 
ther,  otherwise  a  man  may  make  twenty  aiferen^  assignments,  and  esch^ss- 
signee  will  be  entitle  to  redeem."  The  assigoee  who  files  his  bill  first,  will 
undoubtedly  l>e  entitled  to  preference,  but  he  will  not  be  allowed  lo  ttdeem 
fro  uUercMte  mo,  for,  by  a  subsequent  decision  (is  Ves.  59.)  it  Is  stated  to  be 
now  dearly  settled,  t|iat  a  subsequent  mortgagee  redeeming  a  prior  oiiei 
must  redeem  htm  entirely,  or  not  at  all,  paying  the  whole  ana»  dne,  aud  pst- 
ting  himself  completely  in  his  stead,  and  that  though  tlia  second  mortgage  be 
only  of  par^  of  the  estate  comprised  in  the  first  fnortgage,  and  Iindera4if- 
fe^ent  t)tle.    PaUc  v.  ClisUon^  12  Ves.  48. 

(C)  This  is  on  the  principle,  that  all  equities  of  the  bankrupt  v^t  iatbe 
assignees,  for  wliich  see  note  (S),  antea,  19S9  of  tliis  edition*  The  oiief  of 
HUduoek  v.  Sedgwick,  a  Vem.  161,  and  Pope  v.  Oasloar,  ih.  286,  are  abo  in 
point,  and  shew  that  the  assinees  ar^  entitled  to  the  equity  of  redrmpdoot 
and  may  redeem,  fiot  the  bankrupt  himself  cannot  redeem,  for  ail  his  Ut« 
terest  has  been  assigned  to  the  assignees^  and  no  pimary  efuiey  resides  to 
htm^  If  the  equity  of  redemption  be  a  surplaa  to  which  he  is  entitled,  be 
cannot  sna  for  a  redemption  in  his  own  name,  but  must  resort  to  tbesi- 
signees  iY>r  their  concurrence,  in  whose  name  the  suit  and  proceedings  most 
be  commenced  and  continued.  If  tliey  refuse  to  leud  thar  assistance  to  tb? 
bankrupt,  he  may  (after  bavtag  offered  tlieiu  an  adequate  todeinuit}}  covp^^^ 
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So,  KkewiBe,  €  tenant  niajpiit  bimsdf  in  thr  plane  of.tfie  Lm^mtfU' 
Aortiagor,  «nd  either  redeem  himself,  or  get  a  fiiend  to  do 

il(c)(D)- 

Where  one  agreed  to  leave  bis  wife  «£lOOO,  if  she  sui^ved  Bond  creditor 

iim,  end  a  bond  was  given  by  him  to  her  to  secure  it ;  she  was  ^^XJk  rOwed 

Screed  in  equity  to  have  the  bene6t  of  the  bond,  altboiigb  fe«-  at  law, 
leased  at  law  by  the  marriage,  and  let  in  to  redeem  a  freehold 
and  copyhold  estate  mortgaged  {d)  (e). 

And  an  assignee  of  the  equity  of  redemptiou,  which   bat  Amgnee  of 

been  deserted  for  a  time,  but  not  that  period  which  is  a  bm*  to  ^'^^\^%ak\ 

n  redemption,  will  (e),  if  there  are  circumstances  which  would  dtm^iwn  ahvn^ 

doned  for  fifteen 
yettrOf  may  re* 
fc)  Dongl.  Rej^.  SS«   Keeehs,IfaUt       ld)Aetoik  v.  i^«rcr,  e  Verii.  480.   deem. 
supra,  806.  •  [S.  C.  postea,  71S.-^£rf.1 

{e)  Vide  iofta,  408. 


tbcm  to.  concur  in  redeeminj^  the  mortgage  for  his  benefit,  by  petition  to 
the  CiiaficeUor.  Sitrogg  v.  Binkeij  5  Ves.  d87.  fiat  an  in»oWent  debtor, 
wbo  »  entitled  to  an  equity  of  redemption  as  a  sarplns  after  payment  of 
Ms  debts,  may  in  his  own  name  file  a  bill  to  redeem.  Per  Mssfer  of  the 
Rolls,  ib.  589b 

(D)  And  that,  although  he  be  lessee  of  the  mortgagor  only  after  the  mort- 
gage made.    S  Cra.  Dig.  liq,  f  d  edit. 

(E)  A  bond  does  not  bind  a  copyhold  estate,  yet  it  was  said,  that  as  the   Bomd  mi 
freehotd  and  copyhold  premises  were  both  in  one  mortgage,  the  widot#  ing  on  copy- 
ibuatd  he  entitled  to  redeem  the  whole.    The  perntiarlty  bi  this  ease  arose  hotde. 

from  the  circamstance  of  the  parson  of  the  parish  having  been- employed  to  How  affected  by 
draw  the  marriage  agreement,  and  he  made  the  bond  from  the  Intended  hns-  tmirni^e. 
biod  to  the  intended  wife,  which  bond,  by  the  marriage,  liecame  Toid  at  law 
(Co.  Litt.  S64  b.),  bnt  not  in  equity,  for  there  the  husband  and  wife  mtly 
loe  each  other.  Cannety.  Buckie ^  f  P.  Wms.  £45.  Wettkym  v^lVatkyns^ 
9  Atk.  96,  97-  The  case  of  Actnn  t.  Pierce ^  nbi  snpra,  seems  to  be  the  saiac 
with  that  in  Salk.  325,  where  Holt,  C  J.  Is  said  to  Imve  differed  in  opinion 
irom  Qonld  ami  Tnrton,  Justices,  the  former  holding  that  the  bond  waft  alb- 
solotely  extinguished  cm  the  marriage,  the  latter,  that  it  wuft  hut  smpetidedy 
sad  that  it  revived  on  tite  deatfi  of  the  hnsband,  but  the  Chief  Jhnstic^  al- 
lowed that  If  it  had  been  a  covenant  or  a  promise  made  to  the  wlfu  dsm 
i*/tf,  to  make  a  provision  for  her  in  case  she  survived  her  hhsbntidf  these,^in 
re|ard  they  would  have  been  executory  and  have  rtiised  ik)  present  dtily, 
would  bave  been  good,  they  would  have  depended  on  a  fntint;  contingeney, 
which  could  not  have  happened  during  the  coverture.  For  other  ^ittt\>n 
this  sidijeet,  see  f  Koper,  Botmi  and  Feme,  77. 

'  Hefore  «  bond  creditor  will  he  permitted  to  redeem  a  mortgage,  he  tiifltbe   Bond  creditor 
requifwl  to  procnre  a  judgment  at  law  on  his  bond,  fitr  till  then  no  Heo^ill   mn$t  obtain 
hsivebeeik  created  on  the  bind.    Thus,  in  Bdteman  t.  Batemtm,  Pr;"Ch.  judgment  b^ort 
\^  where  a  person  bound  himself  and  his  heirs  in  u  bond,  and  died,  leai^lng   ht  can  redeem*, 
real  esbtte  to  deieend  to  his  heir  subject  to  a  mortgage  for  yeavs.  Lord 
Keeper  Wr^t  held,  that  the  bond  creditor  could  not  redeem  a  mortgcige 
for  yeari,  witliout  first  having  a  judgment  at  law  against  the  heir }  although, 
bis  Lotttisliip  added,  it  might  have  been  otherwise  m  the  ease  of  a  mortgage        -.'-'».  -. 
luiee.    Tha  dlffbrenee,  however,  Is  not  very  perceptible,  for  n  Judgment '        "    -  i  . 
wiUcrcatea  lien  on  an  <»qttlty  of  red^Mnption,  whether  it  be^^n  %  mortgage  in   ^^  -'  -''j  *«'  * 
fee  or  on 'a  moHgage  for  yearft.-^It  is  also  obsewable,  that  a  W^eni  «redt.  Judgmen^^f^ 
Ia*  has  a  right  to  redeem.    The  Lord  CimnceHor,  in  Skwf  <r.  ScttttcirtMgh^   ditor  may  ra- 
iVci,  538.  where  there  was  a  hiortgage,  then  a  jodgmenf,  and  after  that  a  deem. ' 
Meond  mortage,  said,  the  Judgment  eredltor  miight  redeem  the'  first  mort- 
giga  in  prefeiVQce  to  the  seeOnd  thortgagee :  and  this  is  now  an  cstabli^ed 
mle  ia  equitv.  *  Vfde  Bufdtnt  v.  Hethiedy^  $  Atk.  71)9.     Kinffv,  MaPrieal, 
Ibid.  t92.    Churchia  V.  iirQtt,  Nel$»  Cb.  Kep.  89.    I  Cfa.  Ca*.  dJ« 
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fr&t€timit  keir 


nduee  the  eooit  tadeereeft  redemption  ui  IkvMr  of  tii«  nmu 
gi^of  or  his  repreaeiitA^c^  beseBtitleil  to  the  benefit  of  it 
Therefore  Lord  Hardwicke  {f)^  in  a  case,  where  a  prowl-* 
ing  assignee  had  bought  an  equity  of  redemptioBy  vbieh  had 
been  abandoned  for  fifteen  years,  for  a  very  inconsidQnhle  sam, 
imagining,  that  from  some  knowledge  of  tlie  law,  he  might  be 
able  to  unravel  a  great  number  of  circumstances,  and,  hy  that 
means,  entitle  himself  to  a  redemption,  was  of  opinion  that 
he  was  entitled  to  a  decree  to  redeem. 

But  tliough  Lord  Hardwicke  decreed  a  redemption  in  tbt 
last»mentioned  case,  he  did  it  only  upon  terns,  which  were, 
that  the  assignee,  in  taking  the  account  before  the  ^Master, 
should  be  confined  to  surcharge,  and  falsify  only,  and  the  io« 
terest  upon  the  mortgage  be  computed  at  5  per  cent,  although 
at  that  period  money  bore  a  higher  rate  of  interest, 

A  mortgage  by  a  popish  heir  may  be  redeemed  by  the  next 
protestant  heir  (g)  (f). 


(/)  Anon*  3  Atk,  S14. 


(ff)  Jones  V.  MereiUh  et  A  Enh. 
346.  S,  C.  Com.  Rep.  661. 


Boman  cMoVc  (F)  Tbim  if  A.  mortgage  his  ettate  to  B.  and  die^  leaving  one  ton  wad 
f»9if  ftdoemf  three  daughters,  and  afterwards  the  son  dies,  leaving  the  estate  to  dcesoeod 
Wr^  to  his  sisters,  who  being  educated  in  the  Koman  ca£oUc  religion,  coatinoo 

to  profess  the  same.  Their  aont  being  the  next  protestant  kin,  wUl  be  eoti- 
tied  to  the  redemption  of  the  premises,  and  after  redemption  she  will  be 
entitled  to  hold  the  same  for  her  own  benefit.  Jones  v.  Meredith^  ubi  saprs. 
Bnt  the  laws  against  papists,  as  we  have  previonsly  remarked,  are  now  eon* 
•iderably  mitigated,  see  antea,  106,  of  tuis  edition,  in  moUs*  By  the  stits. 
18  Geo.  3.  c.  60.  31  Geo.  3.  c.  32.  and  43  Geo.  3.  c.  30.  (chronologically  ex- 
plained in  Mr.  Bnller*s  n.  (2),  a.  iii.  to  Co.  Litt.  391  a.)  Roman  catholics  are 
permitted,  on  taking  the  oath  and  declaration  prescribed  by  tiiese  acts  (tlie 
substance  of  which  is  expressed  in  p.  lOT,  antea,  of  this  edition,  w  not'a)  to 
hold  and  enjoy  lands  descending  from  their  ancestors,  or  which  they  may  or 
shall  have  acquired  by  purchase.  The  consequence  is,  that  m  popish  heir, 
taking  the  necessary  qnalificatiotts,  may  now  redeem  the  estate  in  exchuioo 
of  the  next  protestant  heir ;  and  in  tlie  case  of  the  three  co-heiresses  heinf 
Boman  catholics,  as  in  Jbaes  v.  Meredith^  it  is  presumed,  that  if  one  of  them 
should  qualify  herself  to  hold  estates,  she  might  redeem  the  whole  mortgage, 
and  ei\joy  the  premises  in  exclusion  of  her  aunt  and  sisters.  The  only  cste 
that  has  occurred  on  these  statutes,  or  rather  the  first  of  them,  is  thtt  of 
Bmating  v«  ITtiltanwni,  18th  December,  1783,  stated  in  Jacob's  Law  Diet, 
tit.  Papist,  s.  II. 
ScQtchcathoU(S»       The  stat.  31  Geo.  3.  c.  3t.  which  is  the  principal  act,  does  not  extend  to 

Scotland;  but  by  the  33  Geo.  3.  c*  44.  Roman   catholics  of  tliat  part  of 
Great  Britain,  who  shall  take  an  oath  similar  to  tliat  prescribed  by  oie  31st 
.    T  of  his  late  Mt^esty,  before  the  sheriff  depute,  or  two  justices  of  the  peace 

for  the  county  where  they  reside,  may  hold,  enjoy,  alien,  Stc,  real  or  personsl 
property,  ai  any  other  penon  or  persons  whatsoever,  any  thing  in  the  act  of 
the  8.th  and  9th  session  of  the  first  parliament  of  Scotland  of  king  WilUam, 
or  any  other  act  or  acts  notwithstanding. 

In  Ireland  an  oath  of  allegiance  and  declaration  was  framed  fpr  papists 
by  the  stats.  13  Se  14  Geo.  3.  c.  33.  and  by  the  21  &  f  2  of  the  same  reign, 
c.  S4.  Roman  catholics  taking  this  oath,  and  subscribing  the  declaratido, 
are  qualified  to  purchase  or  take  by  grant,  limitation,  descent,  or  devise, 
any  lands,  tenements,  or  heredttaaients  in  Ireland,  or  any  interest  therein 
(except  adyowsons  and  manors,  ol*  boroughs  retttmiug  members  of  pariw- 


*i  M  >>       V< 


ftjsh  coiholic$f 
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An  equity  of  redemption  will  foUov  Jhe  coetom  m  to  Ae  CMmary  Mr 
legal  estate  ^A).    In  borouglMoglUli  lends,  if  mortgaged,  the  JIL^^^S 
equkj  of  redemption  will  descend  to  the  youngest  son,  to  ioj^h-eng* 
whom  the  landa  descend*  ' 

So^  in  mortgages  of  gavelkind (t)  lands,  which  descend  to  ^aUfUchU. 
all  the  children  (ti)  equally,  the  equity  of  redemption  descends  to  jgnd.  ^^ 
all  likewise  (g). 

(h)  S  Vez.  S04.  (t)  irud.  (il)  [Sons— £tf.] 

■    >  ■  ■■  ■  ■  ■■■■■■■  mm        m        t       m   I        k.ippi.j  iHiiw 
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meat),  and  to  dispoie  of  the  same  by  will  or  otherwise ;  and  tach  lands,  Arc. 
10  purchased  or  taken  are  to  be  descendible  according  to  the  course  of  the 
common  law,  and  devisable  and  transferable  in  like  manner  as  the  lands  of 
Protestants ;  and  this  act  is  confirmed  by  the  SS  Geo.  3.  c.  SI . — Consequently 
papists,  whether  in  England,  Scotland,  or  Ireland,  sabmitting  to  the  re- 
qnisitions  of  the  above  mentioned  acts,  may  now  both  take  estates  in 
aiortgai^e,  and  redeem  the  hypothecation  of  snch  as  devolre  on  them  eidier 
by  descent  or  purchase.  ^ 

Bnt  it  is  observable,  that  the  statutes  thus  relaxing  the  old  penal  and  Mfiig^e  &m 
disabling  laws  against  popery  are  not  to  be  construed  so  as  to  defeat  a  bam&  ffiih  qf  dss- 
jU«pordiase  previously  made  on  the  faith  of  those  laws.  A  case  of  this  si^tey  a<>a<itf<it 
description  recently  occmned  the  attention  of  the  Court  of  Chancery  in  "•*  rftmwurds 
Irdaiid.  By  a  statute  of  Anne  (t  Anne,  c.  6.  Irish  statutes)  it  is  enacted,  t^btu^  Mii9tt 
that  m  case  the  eldest  son  of  a  papist,  possessed  of  real  property^  shall  coi»* 
form  to  the  proteatant  religion,  this  act  of  conformity  shall  reduce  the  fisther 
to  the  condition  of  a  tenant  for  life,  and  give  the  estate  to  the  conforming 
son,  subject  to  provisions  for  younger  children.  In  the  case  in  qnestioii 
( Jfowe  V.  BmioTy  2  Sch.  Sc  Lef.  253.),  the  defendant  Jaasea  Batler  renounced 
tbe  religioD  of  his  fathers  and  embraced  the  proteatant  Mth.  A  oertlficate 
of  the  bishop  of  the  diocese  in  which  he  resided  was  produced,  evidenofaiff 
hts  abjuration  of  the  **  errors  and  corruptions  of  the  Church  of  Rome,"  ana 
his  reception  into  the  communion  of  the  Church  of  Ireland.  On  the  credit 
of  this  certificate  the  phiintiir  Stephen  Moore  advanced  to  the  defendant 
stveral  sums  of  moneys  and  took  a  mortgage  of  certain  estates  (the  defend* 
aar*  fiither  being  then  living)  for  securing  the  re-pavmentof  the  monc|y  lent. 
The  Lord  Chancellor  being  of  opinion  that,  notwithstanding  the  biahop*a 
certificate,  evidence  might  be  given  to  shew  tliat  James  Butler  waa  still 
s  papist,  sufficient  proof  was  rcMl  to  establish  that  fact,  particularly  that  he 
had  immediately  before  his  deatli  been  attended  by  a  popish  clergyman,  and 
bad  jomed  in  the  religious  rights  of  that  church.  On  this  ground  it  was 
sooght  to  deprive  the  plaintiff  of  his  mortgage  money;  for  mat  the  mort* 
gagor,  when  he  made  the  mortgage,  was  not.  in  a  capacity  to  cbovge  the 
estates,  being  then  a  catholic,  and  never  having  radilcally  renounced  the 
errors  of  that  religion.  Tlie  Lord  Chancellor  (Redesdale)  observed,  that 
the  mortgage  under  which  tlie  plaintiff  claimed  was  taken  on  the  faidi  of 
tint  law  as  it  then  stood,  and  without  express  words  he  could  not  suppose 
tbe  Icgiskture  meant  by  the  snbseonent  acts  to  defeat  a  iMmA  JU€  purotnse  • 
previously  made;  aqd  it  seemed  to  nim  impossible  to  say  that  any  acts  sub- 
sequently done  should  tend  to  invalidate  the  title  of  Moore  oodar  hia  nort- 
gage.  The  decree  consequently  was,  that  the  title  of  the  mortgagee  waa 
pood.*-«For  further  on  this  statute  of  Anne,  see  Cgekbvnu  v.  Huiseif,  9  Kidgw. 
P.  C.  6tO.  Aylmer  v.  BelleWy  Vern.  &  Scriv.  15.  Nrngeid  v.  Ni^siir,  How. 
Poph.  Ca.  292.    Jmea  v.  /nmaa,  Irish  T.  R.  433. 

(6)  If  borongh^nglish  or  gavelkind  lands  are  mortgaged  to  persoas  not  Baruagfc'iy* 
resident  within  thecustonu,  the  local  laws  will  take  place,  and  the  youngest   lisk  and  guvtU 
ion  of  the  nsortgagee,  if  the  former— and  all  his  sons»  if  the  latter,  will  be   Mud  landit 
proper  parties  to  Sie  re-conveyance  of  the  estate  to  the  mortgagor  on  his 
redemption  of  the  same.    As  to  the  descent  of  borongh-engllsh  lands,  see 
GWAvy  v.  BiOioeky  1  Roll.  Abr.  693,  pi.  3.    BuJiesr  v.  Bm^ieyj  2  Vern.  226.  « 

CltmaOM  T.  Scndwwrc^  1  P.  Wms.  63.  1  8alk.  243.  6  Mod.  120.  duster  v. 
CAcrter,  3  P.  Wms.  63.  2  Com.  Dig.  153»  f  Vin.  Abr.  560.  aofd  as  to  the 
descent  of  gavelkind  lands,  see  2  Bac.  Abr.  6SP.  14  Vin.  14.  *  PNsfoa  v. 
Jtnis^  1  Vern.  325.  Cle«en<s  v.  SSmdmore,  vbi  supnu  4Cotai.  Dig.  304. 
Aad  geaerally,  Robimon  oo  Oatelkind,  p.  90. 
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eAF.  XI. 


'WHO  MAT  CLAIBC 


iiortfoge  wader 
yowet^  ttdeittj^ 
tiafn  beloHgi  to 
penmfar  time 
bemgiKiUUdto 


[347] 

Diviaee  mlieM 
$0  redeem  in 
prrferemee  ft 


Where  a  mortgage  is  made  mider  a  power^  mlA  a  protisO 
to  be  void  on  payment  of  the  mortgage  money,  it  seems  to 
leave  the  equity  of  redemption  in  the  same  condition  in  arliidi 
the  estate  subject  to  the  mortgage  was  previous  thereto ;  that 
is,  under  the  like  circumstances,  so  as  that  the  equity  of  re- 
demption will  correspond  with  the  title  before  the  mort* 
gi«c(H). 

And  it  may  be  devised (£)(i).  ThuS|  ^here  one,  seised  in 
fee-simpici  mortgaged  his  lands,  with  a  proviso  for  re-psj^ 
ment  by  him,  his  heirs  or  assigns,  and  then  devised  th^  ssme 
premises,  the  court  decreed,  on  a  bill  by  the  devise^  (o  re- 
deem, that  the  equity  of  redemption  belonged  to  him  and  not 
to  the  heir  (u). 


(k)  PhiUpg  T.  HeU,  1  Ch.  Rep. 
190.    £t  Tide  t  Burr.  978.    [S.  F. 


tQteay  111  UKl  iSit  of  tbb  editioo^ 


tOuiffditmrf 
text. 


Mertgtigei$m 
exeentiem  ef 
jMwerprolanto 


DeoUe^eawUff 
Hfredimpttm 
iHMMt  be  eiteelei 
by  three  ml* 


Penemelrepr§' 


appereitt 
may  redeem. 


Devitee  stay 
fmtehee. 
Ijurd  ilf  mi* 
fiddle  oIktvo- 
<toM  til  Marlm 
▼.  Jftfoi0liii,  tmd 
Wren  T.  BucJte* 
ley^  eeeitedeted* 


<H)  To  iUutrate  this  piragraph  by  aa  example  s^If  A.l>e  tenant  for  tifc, 
with  remainder  to  B.  fox  iife,  with  remainder  to  C.  in  tali,  with  remaiodeii 
over,  with  power  for  the  tenants  for  life  when  In  possession,  to  nise  pcMv. 
tioos  for  yovncor  cliildreo  Irjr  wav  of  mortgage  or  otherwise ;  and  a  mori« 

Kge  l>e  made  by  the  first  tenant  for  life,  the  egnitv  of  redemption  will  be> 
i|  to  A.  for  the  period  of  his  life,  then  to  B.  for  his  lift,  then  to  C.  in  uU 
with  remainders  over.  Bnt  it  Is  observalile,  that  these  rights  to  redeem  do 
not  aecme  eeeeeenei^  that  is,  only  in  the  order  in  which  the  respective  te mna 
take  the  estate ;  for  C.  may  redeem  dortngA.'s  iifsttme,  and  compel  him  to 
contrilmte  his  proportion  towards  paying  <«  the  incombrance.  Vide  postes, 
363.  EtTide  etiam415,  postea,  tanolM.— The  mortgage  nnder  the  poirar 
iHII  operate  as  an  esecution  of  the  power  pro  teado  only,  whether  the  sp- 
pointment  l>e  in  foe  ot  for  years  (TAoriM  ▼.  TAofM,  i  Vem.  141.  cited  antes, 
110,  of  this  edit  and  see  Perkhu  ▼.  Walker^  In  the  note  to  l  Vem.  97«),  nnlen 
there  be  an  apparent  indication  of  intention  on  the  foce  of  tlie  instrameDt 
of  an  ulterior  settlement  of  the  estate,  inconsistent  with  a  fntnre  exercift 
of  the  power  {Fitzgerald  ▼.  Fameenherfy  Fitag.  SOT.  217.) ;  mnd  in  corrobora- 
tion of  this  paragraph  in  the  text  (for  which  no  antiiority  is  cited)  it  lias 
been  expresslv  held,  that  the  right  <»  redemption  will  renmin  in  the  penom 
who  are  entitled  to  the  eatate  in  defhnlt  of  appointment  Innee  t.  Jeeksn, 
16  Ves.  356.  1  Bligh  104.  See  more  as  to  powers,  antea,  59  and  61,  of  tbU 
edition,  in  netie.    £t  vMe  peotea,  list.  1  itS.  and  Appendix,  No.  X.  note. 

(I)  By  a  will  attended  with  the  like  forms  and  ceremonies,  as  the  bw 
requires  in  reference  to  a  devise  of  the  land. 

(&)  And  a  judgment  creditor  ui  preference  to  the  detisee.    Mete  v.  /raafe- 

-Im,  Finch,  51.    Ho  peraonal  representatives  may  redeem;  for  which  ice 

antea,  t5t,  of  this  edition,  and  note  (G),  «53,  also  of  this  edition.    £t  ride 

Stem^uwer  ▼.  Tkempeom^  9  Atk.  440.  where  the  personal  representatife  of 

.a  judgment  creditor  waa  allowed  to  redeem  in  preference  to  an  astfigoee  of 

.the  bankrupt  mortgacor.    If  a  mortgagor  has  been  absent  thirty  yean,  his 

heir  apparent  may  redeem ;  for  It  mav  be  presumed,  when  the  morfgaieor 

has  not  been  heard  of  so  long,  that  be  is  dead.    Frederick  v.  AfemtAtf 

%  £q.  Ca.  Abr.  594.  MS.  notes. 

(L)  So  reciprocally  the  right  to  foreclose  will  belong  to  the  devisee  of  tlie 
nsortgftMe^  aUhougb  the  mortgagee  majr  have  bequeathed  the  money  oaly, 
and  left  the  estate  to  descend  to  M<  heir  or  executor.  Accordiog  to  Lord 
Mausfield  (antea,  144,  of  this  edit,  note  (X)  )  a  bequest  of  the  money  wiU 
carry  the  estate  in  the  land  along  with  it  to  every  purpose,  the  estate  in  the 
land  being  the  same  thing  as  the  money  doe  upon  it,  and  passing  by  s  wiU 
not  executed  with  the  sqlenmities  required  by  the  statute  of  Fraods.  The*e 
.  observations,  if  taken  in  their  literal  sense,  admit  of  considersble  quahfi* 
cation.    Lord  Mansfield  indeed  appean  to  have  eateriuiied  mistaken  eoo« 
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ItfVis  said  in  the  case  of  Turner  ▼•  Gwinnit%  that  a  tenant  Tmmik^  #afl 
»tail  of  an  equity  of  redemptioOi  may  devke  it  for  the  pay-  ^SiSi  mmf* 
tteotof  debts.    But  this,  it  b*apprefaended|i8  not  law  now(f7i).  ^^^^^  ^  f^ 

pavmtlU  i^ 

(/)  1  Vera.  41. 99.  344.     1  P.  Wms.  9.     HofriMii  v^  ^^ 

(m)  Vide  Bowat^  v.  EUy^  i  Vera.      Cwnin^^  Ct.  Temp.  Talb.  164. 


t^m 


ceptions  od  this  and  other  Bvbjectt  connected  with  the  law  of  mortgases. 
His  chief  error  seems  to  have  been  in  mixing  rules  of  equity  with  rales  of 


life  interest  by  way  of  mortgage  did  not  thereby  destroy  thei  power,  as  it 
would  be  contrary  to  the  intention  of  all  the  parties  to  hold  that  th^  power 
was  ettingnislied ;  thns  obviously  considering  the  mortgage  to  be  even  at 
hm  m,  mtrt  seauiiyfor  the  dibt^  and  not  an  actual  oonvejrance.  So  shortly 
afterwards  in  Eaton  if,  Jacauea,  i  Dong.  455,  Lord  Mansfield  held,  that  a 
mortgagee  to  whom  a  term  bad  been  assisned,  could  not  be  sued  as  assignee 
of  all  the  interest  of  the  mortgagor  before  he  took  possesion.  But  this 
view  of  a  mortpge  in  a  conrt  of  law  is  clearly  erroneons,  and  hath  sinca 
been  exploded  bv  the  universal  concurrence  of  the  judges;  for  which  see 
antea,  179,  of  this  edition,  note  (I),  and  Vineent  v.  £aays,  3  Vin.  Abr.  4SS» 

1)1. 10.  where  Lord  King  held,  that  a  power  to  a  tenant  for  life  to  grant 
eases  was  destroyed  by  a  mortgage  node  by  him  and  a  tenant  for  life  in 
remainder,  under  the  same  settlement.    As  to  the  broad  expressions  of  hia 
Lordship  in  the  case  firstly  quoted,  that  the  devise  of  the  debt  due  on  mort- 
gage will  carry  the  estate  along  with  it  to  the  devisee,  and  that^  by  a  will 
executed  by  two  witnesses  only,  it  is  oresumed  that  the  doctrine  meant  to 
be  inculcated  was,  that  the  bequest  of  the  money  carried  the  estate  with  it 
to  every  substantial  purpose,  and  that  thereby  the  estate  in  the  land  would 
be  under  the  controul  of  the  person  to  whom  the  debt  was  bequeathed«  or 
as  tltat  excellent  Judge,  tlie  late  Master  of  the  Rolls  expressed  it  in  the 
cas^  of  SilberchUdt  v.  Schiotif  S  Ves.  Sc  Bea.  49.  *'  A  gift  of  the  money  will   Btfunt  tf\ 
undoubtedly  carry  all  the  interest  of  the  mortgajgee  in  the  hind  to  the  deviseey   my  wiU  cany 
iKihatever  that  interest  may  be.''    But  even  uiis  is  an  equitable  principlcy  mmigag§t^$  oi* 
and  can  in  no  shape  be  applied  so  as  to  render  the  concurrence  of  the  neir   ttreii  in  told* 
at  law,  or  executor  of  the  mortgagee,  on  a  redemption  of  the  premises  un« 
nccessanr.    This  subject  a^  to  the  devise  of  a  mortgage  by  the  mortgagee, 
will  be  further  enlarged  on  in  a  subsequent  note  (postea,  455),  to  which  the 
reader  is  referred. 

Since  writing  the  above,  the  editor  has  alighted  on  the  following  confirma*    GeMralckaraie^ 
tory  observations  of  Lord  Kedesdale,  respecting  the  confused  application  of  itr  9f  tard 
.equitable  and  legal  principles,  which  appears  to  pervade  many  of  Lord    MantfiM* 
Mansfield's  decisions.     The  observations  of  the    Irish  Chancellor   are    dsctsMMU. 
tiiese : — **  Lord  Mansfield  had  on  his  mind  prejudices  derived  from  his 
farailbrity  with  the  Scotch  law,  where  law  and  equity  are  administered  in 
tlic  same  courts,  and  where  the  distinction  between  them,  whi<^  subsists 
vrith  us,  is  not  known ;  and  there  are  many  things  in  his  decisions  which 
shew  thAt  Ills  mind  had  received  a  tinge  on  that  subject  not  qiutn  consistent 
with  the  constitution  of  England  and  Ireland  in  the  administration  of  justice. 
It  is  a  most  important  part  c  f  that  constitution,  that  tlie  jurisdictions  of  the    jj^  ^^^  ift^y 
courts  of  law  and  equity  should  be  kept  perfectly  distinct ;  nothing  contri*   ^^M  ba  keyi 
bntes  more  to  the  administration  of  justice:  and  although  they  act  in  a  dirtri>ff^ 
great  degree  by  tlic  same  rules,  yet  they  act  in  a  difierent  manner,  and  their 
modes  or  afibroiu^  relief  are  difierent ;  and  any  body  who  sees  what  passes 
in  a  court  of  justice  in^cotland  will  not  lament  that  this  distinction  pre- 
vails.   But  Lord  Mansfield  seems  to  have  considered  that  it  manifested 
liberality  of  sentiment  to  endeavour  tp  give  the  courts  of  law  the  powers 
which  are  vested  in  courts  of  equity ;  that  it  was  the  duty  of  a  good  judge 
amptiarc  jurudiclionem.    This,  I  think,  is  rather  a  narrow  view  of  the  sub- 
ject ;  it  is  looking  at  particular  cases  rather  tlian  at  the  general  principles  * 
of  administering  justice ;  observing  small  inconveniences  and  overlooking 
great  ones,"    Gannon  v.  BradUreety  1  Sch.  &  Lef.  66,    £t  vide  similar  ob- 
servations by  the  present  Chancellor  (lArd  Eldon)  in  WUson,  Ex  parte, 
2  Ves.  &  B.  S52.  S,  C,  1  Rose,  B.  C.  444.  except  that  Lord  Eldon  said  he 
WHS  led  to  doiibt  whether  Lord  Mansfield  was  not  sometimes  applying  as 
the  doctrine  of  the  court  of  equity  what  never  bad  been  so. 
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CAP.  XI. 


wniv  nm-  oiMtM 


[348] 

nfre* 
dempHon  not 

■■cvmHrtB  (PC* 

ybrtf  c«iN(i<ioii 
broken.  {Sed 


At  the  timeiNrbM  4hA  jiut  «iw JWr^tiriidy  it'wwi  bdd  Ibtlhe 
iutail  of  a  tnu^  VM  iM  mtbiii  the.  iitatute  de  ifotiui,  »i4  thai 
a  fine  ox  recbyeiry  MfM'  not  oeeeiMiy  tp  bar  i|,  bjit  that  it  was 
alienable  by  any  other  conveyance;  but  it  hath  since  been  de- 
cided that  the  same  fbnhs  are  necessary  ta  bar  the  intail  of  a 
trust  as  of  a  legal  estate  (m). 

lliasaiil,  tbatif  4  mbrtgagOTi  before  die  condition  broken, 
devise  i^  the  devise  will  be  void ;  for  a  condition  is  not  devb- 
tbie(n).  But  the  cases  of  Jlfoor  et  at.  v.  Hawkins  (o),  and 
SfOg  V.  Jon€9(f),  which  seem  to  have^  on  s<did  grounds^  esta-t 
(^lished  the  power  of  testamentary  disposition  of  possibilities 
accompanied  with  an  interest,  and  of  such  as  would  be  de- 
scendible to  the  heir  of  the  ol^ect  of  them,  dying  before  die 
contingent  event  on  which  the  vesting  or  acquisition  of  the 
estate  depends,  appeiM*  to  be  equally  applicable  in  principle  to 
the  case  of  a  condition  upon  a  mortgage  (n), 


(»)  a  Ch«  Ct.  B. 

•)  ated  Bla.  Rsp.   Gh. .  SS»  4. 
oorr^t  rtfeitoBa  ,     -         - 


POie 


iC 


I  Id.  BU  as.**    Tke  caae  is  also  re* 
ported  in  S  Edea,  5^-^BdA 

(  p)  Ibid.  30.  [Et  vide  S.  P»  Joan 
V.  Km,  S  T*  R.  88.— JBd.] 
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itUlegmdenM^ 

dtnpikiHm  \t 
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Cftkehiemi 
9/  mortgagor 
mud  wtortgogm 


(M)  Kirkham  v.  Smithy  Amb.  518.  Legtdt  ▼.  SeweU^  S  Vem.  553.  and  con- 
sequently the  tenant  in  tail  before  be  can  devise  tbe  equity  of  redemptiMi, 
or  exert  any  other  act  of  absolute  ownership  over  the  estate,  most  suffer  sa 
Equitable  recoveiy^  vrhicb  will  require  the  ooncorrence  (as  it  should  secni) 
or  the  mortgagee ;  for  he  has  an  equitable  as  well  as  a  legal  freehold.  Co 
this  point,  see  Anon.  Treat,  on  Recov.  1820.  Ch.  Eq.  Recov.  p.  SSU  u  the 
■Bortgageejoin,  and  there  be  not  any  particular  estate  in  the  eqoity  of  re- 
demption prior  to  that  of  the  tenant  in  tail,  tbe  recovery  will  be  n  legal 
and  not  an  equitable  recovery.  But  an  equitable  as  well  as  a  legal  recovery 
operates  to  con6rni,  and  let  .in  all  pfeceding  estates,  charges,  and  iocHdi- 
]>iances  executed  by  the  tenant  in  tail  previously  to  the  suroring  such  recO' 
very,  except  the  preceding  estate  or  Incumbrance  be  in  favour  of  a  voIdb- 
teer  snd  at  the  same  time  a^nst  a  snbseqttept  honA  jtde  purchaser  for  vjk 
luable  consideration,  even  with  notice;  in  that  case  the  recovery  will  o|»«r 
rate  to  revoke  the  estate  of  the  volunteer  pro  Unto,  instead  of  cotmrmin;  ilt 
Cor$M€k  ▼.  Trepaudf  6  Dow.  P.  C.  ^0»  with  reference  to  a  devifte  for  pay- 
ment of  debts,  which  is  somewhat  in  the  nature  of  a  charge  or  incoiu- 
brance,^e  recovery,  whether  legal  or  equitable,  yrill  revoke  the  disposi- 
tion by  will  in  ioto  (antes,  113,  of  this  edit.u  and  therefore  it  is  tmljr  taid, 
that  a  tenant  in  tail  cumot  effectually  devise  the  equity  of  redemption  for 
payment  of  debts  or  otherwise  btfore  recovery  suffered ;  but  he  nay  rftif 
the  recovery  shall  have  been  perfected  and  he  shall  have  taken  back  the 
fee  simple  of  the  estate. 

(N)  There  is  an  inoonsistency  in  this  passable.  The  learned  an thor  is 
treating  of  tbe  persons  who  may  claim  the  equity  of  redemption.  The  pa- 
ragraph commences  with  stating,  that  if  a  mortgagor,  hctee  condinoo 
broken,  devise  it  [the  equity  of  redemption],  the  devise  will  be  void.  It 
U  clear  the  author  meant  the  devise  or  an  equity  of  redemption ;  for  the 
index,  voce  Redemption,  re-echoes  this  reading.  Now  a  mortgagor  before 
condition  broken  has  not  any  equity  of  redemption  to  devise,  nor  has  he,  It 
is  submitted,  while  the  condition  is  in  terrorem^  any  estate,  as  distiogaished 
from  a  mere  tenancv,  either  at  law  or  in  equity,— dearly  not  at  law ;  for  by 
the  mortgage  deed  (presuming  the  mortgage  to  be  in  fise)  he  has  conveyed 
mway  all  bis  estate,  right,  tiOe,  interest,  din.  both  gt  law  and  in  eqalty  to 
the  mortgagee ;  on  condition  it  is  tme,  bnt  that  a  legal  condition,  the  per- 
Tormance  or  breach  of  which  n  court  of  equity  ca^ot  notice,  except  ai  it 


Evetj  devisee  of  a  mcrtgi^'  eatate^),  that  briega^a  lull 'to  ffeirna  «  ««« 
IcBeem,  need  not  make  the  heir  at  law  a  party ;  if  the  ^evisee  ^^  ^J22«r 

by  d€foii£€m 
<f)  LntU  ▼.  Nmigk,  9  Vet.  481.      sary  parties  to  a  WH  of  redemption. 
[Et  fide  postea,  429,  for  the  necea-     — £d.l 


Jaada  to  coneeqnences  injoriovs  to  ooe  or  both  of  the  parties ;— nor  in  cquitr, 
for  a  court  ^i  equity  does  not  interfere  till  after  the  breach  of  the  condi- 
tion; that  is,  till  after  an  equitable  case  has  arisen.  Before  condition 
broken  the  transaction  is  reviewable  in  a  court  of  law  only,  there  being  no- 
thing pievions  to  that  j^od  o»  which  a  court  of  equity  can  fasten,  when 
dcfiinlt  J^8  been  made  ui  paymentf  and  the  estate  is  become  absolute  in  the 
^uortgagee,  who  immediately  on  such  defalcatioii  may  bring  an  eiectment 
at  law,  and  evict  the  mortgaaor  firom  hia  estate  for  hair  perhaps  of  its  actual 
▼ainc,  then  it  is  that  equity  hiterposes  mid  vtewa  the  real  nature  of  the 
transaction,  giving  it  a  new  tarn  and  consideration  mnch  to  tiie  advantage 
af  the  moftgagor.  But  pfiot  .to  the  performance  or  breach  M  the  condition^ 
U  ia  apprehended  eqntty  has  nothing  on  which  to  f^onnd  its  interpotitiooi 
the  mortgagor  eiecntiag'aUwful  deed,  and  eateving  into  a  plain  agreement 
lo  retain  jiothing  more  than  the  ocenipation  or  ifisiMe  posaession  of  the  land, 
which  is  all  that  he  can  be  said,  to  possess,  as  disthignished  from  a  legal 
/igbt  tortdeem,  and  aonseqoendy  all  that  he  tan  devise  prior  to  t)ie  arri^ 
•f  the  dayappomted  for  payment  of  the  money.  Baeon,  however^  in  his  PmjIim  ia  Ac« 
Abridgment  <titi  Mortgage  (C),  dd  toL  p.  6S5.  4th  edit.)  has  advanced  a  con's  A\m4f- 
position,  which,  if  biw^  ariU  demolish  nearl^r  the'  whole  of  these  observations,  fn/ad  {uattMiA 
.The  mortgagor,  ho  observesr  before  fovfeitnre,  and  whilst  it  remains  nn*  ^ 
icertain  wiieSier  he  wiU  perform  the  condition  at  the  time  limited  dk  not, 
MA  Ike  iigtU  £$ttd€  ta  kim^  also  after  forfeiture  he  hath  an  equity  of  redcmp- 
lipiV  AcOa  This,4t  b  )>resnraed,  is  true  only  in  reference  to  Jthe  reversion 
eiq»^ctaat  on  a  mortgage  by  demise,  the  lesal  estate  of  which  reversion  amy 
Mnet^be  aaid  fo  be  in  the  Mortgagor,  ttnt  when  the  mortgage  is  ia  fee, 
or  for  a  term  of  yaars^  eiUer  with  a'  proviso  tfbr  cesser  of  the  esmte  on 
payment  of  the  mooev,  'or  with  W  agreement  for  tiia  re-conveyance  or 
re-nssignmcnt  of  the  pmniaei^  in  either  event,  it  ia  appreliended,  that  at  the 
itresont  day  theaacaa  be  lUtle  doafat  bnt  that  the  whole  legal  estate  in  the 
one  case,  and  a  partial  lekal  estate  for  the  term  in  tbe  other,  becomes  vested 
in  tiae  mortgagee  before  torlbitnre,  and  whilst  it  remains  nncertain  whether 
the  condition  will  be  performed  or  not,  otherwise  the  loortgagee  will  not 
Jnnre  any  estate,  and  consequently  not  any  security  dnring  the  pendency  of 
Ibe  omditiott;  for  If  he  has  not  the  legal  estate,  he  certainly  cannot  have  ah 
aq0itable>oae  so  as  to  leave  a  roere  empty  and  nseless  legal  title  In  tha  morO* 
fagw ;  and  if  he  An*  the  legal  estato  (as  all  the  law  enters  on  this  subject 
nletdy'odmitX  .the»ia  cannot  be  in  the  mortgagor  since  there  cannot  be  two 
legal  estates  at  tbe  same  time :  and  if  the  mortgagor  has  the  legal  title, 
why  providaia  the  mortgage  proviso  for  a  re-conveyance  or  a  cesser  of  the 
estate  of  the  mortda^,  whea^  hi  fact,  if  the  position  in  paeon's  Abridg- 
ment be  received,  ae  will  not  have  any  estate  to  re-convey  or  annol  P  Alt 
that  the  mortgagor  can  be  said  to  have  before  forfeiture  (beyond  a  mere 
lenancy )  is  a  U^wJL  right  to  rodeem,  reserved  to  him,  his  heirs,  execntors,, 
and  adasinbtrators,  by  exprem  agreement  in  the  mortgage  deed ;  and,  after 
forfeiture,  he  has  an  egntle^ls  right  to  redeem,  called  his  equity  of  redemp* 
tioo,  arisiag  by  presumption  of  equity  irom  the  application  of  principlea 
adopted  In  that  court.  We  may  therefore  conoludo  that  the  passage  In  Ba»- 
coa'a  Abridgment  is  clearly  a  ndstake;  and  that  the  legal  eemte  instantly 
vests  in  the  nmrtgagea  on  tlie  exeention  of  the  deed,  subject  neverthdeas 
to  be  defeated  on  pmormanccof  the  condition  by  the  mortgagor. 

Correcting  then  the  leading  proposition  of  the  test,  by  snhstltntiag  in   AMorU  or^ga* 
iti  place  tim  following  amemlment:   **  If  a  mortgagor  before  condition   ai€al/rom  torn* 
broaea  deviae  it  [ikt  mlote],  the  devise  will  be  void:"  it  Is  worth  consldet*   porissa  •/ con- 
ing how  far  this  revision  will  be  invalidated  by  tbe  subsequent  .obaenratiom   diHon  wUk  poo* 
sif^thte  learned  author.    The  reason  given  in  support  of  the  position  Is,  that   rikUiHutrnd* 
«  candilmn  is  «o#  dmsaUe.    Bnt  the  author  hi  efieet  detaches  all  the  learm    dtrtiL 
tfigtreapccting  oondttiona  from  the  case  of  a  mortgage,  and  treats  tho  legal    * 
ri^t  of  redemptioa,  which  resides  in  the  mort^gor  before  forfeilufe,  in 
4lia  aatnre  of  a  possibility  coupled  with  an. interest*    This,  perhaps,  he 
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claims  to  have  the  wUI  established,  it  is  necessary  t  if  oiilj  i 
title  under  the  will,  it  is  not. 

Bil^t  luiTe  been  led  to  do  from  tiio  caie  of  MvkM  ▼.  Jlf«rlBf«  l  £q.  Ga.  Abr. 
106.  (&  C.  1  Stra.  1S9.  10  Mod.  419.  Pr.  Cb.  486.)  where  it  wu  held,  tbtt 
the  ponibility  of  peiforming  a  condition  wai  an  lafnvif  or  right*  or  actiUias 
Jto^,  which  vested  in  the  penon  to  whom  it  was  reterred ;  and  at  a  pen* 
biiitj  eonpled  with  an  intevent  jnif^t  be  de¥iied(for  the  estabHdiment  of 
which,  see,  in  addition  to  the  rmrencea  in  tlie  text,  GoedtitU  t.  VFooi^ 
WiUes  Rep.  913.    Rm  v.  GrigUIUy  i  Blaclr.  605.    G^idrighi  ▼.  Torrt^et^ 
8  East,  567.    l>oe  ▼.  TVikJUnsoii,  S  Manle  it  8dw.  165.    Scawen  t.  BhoA^ 
7  Ves.  500.  Attornev-Gekend  ▼.  Vigor^  8  V«s.  «56.    Perry  ▼.  PkUl^,  17  Vm. 
175. 182.    1  Madd.  Ch.  549.  fd  edit.  Et  antea,  p.  17,  of  this  edit.  note(a))» 
■o  the  anthor  might  have  been  led  to  thtnlc  that  the  posdl>itity  of  the  mort* 
gagor**  paying  the  money  at  the  ttme  agreed  on,  and  bis  consequent  ri|^t 
uien  to  repoesem  hiasselrof  the  estate,  was  sodr  a  possibility  accompanied 
wHh  an  interest,  descendible  to  heirs,  as  that  it  might  be  deilsed  Wore 
condition  broken.    This  conelaslon  may  periups  In  the  end  (at  least  ia 
equity)  be  correct,  as  we  shall  hereafter  attempt  to  shew ;  but  the  prenusei 
which  led  the  antlior  to  it,  do  not  exhiini  timt  ftdNty  of  application  to  XU 
case  of  a  condition  on  mortgage,  which  in  the  temnnation  of  th<f  pan- 
graph  in  qneslion,  he  snppose^  them  to  famish*    The  cases  of  Moor  ▼.  mai- 
Miis,  R9€  ▼.  Jme$^  and  others  of  that  ctass  (thongh  they  concnr  in  ntabruh^ 
Ing  the  principle  deduced  from  them  fai  the  text),  arose  on  circaaulances 
YOry  dissimilar  from  the  instance  of  a  condition  on  a  mortgage. 
!T^!j>  ^         ^°  ^®  instance  of  a  mortgage  condition,  it  is  easy  to  find  a  possibilitT, 
ii»«ng9g9r9        i^Qt  it  is  difficult  to  ascertain  the  interest  to  which  that  posribility  is  to  it 
feKformtMg  am*  annexed;  for  tliere  is  a  consMerabl^  difference  betif^een  a  r^At or sd«(ia« 
*~'^""^  «"      jaris,  and  an  miemi.    To  illustrate  these  remarks  by  emimples :— If  A. 
'"^''^*  have  an  estate  which  is  to  determine  on  a  certain  day,  profided  B.,  his 

heirs,  executors,  or  administnitors,  on  that  dav  pays  him  a  specified  sum, 
then  A.  before  the  arri?at  of  that  day  may  be  said  to  have  an  estate  subject 
to  a  condition,  over  which  he  has  not  any  contronl.  He  has  a  vested  intr* 
rest  in  the  lands,  liable  netertheless  to  be  divested  on  the  happening  of  a 
contingent  circumstance.  On  the  other  hand,  if  B.  be  to  have  att  etUite 
which  is  now  Hi  another  person,  on  payment  by  Mm,  hlr  executors,  or  ad- 
ministnitors, 10  that  other  person  of  a  stated  sum  on  a  certain  day,  then  be 
will  have  in  hb  own  bands  a  species  of  pre-emption  or  right  of  purchasiDg  tift 
estate  above  others  at  a  stipnulated  and  reduced  price,  which  Is  widely  dit 
ferent  from  the  possibilities  in  the  cases  alluded  to.  B.  cannot  be  said  to 
have  an  estate  on  condition,  not  even  on  a  conditioar  precedent.  He  bu 
not  any  interest  in  the  lands  till  the  day  arrives  and  die  puyment  is  made 
(2  Pres.  Abs.  186.);  he  has  indeed  a  possibility  (if  tf  thing  under  his  ova 
controul  can  be  said  to  be  in  the  niiture  of  a  legal  posslbili^)  of  ac<)niriii| 
the  estate ;  but  lie  has  not  aav  Interest  in  the  lands  to  wbicb  tliat  possibility 
may  be  annexed :  and  a  posiibllity  williiot  d^cend  to  heirs,  unless  it  have 
that  character 'of  a  f^simple  stamped  t>n  it  by  the  author  of  the  benefit 
This  latter  instance  is  precisely  the  case  of  the  mortgaoror.  He  has  not  wf 
interest  in  the  lands  to  which  the  possibility  of  bis  performing  tfie  condttiaB 
may  be  annexed,  except  indeed  the  mere  possessory  tenancy,  which  is  te- 
neraUy  conferred  on  hmi  by  the  last  dause  m  the  mortgage  deed,  or  by  tM 
tacit  understandbig  of  the  parties.  But  dils  (if  an  inter^t)  is  fhr  innrior 
ia  point  of  qualify  to  the  correspondent  pomiblHty  wbicb  relates  to  an 
estate  of  inheritance ;  and  there  ought  necessarily  to  exist  a  cidad  simllarii^ 
or  rather  connexion  between  the  possibility  and  mtefesi,  wbioh  mitt  said  to 
be  coupled  together  in  a  bond  of  atrict  union.  The  phrase  too  ^a  possibi* 
lity  accompanied  with  an  interest,*'  though  a  common  expressidM,  Is  yet  rx- 
ceptionable,  and  not,  strictly  speaking,  correct;  for  If  tbe  potoibillty  be 
accompanied  with  an  interest,  u  ceases  to  be  a  posatblltty,  it  Is  a  conthi- 
gent  interest. 
Mi0figag^  h§^  With  one  of  the  leading  featnres  of  a  condition  in  view,  namely,  that  ft 
Jbr0  amditioH  Is  not  devisable,  the  author  has  struck  on  an  argument  wfaicb  not  oaly 
tr^ken  can  an-  tends  to  subvert  that  well  established  mUzim,  but  also  to  overtnrn^  ia  a 
ikertUen  nor  great  measure,  the  Whole  theory  of  eonditions.  His  argument,  faowevef, 
dfuist  esf flf e  at  does  not  exactly  bear  bim  out.  The  ddetrine  of  eonditioifs  \i  'blghly  awtn- 
faWk. 
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Ajttdgitient  creditor  may  redeem  agtinst  a  mortgi^^  of  a  Btnd^r  jtOf* 
leasehold  estate (r)^  who  ia  likewise  a  bond  creditor:  but,  be-.  ^^l^l^oTr^em 

leatehold  iBttUe 
(r)  SihUy  ▼.  fV^Us,  3  Atk.  Rep.      in  the  latter  end  of  note  (K%  aatea,   tUt  exmUion 
fOO.  Angel  V.  Draper,  1  Vera.  399.      of  this  edition^  p.  f 57.— £4.]  mied. 

Etvide  infra  [6S4,  and  cases  cited 


till  to  an  acquaintance  with  tliis  part  of  t|ie  subjecL  A  sbort  digression 
therefore*  in  this  place,  will  not,  it  is  hoped,  be  deemed  irrelevant.— A  Docirnti  tf 
primary  distinction  necessary  to  be  remembered,  is  that  which  subsists  b^-  contftlMnSy 
twecn  persons  entitled  to  the  benefit  of  a  condition,  and  persons  who  have 
sn  estate  subject  to  a  condition.  The  former  is  the  case  with  the  mortga- 
gor; the  latter  is  the  case  with  the  mortgagee.  As  to  the  penons  entitled 
to  the  benefit  of  a  condition,  it  is  a  rule  at  common  law  (Litt.  s.  347.  Co, 
litt.  314  b.  Shep.  Tonch.  116. 146.)»  that  a  condidon  cimnot  be  reserved  to  a 
tirmger  -,  in  other  words,  that  no  one  except  Che  perapu  by  whom  the  coor 
veyaocje  or  mortgage  is  made,  or  his  rejM-esentative,  via.  his  heirs,  as  to 
real  estate— or  his  execators,  as  to  chattel  interests,  can  take  a<]jfantage  of  % 
condition.  The  person  entitled  to  the  benefit  of  a  condition  trdefeat  the 
fee  has  no  devisable  interest.  S  Pres.  Abst  106.  The  benefit  of  the  mort- 
ice condition  consists  in  die  right  which  resides  in  tbe  mortgagor  to  restbce 
the  estate  to  himself  and  family^  by  payment  of  the  money  at  the  day.  tt'  • 
It  tbe  time  and  place  appointed  for  penormance  of  the  condition,  the  roort* 
n^or  be  there  ready  to  make  a  legal  tender  of  his  money,  and  no  person  be 
there  to  receive  it,  or  it  be  refused,  the  condition  will  be  satisfied^  and  tbe 
"MWif  mm*  or  kU  hnr  might  re-enter.  Herein  consists  the  benefit  of  the  con- 
ditioo ;  but  this  right  of  re-entry  being  at  common  law  neither  alienable 
oor  devisable,  and  reservable  only  to  tbe  mortgagor  and  his  heirs  (Dyer,  181. 
Co..  litt  S09  h'\  an  assignee  or  devisee  could  not  re-enter,  althoogh  he 
nii^t  make  the  tender.  Hence,  therefore,  we  may  safely  conclude,  that  a 
mortgagor  cannot  before  condition  broken  devise  or  transfer  his  legal  right 
of  redemption  to  another ;  for  it  is  a  pure  condition,  anfi  not  merely  io  the 
oatore  ot  a  possibility  accompanied  with  an  interest. 

Bot  we  should  here  distinguish  between  a  condiiion  iat  redemption,  and  an  opptiad  la  )»^ 
•greemaU  for  redemption.  The  former  occurs  where  the  estate  of  the  mor^  vtsoet  for  rt- 
irsgee  is  to  cease  on  a  given  day^  if  the  money  borrowed  be  then  paid%  dimpiimu 
TUs  is  a  proper  condiiion,  and  neither  assignable  nor  devisable.  The  latter 
arises  where  tlie  mortgagee  in  the  given  event  is  to  re>convey,  Sic,  This  is 
not  properly  a  condition  (x  Pres.  Conv,  204.),  but  a  covenant  in  tlie  naUue 
of  a  condition,  (Litt»8.  338.  Co.  Litt.  203  bu)  which  also  cannot  be  taken  ad* 
vantage  of  by  any  other  person  than  the  mortgagor  or  bis  representatives* 
SuNwniU  y^BaU^  iVent.  10.  litt,  s.  203b,  214 a. deb.  sThos.  Co. 
Litt  &.  n.  (fiy.  SitJee$  v.  RuMseUt  3  T.  R,  678.  and  preamble  of  sUtnte 
3S  Ren«  8.  c«  34«  If  the  execotora  of  the  mortgagor  were  to  tender  the  nxH 
o^y»  and  pay  ofi*  the  mortgage  at  the  day.appmnted,  the  effect  of  such  a 
payment  would  be  in  tlie  case  of  a  proper  condition  to  revest  the  estate  ia 
the  heir  of  .the  mortgagor,  and  in  the  case  of  a  covenant  or  agreement  to 
re^convey^  It  would  entitle  the  heir  to  call  ibr  a  re-conveyance.  And  it 
would  be  the  same  if  the. money  were  paid  by  a  stranger,  as  an  assignee 
or  devisee  of  the  mortgagor.  Co.  Litt.  307  a.  Litt.  s.  537.  The  sUtute 
Si  Bitu.  IL  c«  34).  which  allows  assijp(nees  of  reversions  to  which  conditiona 
are'jsneaed,  to  4ake  advantage  of  these, conditions,  does  not  extend  to 
asdgncea  of  tjie  reversion  expectant  on  a  mortgage  for  yeark;  for  tiie 
conditioo^,  wfttch  is  framed  for  ceasing  the  term,  respects  the  payment 
of  a  anni  in  gross,  and  not  of  rent,  or  other  thing  of  th€  Ukeumtursm 
Co.  Liu.  fis  b.  The  form  of  the  agreement  of  redemption,  which  provides 
for  are-cooyeyance,  runs  thus,  "  If  the  mortgagor,  his  heirs,  executors,  or 
admiiiistrators,  shall  pay,&c  to  the  mortgagee  a  specified  sam  on  a  certain 
day,  then'  the  mortgagee  shall  re-convey  or  re-assign  the  lands  mortgaged  to 
tbe  mortgagor,  his  heirs  and  asiira,  or  to'^uch  person  or  persons  as  lie  or 
they  shall, direct  or  appoint.!*  nere  the  word  *' assigns,''  if  the  previona 
observatJODa  be  wdl  founded,  is  mere  surplusage ;  for  there  cannot  be  any 
asii|p9ee  of  |ne  covenant  or  condition  in  iti  executory  state.  But  the  mort*  Mortgager 
gagor^^f,  U  is  conceived,  in  effect  alien  or  devise  the  estate  during  that  kind  kkueV 
— ''"  by  QMiking  an  appointment  in  favour  of  the  alienee. or  devisee,  for  mmdhiMkein 
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r  S4Q  1     Are  the  UH  ii  toougbt  to  redeeln,  a  writ  df  txtcuHok  mnit  be 
ined  out ;  for  until  tint  be  done,  die  Jndgnent  creditor  hadi 


whom  he  and  hii  beira  would,  in  case  the  eonditioii  were  ptrCbmed  at  the 
day,  be  « trustee  or  trustees  in  eqvity. 
Mmtg9g€i  eaa»      But  it  ptores  to  l>e  a  fhct,  on  examination  of  the  report,  that  the  fira- 
midevisehrfore   daroental  proposition  of  the  text  b  mis-stated.    Instead  of  its  beinc  an  in- 
cMidiMsfi  stance  where  the  mortcagor  devises  l>efore  condition  broken,  .it  is  the  esse 

ftroJboi.  of  a  mortgafee  escerctsinf^  that  act  of  ownership  over  the  premises  before 

that  period.    The  mie  to  lie  collected  from  the  report  (ilnon.  f  Cb.  Ca.  8.) 

Ii,  that  **  If  a  msririv't  devise  lands  before  condition  broken,  it  win  be 

▼aid,  because  a  condition  is  not  devisable/'     It  remains  to  be  conadered, 

Thii  mle  cm*     whether  the  rule,  as  thni  proponnded,  is  law  at  the  present  day  ?    This  de* 

mdnedm  pends  greatly  on  the  sohition  of  a  previous  question,  namely,  Whether  Ue 

mortgagee  may  assign  the  mortgage  before  condition  broken,  for  if  be  anv 
assign,  then,  it  is  conceived,  he  may  devise  his  defeasible  estate.  The  ivord 
^  assigns  "  is  a  comprehensive  term,  a  nomen  eoUeeiivumf  including  not  oaly 
e  devisee  (Freal;  v.  Lee,  ff  Show.  38.  Maehel  v.  Jhmton,  9  Leon.  53.  Brit- 
tow  V.  Briaiow^  Oodb.  16t.  How  v.  WhUfieldj  1  Vent.  338, 9.  S.  C.  Sir 
Tho.  Jones,  110.  S  Show.  57.),  but  an  excfcutor  and  adrobistntor  sho 
(Btfoeik's  eoif,  5  Co.  77  b.  TUney  v.  Norriiy  1  I>d.  Raym.  553.  5.  C.  Garth. 
519.  Sulk.  309,  pi.  13.)  The  form  of  proviso  usnally  inserted  in  the  mort- 
gage deed  favours  the  supposition  that  a  mortgagee  might  transfer  all  hii 
interest  in  the  premises  to  another,  before  the  day  arrives  on  which  the 
money  is  made  pavable.  The  form  alluded  to  nm«  thus :  **  If  the  mortgagor, 
his  heirs,  dec.  shall  pay,  dec.  on  a  certain  day,  the  money  borrowed,  then  the 
mortgagee,  his  heirs  or  amgits^  shall  reconvey  the  lands  mortgaged."  The 
ivord-  **  assigns "  here  evidently  presupposes  a  power  in  the  mortgagee  to 
eonvey  away  the  estate  to  another.  There  are  many  passages  in  Co.  litt 
Id  the  same  purport.  In  particular,  there  is  a  case  ofJUmiaU  v.  Brws, 
reported  in  rbl.  «10  a,  before  the  Chief  Justices  in  the  Court  of  Wards, 
where  it  was  resolved,  that  if  a  man  amke  a  feoffment  in  fee,  on  conditioB 
that  if  the. feoffor  pay  to  the  feoifee,  his  heirs  or  assigns,  «£fO,  before  sach  a 
ftast,  lAe  fewfet  katk  en  ettaie  la  the  kmd  whiek  k«  may  oitign  wer,  bat  his 
executors  cannot  be  his  assignees,  because  ^  ampuT  in  the  coodttioa  was 
onW  intended  to  refer  to  assignees  of  die  estate ;  and  in  the  same  folio  it  is 
added^  ^  But  if  the  condition  be  to  pay  the  money  to  the  feoffee,  his  hetn  or 
amigns,  and  ikefeofee  nu^afeoffmtnt  oMr,  it  is  in  the  election  of  the  feoffor 
to  pi^  the  money  to  the  first  feoffee,  or  to  the  second  feoffee ;  and  so  if  the 
fffst  feoffee  dieth,  the  feoffor  may  eidier  pay  the  money  to  the  heir  of  the  tint 
Ihoffee,  or  to  the  second  feoffee ;  for  the  law  will  not  enforce  the  feotlbr  to 
take  knowled«[e  of  the  second  feoffment,. nor  of  the  validity  thereof,  whether 
the  same  be  effectual  or  not,  but  at  his  pleasure  ;'*  et  vide  GeodalTs  cesr,  Co. 
;4»d  now  eoasi*  Lkt.  t07  b.  Litt  s.  336,  and  oonraientary.  Hence  it  is  inferred,  that  the 
^ed  us  ex-  mortgagee  In  fee  may,  before  the  day  appointed  forpaynM»t  of  the  BMecj, 
p^sded.  assign  over  his  mortgage.    A  modem  writer  of  the  greateat  emliicsKe  pasMs 

4iver  the  point,  in  an  instance  which  he  gives  -on  the  very  subject,  wtthoot 
considering  It  as  dubious,  or  worthy  of  any  particular  observation.  The 
passage  alhidcd  to  is  to  the  following  eflect  i— If  A.  convey  to  B.  in  fee  hy 
way  of  mortgage,  and  befere  condit&n  broken  A.  and  B.  Join  la  the  transfer 
of  the  mortgage  t<^  C.,  the  effect  of  a  condition  introduMd.  into  this  trans- 
fer, win,  if  the  condition  operate,  be  to  restore  the  estate  to  B.,  the  fonaer 
mortgagee,  instead  af  re>vesting  It  in  A.,  the  person  In  mkam  it  is  hilcaM 
that  the  estate  should  vest  when  the  mortgage  debt  b  diachnrfsd.  See 
ff  Free.  Coov.  901.  And  in  a  sobseqnent  work  the  saaw  IcamiBd  writer  ob- 
aerves,  that "  persons  who  have  an  estate  subject  to  a  condition  [which  is  the 
exactsitnation  of  a  mortgagee  while  the  contract  is  executory]  may  convey, 
4re.  [by  which  t^c.  is  to  be  understood,  that  tenants  on  condition  may  devise, 
•lien,  and  exert  every  act  of  ownership  over  the  estate,  subject  to  he  de- 
feated bjr  performance  of  the  condition],  fer  they  have  the  same  seisia  or 
ownership  as  other  owners,  subject  only  to  the  condition  which  gives  a  col- 
lateral quality  to  their  estate,  and  renders  the  same  defeasible."  fPrcs. 
Abst.  185.  Ve  may  therefore,  on  these  antborilies,  consider  the  poMtion  that 
invalidates  the  alienation  or  devhe  by  the  mortgngceof  the  teda  ■tiljsgsd 
before  eonditioii  broken,  at  TOtUMbie.  . 
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ilo  /ieji  oo  tbe  leasehdd  estate^  and,  for  want  of  its  bdng  taken 
out)  the  bill  isL  the  priocipal  case  wa»  diMnissM^t)  (jo). 

U)  KinfT  ▼.  MdriMl,  cited  !ii  the  principal  case;  [and  rep6r(ed  5  Atk. 
19t.— £d.] 


i^tai 


In  condusion  it  may  not  be  improper  to  recapitnlate  tiie  rules  contended   Staitmefiti  rf 
for  in  tbis  note ;  tiie  mit  is,  that  a  mortgagor,  before  condition  broken,  com-   potfU<  addneid 
not  9i  law  anen  or  devise  the  estate ;  bnt  5i  equity  he  may  bind  himself  and   in  ^j^  nof^. 
bU  bcirs,  so  that  on  tender  of  tlie  money  bv  the  alienee  or  devisee,  ana 
acceptance  of  the  same  by  the  mortgagee,  his  executors,  administ.ratora, 
or  aitigns,  the  mortgagor  and  his  heirs  would  be  obliged  to,  d^  ever^r  ne- 
cess<r^  net  for  completing  the  title  of  the  Alienee ;  and  as  fo  the  devisee, 
the  beir  it  is  presumed  woiud  be  a  trustee  for  him.  The  second  rule  is,  that 
the  mortgagee  may  at  law  before  condition  broken  assign  over  the  whole 
of  bis  estate  and  interest  in  the  lauds  mortgaged  to  a  third  person,  who 
would  thereby  be  enabled  t6  recover  the  debt  and  costs  in  his  own  name; 
bat  a  power  of  attorney  to  (ue  in  the  name  of  the  ori|;inal  mortgagee  would, 
in  an  assignment  of  tliis  kind,  be  a  very  proper  addition*    See  further,  684* 

(O)  This  subject,  and  that  of  judgments  in  general,  requires  a  more  par«    Origin  ofjudg'^ 
ticalar  explanation,  which,  without  much  interruption,  ma^  be  introduced   nunii  and  t\fl* 
10  this  place  :•— During  the  prevalence  of  the  feudal  system  m  this  kingdom,    ^ig. 
a  creditor  could  only  obtain,  in  all  actions  of  debt,  judgment  for  satisfiic- 
tion  against  the  goods  and  chattels  of  his  debtor  and  the  growing  crops  - 
and  profits  of  his  land ;  but  he  could  neither  obtain  the  possession  of,  nor  any 
estate  in  the  tand  itself.    The  feudal  system  prohibited  alienation,  and  of 
a  coASeqnencetthe  incumbering  a  feud  with  debts;  so  that  an  adjudication, 
whereby  the  ctcditor  would  have  become  entitled  to  the  possession  of  hU 
debtor's  landed  estate,  would  have  wrought  a  circumvention  of  the  exist* 
iog  laws  I  for  thereby  the  lord  would  have  had  a  teuant  forced  upon  him, 
probably  against  his  will  and  certainly  without  his  concurrence.    When  the 
restrictions  on  alienation  were  taken  away,  this  consequence  still  contl* 
Aoed*;  no  creditor  could  take  possession  of  his  debtor's  land,  but  only  of  liis 
goods  and  chattels  by  fieri  fadaSf  und  of  the  product  of  his  freehold  estate 
by  levari  facidSf  and  even  of  these  latter  he  might  have  been  deprived  by  a 
lobsequent  alienatiotf  of  the  laud  itself.    To  remedy  this  inconvenience,  it 
Was  enacted  by  the  stat  Westm'.  «.  33  £dw.  1.  c.  18.  that  when  a  debt  was 
recovered  or  acknowledged  (recognUum)^  or  damages  adjudged  in  the  king's 
coorts,  it  should  be  in  the  election  of  the  creditor  either  to  have  a  writ  of 
fieri  facias f  or  else  that  the  sheriff  sfioold  deliver  to  him  all  the  chattels  of 
the  debtor,  saving  only  bis  oxen  and  beasts  of  the  plough ;  and  also  one 
half  of  his   lands  until  the  debt  was  levied  upon  a  reasonable  price  or  ex* 
tent.    In  pursuance  of  tbis  statute  a  new  writ  was  framed,  called  an  cj^gi^, 
from  Itro  words  of  the  entry  on  the  roll,  quod  elegit  sibi  exeaUionem  fieri  de 
Amnitnts  ceUallia  et  medietatem  terra:.    Tbus  a  judgment  in  an  action  of  debt, 
obtained  In  any  of  the  courts  of  record  at  Westminster,  lieoame  aiumeni 
freehokt  estates^  a^  it  enabled  the  person  in  whose  favour  it  was  pronounced 
to  obtain  possession  of  one  half  of  the  debtor's  lands  and  tenements.    And 
observe,  the  statute  says,  *'  when  a  debt  shall  be  acknowledged,"    A  judg- 
ment, tlierclbre,  entered  up  in  pursuance  of  a  warrant  of  attorney,  given 
bv  a  debtor  to  certain  attorneys  of  the  court  to  confess  a  judgment  against 
him,  will  equally  enable  the  creditor  to  sue  out  an  elegii  as  a  judgment  ob« 
tained  In  an  adversary  suit.    And  Lord  Keayon,  in  Doe  v.  Caii«r,  8  T.  R.  61 . 
said,  he  savr  no  difference  between'a  judgment  obtained  in  consequence  of 
an  action  resided,  and  a  jn<igmeut  signed  under  a  warrant  of  attorney  j 
since  thelatter  was  merely  to  shorten  the  process,  and  lessen  the  expence 
of  the  proceedings.    A  judgment  is  a  general  lien  on  a  moiety  of  the  lands 
of  the  debtor,  not  only  on  those  which  he  has  at  the  time  of  entering  up  the 
judgment  bat  also  on  those  Whiefi  he  may  gubeequaUlu  acquire.    Meieyt^M 
cose,  Sa  E.  5.  94  a.  l  RdU.  Ab'r.  692,  pi.  14.  and  16.  S  lb.  473.  %  Inst.  393. 

It  ia  a  lies  becaikse  the  lands  are  liable  to  the  execution  of  the  creditor   Jmdgmtntf  a 
wheoeiper  lie  pleases  to  sue  out  writs  for  that  purpose.    By  an  ekgii  he    It«a  on  landf 
may  extend  a  moiety  of  the  freehold  lands,  and  by  a  fieri  jacUa  he  nuy    noitobedf 
take  the  whole  of  the  leasehold  property  of  his  debtor.    8  Co.  in*    Tbt  /rated. 
elenH  lt»^(wheii  sned  out)  does  not  immediately  touch  the  hmds ;  for  if  the 
chattels  are  auftcient  to  pay  the  debt,  and  It  "appears  so  to  the  sheriff,  he 
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Tenants  by  ele> 
git,  levari  fa- 
cias, 4*^.  may 
rfdccMi. 


CAP.  XI. 


l¥HO   MAY   CLAIM 


Tenant  bj  el^,  statute-merchant,  or  staple,  may  redeem  (0* 
[And  in  analogy  to  the  case  of  a  redemption  by  a  tenant  under 


(0  J4me$  T.  Merediikj  Bmib.  347. 
2  Eq.  Ca.  Abt.  594,  notes.  [If  Caum 
▼.  Rmnd^  which  is  in  the  text  of 
Equity  Cases  abridged,  and  reported 


Except  ly  prior 
term  or  legal 
atate. 


Jnd^menUy 
wken  to  be 
oearchedfor. 


also  in  Pr.  in  Ch.  tSS,  is  meaDt  bjr 
this  latter  reference,  the  caee  is  not 
in  poinL  It  was  decided  on  entirely 
another  ground.^ J5d«^ 


ought  not  to  extend  the  land  :  so  at  least  it  was  argued  in  the  case  of  £uig:T. 
fiad€n,  Show.  P.  C.  74.   See  as  to  the  Elegit,  postea,  611,  et  sey.    Thejadf^. 
ment  is  a  gaicral  lien,  and  nU  a  opecUic  lien,  ftacA  v.  WinekiUea^  i  P.  Wms, 
279.  9  Mod.  395;  that  is,  it  is  not  alien  on  an^  particular  estate  or  part  of 
estate  of  the  debtor,  but  extends  to  a  moiety  of  all  his  lands  generally.   And 
it  is  highly  important  to  bear  in  mind  that  thu  lien  ogeete  the  Ugol  ettate^  ai 
eannoibe  detadted  or  drfeaied  by  any  opeeko  of  aikmaHon  wkalooever,  net  een 
if  U  be  to  a  mortgagee  or  jmrehaMer  without  notice^  2  P.  Wms.  49t.    Forth 
▼.  Dnke  qf  NotfMj  4  Madd.  Rep.  505.  except  it  be  a  mere  empty  legal 
estate,  the  trust  of  which  is  possessed  by  another,  and  then  indeed  it  leens 
that  judgments  against  the  cestui  que  trust  will  bind  the  ^nds  in  the  handi 
of  the  trustee,  proyided  the  legal  estate  continues  in  the  trustee  at  the  time 
of  execution  awarded.    But  If  he  join  the  cestui  ^  trust  in  con?eying  to 
a  purchaser  (even  witili  notice  of  the  judgment)  m  the  internal  between 
the  docketing  of  the  judgment  and  the  issuing  of  the  el^it  to  the  sheriff, 
the  judgment  creditor  will  be  defeated  of  his  lien.    See  infra,   a»  U 
attendant  teims,  and  postea,  6f0.    The  relation  of  trustee  and  cestui  fu 
tru8{  must  however,  to  effect  this,  be  created  before  tiie  docketing  of  the 
judgment;  for  otherwise  the  conveyance  to  the  trustee  witf  be  siiljectt9 
the  lien  of  the  duly  docketed  judgment,  which  nothing  we  have  seeo  csa 
affect  or  defeat.    Consequently,  If  there  be  first  a  judgment  and  then  a 
mortgage,  with  or  without  notice,  the  judgment  creditor  may  sue  out  exe- 
cution, and  extend  a  moiety  of  the  Tauds  in  the  hands  of  the  mortgagee. 
Hence  the  imperative  necessity  of  searching  ibr  judgments  previouiiy  ts 
the  completion  of  the  mortpge. 

If  however  there  be  a  satisfied  er  even  an  unsatisfied  teem,  or  legal  estste, 
outstanding  in  any  person  (the  creation  of  which  being  prior  to  the  tine 
wlien  the  lien  of  the  judgment  attached  on  the  land),  the  purchaser  or 
mortgagee  may,  by  procunag  an  assignment  or  conveyance  of  such  tens 
or  legal  estate,  protect  himself  from  the  judgment,  provided  he  has  notd 
the  time  of  his  moriroge  oruurdiase  any  notice,  either  actual  or  implied,  of 
such  judgment.  riKiSaughby  v.  IViMougkbu,  postea,  493.  8.  C.  1 T.  R.  763^ 
MauudreU  v.  MaundreU,  10  Ves.  970,  And  it  is  observable,  that  if  tbe 
purchaser  or  mortgagee  have  mot  any  such  notice  previonslv  to  the  time  of 
completing  his  contract,  an  assignment  or  conveyance  of  the  term  or  legal 
estate  at  any  subsequent  period,  even  if  it  be  ufith  express  notice  of  Uie 
judgment,  will  have  the  effect  of  over-reaching  the  lien  of  the  judgmesl 
creditor,  and  of  protecting  the  mortgagee  or  purchaser  in  the  same  maa- 
ner,  as  If  the  conveyance  or  assuniment  of  the  term  or  legal  estate  had 
been  made  at  tbe  time  the  treaty  for  the  loan  or  purdmse  vras  concloded. 
Whenever  therefore  an  assignment  or  conveyance  of  a  term  or  legal  estate 
of  any  antiquity  can  be  procured,  a  search  for  judgments  will  be  super- 
seded. A  search  indeed,  in  that  instance,  should  be  carefully  avoided,  if 
it  be  intended  to  rely  on  the  term  or  legal  estate  for  protection ;  for  by  a 
search  before  the  money  paid  or  conveyance  or  mortgage  execnt^  (|>ostea, 
566),  the  party  will  acquire  notice,  and  then  the  conveyance  or  asdgnmeot 
vrill  not  be  of  any  avail,  except  as  against  any  other  dormant  incnmbraace. 
A  search,  however,  should  not  be  omitted  unless  the  purchaser  or  laort- 
gagee  is  entirely  satisfied  that  neither  express  nor  implied  notice  can  be 
proved  against  him,  bis  solicitor,  agents,  or  those  whom  he  has  emptoyed 
in  tiie  transaction  of  the  business.  This  would  be  risking  too  much ;  for 
notice  may  be  inferred  from  very  slender  circumstances ;  and  therefore  a 
purchaser  or  mortgagee  can  rarely  be  advised  to  dispense  vrith  the  osoal 
searches  for  judgments,  even  if  he  has  acquired  a  prior  termor  legal  estate. 
The  expence  of^searching  for  judgments  is  usually  borne  by  the  pwAasrr ; 
the  mortgagee  will  of  course  be  exempted  from  the  payment  of  sock 
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a  husbandly  lease,  a  tenant  by  the  old  writ  of  levari  facias  may 
also  be  admitted  to  redeem. — Ed,] 


charges.  It  is  scarcely  necessary  to  add,  that  if  the  term  be  recently  cre- 
ated, Jud|pnent8  prior  to  the  creation  of  the  term  will  be  hostile  incum- 
brances, and  should  consequently  be  inquired  after.  Whatever  judgments 
are  found  should  be  required  to  be  satisfied,  and  if  necessary,  assigned  (a 
fomi  of  which  assignment  will  be  found  in  the  Appendix,  No.  XXU.  with 
obseryations  thereon).  And  when  a  purchaser  or  mortgagee  has  searched  TVrms,  Ufken 
for  judgments,  and  none  are  either  found,  or  those  which  are  found  are  ^o  be  unigned, 
satimed,  yet  he  cannot  be  advised  to  permit  the  term  or  legal  estate  to  re- 
main outstanding ;  for,  besides  tlie  protection  which  it  aifords  on  the  one 
hand  against  all  latent  charges,  it  may  on  the  other  be  obtained  by  a  sub* 
seoQent  inenmbrancer,  who  would  thereby  acquire  a  priority. 

The  statute  for  the  better  division  of  the  estate  of  bankrupts  (21  Jac.  1.    Search  for 
c  19.  s.  9.),  provides,  that  all  creditors  by  judgment,  whereof  execution  JudgmetUe  im- 
is  not  served  and  executed  before  the  bankruptcy,  shall  only  come  in  rate-   Mcessory,  when 
ably  with  the  other  creditors.    Consequently  a  search  for  juagments  ajriiinst  etmoeymee 
the  bankrupt  will  be  unnecessary  when  the  estate  is  derived  through  his    taken  frem  aa^ 
assignees.    In  a  late  case  on  this  statute  a  person  articled  to  sell  his  estate,  eigneee  ^bank" 
hot  became ^Mmkrupt  before  the  conveyance ;  the  assignees  (to  whom  a  bar-   rapt, 
gain  and  sale  of  all  the  bankrupt's  real  estate  had  been  duly  made  and 
enrolled)  sought  for  a  specific  performance  of  the  contract  entered  into 
between  the  bankrupt  and  purchaser.    The  latter  objected  that  certain 
creditors  of   the  bankrupt  by  judgment  duly  docketed  and  registered, 
were  unsatisfied  before  and  at  the  time  of  the  bankruptcy ;  and  Hm  there- 
fore their  judgments  were  liens  on  the  premises.    Sir  W.  Grant  however 
was  of  opinion,  that  the  judgments  were  inoperative  against  a  title  derived 
from  assignees  nnder  a  bankruptcy,  and  over-ruled  the  exception,  but 
without  costSi    Sharpe  v.  Rhoade,-  9  Rose,  19f .    See  also  Sloper  v.  Fishy 

sVes.  Se  B.  145.    Newland  ▼.  -^ ,  1  P.  Wms.  92.  and  Orlebar  ▼. 

Fletcher,  Ibid.  757. 

We  may,  in  the  next  place,  with  propriety,  advert  to  the  time  when  the   A'  io  fiau 
lien  of  a  jnd^ent  is  considered  as  attaching  on  lands.     An  investiga-   vAen  {t«ii  nf 
tion  of  this  pomt  will  be  pecoltarly  essential  to  the  mortgagee,  because  the  judgment  at' 
lands  will  be  bound  in  his  hands  from  the  time  the  lien  of  the  judgment   taehes  on  land, 
fastens  on  the  equity  of  the  mortgagor ;  and  on  foreclosure  the  mortgagee 
most  make  such  judgment  creditors  who  have  liens,  defendants,  in  order 
that  they  might  have  an  opportunity  of  redeeming  the  estate  if  they  (ac- 
cording to  priority)  shall  be  so  inclined.— (See,  as  to  this,  postea,  104S>— The 
whoie  of  a  law  term,  for  many  purposes,  is  taken  in  intendment  but  as  one 
dav,  and  a  Judgment  of  the  court  ^ven  on  the  last  da3r  of  the  term  is  con- 
sidered as  relating  back  to,  and  its  lien  and  operation  as  commencing 
from  the  first  day  of  the  term.    1  Serjt.  Wils.  Rep.37.    4  Co.  71  a.    Anon. 
Trea.  Rec.  I8f0,  p.  20.  88.    Consequently,  if  a  purchase  or  mortgage  were 
completed  at  the  beginninff  of  a  terra,  and  a  judgment  in  fact  given  many 
days  after,  yet  by  relation  back  to  the  first  day  of  Uie  term,  the  judgment 
would  acquire  priority,  and  subject  the  lands  to  an  extent,  although  tlie 
^n^Jlde  purchaser  had  neither  notice  nor  any  possible  means  of  obtaining 
notice.    This  hardship  on  an  honest  purchaser  was  remedied  by  the  statute 
of  frauds  and  perjuries,  29  Car.  2.  c.  3.  s.  14.  &  15,  which  enacted  that 
the  judge  or  officer  signing  the  judgment  should  set  down  the  day  of  the 
month  and  year  of  his  so  doing  upon  the  paper  book,  docket,  or  record, 
which  he  shonld  sign,  which  date  should  be  also  entered  on  the  margin  of 
the  roll  of  the  record  where  the  judgment  was  entered ;  and  that  pur- 
chasers, &c.  should  be  charged  from  such  time  only,  and  not  from  the  first 
day  of  the  term  whereof  the  judgment  vras  entered.    And  in  a  late  case, 
where  leave  was  given  to  enter  up  judgment  as  of  a  preceding  term  nunc 
pro  tune,  the  court  of  King's  Bench,  in  order  that  it  might  not  affect  pur- 
chasers and  mortgagees,  ordered  it  to  be  docketed  of  the  term  in  which  tlie 
application  was  made.    Baker  v.  BgA^r,  2  Tidd.  Pr.  967,  6th  ed.    By  sub-    At  law,  from 
sequent  statntea  4&  5  W.  6t  M.  c.  20.  cited  at  large,  postea,  517,  and  made   time  of  docket' 
perpetual  by  7  &  8  W.  S.  c.  36.  judgments  are  required  to  be  docketed,   ing; 
viz.  those  of  Michaelmas  and  Hilary  Terms,  before  the  last  day  of  the  en- 
«uing  terms ;  and  those  of  Easter  and  Trinity  Terms,  before  the  last  day  of 
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&JL  though 
judgment  be 
uriih  ilatf  9/ 


And  the  law  is  the  same  as  to  a  judgment  creditor,  though 
the  judgment  be  with  stay  of  execution  (u).    Thus,  where  H,, 

(«)  Sttmehewer  v.  Thomvttm,  S  Atk.  440«    [8.  C.  tii  nolif,  Infra,  289, 
Ehcifi  V.  Thompmm,^Ed.] 


otfUa  rtgUter 

Hmeqfrtgii' 
tnium; 


tk^nt^ferwoiUM 

ftPm  timM  4{f 
motieeinepiiiff. 


Stmt  lam  in 
ThomaM  t. 
PUdweU. 


Micbaelvai  Tcnn.  And  h  is  declared  that  no  Jndament  not  so  docketed 
dkott  ^eet  piirchaaen  or  mortgagees.  Et  vide  Fur Aatt  v.  Colci,  7Tin. 
Abr.  54.  App.  to  Sng.  V.  &  P.  41.  Et  vide  517,  m  Hafu.  From  the  time 
of  docketing  therefore  the  legaf  lien  of  the  judgment  attaches;  and  if 
the  judgment  has  been  docketed,  then,  whether  the  snbseqQent  pur- 
chaser or  mortgagee  have  actual  notice  of  the  judgment  dr  not,  he  will  be 
bound  by  it;  and  althongh  we  shall  hereafter  have  occasion  to  renark 
that  the  docketing  of  a  judgment  is  neither  implied  nor  express  notice  to 
a  purchaser  xtr  mortgagee,  yet  that  observation  must  be  qualified  bj  t^ 
memberinff  that  a  prior  docketed  judgment  will*  have  all  the  effector  the 
docket  being  deemed  notice  in  equity;  the  contrary  doctrine,  that  the 
docket  if  not  notice  being  principally  applicable  to  the  case  where  the  mort- 
pagee  files  a  bill  to  foreclose,  as  then  he  will  not  be  obliged  to  make  those 
judgment  creditors  parties  to  the  suit  of  whose  incumbrances  he  htinot 
notice  by  other  means  than  by  the  docket. 

It  ia  also  observable,  that  by  the  registry  acts,  5  Anne,  c  18.  6  Anne, 
c.  35.  r  Anne,  c.  SO.  8  Geo.  S.  c.  6.  it  is  provided  that  nojudgmaU,  statate, 
or  recognizance  (other  than  such  as  shall  be  entered  into  in  the  name  ind 
upon  the  proper  aecoant  of  his  majesty)  shall  affect  or  bind  any  manors, 
lands,  tenements,  or  hereditaments.  In  th^  counties  of  Middlesex  and 
York,  unless  a  memorandum  of  such  judgment,  statute,  or  recognixsnce^ 
ahall  be  entered  at  the  register  office  in  manner  therein  directed.  In  Mid- 
dlesex, judgments  bind  from  the  time  l^ey  are  memorialized.  In  the  North 
Riding  of  York,  any  judgment  registered  within  twenty  days ;  and  in  the 
East  and  West  Ridings  of  the  same  county,  as  also  in  Kingston  upon  Hall, 
any  judgment  registered  within  tlilrty  days  after  the  day  of  acknowledi;- 
ment,  will  be  available  in  like  manner  as  if  registered  on  the  day  it  was  sc- 
knoii^ledged.  If,  therefore,  the  lands  purchased  or  mortgaged  lie  in  s 
regiiter  county,  the  register  mulit  be  searched  for  judgments  and  incoiR- 
brances,  as  well  as  the  dockets  of  the  courts  at  Westminster,  since  a  jodg* 
ment,  though  docketed,  will  not,  as  to  lands  in  that  province,  become  as 
against  a  purchaser  without  notice,  a  legal  lien  whidi  he  will  be  bound  to 
observe,  unless  it  be  also  registered  as  well  as  docketed.  See  further  ss 
to  registration,  nostea,  634. 

The  statute  of  Wm.  &  M.  was  enacted,  as  the  preamble  recites,  for  the 
purpose  of  giving  to  purchasers,  mortgagees,  and  other  persons  therein 
named,  greater  facility  in  discovering  judgments  affecting  the  lands  which 
they  had  taken  in  mortgage,  purchase,  &c.  The  statute  did  not  make  in* 
dexing  or  docketing  notice  to  all  the  world  of  the  existence  of  the  Jodg- 
inents  so  registered,  but  merely  required  the  incumbrances  to  be  recorded, 
in  order  that  the  persons  named  In  the  statute  may  be  assisted  in  ascertain- 
ing the  liens  which  affected  their  estates.  When  then  a  purchaser  or  mort- 
ga|^ee  had  actual  notice  of  an  undocketed  judgment,  it  was  in  one  case  in 
eflect  held  {DacU  v.  Strathmore^  16  Ves.  419),  that  the  purchaser  or  mort- 
gagee being  tliereby  made  acquainted  with  the  incumbrance,  the  sUtute 
which  required  the  creditor  to  index  his  judgment  did  not  apply;  bectuse 
the  mortgagee  was  alreadv  in  possession  of  what  the  legislature  intended 
to  furnish  him  with :  and  it  was  expressly  decided  (over-ruling  FmMll  ▼• 
CoUt^  ubi  supra.  Et  vide  Lt  Neve  v.  Le  Neve^  4  Bro.  P.  C.  405),  tiut  s 
jwrcAaser  irtll  be  bound  Inf  moiiee  rf  a  judgment^  thnrngh  it  be  not  docketed. 

In  Thonute  v.  PledweU,  7  Vin.  Abr.  53.  a  similar  uaterpretatton  of  the  sts- 
tute  seems  to  have  been  given  by  Lord  Macclesfield,  as  far  as  it  can  be 
gleaned  from  the  short  report  of  the  case  in  Viner.  In  that  case  there 
appears  to  have  been  first  a  judgment;  then  a  sale  in  1718;  then  s 
docketing  of  tlie  juflgment^three  vcars  afterwards.  But  it  was  in  evidence 
that  the  purchaser  had  notice  of^tlie  judgment  before  he  completed  his 
purchase,  and  retained  part  of  the  purchase  money  as  an  indenwity  agauiit 
the  same.  The  judgment  creditor  filed  a  bill  for  satisfaction  of  his  debt, 
which  the  purchaser  resisted,  on  the  ground  that  the  judgment  was  not 
docketed  according  to  tlie  requisitions  of  the  statute.    Lord  Maccleffi<i<i 
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in  1693,  confessed  a  judgment,  with  a  defeasance,  by  wbkh  it 
"vm  not  to  take  effect  until  after  the  death  of  a  woman,  who 


laid  it  was  plain  the  defendant  had  notice  of  the  jadgment,  and  did  not 
pay  the  Taloe  of  the  estate ;  that  was  a  atrong  presomption  of  an  agreement 
to  paj  off  the  Jndffnient ;  and  since  the  piaintiff  oonld  not  proceed  at  law 
agatnit  the  defendant  npon  the  jndgmeot  for  want  of  dooLCting  in  doe 
time,  he  onght  to  be  relieved  in  a  conrt  of  equity ;  and  the  pnrclmser  was 
accordingly  decreed  to  pay  the  money  bmtAfide  doe  on  the  jodgment.  There    Thai  cau  tmA 
are  two  circnmstances  in  this  case  on  which  the  reKef  prayed  for  might   -baris  v. 
bare  been  granted.    The  first,  that  the  purchaser  -clearly  acknowledged   Strathmore  re- 
the  jadgment,  and  virtually  agreed  to  discharge  the  same  by  retaining  part   eoneUed. 
of  the  purchase-money  for  that  purpose ;  tiie  second,  that  tiie  pnrcliaser 
bad  notice  of  the  judgment,  and  was  therefore  bound  by  it,  though  not 
doclteted.    Leaving  the  second  circumstance  out  of  the  question,  and  view* 
iog  the  case  on  thenrst  point  only,  it  is  presumed  that  the  contract  between 
the  vendor  and  vendee  could  not  have  given"  the  judgment  a  more  effective 
lien  on  the  land  tiian  it  had  previously  to  such  an  agreement ;  and  befbre 
that  agreement  it  was  not  any  lien  at  law  for  want  of  a  compliance  with  tiie 
statute.    It  may  therefore  be  contended,  that  the  case  was  decided  on  the 
second  circumstance  entirely.    But  it  is  matter  of  little  consequence  now 
since  the  recent  adjudication  above  alluded  to  has  settled  the  point,  either 
over-rnlin^  or  confirming  this  determination  of  Lord  Macclesfield.    The  ex- 
pression of  the  rule,  as  qualified  by  these  cases,  b,  that  the  lien  of  the  judg- 
ment attaches  on  land  from  the  time  it  is  docketed,  or  supposing  it  not 
doctceted,  theA  it  attaciies  as  against  all  persons  on  whom  notice  thereof 
can  be  pisQved  and  their  assigns,  (Anon,  fi  Vent.  361,  No.  2.)  from  the  time 
SDch  notice  is  given. 

An  eminent  modem  writer,  on  the  same  point,  lias  expressed  himself  thus,    Disiinetian  i«. 
"  Judgments  are  charges  by  way  of  lien  in  equity,  from  the  time  at  which   tween  tegai  and 
^^ty  tire  recorded ;  and  at  law,  from  the  time  at  which  they  are  docketed ;   equitable  lien  qf 
and  from  that  time,  or  which  last  happens,  from  the  time  of  ownership  in  jidgmenti  coMh 
tbe  defendant  the  lieu  attaches."    1  Prcs.  Abs.  191.    A  distinction  is  here  mdered. 
taicen  between   the  lien  of  judgments  at  law  and  the  lien  of  judgments  in 
eqnity ;  but  unless  judges  at  law  shall  expound  the  statute  of  Wm.  Se  M. 
hi  a  manner  quite  different  from  what  judges  in  equity  have  determined  to 
be  the  spirit  and  meaning  of  the  act,  no  such  distinction  exists.    The  qnes- 
tion  has  not  occupied  tlie  attention  of  the  common  law  courts  since  the  de- 
cision in  Straikmore  v.  Dams^  abi  supra;  and  therefore  the  statement  of  a 
settled  distinction  between  the  legal  and  equitable  lien  of  judgments,  as 
to  the  time  at  which  such  lien  respectively  attaches  on  the  land,  mast  be 
received  with  some  qualification.    The  probabilities  are,  that  on  a  judicial 
investiffation    of  the   subject,   such   a   distinction   will   be   established. 
^  observations  of  Lord  Renyon  and  the  determinations  next  allnded 
to,  shew  that   courts   of   law  are  strongly  inclined   to   adhere  to  the 
letter  of  the  act,  which  consequently  will  occasion  a  difference  between 
the  lien  o(  judgments  at  law,  and  the  lien  of  judgments  in  eqiiiW.    Hot 
it  is  ohterr&le,  that  these  decisions  were  made  prior  to  the  case  ofSiraih- 
.mrt  V.  Dapit,  ubi  supra ;  and  there  seems  some  difficulty  in  supposing 
that  the  common  law  judges  (who  are  equally  to  attend  to  the  reason  and 
Iptrit  as  well  as  to  the  terms  of  acts  of  parliament)  should,  in  the  face  of  an 
sdjodication,  which  has  determined  that  notice  of  the  judgment,  tiiough 
Aot  docketed,  shall  bind  the  purchaser  or  mortgagee,  adopt  a  different 
Merpretation  of  the  statute,  and  decide,  that  although  notice  of  the  }udg- 
itent  can  be  proved  on  the  mortgagee  or  purchaser,  yet  since  the  judgment 
is  not  docketed,  there  shall  not  be  any  iienon  the  land.    Mr.  Justice  Bnller 
in  one  case  observed  (after  stating  the  rule  m  eqnity  as  to  the  possession 
of  title  dieeds),  "  if  this  has  become  a  role  of  property  in  a  court  of  equity, 
it^ouglit  to  be  adopted  in  a  court  of  Uw."   GoodtUle  v.  Morgan,  1 T.  R.  76f. 
Now,  though  no  one  can  deprecate  the  introduction  of  equitable  doctrines 
into  courts  of  law  more  than  the  writer  of  these  notes,  yet  he  submits  that 
in  the  interpretation  of  an  act  of  parliament  there  ought  not  to  be  one 
^'onstroction  of  its  provisions  in  a  court  of  equity ;  another  in  a  court  of 
law ;  and  a  third  perhaps  elsewhere.    It  must  not  however  be  concealed 
that  notice  is  an  equitable  doctrine,  and  that  there  arc  many  questions  be- 
tween purchasers  in  regard  to  notice  whereon  courts  of  law  cai^Qot,  or 
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lived  until  1726.    The  estate,  subject  to  diis  judgment,  de- 
scended ffom  If.  to  his  heir,  who  mortgaged  it  to  T.    The 


rather  ought  not  .to  decide  withoat  adopting  the  mlet  of  equity,  whidiLoitl 
Eldon  considers  may  be  attended  with  many  pernicious  oooseqaences.  S«e 
Wk^k^^^^M   £««!•  V.  Bicfaietf,  6  Ves.  I84j  185. 

fu  '11^  ^^^  qnesUon  may  come  before  thexommon  law  court  in  this  caie  :^ap. 
#  !^  fh  'r^  ^^^  ajodgment  to  be  entered  np,  then  a  treaty  for  a  loan  engaged  u,  and 
fZ'  »^M'  "^^'^®  ^^  ^^^  jodgroent  to  be  given  to  the  intended  mortgagee  before  be  hat 
qf  ftm.  ^-iir.  in  p^id  over  liis  money  to  the  borrower,  and  after  theexecu£m  of  llie  morl- 
MamnuvmeroM  gage  the  judgment  io  be  docketed  in  due  time,  or  not  in  due  time,  and  in 
cwcrM^egauy.    eUgUxo  be  sued  out  thereupon,  and  the  judgment  creditor  to  bring  u 

ejectment  to  obtain  actual  possession  of  the  hmds.  Here  tlie  court  must  d^ 
cide  whether  the  ejectment  can  be  maintained.  This  would  depend  oo  tla 
exposition  which  the  statute  received.  If  it  were  held,  that  the  object  of 
the  act  was  obtained  by  notice  to  the  mortgagee  (and  there  is  notliiog  in 
the  act  to  contradict  that  interpretation),  then  the  case  would  be  left  as 
it  stood  before  the  statute ;  and  we  have  already  seen  that  then  the  jndg- 
ment  creditor  would  prevail.  But  if  on  the  contrary  it  were  held  (as  ibe 
received  doctrine  at  law  at  the  present  day  seems  to  be),  that  the  ondock- 
eted  or  unduly  docketed  judgment  shall  not  affect  the  mortgagee,  theo  tbe 
judgment  creditor  could  not  recover;  and  notice  would  not  at  law  work 
the  same  effect  as  it  hath  been  decided  to  do  in  equity.  The  ground  whidi 
induced  a  court  of  equity  to  decide  tiiat  a  lien  on  the  land  was  created  bj 
notice  of  the  judgment,  was,  that  if  the  purchaser  or  mortgagee,  after 
being  warned  of  the  incumbrance,  neglected  to  get  it  satisfied  and  even 
completed  his  contract,  with  a  knowledge  of  its  existence,  this  was  such  a 
palpable  instance  of  the  cnna  uegligentia  tliat  equity  would  nof  give  iiin 
any  priority  to  the  judgment  creditor,  but  would  pennit  tbe  creditor  to 
have  satisfaction  out  of  the  hmds  after  the  contract  was  carried  into  exe- 
cution and  the  money  paid  to  the  borrower.  Thb  is  not  merely  au  e<|uit- 
able  principle.  A  similar  position  was  taken  by  Lord  Kenyon,  as  the 
ground  of  his  decision  in  Hiekeit  v.  HayteVf  6  T.  K.  386,  if,  says  his  Lord- 
sfaip,  the  plaintiff  had  regularly  docketed  hu  judgment,  the  defendaat,  by 
iismg  due  diligence,  would  have  known  that  there  was  such  a  jodgmeot 
signed ;  but  as  the  plaintiff  did  not  pursue  the  directions  of  the  act,  tbe 
detfudant  could  not  by  searching  in  the  proper  office  have  leant  that  the 
Judgment  was  properly  signed.  This  argument  might  have  been  carried  on 
,  'T*^"^^>  however,  the  plamtiff  has  given  the  defendant  actual  notice 
of  his  judgment,  the  defendant  is  in  possession  of  all  the  knowledge  which 
he  could  have  acquired  by  a  search  in  tlie  proper  office;  and  therefore  the 
omission  to  docket  tlie  judgment  shall  not  in  this  case  make  any  diffeitnce. 
And  liis  Lordship  afterwards  did  in  effect  annex  something  of  tbis  kind  to 
his  argument.  In  a  subsequent  place  he  adds  t»If  the  defendant  could  have 
been  proved  to  liave  had  notice  of  tbis  judgment  debt,  perlune  tbe  execs- 
-  tnx  would  liave  been  warranted  in  paying  it  before  the  bond  debu;  hot  in 
order  to  make  the  executrix  liable,  as  for  a  devQ»twU.  the  judgment  shoald 
have  been  docketed.  "  But,"  continued  his  Lordship,  "  /  lUmhi  wkeUar 
any  other  notice  of  the  Judgment  than  that  w^atred  by  the  etatnU  would  tere 
•  been  oufficient  fur  this  pnrpoee,  it  is  beet  to  abide  bn  the  wvnte  ^  the  ott  4 

parliament.*' 
Lard  Kenyan's        This  last  passage  is  certainly  opposed  to  tiie  supposition  that^courtoof 
observations        law  would  expound  the  statute  under  consideration,  in  the  sane  manner 
against  affirma*  as  courts  of  equity ;  but  Mr.  BuUer  misquotes  the  expressions  of  Lord 
tivesapposUim.    Kenyon,  when  he  says,  in  Steel  v.  Rorke^  1  Bos.  &  Pal.  310,  "  I  agree 

with  Lord  Kenyon  that  no  notice  is  sufficient  but  that  which  the  stante 
has  required ;"  for  Lord  Kenyon  was  dubious  on  the  point.    In  tbe  two 
lastiy  cited  cases  it  was  clearly  laid  down  that  against  those  whom  tiie  sta- 
tute of  Wm.  &  M.  meant  to  protect,  tlie  debt,  on  a  judgment  Aot  docketed, 
would  at  law  be  reduced  to  a  level  with  simple  contract  debts,  and  oo  this 
ground  courts  of  law  might  perhaps  feel  an  msnperable  difficulty  in  foUov- 
iug  tbe  decision  in  equity,  namely,  that  the  Uen  of  ajndgment  not  docketed 
wiihin  tbe  time  prescribed   by  tiie  statute,  shall,  if  notice  be  given  of  it 
»r    o     i    .       ^^i}^^  pnrchastr  or  mortgagee,  attach  on  lands  as  agamst  tiiem. 
Mf,  FresionSf        But  the  principal  objection  to  tbe  foregoing  expression  of  Uic  rule  rc- 
tke  Juthar*s,      auuns  to  be  considered.    It  is  remarked  that  judgments  are  char^jes  by 


THE    EQUITY   OF   REDEMPTION.  379 

mortgagee  had  no  notice  of  the  judgment  at  the  time:  the- heir 
afterwards,  in  1721,  about  five  years  before  the  woman  died, 


way  of  lien  in  equity  from  the  time  at  which  tliey  are  rtcerdedy  that  ia,  from  and  14.  C.  J. 
the  thne  they  are  signed  and  entered  on  the  paper  roll  or  record,  as  men-  AbboiVs  obuT' 
tioned  in  the  I4tli  section  of  the  statute  of  fraods  already  referred  to.  The  vaJtimis  on  tku 
learned  author  also  makes  the  same  general  statement,  postca,  5<5,  wliere  gni^eet,  quoted 
he  conceives  the  case  of  Robhuon  v.  HarrimgUm  to  prove  plainly  that  andpuUifted, 
laods  are  affected  from  the  time  of  judgment  recovered,  and  not  from 
tbe  time  of  docketing.  And  it  may  faie  inferred  from  certain  expressions 
which  fell  from  the  Lord  Chief  Justice  of  the  Court  of  Ring's  Bench, 
in  tbe  case  of  Oloe  v.  Hildtfy  9  Bam.  &  Aid.  785,  that  his  Lordship  is 
of  the  same  opinion.  In  the  course  of  the  arguments  in  that  case  his 
Lordship  asked,  *'  How  can  notice  to  quit  be  necessary,  when  the  judg« 
iiient,  which  was  signed  in  1808,  bound  tiie  famd  from  that  period ;  and 
if  it  would  bind  a  purchaser  in  fee,  why  should  it  not  equally  bind  a  tenant 
for  a  term  of  years?*'  As  to  this  it  is  observable,  that  it  does  not  appear 
hy  the  report  whether  the  judgment  was  docketed  or  not,  but  it  must  have 
been  docketed  in  due  time,  otherwise  it  could  not  have  supported  the  de- 
cision of  the  court  which  was  subsequently  pronounced ;  and  therefore,  it 
is  coDceived,  that  Ld.  C.  J.  Abbott,  when  he  speaks  of  the  judgment  having 
boand  the  land  in  1808  as  against  a  purchaser  in  fee,  must  be  understood 
to  be  speaking  of  a  judgment  which  was  regularly  docketed,  as  distin- 
guished from  ai  judgment  which  was  merely  signed ;  for  such  a  judgment, 
it  has  been  clemrly  shewn,  would  not  at  law  ufect  a  purchaser,  wmtever 
lien  it  may  create  on  the  land  as  against  the  debtor  himself.  Substituting 
the  word  **  doc^keted"  then  for  the  wor4  f*  signed,"  in  the  hitter  quotations 
we  pass  on  to  remark,  that  as  to  the  debtor  himself,  the  lien  of  judgments, 
would,  both  aa  law  and  in  equity,  certainly  attach  from  the  time  at  which 
'  tliey  are  record-«d.  But  as  to  purchasers  or  mortgagees,  it  is  submitted, 
that  the  lien  of  a  mere  recorded  judgment  does  not  attach  in  equity  until 
Botice  of  its  existence  has  been  communicated  to  such  purchaser  or  mort- 
icagee;  for  if  it  did  such  a  doctrine  would  operate  to  render  nugatory  the 
decision  prononnced  with  so  much  anxiety  by  tbe  Lord  Chancellor  in 
Sir^ikmore  v.  DavUf  previously  alluded  to,  and  to  supersede  the  necessity 
of  docketing  judgments  in  conformity  to  the  statute  of  Wm.  &  M. ;  in  a 
word,  to  overturn  the  present  system  of  judgments,  and  render  insecure  the 
titles  to  numerous  estates. 

The  practical  conclusions  deducible  from  the  preceding  remarks  are,/rs<,    Ponr  rulet  aa  U 
that  as  against  the  debtor  himself,  the  lien  of  judgments  attaches  both  at   time  when  lien 
hw  and  in  equity  on  all  his  lands,  whether  in  fee  simple,  fee  tail,  or  for    of  judgment  aN 
life,  from  the  moment  the  judgment  is  signed  or  recorded,  and  vrithont   tachea  on  real 
either  docket  or  registration  they  continue  to  be  liens  against  him  and  his   and  peraoiud 
property  till  aliened.    Second,  that  in  reference  to  judgments,  which  are    ettaie, 
merely  signed  or  recorded,  no  lien  at  law  attaches  on  tSe  estate  as  against 
purcinsers  or  mortgagees,  but  in  equity,  in  consequence  of  the  statute  of 
^m.  &  M.  relating  only  to  purchasers  mortgagees  and  those  who  have  to 
admioister  assets,  and  not  to  the  debtor  himself,  undocketed  judgments 
are  consiilered  as  remaining  in  full  force  agamst  the  debtor  and  all  who 
claim  under  him  with  notice  of  the  judgments,  since  by  notice  such  deri- 
vative cUimants  are  in  fuU  possession  of  all  that  the  statute  intended  to  give 
them.    In  equity,  therefore,  the  lien  of  judgments  merely  signed  or  record- 
ed, attaches  on  the  estate  against  purchasers  and  mortgagees  from  the  time 
actual  or  implied  notice  of  such  undocketed  judgments  can  be  proved  upon 
iheuL    Third,  leaving  tbe  distinctions  between  legal  and  equitable  lien,  the 
mooient  the  judgment  is  docketed  it  becomes  at  law  a  lien  on  the  real  pro- 
P^rty  of  the  debtor,  not  only  on  that  which  he  may  then  have,  but  also  on 
all  estates  which  he  may  atterwards  acquire,  both  as  against  himself  and 
all  othe^  persons  deriving  title  subsequently  to  such  docket  b^  or  under 
him.    Pourikf  it  is  observable  that  tbe  lien  created  by  judgments  is  different 
SK  to  personal  estate  from  that  which  it  creates  as  to  real  estate.    As 
against  terms  for  years  and  personal  estates  judgments  do  not  create  any 
fpecitfic  lien.    The  property  is  bound  only  from  the  time  at  which  execution 
is  sued  to  the  sheriff  or  other  officer,  mad  delivered  to  him  for  the  purpose 
of  being  executed,  ^9  Car.  *l.  c.  3.  s.  16.  JUaiis  v.  IVUkim,  1  Ves.  96;  ami 
*s  between  different  plaintiffs  the  sheriff  must  give  priority  to  the  writ  of 
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became  banknipt;  and  the  mortgagee  waa  appointed  ass^nee. 
After  her  death,  die  repcesentative  of  the  jttdgment<reditor 


fieri  fadoM  tint  delivered  to  him,  from  which  time  we  have  seen  the  pa^ 
«re  bound.  HiUckiutm  ▼.  JokuoMf  abi  rapra,  p.  S58y  of  this  ediiioiiy  n 
noiit,    . 

Notwithstanding  the  attention  displajred  by  the  conrts  and  legislatttre  to 

Srevent  fraod  and  iniquitons  dealing,  in  reference  to  jndgments  (tod  per 
[eath,  J.  1  Bos.  dc  P.  310,  there  cannot  be  a  greater  instrument  of  fnnd 
than  a  judgment  not  docketed  ;  for  a  party  meaning  to  act  honestly  wosbl 
Ibilow  the  directions  of  the  act),  it  seems  that  a  purchaser  or  mort)^a|fe 
might  still  1)0  over-readied  by  a  judgment  signed  prior  to  .his  purehiMr  or 
morlgagc,  but  entered  up  subsequently  to  it.  It  was  decided  by  Lord 
Holt,  in  Hodfces  v.  Templer^  6  Mod.  191,  that  *'  a  judgment  given  in  an? 
term  may,  at  any  time  afterwards,  during  tlie  succeeding  vacation,  and 
before  the  ciisoign  day  of  the  next  term,  be  entered  on  the  roll  as  of  the 
same  term  In  which  it  was  given."  So  that  if  the  lands  be  mortgaged  or 
sold  in  tlie  vacation,  and  the  jiidgment  be  entered  up  before  the  e^pi 
day  of  the  following  term,  it  will  affect  the  lands  in  the  hands  of  the  pur- 
chaser  or  mortgagee.  And  thongli  this  has  been  doubted  by  Mr.  Tidd 
(Tidd's  Pract.  857,  6tli  edit.  969.  Et  vide  Dae.  Abr.  by  GwilL  tit  Exe- 
cution (I)  n.),  yet,  says  BIr.  Sugden  (Vend.  Sc  Pnrc.  p.  587,  5th  edit.),  **  it 
aeems  to  be  correct,  as  the  judgment  is  not  affected  by  the  act  of  C^r.  f. 
or  that  of  Wm.  &  M.  The  judgment  binds  only  according  to  the  letter  of 
the  smtute  of  Charles;  and  it  is  not  required  to  be  docketed  by  the  act  of 
Wm.  &  M.  before  the  last  day  of  the  subsequent  term.  And  there  is  do 
inconvenience  in  this  rule  ;  for  the  practice  is  to  index  judgment*  as  sooa 
as  they  are  signed,  in  order  to  enable  purchasers  to  search  for  them  with 
facility.  But  this  practice  is  wholly  independent  of  \he  directions  of  the 
act  by  which  judgments  are  required  to  be  docketed."  In  addition  to  thoe 
remarks,  it  may  be  observed,  that  the  statute  of  Wm.  Se  M.,  which  re- 

3 uired  judgments  to  be  docketed,  did  not  supersede  the  former  practice  of 
ocketing  the  judgment  on  parchment  or  paper,  which  is  still  necessary 
to  be  .done  by  the  attorneys  on  entering  and  bringing  in  their  rolls,  bat  in- 
tended to  add  a  further  ceremony  to  that  practice,  by  requiring  tlie  docketi 
to  be  entered  in  alphabetical  order  by  the  officers  of  the  court.  Before 
the  making  of  this  statute  the  jodement  bound  the  lands  from  the  time  it 
was  given,  and  the  docket  was  nothing  more  than  an  index  to  find  it  rea- 
dily. Oilb.  Prac.  in  C.  B.  165.  But  now  it  seems  necessary  that  the  judg- 
ment should  at  law  be  docketed,  in  order  to  bind  the  lands  as  to  purchasen 
and  mortgagees;  and  if  it  be  not  docketed  (1  Stra.  689,  and  see  Barnes, 
S61-S),  or  if  there  be  a  false  docket,  which  is  as  none,  though  it  be  a  right 
judgment  (1  Bac.  Abr.  103.  Oilb.  Prac.  in  C.  B.  165),  yet  the  purchaser 
or  mortgagee  if  he  has  no  notice  may  consider  himself  safe  from  all  Hep 
of  the  creditor,  who  most  take  his  remedy  over  against  the  attorney  or  offi- 
cer for  not  docketing  the  judgment  truly.  The  object  of  the  act  was  to 
enable  purchasers  and  mortgagees  to  discover  jadgments  by  the  names  of 
tlie  persons  against  whom  they  are  entered ;  if  therefore  the  name  of  a 
defendant  be  wisely  entered,  as  Comptou  for  Cromfloa,  the  judgment  will 
be  void  against  purchasers  and  mortgagees,  but  not  aninst  the  defeodaot 
himself.  The  court  however  will  not  amend  the  record.  SaU  v.  Cnmfim, 
1  Serjt.  Wils.  61 .    S  Stra.  IMP. 

If  a  judgment  be  entered  up  after  a  contract  for  sale  of  the  debtor't 
estate  and  actual  payment  of  the  purchase  money^  hot  previonsljr  to  the 
execution  of  the  conveyance,  the  purchaser  will,  it  seems,  supposing  the 
pnrcbase-money  to  be  an  adeqnate  consideration  for  the  lands  (1  P*  V^bs* 
3B«),  be  relieved  against  the  judgment  in  equity,  Fmek  v.  TMm  EutI  ef  Wm- 
cheUea,  1  P.  Wms.  »77.  10  Mod.  468.  f  Eq.  Ca.  Abr.  683;  because,  sfter 
the  contract  and  payment  of  the  money,  the  vendor  will  be  only  a  trustee  for 
the  purchaser.  Sed  tfide  what  is  said  to  be  the  opinion  of  Mr.  Serjt  Uill> 
in  a  case  of  this  kind,  poetea,  361,  of  the  4th  edit,  ta  nolis.  Bat  a  nort- 
pgee  for  a  valuable  consideration  and  without  notice  shall  take  place  of  the 
intended  purchaser ;  for  in  this  case  the  money  is  lent  opoil  tlie  title  sad 
credit  of  the  estate  and  attaches  upon  the  land ;  bnt  it  is  not  so  in  the 
jpase  of  a  judgment  creditor,  who  (for  aught  that  appears)  might  have  takfo 
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brQught  hk  bill  against  the  assignee  to  redeem  the  mortgage, 

upon  pajment  of  principal,  interest,  and  costo.    The  que9tioQ      [  350  ] 


oat  cs^ecnttoo  against  the  person  or  goods  of  the  fmrty  that  gave  the  Jodg- 
ment;  and  ajmJgmaU  is  oalv  a  gnurai  security .  not  a  ntaiic  lUn  on  the  land, 
IP.  Wms.X79. 

If  a  mortgagee  in  fee  purchase  the  eqnity  of  redemption,  he  will  of  Mortgagee  jf 
course  be  protected  from  all  Judgments  entered  op  subsequently  to  his  ckaehig  eqnitf 
mortgage,  of  which  he  had  not  notice  either  actual  or  constructive  at  the  flT  rtdemptrntf 
time  or  the  treaty  for  such  purchase;  for  by  the  contract  he  will  acquire   *mo  affesied 
equal  equity  with  the  judgment  creditor ;  and,  having  already  the  legal  es-  wikjioiigimaiU. 
tate  in  mortgage,  his  title  cannot  be  impeached.    And  it  is  observable,  that 
for  this  purpose,  neither  the  registration,  nor  the  docketing  of  a  judgment, 
will,  of  itself,  constitute  constructive  notice  to  the  mortgagee;  diose  acts 
not  being  in  themselves  notice;  for  which  see  the  latter  end  of  the  note  to 
p.  568,  and  606,  postea.    It  has  been  said,  that  notice,  of  judgments  en- 
tered up  subsequently  to  the  mortgage,  will  not  affect  a  mor^agee  who 
purchases  the  eqnity  of  redemption.    But  it  is  considered,  that  if  he  pur- 
chase with  notice  of  any  judgment  either  express  or  implied,  the  legal 
estate  will  not  protect  him  in  equity  against  the  judgment  creditor ;  for, 
although  the  judgment  creditor  cannot  extend  the  equity  of  redemption^ 
yet  he  having  a  lien  on  it  in  equity,  he  will  be  entitled  to  redeem ;  and  if  it 
could  be  proved  that  the  mortgagee  had  notice  of  the  judgment  before  his 
purchase  was  completed,  the  judgment  creditor  would  be  allowed  to  re- 
deem after  an  absolute  conveyance ;  for  which  see  postea,  S59,  and  the 
note  to  p.  361,  postea  etiam. 

To  come  more  immediately  to  the  subject  of  this  chapter,  and  to  oonsi-  Of  redemption 
der  in  what  cases  a  creditor  may  redeem,  it  is  observable  that  an  eqnity  of  ^y  a  creditor. 
redemption  cannot,  in  any  case,  except  at  the  suit  of  the  crown,  be  taken 
in  execution.  So^  it  was  submitted  in  a  former  note,  and  that  is  considered 
to  be  the  true  rule  at  the  present  day.  Antea,  p.  257,  of  this  edit  n.  (K]U 
The  consequence  is,  that  a  creditor  has  not  at  law  any  way  whatever  of 
obtaining  the  beneficial  estate  of  his  debtor  (either  freehold  or  leasehold) 
while  that  estate  is  in  mortj^age.  The  only  course  open  to  him  is  to  redeem 
the  first  mortgage,  and  then  as  against  all  prior  and  subsequent  incum- 
brances of  which,  at  the  time  of  such  redemption,  he  shall  have  had  no 
notice,  be  will  be  permitted  to  tack  his  judgment  debt  to  the  mortgage, 
poslem,  5S8;  and  the  mortgagor,  his  heirs  or  assigns,  will  not  be  allowed  to 
redeem  the  mortgage,  wi£out  paying  the  judgment  also.  Besides  he  may 
bring  an  ejectment  if  he  has  acquired  the  le^al  estate  by  the  redemption, 
and  take  possession  of  the  lands,  or  give  notice  to  the  tenants  to  pay  the 
rents  to  hrni,  out  of  which  he  may  deduct  his  interest  on  both  debts,  and 
return  the  surplus  to  the  mortgagor. 

But  to  entitle  a  creditor  to  redeem,  his  debt  most  be  such  as  creates  a    What  neaeeary 
lien  on  the  land.    Whether  this  should  be  an  equitable  or  legal  Hen,  It  may   to  entitle  him 
now  be  proper  to  enquire.    In  reference  to  a  leasehold  estate,  we  have   to  redttm, 
seen  (nbi  supra,  in  the  text)  that  Uiis  lien'  must  be  legal,  that  is,  a  writ  of 
execation  must  be  sued  out  and  delivered  Into  the  hands  of  the  sheriff  for 
actual  execution.    The  case  of  Skiriey  v.  Wotte^  (ubi  sapra,  in  the  text), 
purports  to  require  «  wrii  t^f  execution  merely ;  but  in  Burdon  ▼.  Kewnedy^ 
$  Atk.  799,  Lord  Hardwicke  said,  when  n fieri  fattoM  is  lodged  in  the  tker^e 
kmmdOf  it  binds  goods  from  that  tune,  except  in  the  case  of  the  crown,  and 
m  teoMeMd  eetaie  is  aleo  affected  from  that  time.  8.  P.  Jeanee  v.  fFtlfcfns,  1  Ves. 
196.    So  in  Angell  v.  Draper^  postea,  6S5,  it  was  required  that  a  judgment 
creditor,  before  he  be  permitted  to  redeem  a  mortgage  of  a  leasehold  estate 
in  eqnity,  should  sue  out  execution  at  law,  and  thus  qualify  hunself  with  all 
the  preliminaries  necessary  to  create  a  legal  lien.    In  analogy  to  this  doc- 
trine, it  may  be  contended,  with  respect  to  freeholds,  that  although  the 
Hen  In  eqnity  attaches  as  against  a  purchaser  or  mortgagee  from  the  time 
notice  ot  tiie  judgment  Is  given  to  them  ;  and  that  from  that  period  the 
estate  will  become  bonihd  by  the  judgment,   yet  that  a  court  of  equity 
would  not  permit  the  judgment  creditor  to  redeem,  until  he  has  docketed 
his  jndgraent,  and  made  it  a  lien  on-  the  land  at  law.    It  Is  poAible  that  a 
ronrt  of  equity  would  adopt  this  argument,  and  require  the  creditor  to 
docket  his  judgment  before  he  should  be  permitted  to  redeem  the  estate,  if 
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WHO   MAY  ClAIM 


mM,  whedier,  as  theie  was  no  actual  d^  taken  out  by  the 
judgmenl-credilor  befoio  the  oommutton  of  bankniptcy  laiued, 
the  assignee  under  the  commission,  qua  such,  or  the  jodgmeot- 
creditor,  should  redeem  i  And  it  was  contended,  on  die  side 
of  the  assignee,  that  the  heir  was  chargeable  onfy  as  tent' 


CmUiem  tigubui 
uieorreet  ex* 
frtMsUnu  tf 


ilidemptum 
tmut  be  qf  en- 
tire nunigage^ 


the  timfe  provided  by  the  statute  were  not  eUnsed ;  bat  if  tlM  creditor  btve 
omitted  to  docket  his  jadgment,  Us  iien  at  law  will  be  gone  aocording  to 
the  received  opiniooy  and  Uie  jadgment  will  become  void  against  the  per- 
chaser  or  mortgagee ;  and,  as  the  Master  of  the  RoUs  observed  in  Ffrakli 
V.  Coletf  Sog.  V.  St  Par.  Appendiz»  No.  19,  the  practice  of  the  deikt 
docketing  uem  after  that  time,  is  only  an  abase  tor  the  sake  of  the  feet 
and  ijuffectwal  to  ikM  party*  Bat  in  equity  the  jadgment  wiU,  if  ootice 
thereof  can  be  proved  on  the  mortgagee  or  pivehaser,  mnd  the  land»  thoofb 
not  docketed  in  doe  time,  aiul  entitle  the  party  to  redeem.  ConseqaesUy 
an  equitable  lien  wiU  be  sufficient  to  entitle  a  creditor.to  redeem  a  moitgsge 
of  freehold  property ;  but  if  a  legal  lien  can  be  obtained,  it  is  conceived  it 
must  be  procured  as  a  necessary  prelimuiary  lo  the  redemption  of  the  aort- 
gage ;  at  all  events  the  creditor  cannot  be  advised  to  neglect  the  doe  regis- 
tration of  his  judgment,  merely  from  the  dicomstaoee  of  his  having  gifea 
notice  to  the  mori^agee  or  purchaser. 

On  this  head  of  law  it  merely  remains  to  remark,  (hat  there  are  ssme 
few  passages  in  the  works  of  learned  writers,  which  have  a  tendency  to 
confuse  the  student ;  and  vrithout  strict  attention  to  the  wh<^  bearing  of 
the  sul^ect,  to  inculcate  vrrong  impressions.  Thds,  when  it  is  said  that  a 
judpnent  creditor  hath  not  any  lien  on  a  term  for  y^ars  tiU  execntien  sued, 
as  it  is  fai  many  of  the  books,  (See  Chalm.  on  Lea.  149.  S  Pros.  Abs.  S.) 
It  is  not  to  be  thence  inferred  that  a  judgment  creditor  cannot  redeesn  s 
mortgage  for  years  of  freehold  property  till  he  has  lodged  a  writ  of  )kri 
facUt  with  the  sheriiT;  for  the  term,  or  leasehold  estate,  is  not  in  die  mort- 
gagor but  in  the  mortgagee,  whoseiudgment  will  not  in  equity  affect  tiw 
property.  Fimek  v.  fVUukdieaf  1  P.  w  lys.  S78.  In  like  manner  many  books 
use  this  language :— A  judgment  creditor  may  vedeem,  having  previooihr 
sued  out  a  writ  of  execution.  See  S  Fonbl.  Tr.  of  Eq.  269,  auM  1  Msdd. 
Ch.  5i9y  Sd  ed.  Now,  with  respect  to  a  mortgage  hi  fee  and  a  mortgsge 
for  years  of  freehold  property,  no  vrrit  of  execution  is  requisite  to  entitle  s 
creditor  to  redeem.  It  is  to  the  redemption  of  a  leasehola  estate  only  tbai 
a  writ  of  JUrifaekM  is  essential.  The  role  therefore,  as  thus  propomdcd, 
is  toogeneraL 

A  cnsditor  having  thus  qualified  hbnself  to  redeem,  he  must  redeem  the 
whole  estate,  or  no  part  of  it.  Accordingly,  Lord  Hardwieke,  in  Ekm  v. 
TAoMpfoa,  9  Mod.  396,  decreed,  that  the  plaintiff  (a  judgment  creditor) 
ought  in  the  first  place,  to  redeem  the  mortgage  of  Sir  John  TImndimob 
(who,  In  addition  to  his  character  of  mortgagee,  was  also  the  sole  assiiaee 
of  the  mortgagor's  heir,  who  had  become  bankrupt),  and  though  mere 
were  other  lands  comprised  In  the  mortgage,  which  the  judgment  did  aot 
affect,  yeL  as  Sir  John  Thompson  msistod  upon  his  whole  mortgage-oiMMy 
being  paia  him,  the  redemption  oould  not  be  restrained  and  proportiooed 
to  the  judgment  huids,  but  should  be  whole  and  enture,  extendmg  to  sll 
the  lands.  When  the  estate  came  into  the  hands  of  the  plaintiff,  tbit  eqsity 
would  be  of  a  different  kind ;  for,  althoagh  he  coold  not  charge  his  jadg- 
ment upon  the  esUte  of  the  heir,  yet  he  would  be  entitled  to  have  eu  the 
esUte  of  the  ancestor  liable  td  be  applied  to  his  judgment;  and  if  dieit 
virere  aav  surplus,  that,  Lord  Hardwicke  said,  should  go  towards  satialiK- 
tion  of  &e  mortgage  debt,  the  residue  of  which  debt  should  be  thrown  opoD 
the  estate  of  the  heir ;  and  if  there  were  any  surplus  afler  payment  of  the 
judgment  and  mortage,  that  should  be  appked  to  Sir  John  Thompson,  ss 
such  assignee  of  the  bankrupt's  heir  at  law,  for  the  benefit  of  the  creditors 
of  the  bankrapt ;  but  the  best  way  would  be  to  have  the  estate  sold ; 
which  his  Lordship  decreed.  This  case  appears  to  be  the  same  u  that  of 
Stonehewerv,  Iftompsoa,  which  is  immediately  mentioned  ui  the  text,  for  cap* 
porting  another  point.  See  the  same  Uw,  postea,  59S,  and  PtJk  v.  OtsiM, 
ISVcs.  59. 
^As  to  priority  between  judgment  creditors,  see  postea,  SIS,  in  notis. 
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tenant ;  and  therefore  the  penon  who  claimed  uoder  the  judg- 
ment was  fioi  a  creditor  of  the  bankrupt.    Sid  per  curiam: 
The  judgment-creditor  is  entitled  to  redeem  the  whole  (for  it 
must  be  entire)  and  to  have  the  estate  of  H.  exonerated  out 
of  that  of  his  heir,  if  the  heu^s,  is  sufficient.    As  to  Ihe  p<mit 
whidi  bad  been  labouredi  in  order  to  make  this  person  come 
in  as  a  creditor  under  the  commission  of  bankruptcy,  there 
was  nothing  in  it«     If  it  had  been  merely  a  bond-creditor  from 
the  ancestor,  there  might  have  been  some  colour  to  uisbt  upon 
this  under  the  statute  of  fraudulent  devises ;  because  that  act 
made  it  a  debt  against  the  heir  himself,  as  well  as  the  ancestor. 
Bat  it  was  entirely  different  here,  as  this  was  a  judgment  which  JwigmniaUtm 
was  a  lien  upon  the  land,  i  fortiori  a  lien  upon  the  lands  in  ^  k^^S^ 
the  hands  of  the  assignee  under  the  commission,  who  stood  «vm#« 
only  in  the  place  of  the  bankrupt  (p). 

The  crown  may  redeem  estates  mortgaged,  forfeited  by  the      [  ^^1  ] 
mortgagor  by  his  being  indicted  aqd  outlawed  for  high  trea-  ^^^^  ^^^  '^ 
son  (x)  (e). 

(x)  AUmuff^Gcneral  t.  Crrfts  et  of.  1  Bro.  P.  C.  tf t. 

(?)  By  the  bankrupt  laws  aJMdgmaa  endUm'  it  nU  entiiUd  io  prwrUy  Kke  Juigmeni  ert' 

u  mortgtigeey  SI  Jac.  1.  c.  19.  8.  9. 13.    The  conseqneooe  of  this  potiUon  to,  dUm^aamoi  n» 

that  %  jadgment  creditor,  after  a  commission  has  issued  against  the  mort-  ^^^^  ^f^ 

ga^ee,  cannot,  wiUi  benefit,  redeem  the  mortgage,  because  lie  wiU  not  be  ifokknaicw  «f 

allowed  to  annex  his  specialty  debt  to  the  mortgage*    He  may,  howOTer,  ii^rt^^i^ 

tack  his  judgment  to  the  mortgage  against  other  creditors,  if  he  has  effect-  ""^^^u^v^' 
cd  a  redemption  before  the  issuing  of  the  commission.    BtUur  v,  Harriif 
16  VeB.397,  and  see  as  to  tacking,  postea,  Chap.  XIII.  p.  665,  in  aoHs. 

Here  it  may  be  proper  to  remark,  that  an  executor  may  redeem,  bat  It  Eapecafsrmay 
•eems  under  the  following  qualifications :— If  A.  mortgage  a  lease,  or  redum.  ^ 
pledge  a  jewel  or  piece  of  plate,  and  before  the  day  limited  for  redemptioB 
or  payment,  die,  his. executor  will  be  entitted  to  redeem  at  the  day  and 
place  appointed.  If  he  redeem  with  the  testator's  money,  such  chattels 
will  be  assets.  If  he  redeem  with  his  own  money,  he  wiU  be  entitled  to 
be  indemnified  in  respect  to  the  sum  he  has  dtsbuised  out  of  the  effects  iff 
the  testator,  or  if  necessary  by  the  sale  of  the  chattel  itself,  'and  hi  that 
case  the  surolos  over  and  aoove  such  indeamity,  wiU  be  assets.  In  case  he 
luive  no  fund  as  executor,  andlie  advance  the  money  out  of  his  own  purae 
for  the  redemption,  and  it  be  fully  equivalent  to  the  value  of  the  chattel, 
the  property  will  be  altered  by  such  payment,  and  wiU  be  vested  m  the 
execotor,  as  a  purchaser  in  his  ovm  nght.  But  if  the  executor  disbane 
his  own  mon^  to  redeem  after  the  time  specified  for  redemption  Is  elapsed, 
tben  It  is  said  that  the  chattal  will,  without  any  distinction  in  respect  of  its 
▼aloe  at  law,  belong  to  the  executor  in  his  own  right,  sUmso,  in  such  case*  it 
iBost  be  deemed  to  be  sold  to  him  by  the  mortgagee  or  pawnee,  who,  after 
tbe  forfeiture  Is  incorredi  has  a  leaal  right  to  dispose  of  it  at  his  pleasure 
to  him,  or  to  any  other  person.  But  in  equity  Uie  excess  in  value  of  the 
thiag  beyond  the  money  paid  for  the  redemption,  will  be  regarded  as  assets 
in  the  hands  of  the  executor.  See  Went  Off.  of  Ex.  76, 77. 79. 81.  3  Bac 
Abr.  68,  59,  n.  t.    Fonb.  Trea.  on  Eq.  404,  n.  (f ).    Kellw.  63.  ..    .  ^ 

(Q)  In  the  case  cited,  Sur  Roger  StricUand  was  indicted  and  outlawed  ^Moiufeettiirn- 
for  high  treason,  and  was,  by  inquisition  taken  thereon,  found  to  be  seised  **f^f  ^"^ti^^ 
of  the  reversion  in  fee  of  certain  lands  expectant  on  a  term  of  1000  years,  V^^^^^^ 
which  waa  then  vested  in  one  A.B.  On  inspecUng  the  deed  of  assignment  to  :!3LfI"'*^llU' 
A.  B.  there  appeared  to  have  been  a  proviso  for  redemption  inserted  there-  J^'^^ai  a  msrf* 
io,  and  afterwards  erased.    The  Attoniey-Oeneral  exhibited  a  blUf  pr»yiD|  ^^0^* 
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Gnurdkm  May        If  an  estate  deioend  to  an  infant,  subject  to  incumbnincesCjf), 

tbegiiardiap  maj,.  without  the  direction  of  a  court  of  equitj, 
apply  the  profits  to  discharge  the  incumbrancesi  viz.  to  pay 
the  interest  of  anyxeal  incumbrance^  and  the  prindpcl  of  a 
mortgage  \  because  that  is  a  direct  and  immediate  charge  upoo 
the  land;  but  not  the  'principal  pf  any  other  real  incuin- 
brance  (a). 

(9)  P«lm€»  V.  Danhij  Pie.  Ch.  157^ 


a  discovery,  whether  this  term  was  an  absolute  or  only  a  mortgage  term? 
and  that  the  crown  might  redeem  if  any  thing  remained  dne  to  the  said 
A.  B.  as  mortgagee  of  the  premises  in  question.  At  the  bearing,  it  appeir- 
ed  in  proof  that  the  erasure  had  been  made  previously  to  the  execution  of 
the  deed,  whereby  it  became  an  absolute  assi^ment  as  on  a  sale,  and  the 
bill  was  consequently  dismissed,  but  the  order  of  dismissal  was  anerwards 
reversed,  on  the  ground  that  Sir  Roger  Strictland  had  continued  in  posses- 
sion, and  had  exercised  every  act  of  owner^p  ai^r  the  pretended  sale  was 
made,  and  the  mortgagee  was  directed  to  account  for  the  profit  of  the 
mortgaged  premises  from  the    time  of  the   first  judgment  of  amer«as 

Anrgnft  0/  t°  ^*f  Salalhiel  LoveWa  cose,  Dom.  Proc.   1  Salk.  85,  (acknowledged  by 

croim  may  re-     ^^  Master  of  the  Rolls,  in  Bwrgtu  v.  fVheaie.  1  Eden,  210^  and  .cited 
4ggin,  antea,  S55,  of  this  edition)  one  H.  being  seised  of  lands  for  three  lives,  was 

attainted  for  counterfeiting  the  king's  coin,  on  the  statute  of  the  8  &  9  W.  9, 

by  a  proviso  of  which  statute  comiption  of  blood  is  saved,  and  thenee  it 

became  a  question,  wheUier  H.  had  forfeited  the  lands,  which  the  king,  as 

a  forfeiture,  had  granted  to  Baron  Lovell.    The  Baron  brought  a  bill  in  the 

exchequer  to  redeem,  and  obtained  a  decree,  against  which  an  appeal  was 

lodged  in   the  House  of  Lords ;  and  it  was  houlen  by  the  judges,  that  hi 

case  of  an  attainder  for  felony,  the  forfeiture  of  the  estate  to  the  lord  was 

only  by  way  of  escheat  pro  d^ectu  feaentts,  and  the  not  descending  was  the 

consequence  and  effect  of  the  corruption  of  blood  or  incapacity,  but  m 

treason  the  lands  came  to  the  crown  as  an  immediate  forfeiture,  and  not  as 

an  escheat.    And  the  forfeiture  and  corruption  of  blood  were  distinct  parts 

of  the  penalty,  so  that  the  forfeiture  might  be  saved,  and  yet  the  corrnp- 

tion  remain,  or  the  corruption  might  be  saved,  and  the  forfeiture  remam. , 

And  accordhigly  it  was  so  provided  by  several  statutes,  and  by  consequence ' 

that  the  lands  were  forfeited  in  the  present  case. 

MwigMgeeimui       It  is  further  observable,  that  although  the  crown  mieht  redeem  the 

wait  tiU  croum   estate,  yet  the  mortgagee  cannot  proceeato  a  peremptory  foreclosure ;  for 

tkhikt  JUtore^  if  he  were  to  file  a  bill  for  that  purpose  agausst  the  Attorney-General  on 

^teen.  behalf  of  the  crown,  which  is  the  usual  course  in  anch  cases,  the  coart 

would  ilirect  that  he  should  hold  and  ei\joy  the  mortgaged  premises  till  the 
crown  should  thlok  proper  to  redeem  the  estate.  Ruve  y.  AUomey-Gmenif 
aAtk.St3. 

The  crown  may  also  be  redeemed,  if  the  estate  by  attainder  of  the  nort- 

ffagee,  vest  in  the  king,  for  which  see  postea,  361,  et  vide  for  further, 

index,  title  Extent. 

Okiervaiumion       (R)  This  latter  limb  of  the  mle  is  not  very  consistent  with  the  reason 

rale  in  (cari.        essigned  in  support  of  the  former,  for  there  may  be  real  incnmbrances  other 

than  a  mortgage,  which  are  direct  and  immediate  charges  on  the  land ;  hot 
these,  according  to  the  terms  of  the  rule,  cannot  be  redeemed  or  discharged 
by  the  guardian,  because  they  are  not  mortj^ges,  though  in  fact  they  come 
within  &e  spirit  and  terms  of  the  reason  assigned. for  the  redemption  of  the 
latter.  It  is  Uierefore  because  they  are  not  mortgages  that  Uiese  incnm- 
brances cannot  be  redeemed,  and  it  is  because  a  mortgage  is  a  mortgage 
that  such  an  incumbrance  may  be  discharged  by  the  guardian,  which  is  an 
argument  fotile  and  redundant.  An  annuity,  with  a  proviso  for  redemption 
on  certain  terms,  is  a  direct  and  immediate  charge  on  the  Uuid,  and  there 
can  be  little  doabt  but  that  a  guardian  may  perform  such  stipulations  as  are 
mentioned  in  the  proviso  and  redeem  the  annuity  in  the  name,  and  for  the 
benefit  of  the  infant  heir.  In  one  case  the  Chancellor  said  {fVare  v.  Pol- 
JkiU,  11  Yes.  276),  that  it  was  in  the  power  of  a  guardian  properly  appoint* 
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A  jointress  may  redeem^  and  although  the  jointure  be  s^-^^  Jahtreu  may 
cured  ooly  on  part  of  the  estate,   yet  she  may  redeem  the  '^^^"** 

ed  to  redeem  the  land-tax  on  the  infant's  estate.    This  amounts  to  a  clear   Guarditm  maw 
admission  that  guardians  have  a  power  to  discharge  the  principal  of  other  rtdeem  anutm^ 
ml  incumbrances,  beside  those  Ly  mortgage.    'Hie  rule,  perhaps,  nlay  be  and  Uaid4aXf 
said  to  imply,  that  a  guardian  could  not  redeem  the  principal  of  any  incum* 
branee  which  was  merely  a  lien  on  the  land,  making  these  words  a  neces* 
sary  addition  to  the  text,  '<  but  not  the  j)rincipai  of  any  other  real  incum- 
brance which  is  not  a  direct  and  immediate  charge  but  only  a  lien  on  the 
land."    With  this  amendment,  however,  the  rule  wiU  not  be  quite  correctly 
expressed ;  for,  supposing  the  mortgagor  in  his  life  time  to  have  had^  a* 
furtfier  sum  advanced  him,  for  which  he  gave  a  bond  and  jud^ent,  thia 
judgment  the  mortgagee  may  tack  to  his  real  security,  and  resist  the  pay- 
ment of  the  mortgage  without  payment  of  the  judgment  also;  and  it  must  qm  alto  judg^' 
be  admitted,  that  the  guardian  redeeming  the  mortgage  would  be  allowed  ment  tacked  U 
and  even  compelled  to  discharge  the  judgment  as  weu  as  the  mortgage,   mtnigagi. 
For  more  on  Guardians,  see  t  Fonb.  Tr.  on  Eq.  Sf  5.  250, 5th  ed.    Fraxer  v.       ' 
MartL  %  Stark.  41.  Curik  v.  fitppoa,  4  Madd.  463,  and  postea,  396. 1005.  ' 

*'  If  the  heir  be  an  idiot  of  what  age  soever,  any  man  may  make  tender   CammUiee  rf 
[of  the  mortgage  money}  for  him  [at  the  day  appointed  for  the  legal  re-  idict  or  lunatic 
demotion  of  the  estate!  in  respect  of  his  absolute  disability,  and  the  law   fnay  redeem* 
to  this  case  is  grounded  upon  charity,  and  so  in  like  cases."  Co.  Litt.  806  a* 
**  Soin  Uke  casetf*  wiU  perhaps  imply,  that  after  the  mortgage  is  forfeited, 
the  committee  of  the  idiot  or  lunatic  may  redeem ;  and  if  before  such  com- 
mittee shall  be  appointed,  the  mortgagee  file  a  bill  to  foreclose,  any  person, 
it  is  presumed,  might,  out  of  charity  and  to  save  the  estate,  redeem  for 
the  benefit  of  the  non  eompat.    In  Grimsttme  Ex  partem  Amb.  706.  S.  C. 
cited  4  Bro.  C.  C.  fS4,  two  mortgages  were,  by  order  of  the  Lord  Chancellor 
Northington,  paid  off  by  the  committees  of  the  lunatic  mortgagor,  out  of 
ia?ing8  of  the  rents  and  profit  of  the  estate,  and  the  terms  (the  mortgages 
being  for  years)  were  assigned  to  attend  the  inheritance.    *'  This  order  to 
pay  off  the  mortgage,''  said  Mr.  Baron  Smythe,  who  assisted  the  Lord 
Chancellor  (Ap8ley)on  a  petition  of  rehearing,  and  who  thought  the  next  of 
kin  entitled  to  the  money  in  preference  to  Sie  heir,  in  whose  favour  Lord 
Northington  had  decreed,  by  ordering  the  terms  to  attend  the  inheritance 
ted  the  mortgages  to  become  extinct.    **  This  order  to  pay  off  the  mortgage 
i*  not  substantially  wrong,  for  the  recovery  of  the  lunacy  is  never  desperate; 
hot  it  is  wrong  in  the  consequence  deduced  from  it  as  to  the  successor; 
fhB  laoatic  not  being  recovered."    4  Bro.  C.  C.  235.    But  it  is  now  set-   Heir  aud  next 
tied  that  the  heir  and  next  of  kin  must  take  tiieir  respective  properties,   ofkinofUmaHo 
^  fortune  leaves  them  on  the  death  of  the  lunatic.  Comj^ton  v.  Oxendon^   ^^  estates  as 
SVes.  jim.  «65.     In  Phillips  Ex  parte,    19  Ves.  1S3,  Lord  Eldon  noticed   {Key  ftud  them. 
a  case,  which  he  recognized  but  did  not  name;    where  a  lunatic  was 
seised  of  two  estates,  the  one  A.  ex  parte  patemA,  the  other  B.  ex  parte 
fsatentt,  the  latter  subject  to  a  mortgage.    Timber  cut  on  A.  was  applied 
in  redemption  of  the  mortgage  on  B. ;  and  on  a  question  between  the  dif- 
ferent heirs,  it  was  held,  that  the  heir  of  the  estate  A.  was  not  to  be  recom- 
pensed.    It  is  therefore  clear,  in  fact  it  has  never  been  doubted,  that  ^    Committee  auiy 
committee  of  a  lunatic  may,  by  order  of  tlie  court,  redeem  the  mortgage,   redeem  one  es- 
and  even  without  an  order,  if  threatened  with  a  foreclosure,  it  is  conceived    lo/e  out  rf  pro* 
he  might  redeem  the  incumbrance  out  of  the  personal  estate  of  the  lunatic,   ((|ie«  qfauather. 
which  redemption  would  enure  to  the  benefit  of  the  heir  at  law  of  the  non 
eostpos.    iSnt  in  all  cases  it  would  be  more  prudent  to  obtain  an  order,  as   Should  ahoayB 
otherwise  the  committee  will  redeem  at  the  peril  of  a  review.  procure  order 

But  although  the  committee  of  a  lunatic  may  exonerate  the  estate  of  all  to  redeem* 
charges  subsisting  upon  it  at  the  time  it  is  delivered  to  his  custody  ;  yet  he   Bui  he  com 
nay  not  encumber  the  property  by  lease^  mortgage,  or  otherwise,  without  morigugi* 
a  special  order  for  tiiat  purpose.    MThere  therefore  a  lunatic,  before  he  be- 
came snch^  mortgaged  part  of  his  estate  for  50/.,  and  the  committee  took 
op  4001.  more  upon  the  estate.  Lord  Keeper  Guildford  held,  that  the  mort- 
gage should  stand  as  a  security  for  the  501.  only.    Foster  v.  J^erchoMt^ 

1  Vcm.  26S. 

The  student  will  find  an  ample  statement  of  the  law  of  idiocy  and  In- 
nscy,  as  far  as  it  regards  the  equitable  jurisdiction  of  the  Chancellor,  in 
the  4th  Book  of  Mr.  Haddock's  Treatise  in  Chancery,  f  d  vol.  p.  rss, 
Sded. 
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vrhole ;  so  she  may,  though  part  of  it  be  settled  on  her  after 
marriage ;  and,  if  she  pays  more  than  a  third  part  of  the  prin- 
cipal money,  she  shall  hold  the  lands  until  reimbursed  (z)(s). 


(z)  Palmes  ▼•  Jhrnby^  Pre.  Ch.  137. 
and  1  Eq.  Ca.  Abr.  S19.  Hottard  v. 
HcrrUy  S  Vem.  59. 190.  t  Ch.  Ca. 
147.  antea.  p.  150,  of  thU  editioD. 
Hapner  t.  Haymer^  %  Vent  543.  365. 


3  Ch.  Ca.  99. 100.  Pre.  Ch.  2S7, 
infra,  [70t.  718.  et  vide  Bertu  t. 
SaUy  1  Ch.  Ca.  Sl7t.  HowtU  v.  Priet^ 
Oilb.  Eq.  Ca.  106.  and  KiMd  v. 
BampfitU,  1  Vem.  179.— £d.J 


Ik  wJkol  cofet 
dowreu  mmf 

tidHMm 


Widow,  ienmU 
fmrHfe  under 
mmrwge  setik' 
nwitf ,  eniiiUd 
ioredeembrfere 
mtheequeni  hi* 
eumbratieer» 


(S)  Whether  a  dowreu  may  redeem  is  a  question  which  involves  many 
points  of  great  nice^r*  An  entire  chapter  is  devoted'  to  its  consider, 
ation  in  the  seqoel  of  this  treatise  (see  Chap.  XVI.  postea,  701),  which 
renders  it  unnecessary  to  dweH  on  the  subject  here.  We  shall  merely  state 
in  general  that  It  is  understood  to  be  law,  that  a  wife  has  no  right  to  dower 
in  an  equity  of  redemption  on  a  mortgage  in  fee  which  has  been  executed 
prior  to  the  marriage ;  nor  on  a  morteage  in  fee  which  has  been  executed 
since  the  marriage  wherein  she  has  joUied  and  barred  herself  of  dower 
by  means  of  a  fine  or  otherwise,  2  Woodes.  Lect  152 ;  and  consequently 
that  in  such  cases  she  wUl  not  have  any  right  to  redeem.  There  are,  bow- 
ever,  some  instances  where  a  dovn-ess  has  been  permitted  to  redeem  a  mort- 
gage in  fee,  which  Vill  be  noticed  hereafter ;  out  it  is  universally  allowed 
(postea,  556)  that  a  husband  vdll  be  entitled  to  curtesy  out  of  an  equity  of 
redemption  on  a  mortgage  in  fee,  which  is  an  arbitrarv  anomaly  of  the 
law,  and  little  accordant  witii  the  elegant  glowing  apostropne  of  the  learned 
Commentator,  in  the  1st  vol.  of  his  Commentanes,  p.  445,  15tfa  ed.  Bat 
in  reference  to  a  mortgage  for  years,  the  widow  wi0  be  entitled  to  be  en- 
dowed of  a  third  part  of  the  rent  reserved  on  the  term,  and  of  a  third  part  of 
the  reversion ;  and  having^  therefore  a  right  of  dower  in  the  rent  and  rever- 
sion she  will  have  an  interest  in  tiie  equity  of  redemption,  and  may  redeem. 
Accordingly  in  Palmee  v.  Danty^  1  Eq.  Ca.  Abr.  SI 9,  pi.  6.  S.  C.  Pre.  Ch. 
137.  (the  case  of  a  mortgage  for  years,  per  Sir  Joseph  Jekyll  in  Bauke  v. 
SMfoii,  2  P.  Wms.  716)  it  was  said  by  the  Lord  Keeper  (WrighQ  that  a 
dowress  vilght  redeem  such  a  mortgage,  paying  her  proportion  of  the  mo- 
ney;  and  as  to  die  rest  she  might  hold  over  till  satisfied.  And  thb  may  be 
faaen  for  a  correct  statement  of  the  law  at  this  day,  as  a  general  rule. 

It  was  made  a  question  in  HiU  v.  Tke  Biehop  t^Brieiol,  2  Dick.  526,  vhe- 
Iher  a  woman,  who  on  marriage  had  settled  her  estate  on  her  husband  for 
life,  &en  on  herself  for  life,  with  remainder  to  the  issue  of  the  marriage 
In  tdl,  with  remainder  in  fee  to  the  survivor  of  herself  and  husband,  conld 
redeem  a  mortgage  made  after  marriage,  in  which  mortgage  both  the  hus- 
band and  wife  had  joined  and  levied  a  fine  ?  The  husoand  suffered  the 
estate  to  become  absolute  in  die  mortgagee,  and  died.  Supposing  the  hns- 
band  and  wife  to  have  taken  but  estates  for  life,  under  the  above  limita- 
dons,  die  subsequent  words  **  issue  of  the  marriage"  beiiu;  words  of  pur- 
chase and  not  words  of  limitation,  then  the  sole  effect  or  the  fine  was  to 
enable  the  wife  to  convey  her  life  estate  in  the  premises  to  the  mortgagee, 
and  the  remainders  over  were  not  barred.  If  the  husband  died,  leavmg 
issue,  dien  the  wife  was  tenant  for  life  in  the  equity  of  redemption ;  if  he 
died  without  leaving  issue,  then  she  was  tenant  in  fee  under  the  ultonate 
limitation  in  the  setuement,  in  either  of  which  cases  there  could  have  been 
littie  doubt  as  to  her  right  to  redeem.  But  die  question  seeuM  to  have 
been,  whether  she  was  not  to  be  considered  as  a  volunteer  ?  at  least  so  it 
was  insisted  on  the  part  of  the  representative  of  Lord  Carpenter,  who  had 
a  fhrther  charge  on  the  estate  for  two  annuities,  in  which  it  is  to  be  col- 
lected from  ^e  ensuing  decision,  that  the  widow  4iad  not  joined.  It  warf 
however  clear  that  she  was  not  a  volunteer ;  and  therefore  the  Lord  Chan* 
cellor  (Bathurst)  declared  that  she  was  entided  to  redeem  the  estate  on 
payment  of  what,  if  any  thing,  remained  due  on  the  mortgage ;  and  in  case 
she  paid  any  thing,  she  was  to  stand  as  a  creditor  for  that  sum  on  the  re- 
version, and  after  her  death  the  representative  of  Lord  Carpenter  was  to 
stand  as  a  creditor  on  the  reyersion  for  the  arrears  of  the  two  annuities. 
This  case  has  suffered  much  by  the  report.  Many  parts  of  it  are  locoo'^ 
sistent  with  the  general  principles  of  equity.  It  is  wo/thy  of  fittle  atten* 
tion. 
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And  an  husband  may  be  tenant  by  the  cartesy  of  an  equity       [  35^  ] 
of  redemption.    Thus,  where  the  father  of  the  plaintiflb  dc-  J^^^^^ 
vised  to  Anne  his  daughter,  the  plaintiff's  elder  sister,  ali  his  4eem. 
estates  in  fee,   charged  with  2002*  a*piece  to  the  plaintiffs: 
Anne,  after  her  fadier's  death,  possessed  the  several  estates, 
and  married  with  the  defendant  Ing^is.    Soon  after  she  died, 
leaving  issue  a  son^  who  died  an  infant  and  without  issue;  upon 
bis  death,  the  plaintiffs,  being  heirs  at  law  both   to  the  in^ 
fant  and  their  sister,  became  entitled  to  the  real  estate  (a). 
Anne  Inglis,  before  her  marriage,  mor^;aged  part  of  the  free- 
hold premises  to  the  defendant  Scarfe  for  900/. :  the  bill  Was 
brought  against  the  mortgagee  and  the  husband  for  an  account, 
and  for  the  direction  of  the  court. 

The  defendant,  the  husband,  insisted  that,  having  had  issue  Curtesy  o/ 
by  his  wife,  he  was  entitled  to  an  estate  for  life  m  his  late  ^^^^  ^ 
wife's  freehold  premises  as  tenant  by  the  curtesy,  subject  to  !f^^£^^ 
the  mortgage  of  the  defendant  (6);  and  the  Master  of  the  Rolls,      ' 
on  hearing  the  cause,  was  of  opimon  the  defendant  Inglis  was 
not  entitled  to  a  tenancy  by  the  curtesy  in  the  estate  mortgaged,       [  353  ] 
and  decreed  accordingly.    But  this  decree  was  reversed  on  a{>- 
peal  to  Lord  Chancellor  Hardwicke,  who,  in  givii^  judgment 
OB  this  point,  said,  that  the  question  depended  on  two  consi^ 
derations ;  first,  on  what  sort  of  interest  an  equity  of  redemp-  * 
tion  was  considered  to  be  in  that  court;  secondly,  on  what  was 
necessary  to  entitle  a  man  to  be  tenant  by  the  curtesy.    First,  Eqtuiy  of  re» 
an  equity  of  redemption  had  always  been  considered  as  an  conS^r^  k^ 
estate  in  the  land,  for  it  might  be  devised,  granted  (t),  or  en-  Chancery. 
tailed  with  remainders;  and  such  entail  and  remainders  might 
be  barred  by  fine  and  recovery :  and  therefore  it  could  not  be 
considered  as  a  mere  right  only,  but  must  be  taken  to  be  such 
an  estate  whereof  there  might  be  a  seisin  (u).    That  the  per-  SeUin. 
son,  therefore,  entitled  to  the  equity  of  redemption  was  consi- 
dered as  the  owner  of  the  land,  and  a  mortgage  in  fee  was 
taken  to  be  personal  assets.    That,  by  a  devise  of  all  lands,  Atseis. 
tenements,  and  hereditaments,  a  mortgs^e  in  fee  would  not 

(a)  Otf6orM  ▼.  Scmfe  md  Inglis^  S  Jac.  Se  Walk.  18. 194,  which  does 

1  Atk.  G03.  [A  C.  Ca.  Temp.  Hard,  not  vary  as  to  this  point  from  the 

399,  fd  edit,  by  Lee.    T  Vis.  Abr.  report  in  Atkins.— £d.] 

156.     £t  vide  pottea,  356 ;  as  also  (6)  Ibid. 
Mr.  Pepya'  MS.  note  of  this  case, 

(T)  Tlie  coatrary  was  argued  in  1  Ch.  Ca.  219 ;  but  ruled  as  above,  and 
as  in  p.  S5S«  of  this  edition,  antea. 
(U)  S.  P.  antea,  959,  of  this  edition,  n,  (G). 


388 


CAP.  XI. 


WHO   MAt   CLAIMt 


jTorcclofMre. 
[354] 
Abeffma* 


JIHvim.  pass,  unless  the  equity  of  redemption  were  foreclosed  (w);  and 

that  if,  after  such  devise  madei  a  foreclosure  was  had,  yet  such 
estate  would  not  pass  by  those  general  words,  of  lands,  tene- 
ments, and  hereditaments;  because  a  foreclosure  was  consf- 
dered  as  a  new  purchase  of  the  lands.  That  the  interest  of 
the  land  must  be  somewhere,  and  could  not  be  in  abeyance; 
but  it  was  not  in  the  mortgagee,  and  therefore  must  be  in  the 
mortgagor  (x).  That  it  was  certain  the  mortgagee  was  not 
barely  a  trustee  to  the  mortgagor,  but  to  some  purposes; 
namely,  with  regard  to  the  inheritance,  he  certainly  was,  until 
a  foreclosure.  Secondly,  at  common  law,  four  things  were 
necessary  to  entitle  the  husband  to  be  tenant  by  curtesy,  viz, 
marriage,  issue,  death,  and  seisin  in  fact.  In  this  case  the 
three  first  concurred,  but  it  was  object^,  that  here  was  no 
sebiu  whatever  of  the  legal  estate  in  the  wife  in  the  considera- 
tion of  law.  However,  that  was  not  the  present  question;  the 
true  question  was,  whether  there  was  such  Seisin  or  possession 
of  the  equitable  estate  in  the  wife,  as,  in  that  court,  was  con- 
sidered as  equivalent  to  an  actual  seisin  of  a  freehold  estate  at 
common  law  i  And  his  Lordship  was  of  opinion,  that  there 
was.  Actual  possession,  clothed  with  the  receipt  of  the  renu 
and  profits,  was  the  highest  instance  of  an  equitable  seisin, 
both  of  which  there  was  in  this  case;  and  that  a  husband  should 
be  tenant  by  the  curtesy  of  the  equitable  estate  of  the  wife, 
had  been  often  determined.  It  was  so  held  in  Sweetappk  v. 
[  355  1  Bindon(c)f  which  was  a  much  stronger  case  than  this;  for,  in 
that  case,  there  was  neither  seisin  nor  land  (y):  dnd,  in^  Vem. 

(c)  2  Vern.  536.    [5.  C.  1  £q.  Ca.  Abr.  S94,  pi.  6,-^EdJ] 


tighed  imtoMet 
Iff  equitubU 


DivUe, 


Curleiy  •f 


( W)  The  rule  as  to  this  is,  ttiat  general  words  adapted  to  the  def tse  of 
real  estate  onlv  will  be  sufficient  to  pass  the  legal  and  oeneficial  interest  id 
mortgages  in  fee,  provided  the  uses  or  trusts  to  which  such  real  property 
is  to  be  applied  are  not  inconsistent  with  the  supposition,  that  the  mortgsgei 
were  meant  to  be  included  in  the  devise.  See  further,  postea,  p.  451, » 
notU,  latter  end  of  Lord  Eldon's  judgment  in  Braybroke  v.  hukippf-  there 
cited. 

(X)  This  must  be  understood  as  referring  to  the  equitable  freehold ;  for 
the  legal  estate  of  freehold  is  clearly  in  the  mortgagee.  See  antea,  167,  of 
this  edition,  in  notis. 

(Y)  The  case  concerned  money  directed  to  be  laid  ootin  land ;  and  tfaon^ 
the  money  had  not  been  invested  according  to  the  trust,  the  hnslMnd  was  d6> 
creed  curteseable  of  It.  The  interest  of  the  money  during  coverture  did  not 
appear  to  have  been  received  either  by  the  husband  or  by  the  wife,  so  as  to 
form  a  kind  of  quan  seisin  of  the  pnncipal ;  nor  In  fact  is  sndi  receipt  of 
interest  necessary  to  entiUe  a  hosband  to  curtesy  out  of  money-land,  provid- 
ed the  money  still  continues  impr^sed  with  the  character  of  land  and  remaioi 
unconverted  into  personal  property.  See,  on  this  subject,  XMimi  v.  Hqri 
S  Bro.  C.  C.  404.  Cmmhiflum  v.  Moodey,  1  Ves.  174. 176.  Lord  Eldoa's  ad, 
39&  40  Geo.  3.  c.  56.  and  cases  thereon,  collected  In  Jurni.  Trea*  Rec.  18f0, 
p.  148,  with  the  addition  of  Baynet  v.  Baftui,  9  Ves.  46S. 
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680»  it  was  held  that  lands,  articled  for  only,  would  pass  by  a   EffUtMiettittt 

will(z).  -  ^'^^'^' 

His  Lordship  said  (d),  the  principal  objections  to  the  bus- 
hand's  claim  were  two :  first,  laches  and  neglect  in  the  hus- 
band by  not  paying  off  the  mortgage.  Secondly,  that  the  rule 
ought  to  be  equal  between  dower  and  curtesy,  and  that  dower 
could  not  be  of  a  trust-estate. 

As  to  the  firsts  it  was  not  similar  to  the  cases  of  laches  in 
the  husband,  viz.  as  in  a  case  where  entry  was  requisite  (e) ; 
because  it  was  nothing  near  so  easy  to  pay  off  a  mortgage  as 
to  make  an  entry:  and  it  held  equally  strong  in  the  case  of  a 
trust-estate;  for  a  husband  might  more  easily  get  a  decree  for 
bis  trustee*  to  convey,  than  a  decree  to  redeem  a  mortgage, 
which  was  necessarily  attended  with  many  delays. 

The  second  objection   proved  too  much,  if  any  th}ng,  and 
entirely  failed  by  the  precedents  of  that  court :  if  any  innova-       [  ^^  ] 
tion  were  to  be  made,  his  Lordship  was  of  opinion,  that  the 
nearest  way  to  right  would  be  to  let  in  the  wife  to  dower  of  a 
trust--e8tate(A),  and  not  to  exclude  the  husband  from  being 
tenant  by  the  curtesy  of  it(y*).    There  could  be  no  inconveni*   Tamhi  6y  atr^ 
ence  to  the  heir  at  law,  for  be  would  have  the  same  remedy  in  domrhluri^^ 
this  court,  to  make  a  tenant  by  the  curtesy  keep  down  the  in-  mmigage. 
terest,  as  against  any  other  tenant  for  life  (ff).    For  these  rea- 
sons his  Lordship  was  of  opinion,  that  the  defendant  was  enti- 
tled to  be  tenant  by  the  curtesy,  and  the  decree  at  the  Rolls, 
as  to  this  part,  must  be  reversed. 

But,  in  order  to  entitle  the  husband  to  be  tenant  by  tl^e  Efmif  of  rt* 
curtesy  of  the  trust-estate  of  his  wife,  the  wife  must  have  the  ^MtJ^MiMrai* 
inheritance ;  and  there  must  likewise  be  a  seisin  of  a  freehold  ?f^^"^'' 
[either  in  law  or  in  equity]  during  the  coverture ;  and(g)  there-  atrttsMbu. 


(^  SmeeimppU  r. Bindtmf  tVen.         (/)  [S.  P.   CwbtH    v.   Boftcr, 
5S6.  3  Anatr.  759.^£tf.] 

(e)  IlMd.  (g)  UeM'U  v.  Grcmfcrnlr,  l  Yes, 

(/)lbid.  S98.    r&C.  aiidP.SAtk.695.716. 

— £tf.J 


(Z)  For,  per  enr,  an  eqaitable  interest  is  as  wcH  demisable  as  a  legal  es-   EpiiiuhU  ami 
tatiti  and  a  fatore  interest  may  alto  be  defised.   GreenkiU  w.GremAiUf  fiHwrt  imteretia 
t  Vera.  680.  S.  C.  Pre.  Ch.  330.   Eq.  Ca.  Abr.  174,  pL  4.    As  to  this,  see   dmiMt. 
fvtlicr  1  Pres.  Abs.  68.  3  lb.  f 59. 

(A)  CoBslstencT  of  principle  has,  however,  been  made  to  give  way  to   ^^  d^wer  ef 
the  aeevity  of  titles ;  and  it  is  now  decisively  established,  without  danger   cyatlsf  of  r§» 
of  farther  discussion,  that  a  wife  is  not  dowable  of  a  trust  estate,  nor  of  deaipMoR. 
an  e^oity  of  redemption.    See  Godwin  v.  Winmure,  9  Atic.  6S5.  Curii§  v. 
CmrttSy  t  Bro.  C.  C.  GIO.   S.  C.  arguendo,  t  Yes.  jun.  If4.    D'Arey  v.  Blafcr, 
t  Sch.  5c  Lef.  388.    Et  vide  etiam  fiarg^rss  v.  iVkuiej  X  W.  Bl.  160. 18S. 
&  €•  1  Edea  Rep.  177,  and  postea,  718. 
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fore  where  freehold,  copyl^old,  and  leasehold  estates  were  de* 
vised  by  a  father  to  trustees.  Sec.  in  trust  to  apply  the  residue, 
after  paying  their  own  charges,  to  the  sole  use  of  hia  daugjiter, 
during  her  life,  and  to  be  at  her  disposal,  and  not  subject  to 
[  357  ]  the  debts  or  controul  of  her  husband,  her  receipts  to  be  good; 
and  to  permit  her  by  deed  or  writing,  executed  in  the  presence 
of  three  or  more  witnesses,  notwithstanding  her  coverture,  to 
give  and  dispose  of  all  his  freehold,  copyhold,  and  leasehold 
estates,  as  she  should  think  fit :  Lord  Hardwicke  held,  tint 
the  husband  was  not  entitled  to  be  tenant  by  the  curtesy,  upon 
the  ground  of  the  husband's  having  no  setJtn  either  in  law  or 
equity  (b):  for,  though  the  wife  had  the  inheritance,  and 
there  was  a  kind  of  seisin,  thai  was  an  equity,  a  trust  of  the 
profits  for  her  life ;  but  the  father,  whose  estate  it  was,  had 
made  his  daughter  a  feme  sole,  giving  her  the  profits  daring 
her  life,  but  not  subject  to  the  controul  of  her  husband.  Then 
the  husband  had  no  seisin  in  equity  during  the  coverture ;  and 
this  was  essential  to  a  tenancy  by  the  curtesy ;  and  such  tenancy, 
in  this  case,  would  be  directly  contrary  to  the  intent  of  the 
testator, 
ercdjiort  of  Creditors  of  the  husband  w^re  held  to  be  entitled  to  redeem 

f  */S^jf'  He^KS  ^  ^^^  purchased  by  him  (A)  after  marriage,  to  himself  and  his 

(h)  WattM  V.  Thomoi,  3  P.  Wmi.  365. 


rtdeem  term 


Cote  in  text  (^)  ^^*  Lordship  was  of  a  different  opinion  in  the  case  of  Robati  ▼.  Dix- 

opposed  In  R4h    ^^^»  t  Atk.  609,  determined  alM>at  ten  years  before.    In  that  case  he  de- 

berta  ▼.  Dix*    cided,  that  a  husband  might  be  tenant  by  the  cortesy  of  an  estate  devised 

weUf  now  over^  ^  ^^  ^^^'^  ^^^  ^^^  separate  use.    The  authority  of  this  position  is  consider- 

ruled  Hmb,        *^^y  shal&en  if  not  entirely  over-ruled,  by  the  case  cited  in  the  teat,  whidi, 

*        *         on  mature  deliberation,  seems  to  be  the  preferable  decision.    But  lee 

3  Pros.  Abs.  582.  470.  and  Watk.  Elem.  of  Conv.  55,  3d  edit  where  tiie 

point  is  still  dubiously  expressed.    There  cannot  however.  It  Is  presumed, 

he  much  difficulty  in  selecting  between  these  conflicting  acUudications,  since 

Hearle  v.  Greenbank  is  not  only  the  latest  decision,  but  tdao  the  one  most 

accordant  with  principle.    To  Uie  completion  of  curtesj  of  an  equitable 

estate,  there  must  be  an  eouitable  seisin  of  the  equitable  freehold  and  inhe* 

ritance  simnl  et  semel,  in  the  same  mumer  as  a  concurrence  of  these  seisias 

is  necessary  to  the  curtesy  of  a  legal  estate.    If  therefore  the  equitable 

freehold  be  in  trustees,  in  trust  for  the  separate  use  of  a  f^me  covert,  a 

leading  and  essential  circumstance  is  wanting  to  complete  the  curtesv  of  the 

husband,  namely,  a  concurrent  seisin  in  the  wife  or  Uie  equitable  freehold 

No  wiwn  f^      and  inheritance  stmuZ  et  oemel  s  and  it  is  observable,  that  the  secondary 

wif^a  separaie     trust  of  the  freehold,  which  is  in  the  wife  as  her  separate  estate,  will  not 

estate  for  life,      merge  in  the  primary  equity  of  the  inheritance  so  as  to  make  the  wife  seised 

with  her  equit*    of  the  inunediate  estate  of  inheritance,  otherwise  the  very  general  and  caa- 

0bie  remainder     tious  mode  of  conveying  an  estate  of  equitable  freehold  to  trustees  for  the 

in  tmil  or  in  fee  separate  use  of  married  women,  would,  in  many  instances,  be  entirely  OB' 

00  as  to  give    gatory  and  useless.    Considering  the  rule  in  equity  to  be  so  established,  it 

husbandcurteiy*  is  a  necessary  consequence  that  the  equitable  separate  estate  for  life  in  the 

wife,  being  kept  distinct  during  the  coverture  from  her  eouitable  reversioo 
or  remainder  in  tail,  she  will  not  have  had  at  any  period  ourin^  the  marri- 
age that  actual  seisin  of  the  whole  equitable  inheritance  which  is  ueceusry 
to  give  rise  to  an  equitable  tenancy  by  the  curtesy. 
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wife  and  the  survivor,  and  the  executors,  administrators,  and  fmekaud  69 

assigns  of  such  survivor,  and  afterward  assigned  by  him,  without  ^^  marriage 

ber  joining  in  mortgage,  with  a  proviso  to  be  void  on  payment  •*  ***|**{^"^ 

of  the  money  by  him  or  his  wife,  or  the  executors  of  him  or  ^^^  and  irfter 

bis  wife,  and  under  a  proviso  that  until  default  of  payment,  2**"^^^  ^ 

the  husband,  his  executors,  and  administrators,  should  equally     r  353  ] 

enjoy;  for  the  settlement  of  the  term  upon  the  wife  being 

after  marriage  is  a  voluntary  conveyance,  and  being  only  a  term 

for  years,  it  was  always  in  the  power  of  the  husband  to  forfeit 

or  alien,  and  the  mortgage  was  an  alienation ;  for  though  if  the 

mortgage  money  had  been  repaid  before  tlie  day,  the  mortgage 

would  have  been  void,  and  consequently  all  things  in  statu  quo ; 

3fet  the  mortgage  being  forfeited, .  the  equity  of  redemption  (al-  > 

ways  in  the  husband's  power)  became  a  creature  of  equity  (c); 

and  in  the  case  of  creditors,  and  where   the  redemption  was 

given  as  well  to  the  executors  of  the  husband  as  of  the  wife, 

sad  the  last  proviso  was,  that  the  husband,  his  executors,  &c. 

might  enjoy  till  defisult  of  payment,  was  assets. 

If  a  prior  mortgagee  does  not  bring  an  ejectment  to  recover  InHreH  anjlnt 
possession  (1),   and  the  interest  runs  in  arrear,  a  subsequent  ^^^^^be 
mortgagee  shall,  notwithstanding,  not  be  permitted  to  redeem,  P^  hi  ^'^ 
without  paying  the  whole  interest  so  run  on ;  because,  though  geeredimiMg 

(i)  ififM  V.  if  if  OM,  1  Ves.  S68. 


(C)  Tlie  •abieqnent  part  of  this  paragraph  reads  thus,  from  the  re-    Correeiimn  rf 
port :— >^  And  It  being  the  case  of  creditors,  and  the  redemption  given  as    text, 
well  to  the  executors  of  the  husband  as  to  the  executors  of  the  wife,  and 
the  last  proviso  being  that  the  husband,  his  executors,  dec.  may  ei^oy  till 
default  of  payment ;  the  Master  of  the  Rolls  decreed  that  the  equity  of 
redemption  of  this  term  was  assets/' 

(O)  Interest  in  arrear  does  not  carry  interest^  but  it  nuiy  be  reeover«   Arrtter  of  tnte* 
ed,  thoogh  suffered  to  accumulate  for  a  period  of  twenty  years,  or  even   rearecovermkU. 
looger,  if  there  be  any  circumstance  occmring  during  that  period  to  keep   m^j%at  debt  U 
alive  the  mortgage,  (concerning  which  see  postea,  415).    Interest  in  arrear   Uf  carrif  ttrfc- 
Is  not  a  simple  contract  debt  barrable  by  the  statute  of  limitations.    The   rtmfprttumid* 
mortgage  U  given  for  securing  the  principal  sum  mid  uderui.    The  interest 
^berefore,  tiioo^  in  arrear,  is  as  much  a  charge  on  the  land  as  the  principal 
nooey ;  and  supposing  the  word  **  vUereti^  to  lie  omitted  in  the  mortgage 
deed,  it  is  eoocetved  Uie  estate  would  still  be  liable  to  all  arrears ;  for  in- 
terest Is  to  be  Yiewed  not  merely  as  an  accident  to  the  principal,  but  in 
^t  as  part  of  it,  in  the  same  manner  as  fruit  is  part  of  a  tree.  5  Meriv. 
M,    The  yearly  produce  b  to  be  considered  as  included  under  a  general 
loan  of  the  principal,  and  consequently  9s  secured  by  the  deed  vrhich 
Kcurea  the  principal ;  besides,  the  payment  of  interest  is  a  prominent  object 
in  the  mortgage  transaction,  and  will  in  all  cases  be  presumed,  unless  the 
contrary  be  expressed.    FarqtAar  y,  MorrUf  7  T.  R.  194. 

In  the  case  of  Aittn  v.  Atiamy  cited  in  the  text,  the  owner  of  the  charge   PresaniplioM* 
let  it  run  in  arrear  eight  years,  and  it  was  held,  that  that  circumstance  was  from  Uiting  in* 
not  alone  sulficieot  to  warrant  the  presumption,  either  that  the  interest  was  ternt  run  i» 
absolutely  released,  or  that  such  neglect  of  demanding  it  was  intended  to  arr§nr» 
prriudice  the  remainder-man.    If,  however,  there  be  any  conniyance  or 
QDiair  conduct  between  the  particulat*  tenant  (vriio  is  bound  to  keep  down 
the  interest,  postea,  995, 4.)  and  the  incumbrancer,  so  that  the  interest  be 

T£ 
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r  359  ]      ^^  iecoiid  mortgagee  could  not  enter,  he  was  not  without  re- 
medy; for  he  might  have  brought  a  bill  to  redeem,  and  so  had 


suffered  to  ran  in  arrear,  and  be  ultimately  saddled  on  the  remainder-nuui 

through  the  death  or  insolvency  of  the  particular  tenant ;  the  circmnstanceft 

of  fraud  and  unfair  dealing  will  have  the  effect  of  deteriorating  the  deouBd 

of  the  incumbrancer  against  the  remainder-man,  in  proportion  to  the 

Arrearum  first   Vagrancy  of  the  conduct  proved.    Thus,  in  Benikam  y.UmMecmi^  Pre. 

mortgage  not  to    C^*  ^*  S.  C.  i  Eq.  Ca.  Abe.  310,  and  postea,  1006,  where  the  first  nort^ 

pr^udice  saAse-    8^1?^®  bad  taken  possession  of  the  estate,  and  yet  Suffered  the  mortgagor, 

fuent  tactiaf       ^^®  ^^  ^^*  son-in-law  to  receive  the  rents,  whereby  his  interest  becane 

irancer,  "^  arrear ;  it  was  held  that  this  conduct  should  not  afiect  the  lands,  so  as  to 

keep  out  a  second  mortgagee  lon^rer  than  he  would  have  been  kept  .out  if 

the  mterest  had  been  regularly  paid.    The  court  in  this  case,  as  well  as  ia 

that  of  Astony^AatoHj  ubi  supra,  seemed  tenacious  of  entirely  depriviag 

the  prior  incumbrancer  of  his  arrearage,  butwaswUUng  to  postpone  hijD, 

in  order  that  the  sulMe<|uent  incumbrancer  might  not  receive  any  iaJDiy 

from  the  neglect  or  contnvance  of  the  first  mortgacee.   But  supposing  the 

rents  not  to  be  sufficient  to  cover  the  interest  of  all  the  charges  on  the 

land,  then,  it  is  conceived,  the  right  of  the  mortgagee  so  tampering  with 

the  profits  would  be  wholly  lost  as  against  the  subsequent  incumbranccri 

Mortgagiiim       but  not  perhaps  as    against  the   mortgagor  and   his  heirs;  for  thongi 

poMussion  mutt   the  tenant  for  life  omits  to  keep  down  the  in/erest,  yet  as  between  ttie 

QccoMntfor  guch   mortgagee  and  the  estate,  the  mortgagee  has  a  right  to  be  paid  out  of  the 

rent*  as  he         estate  into  whatsoever  hands  it  may  come.    Lord  Penrkyn  v.  Hagftet,  6  Yea 

migkt  huiee  re'     106.    In  one  case  indeed  a  mortgagee,  who  permitted  the  mortgagor  to 

seited.  make  use  of  jiis  incumbrance  to  keep  out  other  creditors,  was  said  to  be 

chargeable  with  the  profits  from  tlie  tmie  that  the  creditors  would  have  had 
a  remedy,  had  it  not  been  for  his  interposition ;  for  equity  would  not  suffer 
a  man  to  make  use  of  his  securities  to  protect  a  debtor  from  the  just  de* 
mands  of  his  creditors.  Chapman  v.  Tanner^  1  Vera.  «67.  3  Bac  Abr.  668. 
£t  vide  S.  C.  postea,  1031.  On  the  authority  of  tliis  case  CofpriMg  t. 
Cooke  (1  Vern.  !f70.  S.  C.  postea,  10S9)  was  decided.  There  the  mortgagee 
obtained  judgment  in  ejectment,  and  entered  into  possession  of  the  nortp 
gaged  premises,  and  thereby  prevented  other  creditors  who  had  subsequent 
securities  from  entering,  and  yet  permitted  the  mortgagor  to  take  the  pro- 
fits ;  and  it  was  held  by  Lord  Keeper  (North)  that  he  should  be  charged 
with  all  the  profits  he  had  or  might  have  received  since  his  entry.  S.  L. 
Bartev  v.  Teblmt,  1  Jac.  Sc  Walk.  X03.  Et  vide  Bemey  y.  SeweU,  lb.  650. 
£t  infra,  1025. 
/nnmi^raaerr  The  principle  of  these  decisions  hath  been  recently  recognited  and  acted 

entitUd  to  ar'  ^^  by  the  late  Chancellor  of  Ireland,  in  the  case  of  Jj^tue  v.  Smi^,  8  Sch; 
reore  againtt  &  Le^*  655  (1806) ;  and  by  the  present  Master  of  the  Rolls  when  Vice-Chan- 
remamder-mmif  ceilor,  in  the  case  of  Roe  v.  Pogooti^  t  Madd.  Rep.  457  (1816).  The  case  of 
thmghhtflachee  Ltiflvs  v.  Stptft  we  shall  have  occasion  to  notice  more  in  detail  In  the  leqad 
he  omit  to  o6-  o(  this  chapter,  sec  the  latter  end  of  the  note  to  p.  427,  postea,  which  will 
tain  intereet  ^  render  it  unnecessary  to  stafte  more  here  than  that  the  mterest  contended 
tenmd  for  Ufe  i  ^^^  ^'^  ^^n  in  arrear  upwards  of  fifty  years.  The  mortgage  had  been 
secus  if  tncmn-  ^^P^  ^^^^^  by  the  application  of  certain  principles  adopted  in  courts  of 
brancer  be  guil'  c<iuity,  which  will  be  fully  explained  hereafter.  The  question,  said  the 
f  y  of  fliticoa-  Chancellor  (Lord  Redesdale),  was,  whether  the  conduct  of  the  niortpiF> 
^j^cl,  jl^ees  (the  Trastees  of  St.  Patrick's  Hospital,  Dublin),  with  respect  to  the 

intere&t,  was  such  that  laches  might  be  imputed  to  them  which  would  bar 
them  of  their  demand  of  interest  r  The  ground  on  which  he  entertained  s 
doubt  on  this  question  was,  that  the  mortgagees  had  had  dealings  with  Swift, 
which  might  fully  have  informed  them  that  Swift  was  only  tenant  for  life; 
and  Lord  Redesdale  said,  he  wished  to  have  the  question  fully  discosse<l, 
because  it  was  an  injury  to  persons  entitled  to  estates  under  settlement,  that 
a  tenant  for  life  should  be  permitted  to  hold  the  estate  without  pasrtag  the 
interest  accruing  on  charges  which  affected  the  estates  In  remainder  as  well 
as  the  estate  for  life.  He  tliought  tlie  question  had  bee» discussed  before; 
but  he  could  not  recollect  in  what  case  tUl  the  case  of  Aetom  v.  Aiton,  obi 
supra,  was  mentioned  at  the  bar,  which  brought  fully  to  his  recollectiofl 
what  had  been  before  floating  on  his  mind.  Lord  Hardwicke  there  entered 
into  a  discussion  of  the  point ;  and  the  clear  result  from  what  Lord  Hard- 
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die  estate  Mmself :  but  if  be  does  not,  the  Court  of  Chancery  lUeewer.  whin 
bas  often  appointed  a  recover  to  keep  down  the  interest,  which  ^  fpfwu 


wicke  said,  was,  thai  mere  laches,  mere  neglect  to  demand  the  interest  from 
the  tenant  far  l^fe,  should  not  pr^udice  the  demand  of  the  incumln'oneer  againsi 
tke  remainder-man,  leaving  the  qncstioh  open  whether  any  thing  beyond  mere 
laches  eoold  have  that  eff<6ct.  There  were  cases  Lord  Redesdale  thought 
from  which  it  might  clearly  be  inferred,  tiiat  unfair  condnct  would  have 
that  effect;  nn&Bentham  v.  Haineourtf  ubi  supra,  was  one,  where  the  deci- 
sion of  the  court  must  have  proceeded  on  the  ground,  that  the  condnct  of 
the  first  mortgagee  amountea  to  more  than  mere  laches.  So  it  was  to  be  in- 
ferred from  Chapman  v.  Tanner,  Copping  v.  Cole,  and  UnUer  v.  Stephens,  9  Ca. 
in  Ch.  $07.  (which  last  by  the  way  is  not  in  point)  that  acts  of  a  mortgagee, 
^Tourable  to  the  mortgagor  and  prejudicial  to  subsequent  incumbrancers, 
might  deprive  him  of  the  right  he  would  otherwise  have  to  charee  the  ar- 
rear  of  interest  due  to  him  against  the  estate.  However,  in  all  these  cases 
there  was  something  of  contrivance,  some  positive  misconduct  to  warrant 
the  decision  ;  but  in  the  case  before  the  court  {Laftus  v.  ^trt/0  there  was 
nothing  but  mere  laches.  His  Lordship  then  went  into  a  minute  detail  of 
circumstances,  which  he  said  proved,  that  if  there  was  any  neglect  on  the 
part  of  the  hospital,  tliere  was  also  elear  evidence  of  laches  in  other  mat- 
ters of  the  same  transaction  against  the  persbns  who  claimed  to  be  exempt 
from  t)ie  payment  of  the  arrearages ;  and  Lord  Redesdale  concluded  by  ob- 
serving, that  taking  the  whole  case  into  consideration,  he  thought  he  could 
not  deprive  the  hospital  of  tlie  arrear  of  interest,  except  so  far  as  by  their 
own  acts  they  had  deprived  themselves  of  the  arrears  due  prior  to  the  year 
1755. 

In  Roe  V.  Pogson,  ubi  supra,  a  petition  was  presented  stating  transactions  Same  law, 
for  upwards  of  sixty  years,  and  praying  various  relief.  Sir  Thomas  Plumer,  tdUest  caai. 
Vice-Chancellor,  doubted  the  propriety  of  bringing  the  question  before  the 
coart  on  a  petition ;  but  in  the  course  of  his  judgment  expressed  his  opinion 
to  be,  that  an  Incumbrancer  on  an  estate  will  be  entitled  to  arrears  of  inte- 
rest in  respect  of  bis  incumbrance,  and  to  charge  the  estate  with  the  same 
as  against  m  remainder-man,  though  there  might  have  l>een  neglect  or  laches 
00  his  part  in  not  making  for  many  years  a  claim  of  interest  against  the  te- 
nant for  life  ;  and  cited  Laflus  v.  Swift,  ubi  supra. 

It  is  further  observable,  that  if  a  tenant  for  life  omit  to  pay  the  interest    Arrears  not  an- 
refuJarly,  and  dies,  leaving  an  arrear  unpaid,  his  assets  will  not  be  an-    swerable  out  of 
swerable  to  the  tiext  remainder-man  for  such  deficiency,  postca,  563,  tn  notis,    assets  i>/  icaan^ 
And  if  there  be  a  tenant  for  life  with  remainder  to  B.  for  life,  with  re-  for  life, 
mainder  to  C  in  tail,  witli  remainders  ovt* r,  and  the  first  tenant  for  life  ne- 
glects to  pay  the  interest  of  incumbrances,  and  dies,  leaving  B.  surviving, 
Uie  renta  and  profits  of  the  estate  in  the  hands  of  B.  must  be  applied  in 
redaction  of  the  interest  accniing  prior  as  well  as  subsequently  to  the  com* 
mmcement  of  his  estate,  Penrhyn  v.  Hughes,  5  Ves.  106, 107.  Tracey  v.  He- 
reford, 9  Bro.  C.  C.  128;  and  B.  will  be  left  to  recov)>r  over  as  he  can 
against  the  assets  of  the  preceding  tenant  for  life,  according  to  the  rule  laid 
ifown  in  Finek  v.  Finch,  1  Ves.  jun.  535. 

Lastly,  it  is  observable,  that  if  a  mortgagee  permit  the  tenant  for  life  to    Mortgagee  pur- 
run  in  arrear  for  the  interest,  and  afterwards  purchases  the  estate  for  life,    chasing  life  rs- 
and  takes  possession  under  that  purchase,  he  will  be  bound  to  apply  the    tate^  Uahlc  to 
surplus  rents  and  profits  beyond  the  current  interest,  in  discharge  of  the    arrears. 
arrear  ;  for  if  he  had  entered  as  mortgagee,  the  surplus  rents  and  profits 
would  have  been  clearly  applicable  in  discharge  of  the  arrears ;  and  it 
would  be  inequitable  to  allow  him  to  prejudice  the  rights  of  the  reversioner 
by  enterinfc  as  a  purchaser.    Penrhyn  v.  Hughes,  ubi  supra.    The  decree  in 
that  case  was,  that  an  account  should  be  taken  of  principal,  interest,  and 
costs,  and  of  the  rents  &nd  profits  received  by  the  mortgagee  since  his  entry 
into  possession  as  assignee  of  the  tenant  for  life,  which   rents  and  profits 
were  to  be  applied  first  in  payment  of  the  Interest  which  accrued  due  sub- 
sequently to  his  entering  into  possession;  and  in  the  next  place  so  far  as 
they  wonld  extend  in  satisfaction  of  the  preceding  arrears. 

See  further  as  to  the  persons  who  are  bound  to  keep  down  the  interest  on 
incnmbranc^es,  postea,  993,  4,  et  acq.  And  as  to  applications  tu  the  court 
bv  the  rentainder-nian  to  put  a  receiver  ou  tlic  tcuaut  for  life,  sec  next 
notf,  parlicuUrly  Sect.  VI. 
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the  court  will  not  id  general  do,  unless  where  the  prior  morh 
gagee  will  not  enter  (s):  but  if  be  does  not  take  that  remedy. 


RiCBIYBR. 

rungemeiU  rf 
ntie. 


nni  who  ke  it. 


2'*d€  (^  his  ap* 
uUmeni. 


(E)  It  is  Intended  in  this  note  to  take  a  connected  view  of  the  appoiiiU 
Inent,  power,  end  office  of  a  receiver,  with  other  matters  relating  aereto. 
The  following  observations  are  relevant  to  a  receiver  appointaA  bj  the 
court  only,  and  not  to  a  receiver  appointed  by  the  parties.  The  deed  of 
appointment  Is  the  rule  by  which  the  latter  must  act,  and  not  the  mles  which 
courts  of  eqttity  adopt  ror  the  regulation  of  their  own  officers.  Hie  re- 
ceivership deed  therefore  should  be  perspicuously  worded,  and  ample 
powers  conferred  on  the  person  appomted.  A  form  of  this  deed  will  be 
found  in  the  Appendix,  No.  XXIII.,  where  also  some  additional  obserw 
tions  on  the  economy  of  the  instrument  will  be  introduced  in  the  netei. 
The  arrangement,  under  which  it  is  proposed  to  treat  this  subject,  is  to 
consider,  I.  The  general  character  of  a  receiver.  II.  The  mode  in  which, 
and  the  time  when,  he  is  and  maybe  appointed.  III.  Who  may  be  tie* 
ceiver.  IV.  What  security  he  will  be  r^nired  to  give  for  the  due  perfom- 
ance  of  his  office*  V.  The  cases  in  which  a  second  mortgagee  may  have  a 
receiver  appointed  on  the  first  incumbrancer.  VI.  When  a  remainder4iisa 
may  move  for  the  appointment  of  a  receiver  on  the  tenant  for  life« 
VII.  When  an  order  tor  a  receiver  will  be  granted  on  the  motion  of  oae 
tenant  in  common  against  his  companion  in  possession.  VIII.  The  power 
and  duty  of  a  receiver,  1st.  in  laying  out  money ;  fd.  in  letting  tfie  ore* 
mises ;  id.  in  distraining  for  rent ;  and,  4tfa.  in  bringing  and  ddendhig 
ejectments.  IX.  The  time  and  mode  of  the  receiver's  accounting.  X  His 
salary  and  allowance*  XI.  The  consequence  of  his  losses  and  embezsls- 
inents,  and  herein  of  his  indemnification.  XII.  The  mode  of  his  dischatge« 
And,  XIII.  The  power  and  office  of  a  consignee  of  colonial  estates,  wlw 
is  in  the  nature  of  a  receiver.* 

|.  A  receiver  is  an  indifierent  person  appointed  by  the  Conrt  of  Chsn- 
cary  to  receive  the  rents  and  profits  of  land  or  other  thing  in  question  pend* 
ing  a  suit,  where  it  does  not  seem  reasonable  to  the  court  that  Hie  parlies 
themselves  should  be  in  receipt  of  the  rents.  And  he  is  to  account  for  sach 
bis  receipt  when  the  court  shall  require  him :  and  to  secure  his  doing  so,  he  is 
commonly  ordered  to  enter  into  a  recognisance  with  two  or  more  sureties,  hi 
such  a  sum  as  the  court  shall  direct.  Prac.  Reg.  Ch.  f90.  3  Atlu  99t*  A 
receiver  is  truly  and  properly  the  hand  of  the  Court.  He  will  Chetefiire  he 
put  in  possession  in  a  summary  way.  The  court  will  order  the  tenants  to 
attorn  to  him ;  and,  if  necessary,  grant  him  a  writ  of  assistance,  withoet 
first  awarding  an  injunction,  which  is,  in  other  cases,  the  usual  prseess. 
Per  Lord  Partner,  SCox  P.  Wms.  S79,  n.  (C).  The  power  of  appointmg 
a  receiver  is  a  <6scretionary  power  exercised  by  the  court,  and  does  not 
hffect  the  rights  of  the  parties.  Skip  v.  Uarwfd,  3  Atk.  564.  t  Atk.  15. 
Sharp  V.  Carter,  3  P.  Wms:  379. 

II  1.  The  mode  of  appointing  a  receiver  is  by  motion  to  the  Lord  Cfasa- 
cellor  for  a  reference  to  the  Master  to  appoUit  a  proper  person  fts  be  re- 
ceiver of  ^e  rents  and  profits  of  the  estate.  The  court  acquiesdag  is 
the  motion,  makes  an  order  directing  the  Master  to  appoint  a  proper  per- 
son accordingly,  frid  to  allow  him  a  salary,  he  first  giving  seeunty,  Sic, 
The  tenant  for  life,  if  any,  is  then  ordered  to  deliver  «p  possession  it  the 
estates  to  the  receiver,  and  the  tenants  are  directed  to  attorn  and  pay  their 
rents  to  the  receiver,  who  is  to  be  at  lil>erty  to  let  the  premises  with  the 
approbation  of  the  Master.  The  Master  is  ordered  to  enquire  what  Iucbbh 
brances  afifect  the  estate,  and  of  their  priorities ;  and  tbe  receiver  is  thee 
directed,  out  of  the  rents  and  annual  proceeds  of  the  estate,  to  pay  the 
interest  of  the  incumbrances  according  to  the  priorities  thus  ascertamed; 
and  to  pay  the  balances  reported  doe  from  him  into  the  bank,  with  the 
privity  of  the  Accountant-General  of  the  Court  of  Chancery,  to  the  crHit 
hf  the  cause  subsisting  between  the  parties,  subject  to  the  further  order 


*  The  Editor  trusts,  that  the  insertion  of  the  following  long  and  appa* 
rently  uncalled  for  note  here,  will  find,  an  ample  apology  in  the  freqecst 
recurrence  of  the  subject  of  it  in  practice,  and  in  the  numerous  collcctioS 
of  authorities  which  it  aifects  to  contain.  The  doctrine  of  receitershtp  » 
intimately  connected  with  mortgage  transactions;  and  the  ensuing  epitoi>^ 
Embraces  many  cases  not  to  be  round  in  the  equity  text  books. 
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he  [the  siiiisequent  aacNrtgagee]  shall  not  redeem  without  paying 
that  arrear:  and  though  a  mortgagee  often  auflfers  the  arrear 


of  the  court.    Other  directions  are  then  added  to  meet  the  circumstances     Receitbr. 
of  the  case. 

II  s.  The  reference  Is  to  the  Master  to  appoint  a  proper  person  to  be  re-   Propoml  i^per* 
ceiver.    A  proposal  of  some  person  is  then  made*  to  nim,  usually  by  the   gon  to  be  re- 
•wner  of  the  estate.    But  it  is  an  indulgence  in  a  mortgagee  to  suffer  the   ceiver^  by  whom 
owner  of  the  estate  to  propose  a  receiver,  and  be  is  not  bound  do  it ;  if  made^ 
therefore,  the  mortgagee  propose  one  person,  and  the  mortgagor  another, 
the  proposal  of  the  former  will  be  preferred.     ^Vilkiiu  ▼.  fViUianUf  3  Yes. 
569.    The  proposal  cannot  be  made  by  a  stranger,  2  Madd.  Rep.  S49 ;  for 
in  all  the  cases  that  have  occurred,  it  has  been  made  by  a  party  interested. 
This  pnmosal  the  Master  may  approve  or  reject.    In  forming  his  judgment 
be  is  saici  to  be  much  influenced  by  the  approbation  of  a  majority  of  the 
parties  particularly  interested  in  the  appomtment.    1  Turn.  6c  Yen.  Prac. 
148.    It  he  disapproves  of  the  proposal,  and  the  parties  are  not  satisfied, 
they  may  apply  to  the  Chancellor,  who  will  direct  the  Master  to  state  his 
reasons  for  rejecting  the  receiver.    But  when  the  Master  has  approved  of 
one  or  two  persons  proposed,  the  court  will  not  disturb  his  choice,  unless 
the  person  chosen  be  snewn  to  be   unfit  or  improper,  or  unless  there  be  a 
personal  objection  to  the  man.    And  in  no  case  will  the  court  enter  into  a 
comparison  of  the  more  or  less  fitness  of  the  competitors,  nor  into  small 
discussions  as  to  who  shall  be  the  receiver  and  have  the  allowance.    Attor* 
ney'Gemrai  v.  Day,  2  Madd.  Rep.  255.     Thomas  wrDawkin,  3  liro.  C.  C. 
507.    S,  C,  1  Ves.  jnn.  452.    Creuu  v.  Bishop  of  London,  2  Bro.  C.  C.  25:2. 
Gmimd  v.  GarUmd,  2  Yes.  jun.  137.    Bowersbank  v.  Colasseau,  3  Yes.  164. 
WUkuis  V.  trUUams,  lb.  688.     Thorpe  v.  Thorpe,  12  Yes.  317.    Egginton  v. 
FltveU,  stated  from  MS.  2  Madd.  Rep.  253.    But  note,  that  exceptions  to 
the  appointment  of  a  receiver  may  be  taken  by  petition.    Hughes  ▼.  fVil' 
Umns,  6  Yes.  459. 

11 3.  In  Attmmey^General  v.  Day,  ubi  supra/it  was  made  a  question  by  the   Parties  neglect^ 
Tice-ChanceUor,  whether,  if  the  parties  neglect  to  propose  a  receiver,  the   tn^  to  propose^ 
Master  may  appoint  one  himself;  or  whether  an  application  must  not  rather   Master  may  op* 
be  made  to  the  court?    His  Honor  Incltned  to  the  latter  opinion,  but  would  potiii  receiver, 
not  decide  the  question  then,  nor  say  that  the  Master  could  not  in  any  case 

appoint  a  receiver :  but,  in  the  case  before  the  court,  the  neglect  of  the 
parties  was  accounted  for ;  and  the  Master  was  thereupon  directed  to  re- 
view his  report,  and  to  entertain  the  proposal  of  a  receiver  made  by  the  t 
parties,  wnichy  in  effect,  annulled  the  appointment  made  by  the  Master  in 
the  interval. 

11 4.  The  court  has,  at  all  times,  evinced  a  great  reluctance  in  controuling   Master's  ap^ 
the  Master's  approbation  and  appointment  of  a  receiver,  without  a  special  protal  not  di»m 
case.    Awnu  9  ves*  515.    There  must  of  necessity  be  a  degree  of  discretion   twbed  biU  on  * 
confided  in  officers  appointed  for  the  management  of  concerns,  full'  of  de-  special  grounds, 
tail  and  complicated  circumstances ;  and  those  who  impeach  tlie  judgment 

of  those  officers  upon  such  points,  must  shew  a  reason  for  the  exception. 
Lord  Alvanley  therefore  in  Bowersbwuk  v.  CoUasseau,  ubi  supra,  states  truly, 
that  the  Judgment  of  the  Master  is  not  to  be  disturbed,  onlv  upon  specitU 
gromids  emd  m  strong  case,  to  shew  that  the  person  appointea  ought  not  to 
be  the  receiver.    £t  vide  Thorpe  v.  Thorpe,  12  Yes.  320. 

11 5.  When  it  is  said  that  a  receiver  may  be  appointed  on  motion,  it  must  Motion  for  re-- 
he  understood  to  be  a  motion  in  a  cause ;  for  there  is  not  any  instance,  ex-  cdeer,  ai  what 
cent  in  the  case  of  idiots  and  lunatics,  (1  Atk.  578)  of  a  receiver  being  ap-  <>ffM  ><  "My  he 
pointed  where  there  is  no  bill  filed,    i^noii.  1  Atk.  489.  Mountfort,  ex  parte,  mode. 

15  Yes.  445.  Sed  vide  Pitcher  v.  Heller,  2  Dick.  580.  eonird.  So  it  was  said 
in  Whitfield,  ex  parte,  2  Atk.  315,  that  the  court  had  not  a  jurisdiction  to 
appoint  a  receiver,  unless  a  cause  were  depending.  But  immediately  after 
abiU  haa  been  filed,  a  motion  may  be  made,  ancf  tlie  court  will  grant  a  re- 
ference according  to  circumstances.  Thus,  in  Hugouin  v.  Basely,  13  Yes. 
105,  a  receiver  was  appointed  on  a  motion,  b^ore  the  hearing  of  tiie  cause,  Brfore  hearingm 
against  a  person  having  the  legal  and  t)eneficial  estate  upon  a  strong  ground 
of  suspicion  of  abused  confidence,  arising  on  the  answer :  and  in  Metca{fe 
V.  Pulrertqft,  1  Yes.  &  B.  180.  and  Brodte  v.  Barry,  3  Meriv.  695.  S.  C, 
2  Yes.  tc  B.  36. 127,  a  receiver  was  appointed  btfore  atiswer.  But  in  another  Before  answer^ 
case  the  Chancellor  would  not  appoint  a  receiver  against  the  legal  estate  on  s^roii^  case* 
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to  run  on,  with  a  design  to  get  in  the  estate,  on  which  be  leat 
bis  money,  and  become  the  purchaser,  which  may  1>e  caUed  an 
ill  intent,  yet  he  shall  not  lose  his  interest. 


Rbckivir. 


Motion  may  hg 
wutdt  9fivr  de» 
eree^  fnti  never 
ex  parte. 
AtotUn  /or  re- 
eeiver  and  in- 
junciion  okould 
beseyaraie, 
Partrfetinte. 


Mortgagee. 


fVha  may  be 
receiver. 


Mortgagee  ean^ 
not  be  reetiver 
wUhemobuneniy 
bai  he  maa  patf 


be/ore  the  hearing  of  the  came,  althongli  affidavits  were  pat  in  swearing  to 
the  truth  of  ceitain  facts  alleged  in  the  bill.  The  Chancellor  said  the  court 
always  reluctantly  interfered  asainst  the  lesai  tiUe,  and  only  in  a  case  of 
fraudf  (clearly  proved)  and  of  imminent  cmnger.  Uoyd  v.  Paeohigkamf 
3  Meriv.  697.  Et  vide  8.  C.  16  Ves.  59.  Vann  v.  BamHt^  «  Bro.  C  C.  168. 
MiddUton  v.  Dodetoellj  13  Ves.  266.  Jhukworth  v.  Trqfford,  18  Ves.  283.  and 
Maguhre  v.  AUeny  1  Ball  Sc  Bea<  75.  and  references  in  note,  p.  76.  Lord 
Erskine,  however,  in  a  case  which  occurred  previously  to  that  of  Lbyd  v. 
Poieinghamy  nbi  supra,  appointed  a  receiver  before  antufer,  upon  affidavits  of 
misapplication  and  danger  to  the  property  in  the  hands  of  an  executor.  The 
co-executors  were  consenting  to  the  order,  which  made  a  material  feature 
In  the  case.  His  Lordship  acknowledged  the  general  principle ;  and  said, 
that  to  induce  the  court  to  interfere,  especially  before  answer,  a  strong 
special  grpnnd  must  be  made  out  In  the  case  before  the  court,  the  pro- 
perty was  in  danger  from  insolvency  existing  or  expected  ;  and  though  the 
administration  wfis  not  to  be  taken  from  an  executor  upon  slight  grounds, 
yet  his  Lordship  said  he  must  make  the  order  for  a  receiver  in  that  case. 
13  Ves.  969. 

II  6.  A  motion  for  a  receiver  may  be  made  rfter  a  decree^  themgk  mt 
prayed  for  b$  the  biU  ;  but  it  is  at  the  option  of  the  court  whether  it  will  be 
then  granted.  See  Cooke  v.  Gwyn,  3  Atk.  690.  And  note,  that  a  motion 
for  a  receiver  cannot  be  made  ex  parte ;  notice  of  motion  mu>t  always  be 
given,  t  Madd.  Ch.  233.  An  application  for  an  iigunction  and  the  ap- 
pointment of  a  receiver,  should  be  made  the  subject  of  two  successive  mo- 
tions, Laweon  v.  Moigan,  1  Price,  303 ;  but  it  may  be  made  in  the  alterna- 
tive, as,  that  the  injunction  might  be  dissolved,  or  a  receiver  appointed. 
Price  v.  tViUiams,  1  Ves.  jun.  401.  A  receiver  may  be  appointed  of  an  un- 
divided part  of  an  estate.  Calvert  v.  AdanUf  and  Evelyn  v.  EveUfn^  2  Dick. 
478.  800.  (Sed  vide  what  is  said  of  these  cases  in  Sect  VII.  infra.)  Slrtd 
V.  Anderton,  4  Bro.  C.  C.  414.  But  a  receiver  cannot  be  appointed  without 
the  mortgagee's  bein^  before  the  court,  if  a  mortgage  appear  on  the  face 
of  the  pleadings.  Price  v.  Williams^  Coop.  31.  sed  quere  this  case  ;  and  see 
Dalmer  v.  Daehwoody  Sect.  V  4.  infra. 

III  1 .  It  is  no  objection  to  a  receiver  that  he  is  a  practising  barrister ;  but 
pie  solicitor  in  the  cause  cannot  be  a  receiver,  Garland  v.  Garlundy  2  Ves. 
jun.  137.  WilkinM  v.  IViUianu,  3  Ves.  588.  Lewis  v.  Morgan^  5  Price,  4S; 
nor  can  the  receiver-general  of  l^e  county ;  for  he  having,  as  such,  given 
security  to  the  crown,  if  he  were  to  become  indebted,  the  crown  imgbt, 
by  its  prerogative,  sweep  away  all  the  property,  Attorney-General  v.  Say^ 
2  MauU.  Rep.  254 ;  nor  can  a  peer  be  a  receiver,  Attomey-General  v.  Gee, 
2  Ves.  Sc  B.  206.  Pinke,  ex  parte^  2  Meriv.  452  ;  nor  the  next  friend  of  an 
infant,  Stone  v.  fVisharty  2  Madd.  Rep.  64 ;  nor  a  trustee,  Anon.  3  Ves.  515. 
— —  V.  Jollandy  8  Ves,  72 ;  but  it  seems  no  objection  to  a  receiver,  that 
he  is  a  trustee  to  preserve  contingent  remainders ;  or  that  he  is  a  trustee 
with  powers  of  sale  and  exchange  ;  but  if  he  has  power  to  lease  he  will  not 
be  appointed.  $iUton  v.  Jones,  15  Ves.  584.  If  a  trustee  be  appototed,  he 
will  not  be  *  allowed  any  emolument  unless  no  other  person  can  be  procured 
who  will  act  with  equal  advantage  to  the  estate.  Sykes  v.  Hosfm^s,  11  Ves. 
363.  The  being  a  member  of  parliament  or  a  relation  to  any  of  the  parties, 
or  being  resident  at  a  distance  from  the  estate,  are  not  of  themselves  abso- 
lute disqualifications,  but  they  are  circumstances  which  will  be  consider- 
ably regarded.    Wytm  v.  Lord  Newboromgh,  15  Ves.  283. 

Ill  2.  It  is  a  general  rule,  fpunded  on  the  jealousy  which  courts  enter- 
tain at  the  interference  of  the  mortgagee  with  the  estate,  that  if  he  be  in 
possession,  and  receives  the  rents,  he  shall  be  allowed  nothing  for  his  trou- 
ble. Bonithon  v.  Hockmore,  1  Vem.  316.  French  v.  Barom,  2  Atk.  tVL 
So  hi  Chahners  v.  GiMwin  it  was  held,  that  a  morteagee  cannot  have  profit 
by  way  of  commission  for  receivmg  the  produ<;e  or  the  mortgagor's  interest. 
1  Smith's  Rep.  252.  But  if  the  estate  lie  at  such  a  distance  from  the  place 
of  his  residence  as  that  he  must  necessarily  have'  employed  a  bailiff  ii  the 
property  had  been  his  oun,  he  will  be  allowed  such  sums  as  he  actoally 
paid  to  a  bailiff,  per  Lord  Chancellor,  in  Godfrey  v.  IVaisan,  3  Atk.  dl8« 
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A  subsequent  incumbrancer  may  redeem  a  former  one  (k).  Snhteqiuni  in- 
And  where  diere  was  a  mortgage,  and  the  mortgagor  afterwards  ^^^^^^^ 

that,  e^fUr/or9» 
{k)  F<U  V.  Brown,  infra.  [450.  et  vide  3  Bro.  Ch.  Ca.  t76.»£d.]  eliMwe  andpur* 

ckue  qf  tquUy 

Ifl  Um^tUfft  ▼.  Femwiekj  10  Yes.  405,  it  was  stated  that  the  mortgagee  was      Receiver- 
Ihe  aUorney  of  the  mortcagor,  and  in  an  account  settled  between  them,  that  Aecovmt  opened 
he  had  charged  a  pounda|ie  for  having  received  the  rents,  in  which  respect  on  proof  ikai 
the  account  was  impeached.    Tlie  Master  of  the  Roils  at  tlie  hearing  ob-   mortgugee 
aenred,  that  nothing  was  to  be  considered  as  evidence  that  the  appointment  charged  for  re* 
of  a  receiver  was  necessary  but  that  appointment  itself ;  and  the  court  took  eeiving, 
the  circumstance,  that  a  receiver  was  not  appointed  as  evidence  that  a 
receiver  was  not  necessary.    As  to  the  acquiescence,  the  sitnation  of  the 
parties  as  attorney  and  client  prevented  tlie  effect  of  that.    But  his  Honor 
dkl  not  mean  to  say  generally,  that  ignorance  of  the  law  would  open  an  ac« 
count ;  but  as  between  these  parties  standing  in  the  relation  to  each  other 
as  they  did,  libejrty,  he  thought,  must  be  given  to  surcharge  and  falsify, 
which  was  ordered  accordingly. 

Ill  3.  In  a  case  which  occurred  at  common  law,  B.  lent  A.  a  sum  of  mo-   Mortgagee  mmf 
oey,  and  secured  the  same  by  a  mortga^  of  certain  estates  in  C.    The  deed   receive  rents^ 
went  on  to  recite,  that  for  better  secunng  the  mortgage  money,  it  had  been   Uut  nsmrioue  io 
agreed  between  the  parties  that  B.  should  be  receiver  of  the  rents  of  the   take  eaiaryfor 
ttttates,  with  a  salary  of  40i.  a  year,  by  way  of  commissh>n  money  for  bis  U, 
trouble  and  loss  of  time ;  and  B.  was  invested  with  the  power  and  office 
of  receiver  at  the  stipulated  salary  accordingly.    This  was  held  to  be  a 
clause  which   enabled  B.  to  retain  usurious  interest.    But  Mr.  J.  Ashhnrst 
(Ualler.and  Grose,  Js.  agreeing  with  him)  connidered  it  competent  to  the 
plaintiff  to  appoint  the  defendant  receiver  of  the  rents ;  and  if  the  defend- 
aat  had  merely  received  the  rents  in  that  character,  the  transaction  would 
have  been  perfectly  innocent ;  so  that  the  defendant  would  not  have  been 
guilty  of  usury  if  there  had  not  been  a  u$uriou$  taldng,    Scott  v.  Brest , 
i  T.  R.  X41,  cited  apd  acknowledged  by  Lord  Eldon  in  Chalmere  v.  GM- 
vm,  9  Vea.  260.    In  like  manner  Lord  Redesdale  observed  in  Catew  v. 
Johnetone^  S  Sch.  ic  Lef.  301,  that  the  mortgagee  was  not  entitled  to  charge 
receiver's  fees   for  himself,  tiiongh  he  might  if  he  actually  paid  a  receiver. 
But  the  evidence  was,  that  the  mortgagee  received  for  himself.    This, 
therefore,  was  fraudulently  erroueons,  and  taking  an  advantage  to  himself 
which  a  mortgagee  had  no  right  to  do.    Et  vide  Scutterwood  v.  Harrisaon, 
Mose.  1^.    And  note,  tlie  Court  of  Chancery  will  not  carry  an  agreement 
between  the  mortgagor  and  mortgagee  for  this  purpose  into  effect.    French 
V.  Baron,  t  Atk.  ttO. 

Ill  4.  The  latest  case  on  this  point  is  that  of  Davie  v.  Denbyt  3  Madd.   Salary  qf  re- 
Rep.  170.    There  a  mort^^ee  was  allowed  the  expence  of  a  receiver,  the   ceiver  appointed 
mortgaged  property  consisting  of  small  houses  at  inferior  rents,  and  the   hy  mortgagee 
hiortgagee  living  at  a  distance.    The  Vice- Chancellor  observed :— '*  This  is   not  aUtrvcd,  eX" 
a  case  of  general  importance.    A  mortgagee  cannot  be  paid  as  a  receiver,   cept  when, 
nor  can  be  senerally  and  universally,  when  he  takes  posaession,  appoint  a 
receiver.     But  if  the  nature  of  the  estate  be  such  that  great  time  and 
trouble  mnst  be  sacrificed  in  the  receipt  of  the  rents,  he  may  appoint  a 
i%ceiver.     Here  tlie  mortgagee  resided  at  Dorking ;  and  the  mortgaged  pro- 
perty was  of  such  a  description  that  a  provident  owner  of  the  estate,  whose 
time  was  of  value  to  him,  would  probably  have  thought  it  right  to  ap|>oint 
a  receiver.    The  trustee's  residence  is  immaterial.    He  was  not  the  person 
beneficially  entitled,  nor  the  person  to  receive  the  rents.    The  charge, 
therefore,  of  a  receiver  during  the  life  of  the  assignee  of  the  mortgage  must 
be  allowed.''  . 

IV.  The  coarse  of  the  court,  it  has  been  already  mentioned,  requires. a   Aae^gnment  of 
security  by  the  receiver,  and  two  sureties  in  a  recognizance.    The  taking  nmrtgage  had 
an  asaignment  of  a  mortgage  belonging  to  the  receiver,  instead  of  pursuing  sccnrily/br  a 
the  usaal  conrse  of  the  court,  has  lieen  considered  improper.    Mead  v.   receiter, 
Orrenf^  S  Atk.  S37.    There  are  cases,  however,  where  a  receiver  named 
by  all  parties  interested  has  been  appointed  on  his  own  recognizance  only, 
a'^  in   Conmieao  of  Carliele  v.  Lord  Berkley^  Amb.  599.    S.  C.  1  Dick.  68. 
If,  upon  winding  up  the  accounts,  there  appears  to  be  a  balance  dne  to  the    Surcliee, 
receiver,  ju&tice  requires,  that  ou  the  application  of  the  surety,  he  shall  be 
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vfndemptioH  acknowledged  three  judgments  to  other  persons  for  other  aiaiiey 
^  Utter  l^^io-  due(/),   two  of  tlie    persons  to  whom  the  judgments  were 

tice  ^f  incuM'         ^  ^  ^  , 

broHce  beforg  (*)  Gretwold  ▼.  Manhanif    S  Ch.  fet  vide   ChurehiU  ▼.  Grove^  Ne!». 

/ortctowre  ^^  ^^0*    [^-  ^«  postea,  563.— £d.]  Ch.  Rep.  89. 1  Ch.Ca.d5.    Skermer 

Crisp  V.  Henth^  7  Via.  A^br.  52,  pi.  %.  ▼.  RobbiM,  Finch.  Rep.  406.— E^.] 

Rbc:uver.  indemnified  ont  of  such  balance  io  what  paymentt  he  nay  have  made  for 
the  receiver;  and  tkig  the  court  will  direct:  for  the  receiver  is  an  officer  of 
the  court,  and  the  surety  is  so  in  a  sense.  See  further  as  to  sarettes,  Brett 
V.  CUntf  16  East,  «9S.  Glouw  v.  Hwrriaaom^  3  Ves.  &  B.  135.  Soreties  for 
a  reeeiver  are  not  discharged  at  their  request,  Griffiths  v.  Griffiths^  t  Ves. 
400,  unless  their  office  is  at  an  end,  and  their  acconnts  are  finally  settled, 
in  which  case  tiiey  may  apply  by  petition  to  have  their  recogniaanees  va- 
cated. 1  Turn.  6l  Ven.  Prac.  153.  Prac.  Reg.  Ch.  «99. 
Wkm  second  V  1.  A  second  mortgagee  cannot  In  general,  if  the  nMNtgagor  be  Uvug, 

mortgagee  maif  have  a  receiver  appointed  without  the  consent  of  the  first  mortgagee,  be- 
kate  receiver  cause  the  court  cannot  prevent  the  first  mortgagee  from  bringing  an  epectp 
tippointedm^  ment  against  the  receiver  as  soon  as  he  enters  into  possession,  PA^pi  v. 

Bishop  qf  Bath  and  fVeUs,  ^  Dicli.  608.  PkiUipa  v.  jltkinson,  t  Bro.  C.  C.  S72. 
Sed  vide  Dalwter  v.  Dashwood  and  Bryam  v.  Cormick^  nbi  infra.  Sect  V  4. 
lor  exceptions ;  but  if  the  estate  be  in  possession  of  tiie  first  mortgagee, 
and  he  has  been  negligent  in  his  accounts,  and  cannot  swear  what  sum  is 
due  to  him,  the  court,  at  the  instance  of  a  second  mortgagee,  vrill  appoiat 
a  receiver.  Csdrii^oa  v.  Parker^  16  VeSt  469.  But  th6  conrt  is  veryjea- 
loi|s  in  taking  the  estate  from  the  first  incumbrancer ;  and  therefore  if  a 
mortgagee,  mough  he  cannot  state  with  anv  great  precision  what  sam  is 
due  to  him,  can  say,  upon  oath,  that  he  believes  a  sum  of  money  Is  doe, 
and  that  his  mortgage  still  remains  onsatLified,  the  court  will  not  take  the 
possession  from  him,  even  for  the  purpose  of  placing  it  in  the  hands  of  tiie 
court ;  but  where  he  cannot  say  a  diilling  is  due,  die  court  will  take  pos- 
session of  the  estate ;  and  if  it  be  a  colonial  estate  will  appoint  a  consigaee, 
QnarreU  v.  Beclrfordf  IS  Ves.  377,  citing  and  approving  the  priociple  laid 
First  mortgages  down  in  Chambers  v.  GoMin'a,  reported  as  to  tiiis  point,  1  Smith,  f5S.  If 
tamnot  have  re-  there  is  any  thing  due,  the  court  cannot  substitute  another  secnri^  for  thst 
€Swerappoint€dm  which  the  mortgagee  has  contracted  for.     In  a  Ute  detenninatiott,  Beracy 

V.  SeweUf  1  Jac.  6c  Walk.  647,  the  Lord  ChanceUor,  confirming  what  he  bid 
down  in  Beskfor^s  easSf  said,  he  knew  of  no  instance  where  tbit  conrt  had 
appointed  a  receiver  against  a  mortgagee  |n  possession,  vnless  the  parties 
making  the  application  would  pay  him  off;  and  pay  him  off  according  to  bis 
demand  as  he  stated  it  himself.  He  coald  not  appoint  a  receiver  agaiast 
the  defendants,  unless  their  confession  was  produced  that  they  were  paid 
off,  or  their  refusal  to  accept  what  was  due  to  them.  The  rule  about  re' 
reivers  was  very  clear :  if  a  man  has  a  legal  mortgage,  he  cannot  have  a 
receiver  appointed ;  he  has  nothing  to  do  but  to  take  possession.  If  he.  has 
only  an  equitable  mortgage,  that  is,  if  there  is  a  prior  mortgage,  then  if 
the  prior  mortgagee  is  not  in  possession,  the  other  asay  liave  a  reeeirer 
witiiont  prejudice  to  his  taking  possession ;  bnt  if  he  is  m  possession,  ^rou 
cannot  come  here  for  a  receiver,  yon  must  redeem  him ;  ana  then  in  taking 
the  accounts  he  will  not  be  allowed  any  sums  that  he  may  have  paid  over 
to  the  mortgagor  after  notice  of  the  subsequent  incumbrance.  And  bis 
Lordship  said  he  remembered  a  case  where  it  was  much  discussed,  whetiier 
the  court  would  appoint  a  receiver  when  it  appeared  by  the  bill  tint  .there 
was  a  prior  mortgagee  who  was  not  in  possession.  Lord  Eldon  had  a  note 
of  that  case ;  there  Lord  Thurlow  maae  the  appointment  without  prejudice 
to  the  first  mortgage's  taking  possession,  and  that  was  afterwards  followed 
by  Lord  Kenyon,  m  Phipps  v.  Bishop  rf  Bath  and  HVUs,  ubi  supra. 
Effect  of  laches  ^  ^*  Laches  in  the  first  mortgagee,  though  it  will  not  deprive  him  of  his- 
in  first  mortga'  ^^g^  estate,  will  turn  the  countenance  of  the  court  against  him  in  fiivoor  of 
ggg^  the  nekt  incumbrancer.    Thus,  where  a  second  incumbrancer  obtained  the 

appointment  of  a  receiver  and  a  decree  for  a  sale,  without  making  the 
first  incnrobraticer  a  party,  a  petition  by  the  latter  for  a  reference  to  ascer- 
tain priorities  was  rethsed,  on  the  ground  that  the  petitioner  had  con* 
menced  a  suit  for  the  same  purpose,  and  had  delayed  It ;  bnt  leave  was 
given  him  to  bring  an  ejectment.  Brooks  v.  Qreathed,  1  Jac.  Ae  Walk.  178. 
Ut.  Mortgagee  V  3.  It  seems  that  if  the  prior  mortgagee  refuse  to  take  possession  of 
wrfusing  to  take  the  estate,  a  subsequiwt  mor^agee  may  insist  spon  a  receiver  being  ap«' 
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liven  (to  the  intent  that,  the  mortgage  being  set  aside,  they 

might  take  out  execution  on  their  judgments)  gave  notice  to      [  360  ] 

pointed  with  directions  to  keep  down  the  interest;  and  Lord  Thurlow  ap-  Becbiter* 

pointed  a  receiver  at  the  instance  of  one  of  the  mortgagors  to  keep  down  poMftitom  ;   ' 

tke  mortgage  interest,  unless  the  mortgagee  chose*  to  take  possession,  al-  sd.  Mortgagee 

though  the  mortgagee  opposed  the  application.    This,  his  Lordriiip  ordered  may  vmtt  <m 

in  Ntmmmi  v.  f>iewmwny  where  a  receiver  was  appointed  in  the  place  of  neg-  tipftndwignit  rf 

ligeot  trastees,  notwithstanding  the  mortgagee  opposed  the  appointment,  reenter. 
From  the  MSS.  of  Lord  Colchester,  reported  in  Beit's  edit,  of  Bro.  C.  C. 
vol.  ii.  p.  91,  n.  (7). 

V  4.  As  a  general  mle,  it  has  been  stated,  snpra.  Sect.  V  1,  that  a  re*  Cates  where  re* 
cehrer  wiU  not  be  appointed  without  the  consent  of  the  first  mortgagee,  ceiver  Ime  been 
The  three  following  cases  are  either  exceptions  to  that  mle,  or  are  directly  appointed  wUh- 
opposed  to  it.  The  latter  limb  of  the  alternative  Is  most  probably  tiie  true  oul  comeeai  ef 
one,  tf  a  choice  between  them  must  be  made.  At  least  the  general  appli-  jjfti  m^rigugeip 
eability  of  the  doctrine  is  much  staggered  by  the  occurrence  of  these 

dedsions.  In  Bryan  v.  Cormickf  1  Cox  Ch.  Ca.  4tS.  a  bill  was  filed  by  cre- 
ditors for  payment  of  debts  out  of  real  estates  which  were  in  mortgage.  On 
a  receiver  being  moVed  for,  an  objection  was  taken,  on  the  general  gronndy 
that  the  court  never  appointed  a  receiver  of  a  mortgaged  estate  without  the 
consent  of  the  mortgagee.  The  Lord  Chancellor  asked  if  the  mortgagees 
were  in  possession  ?  ana  it  appearing  that  they  were  not,  his  Lordship  said 
be  cdaM  see  no  reason,  if  the  mortgagee  had  not  thought  proper  to  take 
possession,  why  the  court  should  not  put  a  receiver  on  the  estate,  so  as  that  It 
should  be  without  prejudice  to  the  mortgagee's  ri^ht  to  obtain  the  possession  ; 
and  his  Lordship  ordered  a  receiver  to  be  appomted  accordingly. — In  Dal^ 
Mcr  V.  tkuhuFood,  f  Cox  Ch.  Ca.  378,  A.  having  charged  his  estate  with 
"Bprtgagcs  and  other  tnciimbranrcs  to  a  very  large  amount,  appointed  B. 
to'  be  his  steward  or  receiver  of  all  his  estates,  with  verbal  directions  to 
pay  hiterest  to  the  mortgagees,  and  to  pay  over  the  surplus  of  the  rents  to 
himself.  On  making  a  fifth  mortgage.  A.,  by  deed,  appointed  B.  re- 
ceiver of  the  estates  comprised  in  that  mortgage,  in  trust,  to  keep  down  the 
iaterest  of  that  mortgage,  and  to  pay  over  the  residue  of  the  rents  to  him- 
■elf.  A.  afterwards  granted  sevenil  annuities,  which  he  charged  on  aU  the 
Mortgaged  premises,  and  demised  the  same  to  a  trustee  for  sechring  the 
iaid  annuities  In  manner  tiierein  mentioned,  and  subiect  thereto,  to  permit 
A.  to  receive  the  suiplos  monies  or  rents  for  his  own  benefit  At  the  time  of 
granting  tiiese  annuities,  A.  represented  the  estates  to  be  free  from  all  in- 
cnmbrances.  On  a  bill  filed  by  the  annuitants  against  A.  and  B.  (without 
tnakiag  any  other  prior  incumbrancers  parties)  the  court  restrained  B.  from 
paying  over  any  part  of  the  rents  to  A.  and  appointed  a  receiver  without  pre- 
judice to  the  prior  mortgagee's  taking  possession.  The  Master  of  the  Rolls, 
iu  delivering  his  judgment,  observed,  that  if  a  fhrst  mortgagee  were  in  pos- 
•ession,  the  court  would  not  surely  prevent  his  paying  over  the  surplus  rents 
to  the  mortgagor  instead  of  to  tne  second  mortgagee,  though  the  first 
mortgagee,  it  he  thought  proper,  might  keep  it  in  discharge  of  his  principal. 
Then,  if  the  first  mortgagee  would  not  take  possession,  why  was  not  this 
court  to  give  the  surplus  rents  to  the  second  mortgagee  ?  And  it  never  could 
f>e  weeMBory  to  make  the  first  mortgagees  parties  to  such  a  suit.  It  was  every 
day*s  practice  to  put  receivers  upon  inrant's  estates  which  are  in  mortgage, 
^kout  kmftng  the  mortgagees  before  the  court. — So,  in  a  late  case  (Norway  v.  Mortgagees  no- 
Horn,  l9Ve8. 153),  the  present  Lord  Chancellor  stated  himself  to  be  of  thing  to  do  wUI^ 
opinion,  that  taking  caie  the  mortga^iees  had  no  legal  title  set  up  against  motion  for  re- 
them,  thay  had  nothing  to  do  with  a  motion  for  a  receiver.  They  mi^t  enter  encer^  if  their 
as  mortgageea.  The  appointment  of  a  receiver  would  not  prejudice  that  l^at  title  not 
right ;  and  the  constant  habit  of  the  court,  upon  such  a  motion,  was  not  to  endangered. 
look  at  mortgagees  farther  than  to  take  care  that  they  were  not  pre- 
judiced. 

V  5.  Where  a  second  mortgagee,  who  had  sold  part  of  his  mortga^  to  Vnder-mortga- 
the  tenant  in  possession  of  part  or  the  premises,  applied  for  a  receiver,  gf^^  heing  fe- 
the  tenant  in  possession  objected,  on  the  ground  that  the  rent,  which  he  was  irimi  jn  posses^ 
to  pay,  was  jnst  equal  to  the  interest  he  was  entitled  to  receive  on  his  ji^n^  cannot  ob» 
■hare  of  the  money  due  on  the  mortgage,  and  that  therefore  it  would  but  ject  to  appoint- 
increase  the  expe'nce  by  his  paying  into  court,  as  rent,  what  he  must  receive  meniqfreciiver. 
back  as  interest.  Bi|t  the  Barons  of  the  Exchequer  thought  that  the  de- 
fendant could  not  unite  his  two  characters  of  mortgagee  and  tenant,  aud 
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the   mortgagee  thereof,  and  requested  him  to  accept  of  hii 
monejy  Hhicb,  they  said,  they  were  ready  to  pay  to  hioQ;  and 


Rbcbivkb.      ^MLt  hU  possession  being  as  tenant,  could  not  be  set  up  against  the  other 

mortgagee.    They  therefore  granted  an  order  for  a  receiver.    Ardtdtcon  n 

Bowe$f  S  Anstr.  739.    Bnt, 

jl^  ■      ^j^  V  6.  The  court  will  not  appoint  a  receiver,  when  the  matter  In  dispate 

pointed  wktn      depends  on  the  legal  title,  unless  strong  grounds  are  shewn,  and  Ihe  rents 

hral  iille  in      '^^  ^^  imminent  danger.    MBrduunt  v.  Hoopery  Amb.  dU.    But  where  aper- 

dSmtie  unUn      *^^  takes  a  conveyance  of  a  legal  estate  subject  to  equitable  interests,  he 

raU*  wt  tn      ^"^^^  satisfv  those  interests,  or  submit  to  the  appointment  of  a  receiver. 

iCens'tfP.  ^'^  iMtd  £ldon  in  Priiehard  v.  Fleetwood^  1  Meriv*  65.    If,  therefore,  a  per« 

^   *  chaser  of  the  legal  estate  in  lands  subject  to  an  equitable  rent-charge, 

Reeeioer  «»•       ''^fuse  to  pay  the  rent-charge,  a  receiver  wiH  be  appointed.    In  like  manner 

noimiedimJavor  ^'^  equitable  mortgagee  may  apply  for  a  receiver ;  Cvrlhig  v.  Lard  LetfcetUr, 

VcoMtlafritf  in-  ^^*  ^  Ma<1<^*  ^b*  ^^  <  ^^^  "^  ^  ^^  <^*^  where  the  defendant,  on  la 

Tuttdmmcer         advance  of  money,  agreed  to  execute  a  mortgage,  but  aflerwards  refused 

to  perform  his  agreement,  the  Vice  Chancellor  said,  take  your  motion  for  a 

receiver :  if  the  defendant  had  performed  bis  agreement,  yon  would  be 

entitled  to  bring  an  ejectment.    Shmktl  v.  Dnke  of  Marlboti^h,  4  Mad(t 

Rep.  465. 

Remmder^man      ^''*  ^^  the  tenant  for  life  does  not  keep  down  the  interest  of  mortgages 

wutyput  receiver  *^^  other  incumbrances  on  the  estate,  the  remainder-man  may  ^|^y  X9 

on  tenmnt  for      ^^^^  a  receiver  appointed  with  power  to  iiay  the  interest,  and  remit  the 

Ki(.,  tenant  for  life  the  surplus,    l  Sch.  &  Let.  407,  et  vide  Davis  t.  Duke  9f 

Alarlborovjgh^  t  John  Wils.  149. 151. 
Obligaiion  lo  On  a  bill  filed  by  an  infant  tenant  in  tail  in  remainder,  a  receiver  wss 

keep  down  ta*  appointed  on  his  father,  tenant  for  life,  with  an  order  to  keep  down  Che 
Merest  can  only  interest  of  incumbrances  out  of  the  rents.  He  kept  down  accordingly  the 
he  e^fm'€ed  by  interest  of  all  but  one  mortgage,  the  Interest  of  which  (belonging  to  an  id- 
tetnainder-man;  ^^nt)  was  never  applied  for,  except  a  small  portion  for  maintenance,  the 
he  barred,  ques'-*  residue  of  the  rents  being  paid  into  court  to  the  credit  of  the  cause.  The 
Hon  cannot  6c  father  died,  and  the  tenant  ii|  tail  then  in  possession,  coming  of  age,  sof- 
agiiated*  fered  a  recovery  and  re-settled  the  estate,   and  afterwards  died.    The 

Master,  by  his  report,  certified,  tliat  the  son  was  not  boond  while  tenant  in 
tail  in  remainder,  to  keep  down  the  interest  of  the  incumbrances,  and 
consequently  that  the  rents  paid  into  court  during  that  period  belonged  to 
his  personal  representatives.  The  party  claiming  to  be  entitled  to  the 
estate  under  tlie  settlement,  petitioned  for  leave  to  except  to  the  report  on 
the  following  grounds  : — 1st.  That  in  the  case  of  an  iwant  tenant  in  tail, 
the  interest  of  incumbrances  ought  to  be  kept  down  out  of  the  rents. 
Hd.  1  bat  the  direction  to  the  receiver  to  keep  down  the  interest,  amonnted. 
to  an  appropriation  of  so  much  of  the  rents  to  that  purpose;  and, 
dd.  That  the  son,  by  not  claiming  the  fond  when  of  age,  shewed  an  in- 
tention that  it  should  be  so  appropriated. 
Reasms  for  'Hie  Master  of  tlie  Rolls  observed,  that  the  direction  to  the  receiver  to 

pUeing  receiver  ^^P  down  the  rents  was  certainly  given  without  the  least  view  to  the 
on  tenant  for  interests  of  the  real  and  personal  representatives.  It  was  given  partly  in 
Ijjfe.  justice  to  the  incumbrancers,  that  they  might  not  be  ii\jured  by  the  act  of 

tJie  court  in  taking  possession  of  the  rents  and  profits  to  which  they  had  a 
right  to  resort  for  the  payment  of  their  interest,  andt  partly  for  the  benefit 
of  the  estate  itself,  lest  the  incumbrancers,  having  their  interest  stopped, 
might  be  induced  to  resort  to  proceedings  that  would  be  injurious  to  those 
standing  behind  them.    The  incnmbrancers  might  or  might  not  avail  them- 
selves  of  the  order  by  applying  to  the  receiver.    [S.  L.  i  Swanst  579, 
infra,  s.  IX  2.]    If  thev  applied  to  him,  they  would  either  be  paid  their  in- 
terest, or  if  he  refused  or  neglected  to  pay  them,  they  might  comphun'to 
the  court  of  such  neglect  or  refusal.    But  if  they  omitted  to  apply  for  the 
interest,  it  was  to  be  presumed  that  they  were  satisfied  with  the  seco- 
Ineun^trancer      F}^y  ^^y  ^^^  ^^  ^^^  ^®  interest  and  the  principal.    The  Court  did  not 
/osts  his  inie^     force  payment  upon  them,  nor  did  it  set  apart  any  portion  of  the  rents  and 
rest  by  steering  Profits  to  answer  unclaimed  interest.    The  balance  was  paid  by  the  re- 
teeeieer  to  puss   ^^^i^^**,  and  carried  to  the  credit  of  the  cause,  without  any  previous  en- 
hiK  accotmts        in^T  whetlicr  all  the  incumbrancers  had  or  had  not  received  their  interest 
without  de-         ^*,  ^^®  estate  were  not  in  the  possession  of  the  court,  one  incumbrancer 
Muadiifo'  ii.         might  claim  his  uitercst,  and  insist  upon  being  regularly  paid.    Another 
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desired  him  to  appoint  a  time  when,  and  they  would  pay  him 
within  a  fortnight.     It  was  in  proof  tliat  no  money  was  actu- 


night  raifer  his  to  run  in  arrear.    The  estate  would  be  discharged  of  the      Rbciitkk; 

one,  and  remain  burdened  with  the  otiier.    Why 'should  it  be  otherwise 

when  the  estate  was  in  possession  of  the  conrt  ?  To  benefit  the  real  at  the 

expence  of  the  personal  estate  was  no  part  of  the  purpose  for  which  the 

order  was  made,  although  it  micht  be  a  consequence  of  the  incumbrancers 

choosing  to  tal^e  the  benefit  or  the  direction  given  to  the  receiver.    And 

his  Honour  held,  first,  that  the  general  Question  could  only  arise  in  fsvour 

of  a  remainder-man  or  reversioner,  ana  all  such  rights  were,  in  the  case 

before  the  court,  barred  by  the  recovery.    Second,  that  the  order  was  not   ]Vd  apifroprin- 

meant  to  vary  the  rights  of  the  real  and  personal  representatives,  but  to  tion  •/fumiM  6y 

prevent  the  incumbrancer  from  being  prejudiced  by  the  court  taking  the  appomiment  </ 

estate  into  its  custody,  and  also'  to  protect  the  estate  from  hostile  proceed-  receiver, 

ings  on  the  part  of  the  creditors,  and  did  not  amount  to  an  appropriation  ; 

and,  lafttlv,  that  there  was  nothing  in  the  circumstances  to  alter  the  cha-   Renis  pfdtf  ini9 

racter  or  the  property,  which,  consisting  of  rents  paid  into  court,   and   court  6y  Aim, 

neither  applied  in  payment  of  interest,  nor  appropriated  for  snch  payment,  peraowU  eaiaitm 

was  personal  estate  and  to  be  dealt  with  accordingly.    BertU  V.  Eorl  nf 

Abimidmy  3  Meriv.  560. 

VII.  The  court  will  not  grant  a  receiver  of  estates  as  between  tenants  in  fVhen  receiver 
common^  except  in  gross  cases  of  exclusion.  The  two  instances  in  Dickon's  appointed  om  • 
Reports  {CoUsert  v.  Adam»  and  Evelyn  v.  Evelyn,  ubi  supra,  sect.  II 6.)  were  motion  qf  one 
probably  of  an  aggravated  nature,  warranting  the  interposition  of  the  tenant  in  com- 
court.  The  ground  for  the  order  ia  Street  v,  Anderton^  4Bro.  C.  C.  414,  mon  agninst  kin 
does  not  appear.  But  it  was  said  by  the  counsel  argtundo,  in  Arehdeeon  v.  compmmu 
Bowes,  ubi  supra,  sect.  V  5,  that  the  reason  of  it  was,  because  the  tenant  in 
common  in  possession,  took  more  than  his  share  of  the  profits.  Mr.  Belt 
states  an  Anonymous  ease,  taken  by  himself,  before  Sir  w.  Grant,  M.  R. 
sitting  for  the  Lord  Chancellor,  18th  Nov.  1802,  wherein  a  receiver  was 
appointed,  on  the  motion  of  a  younger  brother,  against  the  eldest  brother, 
who  excluded  him  on  the  ground,  that  an  agreement  Made  between  them  to 
compromise  adverse  claims,  and  whereby  the  eldest  brotlier  and  heir  at 
law,  admitted  his  younger  brother  to  a  tenancy  in  common  with  him,  was 
entered  into  while  he  (the  eldest  brother)  was  in  a  state  of  intoxication. 
Belt*8  ed.  of  Bro.  C.  C.  4  vol.  414,  n.  (1).  In  MUbank  x.Revett,  2  Meriv.  405, 
a  motion  was  made  on  the  part  of  the  plaintiff,  who  was  a  tenant  in  com* 
mon  with  the  defendant  of  an  estate  in  the  defendant's  occupation,  for  a 
reviver,  and  the  application  was  founded  on  affidavits  of  improper  ma- 
nagement,  and  of  a  reservation  of  the  profits,  but  not  amounting  exactiy 
to  a  case  of  total  exclusion.  This  was  met  by  counter  affidavits,  stating 
that  a  balance  was  due  to  the  defendant  on  an  unsettied  account  (to  answer 
which,  it  seemed,  he  retained  the  profits).  The  affidavits  also  aenied  the 
charges  of  bad  management,  and  produced  instances  of  interference  on  the 
part  of  the  plaintiff.  The  same  learned  Judge,  who  was  also  then  sitting 
for  the  Lord  Chancellor,  said,  the  question  depended  entirely  on  the  fact, 
whether  the  affidavits  did  or  did  not  make  out  a  ease  qf  exdmsion,  and  on  the 
foUowiag  day  observed,  that  the  affidavits  were  insufficient  to  ground  such 
an  application  upon,  adding,  that  it  required  a  case  of  the  strongest  miseon* 
duet  on  the  part  of  a  managing  partner,  to  obtain  a  receiver.  The  motion 
was  consequentiy  refused. 

VIII  1.  Formerly  a  receiver  Was  not  permitted  to  lay  out  money  without  Receiver  Koyiag 
A  previous  order  of  the  court    But  now  if  the  receiver  has  laid  out  money  out  nuney  for  > 
without  such  previous  order,  a  reference  will  be  made  to  the  Master  to  see  repairs, 
if  the  transaction  were  beneficial  to  the  parties  ;  and  if  found  to  be  so,  the 
receiver  will  be  allowed  tiie  money  so  expended.    Blunt  v.  COtkerow,  6  Ves. 
799.  Tempest  v.  Ord,  t  Meriv.  56.  In  Attorney-General  v.  Vigor,  11  Ves.  569, 
the  Lord  Chancellor  observed,  that  the  court  was  not  in  the  habit  of  per- 
mitting receivers  to  apply  the  trust  monies  in  payment  of  repairs  ^o  any 
considerable  extent,  without  a  previous  application ;  but  his  Lordship  directed 
An  enquiry  in  that  case,  on  an  application  by  the  receiver,  to  ascertain  • 

whether  the  repairs  were  reasonable.  So,  where  the  report  stated  that  the 
expeoditnre  was  for  the  lasting  benefit  of  the  estate,  and  by  the  direction 
df  the  trustees,  an  order  for  the  allowance  of  repairs  done  by  the  receivers 
was  made.    Biuai  v.  ClitheroWf  ubi  supra*    Sec  also  Morris  ? .  Elme,  i  Ves. 
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CAP.  XI. 


WHO   MAT   CLAIM 


ally  tendered:  afterwards  die  mortgagee  exhibited  a  bill,  [with- 
out makiDg  the  judgment  creditors  parties^  of  whose  incum- 


RaciiTBx. 

He  cannoi  lei 
wHhtmt  OMW^ 
dert 


BMi  he  Moy 


Mt/tCaVef  ffUttf 

dialratn  on  te* 
•Mslfy  but  wot 
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miiorderm 


jun.  139 ;  and  as  to  the  raaoagen  of  IVett  India  estates,  Hieka  ▼.  Hiefct, 
5Atk.S74. 

Seeimi*  It  Is  the  dnty  of  the  recelTer  to  let  the  estate  to  the  best  adriB- 
tage,  hot  he  cannot  raise  the  rents  npon  slight  gronnds^  nor  tarn  oat  tlie 
tenants ;  nor  let  even  for  one  year,  widiout  an  application  to  the  court  he 
an  order  for  that  pnrpose.  Wynne  y.litwborou^hf  lVe8.jnn.  164.  &C. 
3  Bro.  C.  C.  88,  et  vide  UvrHs  v.  Elme,  1  Ves.  Jan.  139.  When  a  receiver 
is  appointed  of  colonial  property,  an  enquiry  is  generally  directed  to  ascer- 
tain what  shall  be  the  term  beyond  which  the  receiver  diall  not  be  permit- 
ted to  let.  Lmdaey  ats.     ■       ,  15  Ves.  91.    If  the  receiver  have  costrarted 


^eetmeni 
noi  be  brought^ 
eiiher  by  or 
mgaimi  receiver y 
wiikout  leave  (^ 


for  a  lease  without  the  consent  of  the  conrL  the  court  will,  on  motion,  refer 
it  to  the  Master  to  see  if  the  contract  be  for  the  benefit  of  the  parties,  fr 
what  better  rent  could  be  obtained ;  if  the  contract  be  approved,  it  wiB 
be  perfected.  Antm,  MS.  2  Madd.  Ch.  144,  and  it  is  not  necessary  to 
give  notice  of  motion  to  the  person  contracting  to  take  the  lease,  bat 
without  consent  of  the  court  a  lease  by  a  receiver  will  be  invalid.  .Dibii- 
fird  V.  LcM«,  S4th  January,  1806.  MS.  9  Madd.  Ch.  S44. 

If  the  receiver  have  a  general  authority  to  let  the  lands  to  tenants  from 
year  to  year,  he  will,  it  seems,  have  also  a  concomitant  authority  to  deter- 
mine  such  tenancies  by  a  regular  notice  to  quit.  Doe  v.  Road,  is  East,  56, 
In  Manefleld  v.  Hamtftmi,  2  Sch.  Sc  Lef.  30,  Lord  Redesdale  sidd,  that  the 
tenants  from  year  to  year,  being  tenants  to  the  receiver,  he  would  not 
tnm  them  out  without  notice.  And  it  has  been  held,  that  a  receiver 
appointed  under  an  order  of  the  Court  of  Chancery,  is  an  agent  withui  the 
meanine  of  the  statute  of  4  Geo.  S.  c.  fS.  s.  l,'  whieh  gives  double  the  yearly 
▼alne  of  the  premises  against  tenants  holding  over  fSter  demand  of  posses* 
aion  and  regular  notice  to  quit  by  their  respective  landlords  or  their  ngenU. 
WWanetm  v.  CoUey,  5  Burr.  2698.  In  that  case  it  was  also  held,  that  notice 
in  writing,  without  any  formal  demand,  was  sufficient ;  for  the  act  was  a 
remedial  act,  and  notice  to  quit  implied  a  demand  of  possession. 

Third,  If  the  owner  be  in  possession  of  the  estate,  the  receiver  cannot 
distrain,  for  the  owner  cannot  be  tenant  to  the  receiver.  In  a  case  of  tfaii 
kind,  application  sbould  be  made  to  the  court  for  an  order  directing  the 
owner  to  deliver  up  possession  to  the  receiver.  Griffithe  v.  Gr^fitke^  2  Ves. 
400.  After  attornment  of  the  tenants,  the  receiver  may  distrain  in  his  own 
name  and  on  his  own  authority,  without  any  special  leave  of  the  couit 
(An  order  for  the  attornment  of  the  tenants  usually  accompanies  the  re- 
ceivers' appointment).  Before  attornment  he  must  distrain  in  the  name  of 
the  person  having  the  legal  estate.  Hughe  v.  ttnghs,  3  Bro.  C.  C*  85.  &  C. 
1  Yes.  jun.  161,  et  vide  l  Ball  &  Be.  483.  In  PH  v.  Snowden,  3  Atk.  750, 
Lord  Hardwicke  said,  receivers  appointed  by  the  Court  of  Chancery,  hsd 
a  power  where  they  s4w  it  necessary  to  distrain  for  rent,  4uid  needed  not 
apply  to  the  court  for  a  particular  order,  and  that  he  had  often  wondeied 
at  their  doing  it,  as  it  gave  the  tenant  an  opportunity  of  conveying  bb 

goods  off  the  premises  in  the  mean  time.  But  ii  there  were  any  doubt  who 
ad  the  lesal  right  to  the  rent,  the  receiver  (as  he  must  then  distrafai  in  the 
name  of  the  person  who  has  that  right)  should  make  an  application  to  the 
court  for  an  order  to  distrain.  This  case  of  Pit  v.  Sntn^leu,  was  mentioned 
in  1  Ves.  162,  where  the  reporter  adds  a  note,  that  it  did  not  appear  whe- 
ther there  had  been  an^  attornment  or  not.  After  an  order  to  elect,  to 
proceed  at  law  or  In  equity,  a  receiver,  appointed  by  the  Court  of  Chaneer^, 
cannot,  it  is  said,  distrain  for  rent  witiiout  undertaking  to  proceed  u 
equity  only.    MiUe  v.  Fry,  Coop.  lot. 

Fmarth,  If  it  be  necessary  for  a  receiver  to  commence,  or  defend  an  ejert- 
ment,  he  must,  by  motion,  apply  for  the  leave  of  the  court  to  do  so.  AngtU 
V.  SmUhf  9  Ves.  S66.  When  he  brings  an  ejectment,  it  must  he  in  his  own 
name.  ManeJUld  v.  Hamilton,  2  Sch.  &  Lef.  28.  If  the  parties  Interested 
are  infants,  or  being  adult  consent,  'a  reference  will  be  made  to  the  Master 
to  see  whether  the  ejectment  is  for  their  benefit.  Anom,  6  Ves.  287.  In 
that  case  Mr.  Lloyd  {Amkus  ewriof)  said,  the  understanding  was,  that  wh^re 
there  was  a  receiver,  no  person  would  be  permitted  to  bring  an  ejectment 
or  take  any  other  proceedmg  without  the  leave  of  the  court,  whoever  did 
would  be  committed.    And  the  Lord  Chancellor,  inAngell  v.SbnfA,  ubi 


THE  EQUITY  OP  REDEMPTION.  SOS 

brnnces  he  had  actual  notice,  as  to  which  see  antea,  349 ;  and 
postea,  1067]  and  had  a  decree  to  foreclose,  and  then  took  a 

raprm,  reiterated  the  saaie  opinion,. and  cautioned  the  solicitor  that  be  would  BscnvBa* 
proceed  in  the  ejectment  at  his  peril.  So,  in  Brooka  ▼.  Greathedf  1  Jac.  Sc 
Walk.  178,  the  court  laid  down  the  rule  clearly,  that  the  poBaession  of  the 
receiver  was  not  to  be  disturbed  without  leave  of  court.  The  reason  why 
in  AnfiU  V.  SmUkf  the  ejectment  was  permitted  to  proceed,  was,  because 
it  had  gone  so  far,  per  Lord  Eldon,  (Chan.)  In  one  case  where  a  receiver 
had  bMn  appointed  of  a  mortgaged  estate,  the  mortgagee  not  being 
brought  before  the  court,  the  mortgagee^  it  was  held,  was  not  at  liber^  to 
bring  an  ejectment  without  applying  for  leave,  which  was  granted  of 
coarse*  Bryan  v.  Cormiek,  1  Cox  Kep.  422.  In  Wtfnne  v.  Newboremghf  9  Bro. 
C.  C«  88.  a  motion  by  a  remote  remainder-man  and  the  tenants  in  pos- 
session to  restrain  a  receiver  from  ejecting  the  tenants,  was  refused,  with 
costs,  their  interests  not  being  sufficient.  The  principle  of  these  decisions 
is,  that  the  receiver  is  an  officer  of  the  court.    Hutekkutn  v.  Lard  Maua-  ' 

reetu^  i  BaU  6t  Be.  55. 

IX  1.  It  is  the  first  duty  of  an  accountuig  party,  whether  an  agent,  a  Reeeker^s  ae- 
tmstee,  a  receiver,  or  an  executor,  for  in  this  respect,  as  was  remarked  by  €Oiini9-^Gen€» 
the  Lord  Chancelbr  in  Hardwieke  v.  Vaitony  14  Yes.  504.  (et  vide  fVhite  v.  rat  ordera. 
liaco/s,  8  Yes.  36S.)  they  all  stand  in  the  same  situation,  it  is  the  first  duty 
of  these  persons  to  be  constantly  ready  with  their  accounts.  Pearse  v. 
Green,  1  Jac.  Sc  Walk.  140.  By  a  general  order,  15th  December,  1792* 
4  Bro.  C.  C.  156.  Bea.  O.  C.  454,  Masters  of  the  Court  of  Chancery  are 
directed  to  certify  to  the  Lord  Chancellor  or  Lords  Commissioners,  tlie 
state  of  receivers  accounts  in  their  respective  offices  on  the  second  seal 
afler  Trinity  Term  in  every  year.  By  another  general  order,  fSd  April, 
1796,  cited  15  Yes.  278,  it  was  ordered,  that  the  Masters  do  fix  certain 
days,  on  which  all  receivers  shall  procure  their  accounts  to  be  delivered  in, 
and  also  certain  days  on  which  receivers  shall  pay  in  the  balances  due  on 
their  accounts,  or  such  part  thereof  as  the  Master  shall  certify  proper  to 
be  paid.  And  it  is  further  ordered,  that  receivers  neglecting  to  pay  in  their 
balances  shall  not  only  be  disallowed  their  salary,  but  also  be  charged  with 
interest  ztSper  cent,  for  so  long  time  as  such  balances  shall  remain  in  their 
bands ;  and  it  is  further  ordered,  that  every  receiver,  acting  under  the  au- 
thority of  the  court,  shall  each  year  procure  his  annual  account  to  be 
exainined  and  settled  by  the  Master,  within  six  months  after  the  time  fixed 
for  the  delivery  of  tiie  same ;  and  neglect  in  this  particular  is  to  be  notified  ' 

to  the  court  by  a  certificate  of  such  default  made  ny  the  Master. 

IX  S.  Hence,  therefore,  a  receiver  must  pay  in  ms  money  yearly ;  but  he  Acemmi$  U  be 
can  pay  noiking  out  without  an  order ;  and  it  seems  that  he  must  pay  inte-  eettUd^  and  ha- 
rest  for  money  kept  in  his  hands,  if  it  he  but  for  a  quarter  of  a  year  beyond  Umeea  paid  in 
the  time  when  it  ought  to  have  been  remitted.  And  in  case  of  his  death.  yearUf. 
bis  execntors  will  be  oonnd  to  answer  what  upon  a  subsequent  inquiry  is  found 
to  be  due  for  interest  on  balances  retained.  Hovey  v.  BlakemoHj  4  Ves.  606. 
And  though  aU  parties  express  themselves  satisfied  with  the  conduct  of  a 
receiver,  yet,  in  a  case  where  a  receiver  had  misbehaved  by  keeping  monev 
in  bis  bands,  Lord  Thurlow  said,  *'  tiiough  the  parties  are  satisfied,  I  will 
inafce  them  more  so,  if  I  find  he  has  kept  money  in  his  hands  longer  than 
be  ought."  FUteher  r.  Doddy  lYes.jun.  85.  In  fVhite  \»  Lady  Lincoln^ 
8  Ves.  571,  Lord  Eldon  said,  it  was  a  principle  that  ought  to  be  loudly 
published,  that  a  receiver,  who  did  not  pass  his  accounts  regularlv,  should 
not  be  allowed  any  poundage.  If  an  attorney,  who  is  concerned  as  well 
for  the  mortgagor  as  mortgagee,  be  appointed  receiver  of  the  rents  and 
profits  of  the  mortgaged  estate,  and  on  the  order  made  for  delivery  of  pos- 
session, there  is  found  to  be  a  balance  remaining  in  his  hands  beyond  what 
is  sufficient  to  satisfy  the  mortgages,  he  will  be  ordered  to  pay  such  balance 
into  court,  notwithstandinc  the  general  report  to  be  made  by  the  Master 
as  to  receiver's  accounts,  has  not  then  been  made,  on  wliich  there  might 
possiUy  be  found  to  be  a  greater  sum  of  money  due  to  him,  than  the  balance 
in  his  hands  amounts  to.    Lewie  v.  Morgan^  5  Price,  52.  (Wood,  B.  dtssi.) 

IX  S.  On  the  subject  of  accounts  it  is  further  observable,  that  a  mort-  Mortgagee  nei 
gagce  of  a  term  (created  for  raising  portions,  and  expired)  will  not  he  en-  entitUd  to  re- 
titled  to  a  retrospective  account  of  rents  and  profits  in  the  hands  of  a  re-  troepeetive  ac' 
ceiver  accruing  before  the  expiration  of  the  term ;  for  the  order  appointmg  toemt  of  rente* 
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farther  absolute  conveyance  from  the  mortgagor  for  a  conaitfer'' 
able  sum  of  money.    The  two  creditors,  on  a  bill  eihibited| 


RiCBivBR.  a  receiver  U  for  the  benefit  of  incumbrmiiceny  only  to  far  as  expretaed  to 
be  for  their  benefit,  and  only  to  far  as  they  choose  to  ayail  themseWes  of  it. 
If  therefore  the  mortgagee  neglects  to  lay  his  hands  on  the  rents  doriDg 
the  term,  he  most  be  in  the  same  situation  as  a  mortgagee  in  fee  who  has 
suffered  the  rents  to  be. applied  for  purposes  other  than  the  satisfaction  of 
his  secant^,  Grestey  v.AdderUy,  1  Swanst.  Rep.  579,  which  situation  we  have 
had  occasion  to  notice  in  a  preceding  note ;  vide  antea,  991 »  of  this  edit. 
n.  (D) ;  et  vide  S.  L.  B<mey  v.  SeweU^  1  Jac.  St  Walk.  650. 
WkMiMdimuUe  ^^  4*  A"  action  of  account  will  lie  against  a  receiver.  Co.  Litt  t7f  a. 
agatfifffrffftitfr.  ^  Ann.  c  16.  s.  t7.    The  receiver  may  plead  in  bar  to  the  action,  that  he 

never  received  in  fact,  or  that  he  has  fully  accounted,  or  that  a  release  has 
been  given,  or  any  other  matter  tending  to  shew  that  he  was  never  accoaot- 
able,  or  that  he  has  been  discharged.  1  Rast.  Abr.  121.  Rast.  Ent  ir.  19. 
tl.  The  usual  way  however  is  to  apply  to  the  court  for  an  order  to  eoinpei 
the  receiver  to  bring  in  and  settle  his  account,  and  then  an  action  of  assump- 
sit may  be  brought  for  the  balance ;  but  it  should  seem  from  the  case  of 
FUtcher  v.  Dodd^  1  Ves.  jun.  85,  that  a  receiver  will  not  be  obliged  to  pay 
any  thing  without  an  order  of  the  court,  even  if  a  verdict  be  given  afaiaait 
him.  ^ 

Rteewer  aUam-  X.  A  receiver  is  not  entitled  to  any  compensation  for  his  trouble  beyond 
td  nothing  for  his  salary,  unless  where  what  he  does  is  in  pursuance  of  an  order  of  the 
tnmbU,  courL    In  re  Omuby^  1  Ball  &  Be.  189. 

Mortgagor  an'  XI.  In  Bigge  v.  Bowater,  S  Bro.  C.  C.  S65,  the  Lord  Chancellor  intintted 
Mwtrable  for  rt»  his  opinion  without  deciding  the  case,  that  if  a  receiver  be  appomtcd  by 
cftrcr's  imhex'  the  court  upon  the  application  of  a  mortgagee  or  other  incumbrancer,  and 
ziMMnls,  txeej^  such  receiver  afterwards  emt>ess1es  or  otherwise  wastes  the  rents  and  profits, 
tncosfs  ^fromd  the  loss  must  fall  on  the  mortgagor.— -But  the  court  will  not  indemnify  a  re- 
cud  wUfnl  d€»  ceiver  appointed  bv  them,  if  it  should  appear  that  he  has  been  guilty  of  any 
fanit,  fraud  or  collusion  m  the  transaction,  or  that  he  has  placed  the  money  in  a 

bank,  which  he  knew  at  the  time  to  be  insolvent  or  nearly  so.  In  acas^  of 
this  kind  the  receiver  will  be  obliged  to  answer  the  loss  out  of  his  own 
pocket.  Knight  v.  Plymonth^  3  Atk.  480.  S,  C.  1  Dick.  ISO,  cited  5  Vet. 
Receiver  a«.  566,  and  11  Ves.  SBO.  And  if  the  receiver  make  the  remittances  to  his  own 
eotmtable  for  credit  and  use,  and  not  to  a  separate  account  for  the  trust,  he  will  be 
failure  of  bank^  chargeable  with  all  losses  accniing  by  the  failure  of  the  bank  where  be  ihall 
bf  maldng  da-  have  deposited  the  money.  Wren  v.  KtrfoM,  11  Ves.  .177.  This  case  u  gt^ 
fotiU  to  hie  own  nerally  considered  as  over-ruling  that  of  Knight  v.  PhfMonth,  ubi  supra ;  bst 
U9€  and  ertdii,     the  cases  are  not  incompatible.    In  Knight  v.  Plunumth  it  was  said  to  be 

the  receiver's  business  to  receive  the  produce  of  the  estate,  and  remit  it 
to  London.  For  that  purpose  he  might  either  have  remitted  it  in  the  man- 
ner he  did  (bv  inland  bUls),  or  have  brought  or  sent  it  to  town  in  easb,  in 
both  of  which  latter  cases  there  was  some  hasard.  It  was  true  he  night 
have  come  to  town  with  it  guarded ;  but,  since  the  increase  of  trade  wad 
commerce,  inland  bills  of  exchange  becoming  more  frequent,  that  had  not 
been  insisted  on ;  and  as  the  person,  through  whose  hands  he  remitted  it, 
was  a  person  of  reputation,  and  had  usually  conveved  It  safe,  the  court 
thought  he  ought  not  to.  be  answerable  for  a  loss  which  was  no  way  to  be 
Imputed  to  lum,  notwithstanding  he  was  a  receiver  and  had  a  salary, 
wmch  it  was  urged  implied  an  undertaking  to  indemnify,  Ac. :  but  the  court 
held,  that  the  receiver  was  not  answerable  for  the  failure  of  the  bank  mhen 
he  had  deposited  the  money  with  intent  to  draw  for  it  when  he  went  to 
London  to  settle  his  accounts.  Vide  1  Hamm.  Rep.  Ca.  Temp.  Kenyon,  47. 
When  and  how  XII.  After  the  receiver  has  made  up  his  accounts,  the  court,  upon  peti- 
recehur  dU»  tion  and  affidavit  of  notice  of  the  petition  to  the  parties  interested,  and  a 
tharged*  certificate  from  the  Master  that  the  receiver  has  accounted,  &c.  vrill  order. 

his  recognisance  to  be  discharged.  Prac.  Reg.  Ch.  299.  The  receiver  can 
only  be  discharged  on  petition :  the  court  wilt  not  do  it  on  further  direc- 
tions ;  and  it  must  be  a  special  application.  GiUmi  v.  Whknumk^  94lh  Fe- 
bruary, 1818,  a  Madd.  Ch.  sr40.  Where  a  receiver  was  appointed  by  con- 
sent  of  all  parties,  incumbrancer,  creditors,  and  tenant  for  life,  and  aftor^ 
wards  the  creditors  filed  a  bill,  praying,  amongst  other  things,  that  the 


receiver  might  be  discharged,  alledging,  that  the  incumbrancer  had  in  fact 
oo  elaun  on  the  esUtc.    The  Lord  Chancellor  (Rcdcsdvdc)  held,  that  the 
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bad  a  decree  against  the  mortgagee  to  pay  them  their  money ; 
but  the  third  creditor  bad  no  relief^  because  he  did  not  give 
notice  in  time  of  his  judgment  (f). 


receiver  should  not  be  discharged  on  the  petition  of  the  creditors  only.      Receiver. 

a<raiast  the  consent  of  the  incumbrancer,  who  was  a  party  defendant ;  ana 

referred  it  to  the  blaster  to  asceilaln  whether  the  allegation,  that  the  in- 

cnmbrancer  was  satisfied,  was  true.    And  if  the  incumbrancer  had  not 

been  a  party  to  the  suit,  it  seemed  td  be  the  bearing  of  the  Chancellor's 

o^inlan,  (though  he  made  no  decision  on  the  point),  that  the  incumbrancer 

might  have  filed  a  new  bill,  praying  ihH  court  not  to  discharge  the  receiver, 

which  bill  would  have  b^cn  directed  to  be  taken  as  filed  at  the  same  time 

as  the  former  bill,  in  order  that  the  uhule  case  might  have  come  on  before 

the  Master  at  once.    Largan  v.  Bowen,  i  Sch.  &  £ef.  i96. 

X'.II.  It  is  the  known  mode  of  dealing  between  planters  and  persons  Receiver  iff  c<h 
lending  them  money,  that  the  merchant  in  England,  on  making  the  ad-  iQnud  esttuet, 
vances,  secures  by  covenant  the  consignments  of  the  produce  of  the  plan- 
tatioos ;  and  the  obligation  to  send  tlie  consignments  to  the  mortgagee  con- 
tinues while  the  money  lent  is  due.  The  grounds  on  which  the  mortgagee, 
lendiDi;  money  on  a  West  India  estate,  is  allowed  the  benefit  of  a  cove- 
nant for  the  consignments,  are  twofold :  first,  because  it  furnishes  him  # 
with  a  security  for  his  debt ;  and,  secondly,  because  the  commission,  which 
be  receives,  is  supposed  only  to  be  a  fair  compensation  for  his  trouble. 
Bat  it  is  questionable,  whether  a  covenant  to  continue  a  mortgagee  as 
consignee,  after  payment  of  the  debt,  is  valid.  Bvnbunj  r,  fVinierf  1  Jac. 
&  Walk.  255.  A  consignee  of  colonial  property  is  the  same  as  a  receiver. 
Bowfrabanh  v.  CoUasteaUf  3  Ves.  164,  recognized  in  Attorney-General  v.  Day^ 
S  Madd.  Rep.  252.  In  one  case  a  receiver,  appointed  of  East  India  pro- 
perty, was  allowed  to  remain  in  England,  and  act  by  agent.  '  v. 
Undtey^  15  Ves.  91.  This  appears  to  be  the  usual  way,  as  then  the  receiver 
k  within  the  jurisdiction  or  the  conrf^  and  he  takes  upon  himself  the  ap« 
poiotment  and  responsibility  of  his  own  agent  in  the  colony.  See  Forrest 
V.  Elwety  %  Meriv.  68.  In  a  late  case  (Forbes  v.  Hammond,  i  Jac.  Sc  Walky 
88),  where  the  consignee  of  a  West  India  estate  was  dangerously  ill,  the 
court  was  petitioned  to  dU*ect  a  reference  to  approve  of  a' proper  person  to 
succeed  him  in  case  of  his  death.  The  Master  of  the  Rolls  thought  it  very 
doubtful  whether  a  consignee  could  be  thus  appointed ;  and  observed,  that 
the  person  approved  of  might  cease  to  be  a  proper  person  before  the  time 
when  his  office  was  to  commence ;  but  his  Honor  made  the  order,  remarking, 
that  the  question  must  come  before  the  court  again  upon  the  report.  As  to 
the  letting  of  coloninl  property  by  a  receiver,  see  supra.  Sect  VIII  2. 

For  further  on  receiver,  see  Baker  v.  Hart,  2  Atk.  488.  Contempt.  Brett    Reference  ttf 
V.  Ci«sf »  16  East,  293.    Macarty  v.  Gibson,  Mose.  40.    Davies  v.  Cracrqft^    othen  cases. 

14  Ves.  143.  Commitment,  Knight  v.  Duplessis,  1  Ves.  324.  Jones  v.  JoneSy 
5  MeriT.  174.  Mountfort,  ex  parte,  15  Ves.  445.  Anm,  MS.  2  Madd.  Ch. 
«40.  Infant,  Doe  v.  Thynne,  10  East,  206.  Barry  v.  Bebbington,  4i  T.  R. 
516.  Evidence.  PhiUips  v.  Atkinson,  2  Bro.  C.  C.  272.  Peacock  v.  Peacock^ 
16  Ves.  49.  Harding^.  Glooer,  18  Ves.  281.  Jefferys  y.  Smith,  1  Jac.  & 
Walk.  298.  Goodman  v.  JVhiteomb,  lb.  589.  Et  vide  cases  cited,  2  Madd. 
Cb.  tS6.  Partnership.    Hatdwicks  v.  Vernon,  14  Ves.  504.    Potts  v.  Leighion^ 

15  Ves.  273.  Lewis  v.  Morgan,  5  Price,  42.  Accounts.  Marlboro*  v.  MarU 
horo*^  Bam.  C.  C.  73.  Fmth  v.  Dunbar,  Coop.  200.  Jones  v.  Pugh,  8  Ves. 
71.  Anon.  12  Ves.  4.  HatkamwaUe  v.  Russell,  2  Atk.  126.  S.  C,  Bam. 
C.  C  334.  Howard  v.  Papera,  1  Madd.  Rep.  142.  Langley  v.  Hawk,  5  lb. 
46.  Executor.  Dads  v.  Duke  qf  Marlborough,  2  J.  Wils.  151.  Basselgetti  v. 
Battine,  2  Swanst.  156,  n.  (a).  Judgment  Creditor  and  Annuitant.  Attorney' 
Cemeral  v.  Mayor  of  Stafford,  Bam.  C.  C.  37.  Charity;  and  generally  Monk- 
homse  Y.  Corporation  of  Be4ford,  17  Ves.  380.  Halt  v.  Jenkinson,  2  Ves.  & 
Bea.  125.  Prebble  v.  Boghwrst,  1  Swanst.  313,  and  Fellows  r.  Portsmouth, 
before  the  Lord  Chan.  30th  July,  1821. 

( F)  This  case  is  good  law,  though  some  gentlemen  of  great  eminence    Old  practice  qf 
have  thought  the  contrary.    It  appears  to  have  been  formerly  a  common    conveying  equi' 
practice  to  procure  a  conveyance  of  the  equity  of  redemption  over  and  be-    ty  </  redemp- 
yond  the  interest  which  was  vested  in  the  'mortgagee  by  the  foreclosure,  in    tion,  after  fore* 
order,  as  it  should  seem,  that  the  decree  of  foreclosure  might  not  by  any    c/owf,  reyro^ 

^  bated. 
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But  Yfhere  the  defenduit,  after  tea  yean  nut,  four  serenl 
reports,  and  two  trials  at  1aw(fit)y  obtained  a  decree  to  fore- 
close upon  a  mortgage ;  and  the  plabtiffs  bad  judgmenti  and 
other  incumbrances  on  the  estate  subsequent  to  the  defendant's 
mortage,  and  the  bill  was  brought  by  the  plaintiffs  for  an 
account  of  profits,  and  to  redeem,  the  defendants  pleaded  all 
the  former  proceedings,  the  taking  the  account  in  an  adver- 
sary way,  report,  references,  trials  at  law,  and  the  decree 
signed  and  inrolled,  in  bar  of  any  new  account  to  be  taken, 
and  denied  notice  of  the  plaintiff's  incumbrances^  but  the  plea 
was  over-ruled  (g). 

(»)  MmHeimL*^.  FfMl^nie,  f  Ven. 66S. 


Pmrckau  of 

demptum  bff 
martgtig§e. 


Fondmtrehff 
Jbrst  mortgegeey 
wUkoui  notice 
^  oeeonds  open" 
edf  {bad  Uupf 
oemb,) 


possibility  be  opened.    But  the  ease  in  the  text  ghews  the  faflbcy  of  sach  n 
practice,  and  demonstrates  that,  notwithstanding  a  oonstderable  sum  of 
money  might  have  been  paid  for  the  conveyance,  yet  the  decree  vrill  be 
opened,  if  occasion  shali  call  for  it.     Besides  that  the  conveyance  of  an 
equity  of  redemption  aAer  foreclosnre  argues  a  deficiency  of  skiU  in  the 
first  principles  of  conveyancing,  'the  whole  transaction,  by  means  of  the 
foreclosure,  assumes  a  different  character,  and  is  liable  to  be  governed  bv 
all  the  rules  respecting  an  hostile  foreclosnre  vrithont  a  further  sum  pai^ 
And  it  were  much  better,  where  a  mortgagee  pays  a  considerable  snm  lor 
the  equity  of  redemption,  that  ihe  same  should  be  conveyed  to  him  at  once, 
than  that  the  mortgage  should  be  first  foreclosed,  and  then  the  equity  of 
redemption  conveyed,  which  in  fact  is  impossible ;  for  the  decree  of  fore- 
closure puts  an  end  to  the  equitable  operation  of  tiie  proviso  in  the  mort- 
gage deed,  and  then  that  deed  becomes  an  absolute  transfer  of  the  whole 
estate  and  interest  of  the  mortgagor.    SilbenckUdt  ▼.  SehMoU^  3  Ves.  at 
Bea.  49.    If,  instead  of  a  foreclosure,  the  equity  of  redemption  be  con- 
veyed to  the  mortgagee  for  a  valuable  eonsidention  in  the  first  instance, 
such  a  conveyance  cannot  be  impeached  (antea,  itf.  of  this  edit  n.  (N), 
and  there  will  be  no  foreclosure  to  open,  which  tfaevefofe  is  much  the  pre- 
ferable mode  of  proceeding  when  the  mor^agee  paya  a  Ihrther  sum.   A 
mortgagee  should  never  purchase  the  equity  of  redemption  vrithont  payiog 
avaluaUe,  and  indeed  it  should  seem  an  adequate  consideration;  for  ia 
Si.  John  V.  Turner^  s  Vera.  418,  it  was  said  to  be  a  great  objection  to  s 
redemption,  that  the  plaintiif  appeared  not  to  have  paid  any  thhig  for  the 
equity,  bnt  that  it  vras  thrown  mto  his  bargain. 

(G)  A  similar  decision  (bnt  under  circumstances  of  greater  hardship) 
was  made  tiuree  years  before  by  the  same  Lord  ChanceUor  (Covrper)  in  the 
case  of  Godfrey  v.  CkadweU^  S  Vem.  601.  A  second  mortgagee  btooght  s 
bin  to  redeem  against  the  first  mortgagee,  vrim  pleaded  his  mortgase  asd 
decree  to  foreclose  the  mortgagor,  without  ever  having  had  any  nonce  of 
the  second  mortgage.  But  the  plea,  and  also  a  demurrer^  was  over-raled, 
and  the  second  mortgagee  allowed  an  option  of  sedeeming  the  estate.  The 
decision  in  the  principal  case  might  have  proceeded  on  the  ground,  that  the 
judgements  were  of  themselves  notice  to  the  mortgagee ;  for  that  by  ordiaary 
caution  and  searches  in  the  proper  offices,  he  might  have  discovered  who 
had  liens  on  the  land ;  and  therefore  that  his  neglect  in  so  import&nt  s  psr* 
ticniar  should  be  punished  by  opening  the  decree  of  foiedosure.  Bnt  is 
the  case  of  Goifrey  v.  Ckadweil,  the  first  mortgagee  had  not  any  mfaasof 
obtaining  a  knowledge  of  the  second  iocnmbrsnce  other  than  by  actosl  so- 
tice,  except  indeed  by  reference  to  the  Register,  if  the  lands  weiesttoate 
in  a  register  county,  which  does  not  appear  on  the  rroort.  Cases  of  thU 
description  turn  entirely  on  the  doctrine  of  notice,  which  will  be  considered 
more  particularly  hereafter.  See  the  latter  end  of  Cap.  XIII.  and  tbe 
whole  of  Cap.  XIV.  postea,  where  it  will  be  found  that  docketing  tLJudg- 
ment,  or  registering  it  in  a  register  county,  is  not  of  itself  either  actnsi  «r 
constructive  notice  to  a  purcluiser  or  mortgagee.    £t  vide  S.  ^.  3  Pm* 
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V  ^      There  is  a  deaf  disdnction  between  the  prece&ig  and  the  1W  urn  cam 
last  case  I  in  the  former  an  actual  purchase  was  completed  and     '^"^'"'^ 


(tat 

^^  >^     Abs.  SfT,    1*0  determine  whether  any  notice  has  heen  given— in  questions 
^l    of  constnictive  notice  especially  (to  wliich  class  the  latter,  if  not  the  for* 
mcr,  of  the  above  cited  cases  belongs),  it  is  highly  essential  that  all  the 
circumstances  shonld  be  nnder  review.    Bnt  Yemon^i  notes  of  the  cases  in 

aoestion  are  mere  hasty  sketches  rather  than  reports ;  and  the  learned  au- 
lor  has  added  in  the  index,  **  Quere^  is  this  judgment  [of  itf arret  v.  WeS' 
tj£    tern]  law?"    Before  this  question  can  be  answered,  it  will  be  necessary  to 
iovestigate  the  subiect  a  httle  more  at  large. 

Jadgmenta  which  are  entered  np  after  the  mortgage  can  only  affect  the  lAen  rf  h"^ 
equiiy  of  redemption,  and  not  the  legal  estate  whUe  it  remains  in  the  menU  qfter 
mortgagee  or  any  other  person  than  the  debtor,  hb  heirs  or  assigns.  The  wortgoge* 
altowcd  consequence  of  ilds  is,  (see  Sug.  Vend.  &  Vnr.  400)  that  a  pur- 
chaser, who  at  the  time  of  his  contract  is  seised  of  the  legal  estate  as 
mortgagee  or  otherwise,  need  not  search  for  judgments  subsequently  to 
the  mortaage ;  for  the  equity  of  redemption  not  being  extendable  under  th^ 
statute  of  muds,  the  purchaser  having  the  legal  estate  will  not  be  obli* 
gated  to  ascertain  what  tietiA  and  charges  tibe  mortgagor  has  created  on  the 
equity  of  rederaptioD,  of  which  he  has  no  notice  either  direct  or  implied. 
But  if  he  hi^ye  notice  of  tiie  incumbrances,  or  acquire  notice  by  a  search 
at  the  proper  offices,  or  by  an  investigation  of  the  mortoagor's  affairs,  he 
willy  it  is  apprehended,  be  then  bound  by  them.  Indeed  the  case  of  Ures* 
wold  V.  Marsham  (ubl  supra  in  the  text)  must  be  considered  as  having  ex- 
pressly decided  that  a  mortgagee,  purchashig  the  equity  of  redemption,  will 
oe  bound  by  judgments  of  which  ne  has  notice,  although  they  be  entered 
up  subsequently  to  the  mortgage ;  and  see  I%oiiias  v.  PledweU^  cited  in 
note  (0)j  antea,  976,  of  this  edit. 

We  must  here  carefully  distinguish  between  the  cases  where  the  mort-  Pwchase  and 
ga^ee  purchaaes  the  equity  of  redemption,  as  an  original  purchase  for  a  foredotwre  of 
valuable  and  adequate  conudcration,  and  where  he  forecloses  it,  without  equity  qf  re* 
paying  the  mortgagee  any  fiirtiier  advance.    In  an  instance  of  the  former  dtn^um,  dis* 
description,  he  U^es  the  estate  in  the  character  of  a  bond  fide  purchaser,  <iqgicis&ed  as  to 
against  whom,  we  have  just  observed,  the  judgment  creditor  has  not  any   Uetn  rf  J^g* 
claim,  unless  be  can  ^  the  mortgagee  with  notice  before  the  purchase  mea/t • 
money  paid.    In  the  latter  instance,  the  mortgagee^  foreclosing  the  equity 
of  reaemptiony  and  not  advancins  any  further  sum  to  the  mor^;agor,  wilf, 
as  to  snch  equity  of  redemption,  be  rather  in  the  nature  of  a  volunteer, 
against  whom  the  judgment  creditor  will  have  the  same  lien  as  he  had 
against  the  ori|lnal  debtor;  and  consequentiy,  if  this  dbtinction  holds 
good  (which  indeed  the  case  presently  cited  will  fully  establish),  the  mort* 
gagee  i^ter  foreclosure  will  be  liable  to  be  redeemed  by  the  judgment  ere* 
ditor;  and  should  therefore,  to  avoid  that  liability •  have  seacehed  for  judg* 
ments  against  the  mortgagor,  and  have  made  sucn  judgment  creditors,  aa 
he  found,  parties  to  his  bill  of  foreclosure,  in  order  that  they  might  luiTe 
had  an  opportonity  of  ransomhug  the  estate  if  thev  were  so  inclined.    Ao> 
tual  notice  of  the  judgment,  though  not  docketed,  would,  we  have  seen. 
In  a  preceding  note  (supra,  349).  create  an  equitable  lien ;  and  to  that 
notification  of  incumbrance  thererore  the  mortgagee  should  pay  due  atten* 
tion :  bnt  in  reference  to  jud|pnents  not  docketed,  and  of  which  he  haa 
recdred  no  information,  lie  will  of  course  be  entirely  released.    To  apply 
these  observations  to  the  caw  of  Morrett  v.  Western^  the  fatal  objection  to 
tibe  defendant's  plea  was,  tliat  he  had  not  discovered  the  judaments  by  a 
search  in  the  offices.    Ha  foreclosed  the  estate  without  making  tue  creditors 
parties,  and  therefore  they  were  not  deprived  of  their  lien  on  the  eqni^ 
of  redemption,  shace  It  was  hi  the  hands  of  an  assignee  who  had  not  paid  a 
valuable  consideration  for  it.    But  with  respect  to  Godfrey  v.  Ckadweil  the 
same  line  of  argument  does  not  extend ;  for  the  first  mortgagee  liad    not 
any  means  of  ascertaining  th6  second  incumbrance ;  and  thermre  we  must 
tnusfer  the  **  ouere**  of  the  learned  author  from  the  case  of  M^mtt  v.  IVeattn 
to  that  of  Go4fr^  v.  ChadwelL 

The  importance  of  the  following  recentiy  decided  a<yiidication,  and  the  Jmigmeni, 
general  appUcability  of  the  soccceiding  able  opmion  of  Mr.  Seijes^t  lilU|  mort$ag«ffiif» 
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covered  by  the  mortgage,  which  could  not  be  impeached  bat 
by  a  creditor  of  whom  the  purchaser  had  notice ;  iu  the  latter 


cAoM,  docket, 
^omvetfanee,  «o- 
tice,  eHateibui 
circumstanetdf 
judgment  ao 


Vthtikieer  tmd 
purchoMer  of 
equity  of  re' 
demytion  die^ 
Hnguiahedus 
iojudgmaUu 


Notice. 


Whether  f nif • 
ieeefor  tale 
may  pay  aurpUu 
to  cestui  qae 
trnst,  with  nO' 
tice  if.  judg* 
mente^ 


£oth  to  this  note  and  that  of  note  (O),  antea,  p.  979»of  this  edit.  wiU  jiutity 
the  iniiertion  of  them  in  this  place,  though  they  are  rather  extensive,  wad 
the  notes  here  somewhat'brolix  and  abundant.  The  case  is  that  of  forth 
V.  Duke  of  Norfolk,  4  Madd.  Rep.  505.  There  the  mortgagor  in  November, 
1809,  became  indebted  to  the  judgment  creditor  by  bona,  and  a  warrant  of 
attorney  of  the  same  date  was  given  for  securing  the  same  debt,  upon  which 
judgment  was  entered  op  and  docketed  in  February,  1810.  In  December, 
1809,  the  mortgagor  conveyed  a  reversion  in  fee  to  the  mortf;agee,  his  heirs 
ahd  assigns,  for  securing  a  snm  and  interest  as  therein  mentioned; 
apd  in  January,  1810,  the  mortgagor  entered  into  a  written  agreement  with 
a  Mr.  Eyre,  on  the  part  of  the  Duke  of  Norfolk,  for  the  absolute  sale  and 
purchase  or  the  reversion.  In  March  of  the  same  year  the  mortgagee  (who 
was  paid  off  by  Mr.  Eyre)  joined  with  the  mortgagor  in  conveying  the  estate 
to  the  purchaser ;  and  a  part  of  the  purchase  money  then  unpaid  was  se* 
<fured  to  the  moie^iagor,  or  rather  the  vendor,  by  a  new  mortgage  for  a  term 
of  ^ears,  created  by  the  deed  of  conveyance.  In  the  month  of  April  fol- 
lowing, the  phuntiff,  who  was  the  Judgment  creditor,  gave  notice  to  Mr. 
Eyre  of  his  judgment,  the  money  secnral  by  the  new  mortgage  being  then 
unpaid ;  and  the  question  was,  whether  he  had  any  lien  for  the  recovery  of 
his  debt?  Tlie  Yice-Cbanceilor  observed:— A  judgment  creditor  luu  at 
law,  by  the  statute  of  frauds,  execution  against  the  equiud>le  freehold  estate 
of  the  debtor  in  the  hands  of  his  trustee,  provided  the  debtor  has  the 
whole  beneficial  interest ;  but  if  he  has  left  a  partial  interest  only  in  his 
equitable  freehold  estate  [as  an  equity  of  redemption],  the  judgment  cre- 
ditor has  no  execution  at  law,  though  he  may  come  into  a  court  of  equity 
and  claim  there  the  same  satisfiu^tion  out  of  the  equitable  interest,  as  he 
Would  be  entitled  to  at  law  if  it  were  legal.  Every  voluntary  assianee  of 
this  equitable  interest  of  the  debtor,  ydU  he  in  the  same  situation  with  re- 
spect to  the  claim  of  the  judgment  creditor  as  the  debtor  himself  was. 
Every  assignee  for  valuable  consideration  will  hold  this  equitable  interest 
discharged  of  the  claim  of  the  judgment  creditor,  unless  he  has  notice  of 
it  before  his  consideration  paid,  if  before  March,  1810,  Mr.  Eyre  or  the 
Duke  of  Norfolk  had  received  notice  from  the  plaintiff  of  his  judgment  of 
February,  isiO,  Mr.  Eyre  being  then  a  purchaser  of  an  equitable  interest 
in  a  freehold  estate  from  the  debtor,  and  not  having  paid  his  purdiase  mo- 
ney, would  have  been  equally  affected  with  the  judgment  debt  as  tlie 
debtor  himself,  .If  he  had  afterwards  paid  the  whole  purchase  money  to 
the  debtor,  he  would  have  still  remained  liable  to  the  judgment  creditor. 
In  March,  1810,  Mr.  Eyre  took  a  conveyance  of  the  legu  fee  from  the 
mortgagee  and  the  debtor,  and  thereupon  paid  a  very  large  proportion  of 
the  purchase  moi\ey ;  and,  by  way  of  security  for  the  rest,  granted  a  legal 
term  of  years  to  the  debtor.  When  in  April,  1810,  the  plaintiff  gave  notice 
of  his  judgment  to  Mr.  Eyre,  the  debtor  had  not  only  no  legal  freehold 
which  tne  judgment  would  affect  at  law,  but  be  had  no  equitable  freelMld 
interest  which  could  be  reached  in  equity.  That  equitable  freehold'  which 
he  possessed  before  March,  1810,  was  on  the  day  of  conveyance  converted 
into  a  legal  term.  The  plaintiff's  notice  to  Mr.  Eyre  was  notliing  more  tlisn 
notice  to  the  mortgagor,  that  a  person  to  whom  he  had  granted  a  legal 
term  by  way  of  mortgage  was  indebted  on  judgment ;  but  a  judgment  is  at 
law  no  lien  upon  a  lepl  term,  there  must  be  execution ;  and  where  the  in- 
terest of  the  debtor  is  legal  [merely,  for  instance,  as  mortgagee],  a  judg- 
ment is  no  Ken  in  equity.  Notwithstanding  this  judgment,  the  debtor  could 
well  assign  hta  legalterm  at  his  pleasure ;  and  he  h^  therefore  well  assigned 
it  to  the  defendant.  If  there  was  no  Hen  upon  the  term  in  the  hands  of  the 
debtor,  there  can  be  no  lien  upon  the  term  in  the  hands  of  his  assignee. 
And  his  Honor  dismissed  the  bill  vdth  costs. 

In  the  above  case  an  opinion  of  Mr.  Serjeant  Hill  was  cited,  which,  with 
the  statement  of  facts,  was  to  the  following  effect :— H.  being  seised  in 
fee  of  certain  estates,  contracted  to  sell  the  same  in  lots,  and  after  these 
contractsr  conveyed  the  same  to  trustees,  in  trust,  to  complete  the  pur- 
chases, to  invest  a  sum  in  the  S  per  cente,,  and  to  pay  the  residue  to 
H.  Subsequently  to  this  trust  deed,  and  before  the  tnists  were  carried 
into  execution;  H.  confessed  a  judgment,  notice  of  which  was  given  to  tbc 
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Acre  was  onlj  a  decree  for  a  foreclosure,  whicb  did  not  affect 

the  judgment  creditors  as  to  tbeir  right  of  redemption. 

Redemption  of  a  mortgage-may  be  had  against  the  king(n)(H)«  King  may  U 

redeemed* 

(n)  PtaoUt  T.  Attonuy-Generaly  Hard.  465.    [And  the  king  may  redeem, 
intea,  S51.— Gtf.]    ' 


trnsteec.    The  qnestion  was,  whether  the  trusteea  would  be  safe  in  paying 
the  money  in  question  (consisting  of  the  residue)  to  H.,  with  respect  to  the 
creditor  of  whose  Judgment  they  bad  notice,  and  with  respect  to  any  judg- 
meot  creditor  of  which  they  had  no  notice.    *'  I  think  (remarked  the  learned 
Seijeant)  the  trustees  will  not  be  safe  in  paying  the  money  in  question  to 
H.  with  respect  to  the  creditor  of  whose  judgment  they  have  notice ;  but 
win  he  safe  in  respect  to  any  creditor  by  judgment  of  which  they  have  no 
notice.    Aa  to  the  judgment  of  which  the  trustees  have  notice,  if  the  pur- 
chasers have  not  paid  the  purchase  money,  1  think  it  is  incumbent  on  them 
to  see  the  judgment  discharged  ;   but  it  they,  had  paid  itr before  notice, 
they  would  not  have  been  liable ;  because,  by  the  contract  and  payment  of 
the  aaoney,  the  vendor  would  have  only  been  a  trustee  for  the  purchaser, 
nnd  then  the  land  wonld  by  the  statute  of  frauds,  «9  Car.  f .  c.  3.  s.  10. 
Imve  been  subject  to  the  judgments  of  the  purchaser,  who  in  that  case 
would  have  been  the  cestui  que  trust ;  and  therefore  the  land  would  notliave 
been  subject  to'  the  judgment  entered  against  th^endor :  and  so  was  the 
opinion  of  the  court,  t  P.  Wms.  S78,  279.    But  though  to  many  purposes 
the  estate  agreed  to  be  sold  is  from  the  time  of  the  contract  the  estate  of 
the  purchaser,  yet  I  think  the  vendor  is  not,  before  payment  of  the  money,    Vei^sr  htfore 
to  be  considered  as  a  trustee  within  the  above  10th  section  of  the  statute  paifmeni  of  nm 
of  frauds ;  for  the  estate  continues  his  at  law,  and  even  in  equity  he  has  ueynot  a  Ims- 
a  right  to  detain  it  until  payment  of  the  purchase  money ;  and  therefore  tilt  '««  within  the 
ikmi  time  i  think  it  continues  sukject  to  the  judgments  of  the  vendor.     And  in    toth  see.  nfsta^ 
tlie  case  1  P.  Wms.  S78.  (on  which  the  opinion  of  the  court  was  given)  it  is  i^e  qfJroMds. 
atnted  that  the  judgment  was  after  payment  of  the  purchase  money  by  the 
person  who  contracted  for  the  purchase,,  though  beu>re  the  conveyance  to 
liim ;  and  the  opinion  is  founded  upon  its  &ing  so  stated.    Therefore  I 
thiuk  tbe  judgment  Creditor  hath  a  right  to  so  much  of  the  purchase  money 
as  is  safficient  to  satisfy  his  judgment ;  and  the  trustees^  having  notice  qf  hta 
rigkij  ought  to  pay  it  if  the  money  is  m  their  hands.    As  to  the  judgments  (if  As  to  judgments 
any)  of  which  the  trustees  have  no  notice,  if  any  such  are  prior  to  the  deed   of  which  trus- 
of  trust,  they  may  be  extended  on  the  estate,  notwithstanding  the  sale  by   tees  have  no  no> 
the  tmatecs ;  and  though  they  should  appear  to  be  subsequent  to  the  deed   tiee. 
of  tmst,  yet  as  the  surplus  of  the  estate  is  to  be  vested  in  the  S  per  cents^ 
for  the  benefit  of  the  vendor,  he  has  still  an  eqnitsble  interest  in  the  land, 
which  I  think  will  be  bound  by  the  judgment;  bu^if  the  trustees  have  no 
notice  of  judgments  subsequent  to  the  deed  of  trust,  I  think  a  court  of 
equity  will  not  make  them  pay  the  monev  over  again,  if  they  apply  it  ac- 
oordlng  to  the  deed  of  trust ;  because  I  think  equity  in  the  case  of  a  jodg«    Equity  will  mat 
ncDt  creditor  and  a  bonA  fide  purchaser,  or  a  trustee  without  notice,  wiU   interfere  he- 
not  interpose  on  either  side,  but  leave  the  law  to  take  its  course ;  and  there-   tween  judgment 
fore  aa  to  such  judgments  (if  any)  as  are  subsequent  to  the  deed  of  trust,    creditor  wd 
and  of  which  there  is  no  notice,  I  think  neither  the  purchasers  nor  the  purchiuer  with» 
trustees  are  bound  to  take  notice  of  tliem,  nor  are  answerable  for  the  ap-    out  notice* 
plication  of  the  money  to  those  who  appear  to  them  to  be  entitled  to  it 
But  thoogh  Uiis  is  my  opinion,  yet  I  think  it  safest  for  search  to  be  made 
for  Judgments  •  and  if  any  others  should  appear,  whether  before  or  snbse- 
qnent  to  the  deed  of  trust,  for  the  trustees  to  insist  on  H.'s  consent  to  the 
payment  of  them  out  of  the  surplus  money,  or  else  if  the  creditors  by  judg- 
ment insist  upon  a  right  to  be  paid,  not  to  part  with  it  without  the  direc- 
tions of  the  court ;  and  if  the  creditors  and  H.  will  not  agree,  nor  file  a  bill 
against  the  trustees  and  proper  parties,  I  think  the  trustees  should  file  a 
bill  of  interpleader,  stating  the  case,  and  pay  the  money  into  court ;  and 
pray  by  the  bill  that  they  may  be  allowed  their  costs  thereout,  and  the  re- 
•idne  to  be  disposed  of  as  the  court  shall  direct.  Geo.  Mux.'* 

(H)  That  is,  if  a  mortgagee  be  attainted,  of  high  treason,  a  bill  may  be    Whether  if 
filed  against  the  Attorney-General  on  behalf  of  the  crown  to  redeem.    In    mortgagee  he 
such  case  the  king  cannot  be  compelled  to  convey,  but  an  amoteas  manum   attainted  qf 
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Mortgagm'nmff  A  mortgagor  woajredeem  even  aftmr  a  release  of  the  eqiii^ 
iMfe  </ «7m<y  *  ^^  redemption,  if  it  appear,  by  oiroumstanlial  proofs,  that  it 
if  M^T^    ^^  "^^^  ^^^  '^  secret  trust  aod  for  his  benefit.    Thus,  where 

the  plaintiff  and  his  father,  in  December,  1641,  made  a  moit- 


ffreoAM,  mart*    imlylfes.    This,  it  is  concelred,  is  the  more  correct  statement  of  tiieliw; 

jr^sror  Mil  rf^      for  tlie  case  quoted  liy  the  learned  author  will  not  bear  him. oat  to  the  fiill 

i^HL  /!l^    extent  of  the  proposition  which  be  has  dedoced  ftmn  It.    In  1  £q.  Ca.  Abr. 

Miuf  ^  crown.  515,  pi.  5.  the  case  is  reported  with  a  Qner$;  and  in  Hardresa  no  detcnoi* 

nation  of  the  oonrt  is  snbjobied.  The  Judges  were  conflicting  in  tiieir  opi* 
nions ;  but  from  the  remarks  of  Sir  Thomas  Clarke,  Lord  Mansfield,  sad 
liord  Keeper  Henley,  in  Burgem  t.  WketiJte^  1  B1.  Rep.  145.  S.  C.  1  Edetfk 
Itep.  f05.  it  may  be  inferred  that  the  demurrer  was  over-ruled*  The  sMrt* 
gag^  had  by  Ins  will  made  a  general  bequest  of  his  penonal  estate,  sad 
appofaited  an  executor.  The  legal  estate  descended  on  his  heir  at  law,  wbo 
was  attainted  of  high  treason,  whereupon  the  khig  seised  the  land ;  the 
executor  dso  extended  the  land  nnder  a  recognisance,  which  was  a  eoUste* 
fal  security  for  the  mortgage  money,  llie  mortngor  filed  his  bill  agaiait 
both,  and  made  the  Attom^-Oeneral  a  party.  The  Attmney-Gcneral  de« 
f  nmrred,  and  said  the  remedy  tsken  was  improper ;  It  should  haTe  been  by 

Setition  rf  grace  mid  /bvokt.    The  Lord  Cluef  Baron  Hale,  on  the  tint 
earing  of  the  cause,  was  of  opfaiion,  that  althongh  fai  natural  justice  equity 
of  redemption  lay  against  the  king,  yet  he  could  not  be  emtpdlid  to  re- 
confey ;  but  that  an  oiiiseMs  moattM  only  would  lie  In  such  case :  and,  on 
the  second  hearing,  he  said  that  the  king  bemg  ui  actual  possession,  ooold 
not  be  removed  in  equity  by  an  osMwsas  maaicjii  as  he  might  at  law.    Bst 
Baron  Atkins  was  strongly  of  opinion,  that  the  partv  ought  to  be  relieved 
against  the  king,  becanse  he  was  the  fonnUdn  and  head  of  justice  and 
eqoity.    Nothing  more  was  heard  of  .the  ca^e  till  It  %ras  cited  in  Bvgtm  t* 
Wheaitf  ubi  supra.    Sir  Thomas  Clarke  there  observed,  1  Eden,  SOS,  ^  Hsle 
said  equitj  of  redemption  lay  against  the  crown ;  but  as  to  the  remedy  or 
manner  of  suing  it,  timt  was  a  matter  of  high  nature  t  but  he  held  the  eie* 
enter  and  not  the  heir  entitled  to  the  mortgage  money  1"  and  per  Lsid 
Mansfield  (ib.  tSS)f "  PawUtfe  eaee  seems  setfied  on  a  tme  foundation,  sod 
the  oblection  was  in  terms  over-nded."    The  Lord  Keeper  Henley  weat 
more  fully  Into  the  case,  and  remarked  (ib.  S55)  that  it  was  said  the  king 
npon  a  legal  estate  should  be  liable  to  an  equi^  of  redemption.    He  did 
not  know  that  it  had  ever  been  so  determined.    Lord  Hale  thonght  tlie 
lung  should,  because  it  was  an  ancient  right  which  the  party  was  eninled  to 
in  equity.    Baron  Atkins  thought  the  same,  because  he  saw  the  same  equity 
agahist  the  crown  as  against  a  common  person.    Yet,  said  the  Lofd  Keqwr, 
thfere  is  in  that  case  IPawlett  v.  Attenuy-Generdl)  a  recognition  of  the 
equity  vrithont  any  declaration  of  the  remedy.    Whether  tlus  remedv  hsi 
since  been  settled  In  the  Excheqner,  where  akne  ft  coaM  be  aettlea,  le 
really  did  not  know;  but  he  hoped  it  was  so  settted ;  for  he  saw  a  grest 
deal  of  equity  to  support  the  opinion  of  Hale  and  Atkins.— No  aiUndicatioo 
in  the  Exchequer,  as  alluded  to  by  the  Lord  Keepo*,  can  be  found;  sad 
thus  the  point  stands  at  present—^  ^^^^  recognised,  and  the  renwdy 
denied.    The  case  of  an  alien  mortgagee  aflbrds  no  analogy ;  for  in  aa  is- 
stance  of  that  kind  the  legal  estate  vesta  in  the  king,  on  principles  qaiis 
different  from  those  which  govern  the  forfeiture  In  the  case  of  an  attainted 
mortgagee.   That  the  king  might  redeem  a  mortgage  which  devolves  (• 
him  through  the  attainder  of  the  mortgagor,  see  antea,  p.  351. 
Csrpsralton  It  is  also  in  place  to  remark  here,  that  aU  bodies  politic  or  eorporate^ 

betrnd  by  epUff  whether  aggregate  or  sole,  as  well  as  other  inoornorate  persons,  will  be 
rf  redemptwiu     bound  by  the  equity  of  redemption,  if  thcv  either  nccome  mortgagees  or 

stand  In  his  place.  The  authorities  for  this  position  are.  It  Is  trae,  rather 
oblique ;  but  there  can  be  little  doubt  of  tneir  support  and  applicatisa. 
The  numerous  cases  on  charitable  bequesta  and  dispositions  prove,  tint 
corporations  may  be  bound  by  a  trust ;  for  which,  see  LgdmU  v.  fb«ft» 
SVem.  41t.  Attomef-Getunl  r,  Fomidliig  HeepHtd,  SVe8.jnn.47.  &C. 
4  Bro.  C.  C.  167.  et  vide  i  Yes.  &  B.  t46.  S  lb.  138 ;  and  oAer  cases  ei 
that  class.  And  if  a  corporation  may  he  bound  by  a  trust,  it  Is  aa  eaiy 
Inference  to  concliide,  that  it  will  be  equally  subject  to  an  equity  of  r^ 
dcmption ;  and  such  is  bow  the  uniform  opiaioQ  of  the  profossloa* 
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gage  to  the  ftther  of  die  defendants,  the  plabtiff's  smt  was  to  hon^tmerH 
ba?e  redemption.    The  defendants  set  up  a  release  made  by  the  ^^^^^  ^ 
plaintiff  in  1646«  of  all  his  equity  of  redemption^  and  a  de- 
cree made  by  Lord  Chancellor  Hyde,  in  this  cause,  in  1663,      [  36S  ] 
which  decree  was  penned  as  if  made  by  consent    This  decree 
being  signed  and  inroUed,  and  the  plaintiff  not  being  able  to 
perform   the  same,  he  could  not  have  a  bill  of  review,  nor 
could  he  have  been  relieved  by  such  bill,  if  it  had  been  brought, 
the  release  barring  all  his  pretensions  \  and  that  being  upon  a 
secret  trust,  he  could  not  prove  the  trust  positively,  the  wit- 
nesses being  dead ;  wherefore  he  was  not  relievable  either  in 
law  or  equity  (o).    The  plaintiff  petitioned  the  House  of  Lords 
for  relief  against  the  decree  and  release.    The  proofs  offered 
in  evidence  of  the  trusts  were  circumstantial,  and  not  direct  posi- 
tive proofs.    They  went  principally  to  shew,  that  the  debts  dub 
from  the  plaintiff  and  his  father,  were  small  in  comparison  witn 
the  value  of  the,  estate  at  the  time  of  making  the  release. 
These  proofs  being  read,  and  it  appearing  clearly  thereby,  that 
the  value  of  the  lands  was  much  greater  than  to  make  a  satis- 
faction for  the  debt  for  which  it  was  released,  it  was  determined 
to  be  a  trust;  and  the  cause  was  referred  back  to  the  court  to 
be  proceeded  upon,  as  in  the  case  of  an  equitable  mortgage, 
which  their  Lordships  adjudged  it  to  be.    Afterwards  the  cause 
was  reheard  in  court,  when  a  decree  was  made  for  the  defend-       [  36$  ] 
ants  to  come  to  an  account,  and  the  plaintiff  to  be  admitted  to 
the  redemption  of  his  estate  (i). 

And  if  there  be  tenant  for  life,  with  remainder  or  reversion  CtnUribvHimhf 
m  fee  of  an  equity  of  redemption,  they  shall  contribute  pro*  *'**^/*^  ^^* 
portionably  i/vhat  is  due  on  the  mor^[age  (k). 

(«)  Jf^rfey  v.  Ekmyi  eiiO/lOk.  Ca.  107.  Tii0.i668. 

(I)  From  this  case  it  has  been  dedaced  that  equity  <<  wiU  consider  all   rtiia^«o&t«rr«- 
acquisitions  of  interest  liy  tlie  mortgagee  in  tlie  fond  mortgaged,  as  snl^t  Han  on  MorUff 
to  the  covenant  for  redemption."    See  tlie  Anthor^s  index,  wee  '*  Courts  of  v.  Etooys. 
Kqaity,"  4tli  ed.  This  however  may  be  considered  as  disposed  of  by  n.  (N), 
p.  129,  antea,  of  this  edit. ;  and  to  the  cases  there  cited,  add  fVrixan  ▼. 
CoMcr,  i  Ridgw.  P.  C.  S95,  as  a  confirmatorv  authority  for  the  proposi- 
tions there  adduced.    The  principal  case  indeed  of  Morlev  v.  Ebvays,  is 
said  to  have  been  reversed  in  parliament,  by  Viner,  in  hu  Abridgment, 
V01.XV.  p.  472,  pi.  t. 

(K)  So  it  vras  held  in  Samtte  v.  SsHtte,  S  Atk.  463.   S.  C.  Select  Ca.  in    Tenant  far  life, 
Ch.  53,  that  the  interest  of  incumbrances  should  be  kept  down  by  the   nunigage  by 
teoant  for  Ufe,  but  that  the  principal  money  due  on  any  such  incumbrance   kirn  and  re^ 
■hoaid  be  borne  by  the  whole  estate.    And  in  Howard  v.  Attomey-Generalf   mainder'mam 
t  Mod.  174^  it  was  agreed  by  the  court,  that  if  there  be  tenant  for  life,  with 
remainder  m  fee,  and  they  join  in  a  deed  purporting  to  l>e  an  absolute  con- 
v«yance,  if  it  be  proved  to  be  but  a  mortgage,  the  tenant  for  life  shall  have 
hia  estate  for  Ufe  again,  paying  pro  rata,  according  to  his  estate ;  and  in  tlie 
•ame  case  it  was  agreed,  that  a  similar  law  would  prevail,  as  between  a  te- 
nant in  dower  and  the  heir  at  law.    A  dowress  and  jointress  are  in  this 
respect  like  other  tenants  for  life,  and  must  contribute  proportionably. 
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ntay  redeem  md 
JbIdov«r. 


Tpumifor  life 
topayone-thirdf 
^nd  remainder^ 
num  tuHhtlurda, 


So,  a  devisee  of  an  estate  for  life,  in  an  equity  of  iredemp- 
tioo,  may  redeem  and  bold  over  until  those  in  remainder  con- 
tribute (l). 

And  in  such  a  case  the  general  rule  is,  that  the  estate  of  the 
tenant  for  life  in  the  premises  shall  be  rated  at  one  third,  and 
that  of  the  remainder-man  or  reversioner  in  fee  at  two-tliirds 

of  what  ia  due  for  principal  and  interest  (/')(m). 

♦ 

0>)  Rowdl  V.  WaUey,  1  Rep.  Ch.  Amb.  88.  £t  vide  Brend  v.  Brendf 
221.  Ballet  V.  Spranger,  Pre.  Ch.62.  1  Vem.  213.  Jamee  ▼.  Haikiy  Pre. 
Verney  ▼.  Verneyj  1  VeB.  428.  IS.  C.      Ch.  44«-- £d.] 
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J2€ifiiitfiif€r-fii<iii 
fnay  redeem. 


ContribuHon  by 
feHantfw  Ufe. 


No  eontrUnUum 
to  mortgage  by 
person  entitled 
to  portion  out 
of  equity  qf  rem 
^emption. 


(L)  It  may  be  also  proper  to  state  here,  to  keep  np  the  thread  of  obser- 
vations as  to  the  ability  or  persons  to  redeem,  that  a  remainder-mail  may 
redeem  while  the  tenant  for  life  is  livinc:.  In  the  case  of  Gifford  v.  Hvrtj 
1  Sob.  &  Lef.  407,  n.  (a),  the  Barons  of  the  Irish  Exchequer  held,  that  the 
equity  of  redemption  was  barred  by  length  of  time ;  and  the  plaintiff  being 
only  remainder-man  during  that  period  made  no  difference :  that  he  might 
in  that  capacity  have  proceeded  to  enforce  a  redemption,  or  to  have  a  re- 
ceiver put  on  the  tenant  for  life ;  et  vide  postea,  416,  and  416,  in  notis. 

(M)  This  rule  as  to  tlie  tenant  for  life  paying  a  gross  sum  is  now  exploded 
as  unreasonable,  {Penryhn  v.  UugkeSy  5  Ves.  lOr.  irhiU  v.  Hhitey  4  Ves.  33\ 
and  the  following  more  equitable  one  adopted  iu  its  stead,  vis.  that  the 
tenant  Jbr  life  shall  contribute  beyond  the  interest  in  proportion  to  thehentfi  he 
derives  from  the  liquidation  of  the  mortgage  debtf  and  the  consequent  eessatiss 
^  annual  paiyments  of  interest  during  his  2(/V,  (which  of  course  will  depend 
much  on  his  age,  aind  the  computation  of  the  value  of  his  life).  And  a  referesu 
will  he  directed  to  the  Master  to  enquire  what  proportion  qf  the  capUsl 
he  ought  to  pay.  Allan  v.  Backhouse,  2  Ves.  Sc  Bea.  70 ;  see  also  NightvuS' 
gale  V.  Lawson,  1  Bro.  C.  C.  440.  Shrewsbury  r.  Shrewsbury^  1  Ves.  jva. 
2^,  254.  Jennings  v.  Looks,  2  P.  IV ms.  278.  Jones  v.  Selby,  Pre.  Cb. 
$89.  Uoyd  V.  Johnes,  9  Ves.  37.  Montford  ▼.  Cadogan,  17  Ves.  485,  note 
to  p.  365,  postea,  and  Chap.  XIX,  postea,  as  to  the  payment  of  interest 
by  tenant  tor  life.  This  subject  was  much  discussed  at  the  Rolls,  in  the 
case  of  ffliite  v.  IVhitSy  4  Ves.  24,  and  5  Ves.  554,  and  afterwards  before 
tlic  ChaivceUor,  on  appeal,  when  the  decision  of  the  Master  of  the  RoUi 
was  as  to  the  main  points  affirmed.  9  Ves.  554.  Lord  Alvanley,  M.  R.  is  re- 
ported to  have  said,  that  the  tenant  for  life  ought  to  pay  nothing-  hnt  the 
interest.  The  present  Lord  Chancellor,  however,  when  that  case  ^me  oa 
npon  appeal,  disapproved  of  that  doctrine,  on  the  ground  of  the  possible  in< 
equality ;  and  stated  tlic  rule  as  an  obiter  dictum  to  be,  that  in  general  cases, 
where  the  tenant  for  life  is  bound  to  pay  any  thing  beyond  the  interest,  hcU 
bound  to  pay  in  proportion  to  the  benefit  he  de  facto  takes  under  the  trans- 
action ;  and  that  the  remainder-man  ought  also  to  pay,  with  reference  to 
his  proportion  of  the  benefit.  But  his  Lordship  would  not  finally  decide 
tlie  question  then,  it  being  in  that  case  unnecessary  to  give  a  definitive  opi- 
nion on  the  subject.  The  rule,  however,  a8  above  stated,  was  subsequently 
acknowledged  and  acted  on,  in  the  case  of  Allan  v.  BackhousCy  ubi  suproy  and 
such  must  now  be  taken  to  be  the  standing  doctrine  of  the  conrL  The 
^ame  rule  prevails  as  to  the  apportionment  of  fines,  fees,  &c.  paid  on  the 
renewal  of  leases  by  tenant  for  life,  for  which  see  H^ftife  v.  Witile,  4  Ves. 
S3.  2  Fonb.  Tr.  £q.  386,  5th  edit.  See  also  1  Ibid.  386,  and  9  Ves.  554. 

It  may  also  be  proper  to  add  in  tliis  place,  that  if  an  estate  in  mortgue 
be  settled  on  A.  tor  life,  with  remainder  to  trustees  for  a  term  of  years,  tor 
raising  40001.,  or  other  sum,  for  the  portions  of  A.'s  younger  children, 
with  remainder  to  his  first  and  other  sons  in  tall  male,  with  remainders  over, 
and  tbere  be  one  son  B.,  and  two  daughters,  C.  and  D.,  and  the  setdor 
proving  to  be  greatly  indebted  at  the  time  he  made  the  settlement,  an  act 
of  parliament  be  procured  during  the  children's  minority,  wliereby  the 
estates  are  vested  in  trustees  iu  fee,  discharged  from  the  uses  of  the  settle- 
ment, upon  trust,  to  raise  by  mortgage  or  sale,  the  expcnccs  of  the  act 
and  of  the  trusts,  and  al'tcrwards  certain  portions  affecting  the  estate  prior 
to  the  settlement,  and  tlicn  sufficient  sums  to  pay  the  private  debts  of  A.  to 
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And  if  the  mortage-money  is  payable  on  a  contingency  not  Tenant  for  lif^ 
arrived,  he  in  remainder  or.  reversion  may  exhibit  his  bill  quia  e^^^^jf  ** 
timet  (h)  against  the  tenant  for  life,   and  the  tenant  for  life 
shall  be  decreed  to  contribate  (<g). 

And(r)  if  the  tenant  for  life  of  the  equity  of  redemption       [  364  ] 
pays  off  the  mortgage,  and  has  the  term  assigned  over  in  trust  ^f^^-^^^^L 
for  himself,  and  makc^  improvements,  and  dies,  and  afterwards  two-ihird8  of 
the  remainder-man  or  reversioner  comes  to  redeem,  the  lepre-  fc^^^'^ 
sentatives  of  tenant  for  life  shall  have  the  allowance  of  two-  i^^^  f«r 
thirds  of  the  lasting  improvements,  but  nothing  for  the  other  pendedin  r^ 
third,    because    he  received  tbe  benefit    thereof  daring  his  ^^^'"^^ 
life(o);    and  no  interest  shall  be  allowed  duiing  the  life,  of 

(q)  Hayes  v.  Hayes,  1  Ch.  Ca.  223.  (r)  Newling  v.  Abbot^  1  Vin.  Abr. 

[S,  C,  1  Eq.  Ca.  Abr.  78,  pi.  f.  186.  5.  C.  2  Eq.  Ca.  Abr.  596,  pi.  11. 
1  Vera.  69.— JSdJ 

^  -  -  ■■  I  ■  ■■  ■  ^ 

a  large  amonnt,  and  aO^rwards  to  convey  the  nasold  estates,  and  the 
eqni^  of  redemption .  of  those  ^hich  should   be  mortgaged    to  the  uses 
9f  ike  settlement;    then,  if  the  trustees    nnder  this  act  mortgage  the 
eftates  in  fee,  it  is  worth   noticing,  that  on  payment  of  that  mortgage 
by  the  owner  of  the  estate,  be  will  pot  be  entitled  to  call  on  C.  and  D* 
for  a  proportionable  contribution  towards   soch  mortgage,  nor  for  aqy 
portion  of  the  expences  incurred  in  obtaining  and  executing  the  act  of 
parliament ;  per  Sir  Thomas  Plumer,  M.  R.  in  Hansard  v.  Kemeys,  2  Jno. 
Witff.  ]23,  who  obp^rved,  ^lat  the  object  of  the  legisbtnre  was  apparent,  from 
the  preamble  to  the  act  under  consideration.    The  mortgaged  estates  were 
to  be  subject,  in  the  first  place,  to  the  payment  of  the  money  advanced  in 
discharge  of  the  debts,  and  in  the  next  place  to  what  should  be  due  on  the 
settlement.   The  settlement  was  to  be  untouched,  for  though  it  was  directed 
that  the  estates  should  be  discharged  from  it,  they  were  to  be  immediately 
made  again  liable  to  its  provisions*    It  was  impossible,  therefore,  to  con- 
sider that  the  settlement  was  intended  to  be  abrogated.    £t  vide  the  case  of 
Hansard  v.  Kefueys,  as  to  other  points.  Coop.  Hep.  125. 

(N)  When  a  person  is  apprehensive  of  being  subjected  to  a  future  Incon-   BUI  of  quin 
veoience,  probable  and  even  possible  to  happen,  or  be  occasioned  by  the   timet  ties  to 
neglect,  inadvertence,  or  culpability  of  another,  a  bill  of  this  kind  may  be  prevent  mu* 
exhibited  to  qaiet  the  parties*  apprehensions  of  future  inconvenience,  by  re-   ckirf^ 
vnoving  the  causes  which  may  lead  to  it.    Hinde's  Prac.  128.    Therefore,  in 
the  case  in  the  text,  where  A.  being  seised  of  lands  in  fee,  granted  a  rent 
charge  issuing  thereout,  and  afterwards  devised  the  lands  to  B.  for  life,  with 
remainder  to  C.  in  fee,  and  died ;  it  was  held,  that  such  a  bill  was  proper  to        *t 
compel  B.  to  pay  the  arrears,  for  fear  all  should  fall  on  C.  the  reversioneri 
althongh  it  waA  urged  that  this  was  a  remote  po.<»ibiIity. 

(0)  In  one  case  where  the  time  of  redemption  was  fixed  for  a  distant  Iniprocenuntt» 
period,  and  the  mortgagor  was  allowed  to  redeejn  before  the  day  appointed 
for  the  payment  of  the  money,  the  mortgagee  (who  was  in  possession)  Was 
allowed  in  full  for  all  his  lasting  improvements.  1  Raith.  edit,  of  Vern, 
184,  n.  1.  The  contrary,  however,  appears  to  have  been  held  in  Clarice  v. 
Abbot,  Barn.  457.  15  Vin.  474.  The  old  rule  would  now,  perhaps,  be  con- 
sidered obsolete,  and  the  tenant  for  life,  or  mortgagee,  allowed  in  full  for 
all  reasonable  and  j>ermanent  improvements  with  interest,  from  the  time  he 
made  the  same.  Vide  decree  in  Webb  v.  Rorkey  2  Sch.  &  Lef.  661.  See 
also  Godfrey  v.  Watson,- 3  Atk.  517,  and  WdUey  v.  liVaUey,  iVern.  487. 

Sfd  seeus  of  a  committee  of  a  lunatic,  expending  money  on  improvements 
without  an  order.    Foster  v.  Merchant,  iVem.  262. 

According  to  Vinnius,  if  a  creditor  had  been  at  any  expence  which  was  Of  altowanee 
not  absolutely  necessary  for  the  preservation  of  the  pledge,  but  which  had  for  improce-^ 
augmented  the  value  of  it,  or  improved  the  land,  he  was  to  be  paid  for   nients  by  civU 

law. 
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temmt  for  life  for  the  money  he  paidi  for  he  is  bomicl  (o  keep 
down  die  interest  during  his  estate. 

A  distinction  is  made  in  compating  the  Taloe  of  the  life, 
^diere  the  application  is  during  the  life  of  tenant  for  life,  and 
where  it  is  after  bis  death  (s)»  For  where  lands  in  mort- 
gage were  devised  to  A.  for  life,  reominder  to  B»  and  hb  hein, 
A.  entered,  boog^  in  the  mortgage,  took  an  ass^^nmeot  in 
trustees  names^  and  died.  B«,  the  remainder-man,  preferred 
his  bill  against  the  defendant,  the  representative  of  A.,  to  le* 
deem*  It  was  insiited,  by  B.'s  couuel,  that  he  oi^t  to  pqr 
but  two^lhifds  of  what  was  due  on  the  mortgage^  and  that  tke 
other  third  ought  to  be  allowed  by  the  defendant^  by  reasoa 
the  tenant  for  life  enjoyed  the  profits  during  his  life(p).  Bat 
the  court  said,  had  the  application  for  redemption  been  in  the 
life-time  of  the  tenant  for  life,  that  then  he  diould  have  beea 
allowed  a  proportion  of  the  money,  in  proporUon  to  the  value 
Of  the  respective  estiites  of  the  tenant  for  life  and  the  remrin- 
der-man;  but  he  being  now  dead^  and  having  eqjoyed  tbe 
estate  but  one  year  only,  the  defendant  must  make  an  alloivauoe 
only  for  die  time  that  A.  enjoyed  the  estate  (q). 

In  the  case  of  Jomef  t.  Hmleg  (f),  it  is  laid  down  that,  if 
an  estate  in  mortgage  be  settled  on  A*  for  life,  and  dien  on  E 

(«)  C%al  v«  BottdMs, t Verr  40«.       (I)  Jmmi ▼•  floOff,  Pre.Cli.44. 
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these  aebording  fa  elreniiistances.'  Thns,  if  the  mortgagor- UoiieirM 
begna  the  improfementi,  he  would  have  leu  reuon  to  complain  of  then,  ot* 
if  tbe  mortgagee  had  reaped  flrom  the  improVemeats  fiiiits  to  a  grater 
Talae  tlian  the  interest  of  the  money  he  had  laid  oat,  he  woold  lie  entitled 
to  a  amaller  torn  for  his  reimbnnement  So,  according  to  oUicr  Circoin- 
atancesy  it  would  l>e  hecessary  to  malce  such  a  medium  as  might  not  fafonr 
cither  the  severity  or  hardship  of  the  mortgagee,  or  the  unreasonable  nicety 
of  the  mortgagor.  See  Vtn.  lib.  SS,  de  rei  vM.  et  Inaf.  Bb.  95,  i/efipu 
met*  But  if  a  morteagee  had  lain  out  awney  lor  preserring  or  repairing  tbe 
property  mortsage^  as  ibr  ezamplct  to  secure  a  jrfeee  of  grofUid  againft 
the  current  of  a  river,  to  prerent  the  fall  of  a  house,  or  to  rebuild  it  after 
Its  fiilly  he  would  have  been  entitled  to  these  expences  in  full ;  for  he  hsd 
preserved  the  thiuf  in  being  for  the  common  interest,  bodi  of  tbe  proprietor 
and  creditor ;  and  it  was  his  own  to  the  value  of  what  he  had  laid  out  opoo 
It,  ibid.  lib.  S5,  de  reh,  end.  lib.  S4.  s.  1,  and  lib.  S6,  de  rtb»  auet. 

(P)  This  was  balanced  by  the  loss  of  interest  of  money  paid  for  redemp* 
tion. 

(Q)  This  point  does  not  appear  in  the  Register  Book  (Reg.  lib.  1685,  A. 
fo«  759).  It  does,  however,  very  much  assimilate  to  the  rule  now  adopted 
In  courts  of  equi^  and  it  is,  peri»ps,  a  more  equal  and  reasonabie  role 
than  the  old  one  or  one  and  two-thirds.  That  the  tenant  for  life  shonld,  ia 
all  cases,  pay  one-third  of  tbe  mortgage  money  in  a  gross  sum,  is  beyond 
his  proi^ortion  of  the  benefit,  and  that  be  should  only  pay  a  sum  equivaleot 
to  ttie  interest  which  may  accrue  during  his  life,  is  penaps  too  little,  and 
therefore  the  rule  at  present  acted  on  is,  that  be  slnll  contribute  in  p^opo^ 
tion  to  the  advantage  he  may  derive  by  an  exoneration  of  his  estate  for  life 
from  the  burthen  of  the  nwrtgage  money ;  and  it  b  referred  to  the  Master 
to  ascertain  the  amount  of  such  contribution.   See  antea,  p.  S63,  aoU  (il> 
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in  tail oiinUe,  tbe  to^tnt  fpr  life  Adl  l>eftr  two*fiflba  of  the 
princi{»al  and  iDtereati  aad  the  remainder'anao  liu«e-fiftha(B)k 

Itut  where  he  who  U  posaeiaed  of  the  eqiiil^  of  i^edeaplion  Partieid»i9- 
bath  aacb  an  intereat  in  the  eatat^i  ea  be  can  Hcure  Ibe  nooey  ^^LnSnu^e, 
laid  out  by  him  to  redeem  upon,  tbe  remainderHnan  ahall  pay  1^  taking  09* 
him,  or  bia  repreaentatifea^  oi/  be  bath  advanced.  ed  wAnfe  Mwncf 

Ab{u)  where  a  ttmuii  in  hM  of  a  mortgi^ed  cataCe,  nnder  ^'T'^Ls  n 
die  will  of  bia  father,  upon  tbe  death  of  bia  two  brotherai .  paid  jncimbranet 
off  a  debt  originally  on  the  eatate  by  mortgage  term  for  yeara^  ^^si^^uSS^t 
but  neglected  to  have  an  aaaigoment  of  the  term  to  bimad^  Unudi^  owner 


and  afterwMda  deviaed  tbe  aame  hmda;  and  tbe  plaintifi,  di6  ^namtiM(t)! 

lemaioder-men  under  the  will,  daimed  the  eatate  aa  not  barred^ 

discharged  of  the  incnmbrBnce.    Tbe  Lord  Cbancdlor  beld^ 

that  there  being  a  term  for  yeara  in  tbe  mortgagei^  which  aCood 

ia  pobt  of  law  aa  it  did  before,  no  assignment  in  law  being 

made  thereof,  none  of  the  partiea  before  the  court  had  this 

legal  estate,  for  a  conveyance  of  which  the  plainUffa  came; 

and  therefore  that  conveyance  must  be  iqpon  equitable  grounds. 

Tliat,  ao  fiu*  aa  it  appeared,  tenant  in  tail  paid  it  off  with  bia 

own  money ;  that  be  might  have .  taken  an  assignment  of  die 

terai,  either  in  trust,  to  attend  the  inheritance,  which  would 

bave  ended  tbis  quesdon,  or  in  trust  for  himself,  his  executory 

or  administrators,  which  would,  notwithstanding  tbe  remainder 

over,  have  kept  this  incumbrance  on  foot  for  the  benefit  of 

bis  personal  estate,  and  those  endded  thereto;   or,  that  be 

might  have  called  for  an  assignment  of  it  in  bu  life,  if  be  had 

found  out  tbis  limiiadon  in  remainder,  that  it  might  have  been      [  367  ] 

made  for  tbe  benefit  of  bis  executors,  not  of  the  remainder; 

but  his  not  doiug  any  of  these,  clearly  proved,  that  he  took 

himself  to  have  had  the  absolute  ownership  and  disposal  of  it. 

And  die  court  could  not  decree  to  peraons  claiming  this,  in 

contradicdon  to  bis  apprehension  and  intent,  a  conveyance  of 

(«)  XirttMi  V.  SniO,  1  Vfls.  SSa.  [&  C.  SdO.  aad  in  Aaib.  518^£if.3 


(R)  The  same  doctrine  pretailecl  in  Jttwt  ▼.  JRiMt,  Pr.  Cll.  Si.    Bat  ia   jf^  of  iwo  mti 
•n  aoonymouB  case,  in  1  P.  Wmt.  6S0f  tlie  reporter  itates,  diat  he  men-»   Hu^gg  fftki  n^ 
turned  to  die  court  tint  the  life  estate  (especially  in  the  case  where  the  te«   ^^  a0oiM«X. 
aant  for  life  had  tlie  remainder  in  fee)  might  be  valued  at  two-filths,  which 
hid  been  done  hi  some  cases,  yet  the  court  said,  how  equitable  soerer  that 
might  be,  it  was  not  the  pracnce,  for  which  reason  it  would  be  danfferons, 
sod  create  uncertainty  to  go  out  of  the  role ;  and  the  Register  said  he  had 
never  known  a  life  valued  at  more  than  one-third.    See  last  note  for.  the 
present  rule. 

(S)  The  comt  conceiving  that  he  had  not  that  intention,  and  tfiat  it  was 
from  misconception  that  he  did  not  take  an  assignment  of  the  debt,  per  Lord 
£Mon  in  Uoifd  v.  Jokntt^  9  Ves.  St. 
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the  inheritance,  and  likewise  of  diis  tenbi  without  making  a 
satisfaction  to  the  personal  estate  of  the  tenant  in  tail;  as  that 
would  be  contrary  to  the  maxim,  thai  he  who  would  have 
equity  must  do  equity  \  and  the  plaintiffs  were  decreed  to  have 
the  estate,  subject  to  the  money  paid  by  the  tenant  in  tail  in 
discharge  of  the  mortgage  (t). 


lAwi 


Tenmd  in  tuH        (T)  This  case  of  Kirkkam  ▼.  Sndlth  was  cited  and  recognised  bj  Lord 
i^two  estates       Eldon,  in  Uoyd  v.  JahneSf  9  Ves.  37.    In  the  case  ofUoyd  v.  Joknes^  a  te 
sells  anef  other    sutnt  in  tail  being  possessed  of  two  estates,  subject  to  a  mortgage  affectiDg 
must  bear  whole  both,  sold  one  of  them  in  f^,  and  conveyed  It  to  the  pnrcbaser  by  inden- 
tharge.  tnres  of  lease  and  release.    The  tenant  in  tail  dying,  a  qnestion  arose, 

whetficr  the!  renBaioder«nian  of  the  estate  not  sold,  oonid  eompel  a  eontri* 

bation  from  the  purchaser  of  the  other  estate,  as  to  his  proportion  of  the 

charge,  according  to  the  valne  of  the  respective  estates,  and  it  was  held, 

that  the  pnrchaser  (supposing  the  conveyances  valid,  of  which  there  wss 

some  question)  was  not  obliged  to  contribute  in  exoneration  of  the  other 

estate  remaining  ia  settlement,  becatise  the  tenant  in  tail  could  bave  barred 

the  remainder-man,  who  claimed  the  appropriation  of  the  cluuy. 

Ineumbrmees         On  the  authority  of  the  case  of  Kirkham  v.  Smith,  Lord  Tnnrlow  held, 

faid  off  by  le«     that  when  a  tenant  in  tail  paid  off  an  iaeombranee,  it  was  anly  inferenee, 

9tnit  for  i^e,       and  not  juris  fontiviy  that  he  meant  to  exonerate  the  estate,  and  evidence 

mud  tenant  m       might  be  prouuced  to  prove  the  contrary,  and  that  the  rule  of  law,  when  a 

tailf  whether  in  tenant  for  life  paid  off  the  incumbraBce,  was,  that  be  should  be  a  cteditw 

txmenUien?       for  the  money,  but  that  when  a  tenant  in  tail  discharged  it,  such  payment 

should  operate  in  exoneration  of  the  estate  of  which  he  might  have  made 
himself  absolute  owner,  Jones  ^rMorganf  %  Brp.  C.  C  S18.  In  Uke  mss* 
ner  it  was  held,  in  St.  Paul  v.  Dudley,  15  Ves.  167,  that  if  a  tenant  for  life, 
paybig  off  an  incumbrance,  merged  the  secnrlty  hj  taking  an  assignment 
to  himself  (thus  connecting  it  witii  the  legal  estate  of  inheritance  of  which 
his  life  estate  was  a  portion)  jnimA  facie  the  charge  would  be  extinguished 
and  the  estate  exonerated^  and  that  in  every  case  where  a  tenant  in  tail 
paid  off  an  incumbrance  (since  he  represented  the  inheritance)  tiie  pre- 
enmption  was,  that  whether  he  took  an  assignment  or  not,  the  debt  was 
gone  and  the  estate  discharged.  But  it  was  farther  held,  that  in  either  of 
these  cases,  etidence  of  an  intention  to  continue  tbe  charge  would  be  td« 
missibie  to  rebut  the  presnmptioB. 

The  cases  on  this  subject  are,  Amesbury  v,  Broion,  1  V^a.  477.  Jmes  v, 

Morgan,  1  Bro.  C.  C.  818.  The  Countess  iffArewsbury  v.  The  Earl  ^Skrewt- 

hury^  5  Bro.  C.  C.  ISO,    Sergisson  v.  Seoly,  t  Atk.  416.    fVymdham  v.  Egrt' 

numtj  Amb.  753.     }Vare  v.  PolhU,  1 1  Ves.  S57.    St.  Paul  v.  Dudley,  15  Ves. 

167.    Redington  ▼.  Redmgton,  1  Ball  Sl  Bea.  140.     And  the  reanft  of  then 

appears  to  be :-« 

1st.  By  tenant        1st.  That  if  a  tenant  for  life  (although  with  remote  remahiders  in  tail  or 

for  life,  and  per^  hi  (ee,  Amb'.  759.)t  or  even  a  tenant  in  tall  who  has  an  express  condition  of 

sons  partially      non-alienation  annexed  to  his  estate,  or  an  Infant  tenant  in  tall  (who  csa- 

interested^  not  alien  during  minority),  pays  off  a  mortgage,  or  other  incnmbniace 

charged  on  the  inheritance,  and  takes  no  further  notice  of  it  by  assigiinieot 
or  otherwise,  then  primA  facie  the  incumbrance  will  continue  a  charge  oo 
the  land,  for  the  benefit  of  the  person  so  paying  it  off,  and  his  representa- 
tivefl,  in  the  same  manner  as  it  would  have  continued  a  (terge  in  ths 
hands  of  the  original  incumbrancer.  And  it  Is  observable,  tint  where 
a  person  entitled  partially  to  land  is  alsd  entitled  to  a  sum  of  money 
charged  upon  the  inheritance,  it  does  not  necessarily  mergc-^This  rols 
arises  from  the  extreme  scantiness  of  the  estate  of  the  tenant  for  Ufe,  and 
other  persons  named,  who  cannot  be  presumed  to  intend  a  bounty  to  the 
persons  in  remainder,  they  having  by  iar  the  largest  portion  of  the  estate. 
This  indeed  would  be  discharging  the  estate  of  another  person  of  a  heavy 
burden,  without  any  consideration  or  tie  of  affection.  The  mnis  lies  oa 
those  in  remainder  or  reversion,  to  shew  an  intention  in  the  persons  por« 
chasing  the  incumbrance  to  exonerate  the  estate ;  and  it  seems  the  not  talc- 
ing an  assignment  of  the  debt  from  the  creditors  will  not  be  evidence  to 
that  effect, 
fd.  By  tenant  9dly.  If  a  tenant  in  tail  pays  off  an  incnmbrance  on  the  estate,  he  18*1*00- 
in  taiL  sidcred  primA  facie  to  have  intended  an  exoneration  -,  for  as  be  might  ac- 
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A  daughter^  being  heiress  at  law^  redeembgi  sh&U  hold  the  Daughier^  kav^ 
laod  against  a  posthumous  son.  ^u^^ST^ 

.    Thus  (x)  where  a  man  mortgaged  upon  conditioni  that  if  he  ^mntt  fNwtAn- 
or  his  heirs  repaid  100/*  at  such  a  day  he  should  re-enter;  he  '"''"' '^^^^ 
died,  leaving  issue  a  daughter  onlj^  his  wife  being  previement 
indent  with  a  son ;  the  daughter  and  heir,  at  the  day,  paid  the 
100/.  and  afterwards  the  son  was  bom;  and  whether  the  son 
should  enter  upon  the  sister,  or  she  should  retain  it  for  ever, 
V88  the  question?    And  it  was  held  by  Hyde,  Chief  Justice;       [  3Q8  ] 
Walter,   Chief  Baron ;   Denham,  Hutton^  Whitlock,  Harvie^^ 
Yelverton,  and  Croke,  that  the  sister  should  retam  it  against 
the  son^  born  after  the  performance  of  the  condiuon ;  for  in* 

(x)  KerUm*$  eoMt,  Cro.  Car.  87* 


quire  the  absolute  ownenhip  by  a  recovery,  a  presnmption  arises  that  hia 
htention  was  not  to  keep  auve  the  charge,  and  therefore  the  onus  devolves 
on  his  representatives,  to  prove  that  he  did  not  mean  to  discharge  the 
estsie  of  its  harden.  In  default  of  that  proof,  it  wiU  be  presumed  tkat  the 
tenant  in  tail  intended  to  exonerate  the  estate,  principally  for  the  reason 
that  the  issue  in  taU  being  necessarily  part  of  his  family,  and  he  having  the 
reoMinder  and  reversion  completelv  under  his  controul  (3  P.  Wms.  l350> 
he  nmst  be  considered  in  effect  as  the  absolute  owner,  and  as  he  cannot  be 
a  trattee  for  himself,  the  purchase  of  the  incomHrance  is  presumed  to  be 
made  for  his  own  benefit.  And  here  note  the  difi'erence  between  the  pay* 
ment  of  a  charge  due  on  the  estate  by  tiie  tenant  in  tail,  whidi  is  a  voion* 
tary  act,  and  the  devolution  of  the  estate  to  him  when  be  already  has  the 
charge.  In  the  former  case,  the  charge  will  be  extinguished,  in  fiie  latter' 
case  it  will  not.  The  distinctions  as  to  this  hitter  point,  according  to  CAim* 
^of  V.  Talbot^  %  P.  Wms.  605»  are  these :— If  1000/.  be  charged  on  a  real 
estate,  which  estate  itself  comes  to  the  person  entitled  to  the  money,  if  in 
fee  the  charge  will  be  merged,  but  if  the  charge  be  secured  by  a  term,  or 
other  legal  estate  in  a  third  person,  there  tlie  charge  will  not  be  merged, 
Bor  will  it,  if  the  estate  which  comes  to  the  person  entitled  to  the  money  tio 
only  an  estate  tail. 

^bese  are  merely  general  rules  of  presnmption  or  primary  inference,  and  Pnictke, 
nay  be  rebutted  by  circumstantial  evidence  to  the  contrary.  In  all  cases 
involving  these  or  similar  questions,  the  prudent  course  is  by  an  express  de- 
claration, or  an  assignment,  to  adjust  the  rights  as  between  those  who  are 
to  succeed  to  die  property  after  the  death  of  the  tenant  for  life,  or  the  te- 
nant in  tail,  by  an  instrument  which  sliall  fully  and  clearly  express  the  io- 
teotion.  A  form  of  this  species  of  deed  will  be  added  in  the  Appendix, 
No.  XXIV. 

(U>  The  case  cited  by  the  learned  Author  goes  to  prove  that  the  dangh-   KerlotCa  eatc 
ter  should  retain  the  lands  for  ever  against  the  son.    But  the  judges  were  reviewed^ 
divided  in  opinion,  and  conseauently  nothing  final  can  be  coUected  from 
the  case.    The  circumstance  or  its  being  a  legal  redemption  by  payment  of 
the  money  at  the  day,  very  much  favours  the  opinion  that  the  daughter 
should  hold  abaobUely  cgainat  the  son ;  and  at  law  it  is  presumed  such  must 
be  the  determination  of  the  court,  for  the  daughter  oy  her  vigilance  pre- 
vented the  estate  from  being  forfeited.    She  was  therefore  a  purchaser,  and 
it  is  conceived  that  a  court  of  equity  would  not  interfere  and  compel  tlie 
daughter  to  be  redeemed,  but  leave  them  to  their  legal  rights,  for  it  is  not 
the  case  of  an  equitable,  but  of  a  legal  redemption.   If  the  day  had  passed, 
and  the  daughter  had  redeemed  volontarilv,  or  to  prevent  a  foreclosure, 
then  it  would  have  been  altogether  a  case  or  equitable  jurisdiction,  and  the 
probabilities  are,  that  a  court  of  equity  would,  iu  that  case,  permit  the 
daughter  to  hold  over  only  for  the  money  which  she  had  expended  in  re- 
deeming the  estate.    The  learned  Author  has,  however,  taken  a  difiercut 
%icw  of  the  case,  in  p.  369^  posteai  to  which  reference  is  made* 
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asmuch  as  Ae  pmd  Ae  tnooej  (and  {f  ihe  hid  itof  pmd  it,  the 

land  had  been  loU),  if  she  could  not  reUmi  the  land  against  Ae 

son,  she  bad  no  remedjr  for  die  money,  and  by  payment  thereof 

she  had  gained  the  land,  and  was  in  as  a  purchaser,  alcboogfi 

she  were  entitled  thereto  by  the  condition,  and  as  beir,  and  die 

should  retdn  it,  as  she  should  the  perquisite  of  a  Villain,  and 

tfs  land  gained  by  her  ^gilancy ;  for  otherwise  it  should  be  lost 

to  both,  and  she  should  lose  both  land  and  money,  therefore 

the  law  willed  that  she  ahould  retun  the  land.    But  Richard- 

son.  Chief  Jnsdce  of  die  Common  Bench,  and  JDodderi^, 

keld  slifongly  tbecontraiy,  because  she  bad  it  as  heir,  and  tliea 

the  nearer  beir  being  bom,  dionld  defeat  her  tide;  and  it  was 

in  her  voluntary  act  to  pay  the  money,  which  she  might  well 

have  omitted,  and  she  paid  it  of  her  own  head,  and  at  her  own 

I$erit:  Jones  and  Trevor,^  puisne  barons,  doubted  thereof,  and 

wonid  not  deliver  any  opinion,  but  rather  inclined  that  the  soa 

should  have  it 

[  S6Q  3         The  d^^  of  pressure  under  which  money  so  circumstanced 

AniSm?  JmA    ^^^  ^  P^>  wottld,  it  is  presumed,  at  this  period,  decide 

rMtonpttM  to    to  whom  die  equity  of  redemption  should  belong.    If  a  daugb* 

ISumrt  Judkim    ^  ^  predicamented- should  pay  money  due  upon  mortgage  to 

gMithed.  prevent  an  actual  foreclosure,  and,  to  save  the  inheritance, 

should  satisfy  die  condition  on  the  point  of  being  forfeited  in 

equity  as  well  as  at  law ;  there  seems  great  reason  that  a  son 

bom  after  should  not  divest  it,  because  if  the  daughter  bad  not 

performed  the  condition,  the  land  had  been  utterly  lost^  and 

^ui  untit  onus,  seatire  debet  et  commodum*    But  if  a  daughter 

so  circumstanced  should  officiously  pay  off  the  mortg^  b 

order  to  vest  the  estate  in  herself,  it  should  seem  the  equity 

would  be  against  her,  because  the  condition  being  saved  m 

equity,  notwithstandmg  the  forfeitiure  at  law,  would  descend 

^  €o  the  afleMiom  son,  and  the  act  of  the  daughter  being  vo* 

luntary,  would  not  All  within  the  maxim  alluded  to.    She 

therefore  could  only  be  conadered  as  a  trustee  for  the  hdr(x). 

Equity  ^f        -Aq  equity  of  redemption  of  a  mortgage  in  fee  is  not  assets 

^^^l?^  f»      at  law,   because  the  estate  is  forfeited ;   and  if  a  specidtr 

tqmUabUoMd     Creditor  bring  an  action  against  the  heir,  the  heir  may  plead 

not  UgcH  Off e/f 

(Y). 

iX^  See  (he  preeedina  note  for  the  Editor's  obaervstioDi  on  tfab  eaie* 
Y)  Assets  are,  Ist,  Either  real  or  personal ;  and,  Sdly,  Either  legai  or 
personal,  legal     equitable.    Btal  assets  are  soch  hereditaments  as  are  cnaiaeable  to  creA- 
and  equitable^      tors  in  the  hands  of  the  heir  at  law.    Thns^  lands  descended  are  real  siiett 
dUHngvAtkid.      for  ihe  satisfaction  of  specialty  debts,  3  Wooddes.  Lect.  48S;  and  an  ad- 

▼owson  descended  is  rcid  assets,  iSoMnson  ▼•  T9n§e^  S  P*  Wma.  401.    i^ 
•onal  assets  a^e  such  goods  and  chattels  as  are  ehatii^able  to  creditors  aai 
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mill  per  disceni;  but  the  heir  havini^ s  rigbl  m  eqittty, ^Aot      [  370} 
[right]  18  in  equity  liable  to  satisfy  debts  (z). 

(z)  SoOey  ▼.  Chwer,  t  Venu  61*  if  btfon  the  ttatste  of  fnndnleiit 

Placlaut  ▼.  KirJEc,  1  Vern.  411.  f  Atk.  denses  ?     [If  it  were,  a  diffenmee 

294.    9^  Vera.  54.     Contra^  Bfluicf  on  fliat  account  i»  not  TCiy.per^ 

T.  ^«ar,  cited  1  Vera.  410.     Qiuvrt,  ceptible.«-«£(^] 


legatees^  in  the  hands  of  the  execaton,  and  conaist  of  all  the  penonal 
estate  of  the  testator  when  oonverted  into  money.  S  Bl.  Com,  510.    Assets 
are,  Sdly,  Eitiier  legator  eanitable^    htgtH  assets  are  soch  as  constitute  a 
fend  for  the  payment  of  debts  according  to  their  legsl  primityy  gi^nj  pre* 
lercace  conformably  to  a  eoorse  of  admSiistradons  anditisnotasiimdent 
OHurk  of  distinction  to  say  that  they  are  recoverabla  In  a  court  of  law  only, 
for  they  may  be  sned  for  and  recovered  la  a  eonrt  of  eqnlty  idsoy  when  the 
natoie  of  the  asset  calb  Ibr  that  mode  of  prooedore.    EqJMU  assets  am 
such  as  can  be  reached  only  by  the  aid  of  a  court  of  equity,  and  are  di- 
visible ptri  pessHy  that  is,  among  all  the  creditors  equally.    Every  thing 
mmy  be  considered  as  eqmt|ble  assets,  which  the  debtor  has  made  subject 
to  bis  debts  generally,  and  which,  without  his  set,  would  not  have  been 
sobject  to  his  debts  generally.    S  ronb.  Tk*.  Eq.  40f,  5di  ed.    Therefore  a 
general  charge  of  debts,  comprised  in  the  terms  fiequently  found  in  wills, 
as  <'  In  die  first  place,  I  will  and  desire  that  all  my  just  debts,  funeral  and 
testamentary  expenees,  dec.  be  paid  and  dlBcfaarged,"  wffl  convert  the  whole 
property  of  the  testator,  whether  it  consist  of  equities  of  redemption,  or 
otlier  real  estate,  bito  equitable  assets,  for  the  payment  of  debts  generally^ 
and  thaJt  aldmn^  the  equity  of  redemption  or  other  real  estate,  be  after- 
wards devised  to  the  beir  fai  fee,  or  the  descent  be  not  broken*    Skifhard 
V.  JjHiwidggf  8  Ves.  f6.     Ptne  ▼.  Gi0|fa,  lb.  f8.     BuH  v.  Tlbmofl,  ib.  SO. 
Ix>rd  Eldon  has  reamrked,  mat  a  mere  diarge  of  debts  Is  a  declaration 
of  bitention,  on  which  a  court  of  equity  will  fasten,  and  by  virtue  of  which 
it  will  draw  out  of  the  mass  going  to  the  hdr,  or  to  others,  tiiat  quantum 
of  interest  which  will  be  snffiaent  for  the  debts.    Bot/y  v.  EkhUf  7  Ves. 
jiin.  3S3.    But  to  exempt  the  personal  estate  from  the  payment  of  debts, 
tbere  must  be  declaration  plain,  or  a  manifest  intention  to  do  so.    fVarring 
V.  If«rd,  7  Ves.  5Sf .    The  principal  distinction  between  legal  and  equitable 
assets,  consists  in  the  mode  of  distribution.     If  they  are  distributable  ac- 
cording to  the  rules  prescribed  in  courts  of  law  for  the  administration  of 
the  estates  of  intestates,  they  are  said  to  be  legal  assets,  and  If  aooording^ 
to  the  rules  which  govern  courts  of  equity,  eonltable  assets.    Courts  of  law 
adopt  rules  of  priority,  giving  preference  ot  one  class  of  creditors  to  ano« 
ther,  for  which  see  postea,  S74,  n.  (£).    But  courts  of  equity  favour  equa^ 
li^,  and  therefore  divide  the  assets  amongst  the  creditors  equally.    Anon* 
2  Vera.  133.    CMltf  v.  Ctutera,  Pr.  Ch.  408.    Ckamben  v.  Hanut,  Mose. 
1^.  et  vide  Ib.  Stt.    Lam  v.  OuMsy,  s  Atk.  SO.    BatWH  v.  UbuUgrem, 
%  Bro.  C.  C.  94. 

It  may  be  material  to  observe  here,  that  a  distinction  exists  as  to  eqult-   ifjasfadMn* 
«bl«  assets,  between  the  cases  where  a  testator  devises  his  real  estates,  (and  guiAtd  at  <• 
'  amongst  them  his  equities  of  redemption),  for  payment  of  debts  generalhr,   dsoifsrf  mud  d§» 
cr  what  is  equivalent  thereto,  makes  a  charge  on  all  his  real  property  for  9e€nded  aiaiu,. 
that  purpose,  and  where  he  dies  intestate,  leaving  his  estates  and  equities   tmd  at  to  qM- 
of  redemption  to  descend  to  his  heir  at  law.     In  the  fbrmer  case,  we  have   eiaUp  ami  S.  C« 
aeen  that  the  estates  will  be  assets  in  equity  for  the  payment  of  debts  gene-  creditors, 
rally,  and  consequently,  whether  the  debts  are  by  specialty  or  bv  simple 
contract,  it  will  not  make  anv  difference.    In  the  latter  case,  deseended 
eataif  and  equities  of  redemption  will  not  be  assets  to  pay  $mple  eoniraet 
^redUon  in  any  event,  and  they  will  be  assets  to  pay  specialty  creditors 
only  in  the  event  of  th^  personaJ  estate,  and  other  funds  appropriated  for 
the  oajrment  of  the  debts,  proving  deficient.    (For  the  rules  respecting  the 
submnistration  of  assets  in  law  and  equity,  and  for  the  mode  of  affecting 
assets,  reference  is  made  to  p.  374,  postea,  note  (E),  where  those  sul^ects 
sire  more  fully  enlarged  on).     In  Baden  v.  Pembroke,  15  Vin.  Abr.  460. 
S.  C.  t  Vern.  5f .  123.  it  was  argued,  that  if  A.  mortgage  estates  to  B.  and 
then  depart  this  life  intestate,  leaving  C  his  heir  at  law,  and  several  bond 
ereditdrs,  and  the  exeeotor,  pays  off  the  mortgage  to  B.  which  will  enure 
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to  tUe  bene^f  oft,  the  heir,  the  bond  creditor  cannot  afWrwards,  by  any 
means,  affect  the  estate  in  the  hands  of  tlie  heiir,  for  by  the  payment  of 
the  debt,  the  lands  are  discharged  of  the  mortgage,  and  immediately  be< 
come  vested  in  the  heir ;  bat  it  was  said  to  be  otherwise  where  a  leasehold 
estate  is  mortgaged,  for  the  equity  of  redemption  of  a  term  for  yean  conies 
lo  the  executor^  and  in  snch  case  a  bond  creditor  should  lie  let  in,  beeame 
if  the  term  itself  should  be  re*conleyed,  it  wonld  be  assets  in  his  faandi. 
The  first  member  of  this  proposition  cannot  surely  be  law ;  for  the  mert- 
gage  on  the  descended  estate  might  not  amount  to  half  the  value  of  the 
lands,  and  then  the  heir  would  ti£e  the  estate,  and  leave  the  bond  creditor 
to  perhaps  a  deficient  personal  fund,  while  in  fact  there  are  real  assets 
descending  to  the  heir.  The  descended  estate,  to  the  value  beyond  the 
sum  paid  for  the  redemption,  miut  at  all  crenti  be  equitable  assets  for 
payment  of  the  specialty  creditor ;  and  if  the  whole  eqaity  of  redemptioa 
wei'e  assets  in  equity  (which  we  shall  immediately  see  it  is),  then  the 
bond  creditor  will  be  entitled  to  the  whole  esmte  as  a  real  asset  for  the 

Jiayment  of  his  debt,  and  tku  for  a  good  reason,  because  the  sum  paid 
or  redemption  came  out  of  a  fund  to  which,  as  it  is  termed/ he  wasna* 
f  uraUy  entitled. 

Equities  of  redemption^  whether  on  a  mortgage  in  fee,  or  on  a  mortg^e 
for  years,  or  on  a  mortgage  of  a  leasehold  estate  for  the  whole  term,  sre 
as  a  general  rule  to  be  referred  to  the  class  of  equitable  assets.  Ryell  r. 
RyuU,  1  Atk.  60.  SoUey  v.  Goioer,  S  Vem.  61.  Phrnkfiy.  Peasoa,  t  Atk. 
293,294.  But  the  reversion  expectant  on  a  mortgage  for  years,  or  on  a 
mortgage  6f  a  leasehold  estate  for  less  than  the  whole  term,  is  to  be  ranked 
under  the  class  of  lenl  assets  .(postea,  373%  with  which  a  coort  of  equity 
has  nothing  to  do.  Previously  to  the  statute  of  frauds^  all  trust  estates 
were  equitable  assets.  By  that  statute,  as  we  have  already  seen,  antes, 
256,  of  this  edit.  n.  (K),  trust  estates  in  fee  sunple  were  rendered  liable  to 
iin  execution  at  law.  A  trust  estate  of  inheritance  therefore  became  legal 
assets ;  and  by  analogy  it  was  held,  that  an  equity  of  redemption  was  also 
legal  assets  under  the  ^statute  of  frauds,  2  Freem.  115,  pi.  ISO;  but  this 
delermmatton  does  notappear  to  have  been  acted  on :  and  Lord  Hardwicke 
has  expressly  over-ruled  it,  by  deciding  that  an  equity  of  redemption  on  a 
mortgage  of  freehold  property  Is  equitable  assets  for  the  payment  of  spe- 
cialty creditors :  and  Uiat  on  aa  action  at  law  by  a  specialty  creditor  against 
the  heir  at  law,  the  heir  may  plead  rieu  per  deeceuty  (i.  e.)  that  he  has  not 
any  legal  assets  by  descent.  PUmket  v.  P^nsoii,  2  Atk.  290.  So  in  Sir 
Ckarka  JCox'e  caee,  3  P.  Wms.  342.  S.  C,  Amb.  SOB.  (sed  vide  what  is  said 
of  this  case,  postea,  373,  n.  (A)  it  was  held,  that  an  equity  of  redemptioa 
on  a  mortgage  of  a  leasehold  estate  was  equitable  assets,  and  liable  to  all 
tlie  debts  equally,  whether  by  specialtjr  or  simple  contract,  and  an  eqoity 
of  redemption,  is  now  uniformly  taken  m  practice  as  equitable  assets.  Et 
vide  fVilaon  y.  Fieldmg^  2  Vem.  764.   . 

As  to  judgment  creditors :— In  consequence  of  the  judgment  creat- 
ing a  general  lien  on  the  equity  of  redemption,  the  equity  of  redemp- 
tion is  to  be  considered  quoei  legal  assets ;  for  the  judgment  creditor  may 
redeem  and  thereby  acquire  a  preference,  which,  we  have  seen,  is  the 
principal  feature  of  a  legal  asset ;  and  it  is  observable,  that  the  assets  will 
not  in  the  case  of  judgment  creditors  be  marshalled  in  favour  of  simple 
contract  creditors.  Sharpe\,Scarboroughj  postea,  373,  in  noOe,  Et  vide 
further  as  to  marshalling,  Aldrieh  v.  Cooper^  8  Ves.  388.  But  although  a 
judgment  creditor  is  entitled  to  a  preference  to  the  other  creditors  ht.thc 
distribution  of  equitable  assets,  without  proceeding  to  an  actual  r^mp* 
tion  of  the  estate,  yet  after  a  bill  filed  by  creditors,  the .  executor  cannot 
by  confessing  judgment  give  preference,  SolUy  v.  Gower^  2  Vern.  61 ;  and  if 
after  a  decree  to  account  agamst  an  executor,  a  creditor  of  the  testator 
proceed  at  law,  the  executor  may  move  that  the  creditor  may  be  restrained 
from  thus  proceeding,  and  be  directed  to  come  in  under  the  decree  and 

Erove  his  debt  before  the  Master,  with  the  other  creditors  of  the  testator; 
ut  m  affidavit  by  the  executor,  that  he  has  paid  ^  the  assets  into  coart. 
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debts,  the  Court  of  Chancery  will  follow*  the  money  in  the 
hands  of  the  heir  or  executor. 

Jjut  where  one  who  was  obligor  in  a  bond,  had  in  his  life- 
time made  a  mortgage  of  some  lands,  of  w|iich  he  was  seised 
in  fee,  for  more  than  the  value  (a);  and  the  mortgagee  offering 
,  the  lands  in  sale,  the  purciiaser  would  not  proceed,  unless  the 
heir  of  the  mortgagor,  who  was  also  heir  of  the  obligor,  would 
join  in  the  conveyance,,  and  the  heir  had  £00/.  of  the  mortgage 
money  for  joining;  the  question  was,  whether  this  200/.  waa 
assets  ?  Lord  Chancellor — ^This  is  not  assets,  having  been  paid 
to  buy  off  the  obstinacy  of  the  heir,  not  for.  the  value  of  his 
equity,  which  was  worth  nothing. 

Wl;ere  a  man,  possessed  of  a  term  for  years,  made  a  mort- 
gage of  it  to  A.  and  afterwards  acknowledged  a  statute  to  B. 

(a)  Dunm  v.  Gnen,  3  P.  Wms.  10.  [ct  vide  S.  P.  postea,  57$,^Ed,^ 
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is  indispensably  necenaarj  to  sopport*  the  motion:  soch  creditor  wUl  be 
allowed  tlie  costs  of  his  proceed iug^  at  law  before  actual  notice  of  the  de- 
cree. But  if  he  proceed  at  law  after  sacb  notice,  he  will  be  Kobject  to 
the  ra;ts  <»f  the  sabs»eqnent  proccedinss.  Piifs  v.  I/ryto«,  ToU.  Ex.  4d6, 
referring  to  Ketiyon  v.  PVorthiuglon,  Dick.  Rep.  668. 

According  to  a  variety  of  aoteccdeok  cai^s^  chattels,  whether  real  or 
pergonal,  ^which  are  mortgaged  or  pledged  by  the  testator,  and  redeemed 
!>>'  the  e!ie<utor,  aUhou*;h  capable  of  being  recovered  in  equity  only,  are 
declared  to  be  nsaets  at  law  iii  the  hands  of  the  executor  for  the  value  be* 
>OQd  the  an  m  paid  for  ihe  redemption.    S  Bac.  Abr.  59,  n«    1  Leon.  155* 
Moore,  358.     1  Roll. Rep.  168.    1  Brownt.  76.    S  Aik.  291.    1  Vem.  295. 
In  the  case  of  Cole  v.  Warden^  1  Vem.  410,  ii  was  mude  a  qusere  (no  decree 
on  the  point  appearing)  whether  an  rquiiy  of  redemption  of  a  mortgage  for 
jrear^  'was  assets  to  pay  jsond  debts?  and  a  case  of  Bennett  v.  Box  was  cited 
wherein   the  Cbancellor,  with  the  advice  of  the  Judges,  resolved  not  to 
tilow  ao  equity  of  redemption  on  a  mortgage  in  fee  to  be  assets  in  equity 
to  pay  a  bond  creditor.    In  the  case  of  Phuknet  ▼.  Kirk^  1  Vem.  410.  the 
saoH*  question  arose ;  and  the  Chnncellor  inclined  to  Itie  opinion,  that  the 
eotiity  of  redemption  loOn  liable  to  satisfy  the  debt;  bat  respited  his  decree 
till  the  Master  had  reported  a  stale  of  the  case.    The  decree  was  after* 
'Wards  prouonnced  tii  Juvour  of  the  bond  creditor,    Reg.  lib.  1686,  B.  fo.  844* 
8e«also  on  this  subject,  Lioydyr,  ThursUy,  9  Med.  463.  ilium.  11  Mod.  5. 
whefe  It  was  made  a  question,  whether  if*  tenant  in 'tail  contract  debts  by    Attendant  term 
hood  and  die,  and  it  can  be  made  to  appear  that  some  of  his  ancestors,    in  nature  of 
who  boaeht  the  estate,  found  an  old  mortgage  npon  it  for  a  long  term  of  reat  assets, 
yeare,  which  was  kept  on  foot  to  wait  upon  Uie  freehold  and  inheritance, 
wbetJier  sach  lease  in  equity  would  not  be  assets  in  the  hands  of  the  heir  in 
tait  for  payment  of  the  bond  debt ;  for  it  was  said  timt  equity  only  made 
such  leases  descend  :  and  it  was  the  higliest  equity  that  a  man*s  debts  should 
be  paid.      No  decision  is  subjoined.     A  similar  point  occurred  in  Chap' 
man  v.  Bmidj  1  Vem.  188.     But  equity  in  these  cases  follows  the  law ; 
and  at  law   it   is  clearty  settled,    that  as  tbe  estate   of  inheritance  in 
fee  simple  is  not  itself  liable  to  simpU  contract  debts^  nor  the  estate  in  fee 
tiil   liable   to  any  debt  iif  ihs  ancestor ,  so  neither  shall  the  term  which  is 
attendant  npon  it  be  liable  to  tliose  debts ;  and  It  makes  no  difference  whe- 
ther (he  term  be  attendant  by  construction,  or  by  express  declaration. 
Tkursiwa   v.  Jtiomey-Generaly  1  Vem.  540.     Tijgin  v.  Ttffin,  ib.  1.  188.-* 
The  old  docttine  of  assets  has  been  much  varied^  by  the  modem  decisions, 
as  we  have  already  seen ;  and  these  ancient  determinations  most  now  be 
considered    as  obsolete.    For  further  on  assets,  see  Lawthian  ▼.  Uassel^ 
4  Bro.  C.   C.  167.    Serjt  WiUiams*  note  to  Jeferson  t.  Morton,  f  Saund. 
Rep.  8.    jyoe  T.  Hiaumj  3  Bos.  St  P.  64S.  Toiler  on  Ex.  p.  550,  and  Index, 
voce  Assets. 
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and  then  confessed  a  judgment  to  C,  the  bill  was  to  have  the 
equity  of  redemption  of  this  term,  which  was  vested  in  tlie 
executor,  and  so  become  assets,  to  be  administered  in  a  course 
of  administration,  and  subjected  to  the  judgment;  a  judgment 
in  a  course  of  administration  at  law  being  to  be  preferred  to  a 
statute  (£).  It  was  insisted,  on  behalf  of  B.  that  he  had  the 
statute,  and  that  having  got  the  term  extended  in  the  hands  of 
the  executor,  a  subsequent  judgment  could  not  avoid  that  ex- 
tent. But  the  Lord  Keeper  wa^  of  opinion,  that  a  term  for 
years  was  not  extendable  by  the  conusee  of  a  statute  in  the 
hand^  of  an  execntor,  and  though  it  were  extendable  in  the 
life-time  of  the  conusor  in  his  hands,  yet  the  extent  was  but 
^uousque,  and  if  the  conusor  aliened  the  term  before  extent, 
the  statute  bound  not  the  term(z).  And  then,  if  it  were  not 
extendable  in  the  hands  of  the  executor,  it  was  but  a  chattel^ 
like  a  jewel  or  a  horse,  and  then  a  judgment  must  be  prefenvd 
in  course  of  law  to  a  statute. 

But  such  equity  of  redemption  of  a  term  for  years,  it  is  pre- 
sumed, may  be  considered  as  equitable  assets  only,  and  then 
it  seems  that  the  creditor^  by  judgment  and  by  statute,  would 
be  entitled  pari  passu.  Thus,  where  C.  made  a  mortgage,  and 
died  fioasessed  of  the  equity  of  redemption  of  a  term  for  yearsi 
leaving  greater  d(ebts  than  his  estate  would  pay  (c) ;  a  question 
arose  in  Chancery,  whether  this  mere  equity  of  redemption  was 
only  equital^le  assets  and  distributable  equally,  pro  rata,  among 
all  the  creditors,  without  regard  to  the  degree  or  quality  of 
their  debts ;  or,  whether  it  should  be  applied  in  a  course  of 
admhiistration ;  in  which  case,  the  bond  creditors  would  swal- 
low up  all  die  assets  without  leaving  any  thing  for  the  creditors 
upon  simple  contract  I  And  it  was  solemnly  determined,  that 
this  equity  of  redemption  was  equitable  assets  only ;  for,  the 
mortgage  being  of  the  whole  term,  and  forfeited  at  law,  and  die 
nght  of  redemption  being  barely  an  equitable  interest,  it  was 
reasonable  to  construe  it  equita1|le  ussets,  and  consequently  dis* 
tributable  amongst  all  the  credito/s,  pro  rata,  without  having 
respect  to  the  degree  or  quality  of  the  debts ;  all  debts  be- 
ing, in  a  conscientious  regard,  equal,  and  equality  the  h^kest 
equity  {a). 


(6)  Morgan  v.  SSterrard,  1  Vem. 
«95. 


(c)  Creditors  of  Sir  Charla  Cat, 
S  P.  Wms,  S4l. 


(Z)  So  it  is  said  in  19  Vin.  Abr.  554,  the  goods  and  chaUek  caftnot  be 
'   extended  in  the  hands  of  a  i;rantee.    30  Edw.  3.  25  b. 
Olservatumi  oa      (A)  On  the  authority  of  this  case  it  was  expressly  decided  fn  HartweU  v* 
e0Mt  M  text.       ChUterSf  Amb.  308,  that  aa  equity  of  redemption  of  a  leasehold  estate  o 
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A  bill  in  Chancery  was  filed  to  be  relieved  against  the  heir  Money  tectwtd 
of  the  mortgagor  for  money  received  after  his  father's  death,  lease  <if  equity 
for  a  release  of  an  equity  of    redemption  (d).    Finch,  Lord  ^redemptUm^ 
Keeper,  conceived  this  was  no  assets  in  law  to  satisfy  a  judg- 
ment acknowlcrlf^cd  Ixy  the  mortgagor  after  the  mortgage,  and 
before  the  release ;  for  being  but  a  bare  right;  and  not  being 
assets  ill  law,  the  release  being  before  the  bill  exhibited,  was 
not  fraud,  and  so  not  assets  in  equity. 

But  this  distinction,  on  the  ground  of  the  judgment  having  Nnnc  secos, . 
been   acknowledged  after  the  mortgage,  and  so  not  attaching  *^ 
upon  the  equity  of  redemption,   as  being  but  a  bare  right, 
seems  to  be  done  away ;  now  such  equity  is  consi^iered  as  a 
title,  and  as  imitating  the  legal  estate  in  all  respects,  even  more 
closely  than  a  trust  (b). 

If  lands  in  fee  be  mortgaged  for  a  term  of  years,  die  re-  Rneniim  on 
version  in  the  mortgagor,  expectant  upon  the  determination  of  JJJJ^^StjJ^ 
the  term  for  years,  will  be  asstts  at  law  liable  to  debts,  and  seta,  and  at' 

tracU  redemp' 
ti<m,  bui  judg" 
(d)  Freen^M  v.  Taylor,  3  Keb.  307.  [et  vide  8.  P.  antea,  370.^£tf.]  went  iciU  be 

wUk  cetset 
_  •xecatio; 

equitable  assets*    Bat  tbe  case  cited  in  the  text  was  in  fact  left  undecided ; 

for  it  beuig  referred  to  a  Master  to  ascertain  whicli  were  legal,  and  wliich 

were  equital)le  assets  of  the  testator,  and  only  two  creditors  appearing  who 

were  in  equal  degree,  the  Master  declined  to  distinguish  the  assets ;  and  * 

coDseqnently  the  point  waa  not  determined.    See  Mr.  Cox's  note  (2)  to  the 

casp,  3  P.  Wms.  343. 

The  Solicitor  General,  in  his  arguments,  in  the  case  of  Sharpe  v.  &ar6oro',   Eqviiy  of  re* 
alludes  to  tbe  cases  of  Sir  Cluirko  Cox's  creditors  and  HurtweU  v.  Chittertj   demotion  u  a 
as  being  over-ruled ;  and  he  lays  down  the  rule  to  be,  that  the  equity  of  qaasi  Ugai  «§- 
rpdcmption  of  a  leasehold  estate  is  clearly  assets  at  law,  and  the  executor   $et  as  tojudg* 
chargeable  tliere  witli  the  dilicreoce  between  tbe  value  of  the  estate,  and   m^^  creditor* 
the  sam  he  paid  in  redemption  of  it ;  and  he  contended,  that  in  the  case  of 
a  mortgage  of  a  freehold  estate,  the  equity  of  redemption  was  assets  at  {aw, 
and  it  conld  not  be  sugscested,  he  said,  that  the  s|»ecialty  creditors  were 
not  entitled  to  their  remedy  against  tliose  estates  descended  as  legal  assets, 
though  they  coidd  not  be  sot  at  but  through  the  medium  of  a  court  of 
eouitv.    The  Lord  Chancellor  however  remarked,  that  without  deciding 
whether  the  case  of  the  creditors  of  Sir  Charltt  Cox  was  right  or  wrong,  it 
only  applied  to  bond  and  not  to  judgment  creditors ;  and  his  Lordship  de- 
cided, that  tbe  judgment  creditors  yvtere  to  be  paid  in  the  first  instance ; 
in  effect,  that  tlie  equity  of  redemption  was  as  to  the  judgment  creditors  to 
be  administered  according  to  the  priority  of  legal  assets.    £t  vide  antea, 
369,  III  fiolif,  and  next  note. 

(B)  This  is  good  law.    The  judgment  (duly  docketed  or  even  not  duly   Doctrine  iff  09^ 
docketed,  if  the  purchaser  can  be  proved  to  nave  had  notice  thereof)  is  a  setsinappUcabU 
lien  on  the  equity  of  redemption  against  both  the  heir  and  purchaser  from   to  judgment 
him,  and  without  reference  to  the  doctrine  of  assets^  the  creditor  may  file   creditor* 
a  bill  for  redemption,  and  tack  bis  judgment  to  the  mortgage,  on  the  rule, 
Qui  orior  est  tempore  potior  est  jure.     See  antea,  p.  3^0,  of  this  edition, 
n.  ( Y).     So,  per  Lord  Eldon,  in  Sharpe  v.  Scarboro^,  4  Ves.  541 .  *<  The  cases 
which  consider  an  equity  of  redemption  as  equitable  assets,  do  not  apply  to 
judgment  creditors,  who  are  to  be  paid  in  the  first  instance."    The  case  of 
Freeman  v.  Taylor^  cited  in  the  text,  occurred  before  the  statute  of  frauds^ 
and  roost  therefore  be  considered  as  irrelevant  to  the  law  which  has  ob- 
tained since  that  statute. 
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[  874  ]  attract  the  redeinptioo  (e).  In  such  case,  although  the  mort- 
gage be  for  a  thousand  years,  yet  the  bond  creditor  may  have 
judgment  against  the  heir  of  the  obligor,  and  a  cestei  txecuiio 
until  the  reversion  come  into4>08se8sion(c}. 

But  the  judgment  will  be  of  assets  quando  -acciderintf  and 
the  creditor  cannot,  by  a  bill  in  equity,  compel  the  heir  to  sell 
the  reversion,  but  must  expect  until  it  falls  (/)  (d). 

Where  creditors  are  plaintiffs  (g),  the  usual  claim  is,  that 
the  debts  shall  be  paid  in  the  course  of  administration;  but 
that  is  to  be  intended  of  legal  assets,  and  not  of  assets  in 
equity  that  are  not  assets  at  law(E), 


3uaodo  acci" 
erint. 


PitUumwkew 
erediion  are 


(e)  Cole  ▼.  Warden^  iVern.  410. 
iHaeeam  ▼•  Harding^  Excheqaer, 
1754.  Spencer  ▼.  Bijm^  at  the  Rolls, 
Michaelmas  Term,  1734.  [This  case 
was  probably  the  same  as  uiat  of  the 
Creditors  of  Sir  CharUe  Cox,  report- 
ed in  3  P.  Wms.  340,  and  cited 
t  Atk.  «91.  It  appears  by  the  Re- 
gister Book,  that  Biffin  was  the 
maiden  name  of  Sir  Charles  Cax'a 


second  wife,  Reg.  Lib.  B.  1754, 
fo.  115.  For  obaerrationt  on  wliicl 
case,  see  n.  (A),  p.  373,  anlea— £<f.] 
Et  vide  1  Salk.  354.  [S.  P.  Wef 
wide  Y.  Edwards,  Dick.  51.  Baek- 
net  ▼.  Kirkf  1  Venn.  411.  and  see  Itst 
note.— £d.] 

(/)  FeHrey  ▼.  Fmtre^^  %  Veia. 
134. 

(f )  Sottey  ▼.  GoweTf  2  Yem.  61. 


Mtrertionf  om* 
seisaikm. 


Cemrserfadmu 
niitratum  in 
law  and  equity. 


Text  iemfrmii,       (C)  So,  inPlunket  v^Pensen,  2  Atk.  f94.  (recognized  by  Mr.  Justice 

Lawrence,  in  Scott  ▼.  SehoUey,  8  East,  477),  Lord  Hardwicke  obserfed  :— 
If  there  be  a  mortgage  for  years,  tlie  reversion  Id  fee  in  the  mortgagor  is 
legal  assets,  and  tiie  bond  creditor  may  have  jadgment  against  the  heir, 
wijth  a  cesset  execntio,  nntU  the  reversion  comes  into  possession,  bot  where 
it  is  a  mortgage  in  fee,  the  equity  of  redemption  is  not  legal  assets^  and  the 
heir  may  plead  reins  tier  descent  to  an  action  bronght  against  him  on  the  bond 
of  the  mortgagor.  It  is,  however,  assets  in  equity,  and  the  creditor  msy 
have  relief  there.    SoUey  v.  Gower,  2  Vem.  61. 

(D)  And  J^rd  Hardwicke  remarked,  that  it  was  a  gross  inaccorate  ex- 
pression in  the  law  books,  where  it  was  said,  that  a  reversion  in  fee  was  not 
assets,  for  tiiotigh  in  surh  rase  the  heir  might  plead  reins  per  daeewl, 
yet  when  the  reversion  fell,  a  scire  facias  might  issue  on  the  judgment 
quando,  &c.    Kinaston  v.  Clarke,  8  Atk.  204. 

(E)  The  course  of  administration  at  law  is,  Ist.  Testamentaiy  eipeneeSi 
2d.  Crown  debts.  3d.  Forfeitures  for  non-compliance  with  penal  statutes. 
4th.  Debts  of  record,  as  judgments,  stalotes,  recognizances,  preferring  the 
former  to  the  two  latter.  5to.  Specialty  debts,  as  bonds,  covenants  under 
seal,  and  the  like.  Lastly,  Simple  contract  debts,  as  notes  of  hand,  booh 
debts,  &c.  preferring  debts  to  the  king  to  debts  of  the  subject.  2  BL  Com. 
511.  But  an  executor  paying  simple  contract  debts,  before  notice  of  a 
bond  debt,  will  not  be  liable  as  for  a  detastacit,  Hickey  ▼•  Uayter,  6  T.  R. 
9i9r,  2  Bac.  Abr.  435.  2  Fonb.  Tr.  £q.  407.  Equitable  assets  in  the  hands 
of  an  executor  are,  in  some  respects,  applied  as  legal  aaseta  are,  as  first  to 
pay  debts,  and  then  legacies.  Hixon  v.  IFtlAom,  1  Vem.  482.  WsOterw* 
Meagary  2  P.  Wms.  552.  S,  C.  Mose.  204.  Maylim  v.  Uoper,  Ridgw.  Ca. 
temp.  Hardw.  206,  contra.  Gosliug  v.  Domeyy  t  Vem.  482  $  but  they  differ 
in  tliis,  that  all  the  creditors  take  proportionably  and  not  in  a  course  of  ad- 
ministration, as  in  the  case  of  legal  assets.  Thus,  if  a  testator  devise  sab- 
ject  to  or  for  the  payment  of  his  debts  and  lencica,  his  sbnple  contract 
creditors  will  be  entitled  to  be  paid  port  passu  with  his  bond,  or  other  spe- 
cialty creditors.  See  Fonb.  Tr.  Eq.  1  vol.  283, 4,  n.,  who  cites  Weddm- 
crpfi  V.  Limgj  1  Ch.  Ca.  32.  3  Ch.  Rep.  7.  Hixan  v.  Wytham,  1  Ch.  Ca.  243. 
Awm.  2  Ch.  Ca.  54.  Girling-  v.  Lee,  1  Vem.  63.  CkiJUL  v.  Stephens,  1  Vers. 
101.  Soliey  V.  Gowtfr,  2  Vera.  61.  Wilson  v.  |:^ieldtar,  2  Vera.  763.  Aad  n 
such  case  even  creditors,  whose  demands  are  barred  by  the  statute  of  livi* 
tations,  have  been  let  in  before  the  legateea.  Giffion  v.  MUt^  2  Vera.  141* 
Dewdney  ex  parte,  15  Ves.  497. 
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An    equity  of  redemption  is   (leasable    for   payment    of  DetUe  of  equity 
debts  (A);    [and  the  devise  of  an  equity  of  redemption  to  fof^lSua!^ 

makes  it  e<[uii» 
(h)  Hard.  469.  Turner  y.  Gwytm,  1  Vem.  41.  IS.  C.  aotea,  347.— Ed.]        able  assets. 


The  ordtiiary  admiDistration  in  equity  of  real  and  personal  assets  in  the  Prioriiy  of 
payment  of  specialty  debts,  is  in  the  following  order,  1st.  Personal  estttte  (with  funds, 
the  exception  of  copyholds,  which  are  not  assets,  Parker  ▼«  Dee,  t  Ch.  Ca. 
201),  not  specifically  bequeathed  or  exempted  expressly,  or  by  plain  indi- 
cation from  the  payment  of  debts.  SamweU  v.  fVake,  1  Bro.  C.  C.  145. 
Davis  ▼.  Topp,  ibid.  536.  S.  C.  S  ibid.  t59,  n. ;  and  see  1  ibid.  58.  2d.  Load 
sxpreMsty  devised  for  (not  merely  charged  with)  the  payment  of  debts.  Davis 
T.  Tonp,  nbi  snpra.  3d.  Descended  estates,  BameweU  ▼.  Lard  Cawdor^ 
3  Madd.  Rep.  453.  4th.  lands  charged  with  the  payment  of  debts,  Harmood 
V.  Oglander^  8  Yes.  124, 5.  Donne  v.  Lewis,  2  Bro.  C.  C.  263.  Manning  ▼. 
Spooner,  3  Yes.  117.  Mihies  ▼.  Slater,  8  ibid.  306.  fVatson  ▼.  Brickwood, 
9  ibid.  447.  And  5th.  Estates  impliedly  exempted  from  tiie  payment  of 
debts  by  a  benfeficial  devise  to  third  persons.  SW,ScM.  c.  14.  The  distinc- 
tion between  land  expressly  devised  or  only  charged  with  the  payment  of  debts 
seeras  to  apply  in  the  above  instance  only.  The  idea  which  formerly  pre- 
▼ailed,  that  where  lands  were  expresisly  devised  for  the  payment  of  detitSy 
the  personal  estate  ceased  to  be  the  primary  fnnd  for  the  payment  of  debts, 
though  it  remained  so  where  there  was  merely  a  charge  of  the  debts  upon 
the  real  estate,  is  exploded.  In  both  cases  the  personal  estate  remains  pri- 
marily liable.  See  Slapleton  v.  ColviUe,  For.  208.  Lord  Inchiquin  v.  French, 
Amb.  38.    M'Clelami  v.  Shaw,  2  Sch.  &  Lef.  545. 

The  same  administration  of  assets  is  made  in  equity  in  tlie  payment  of  Simpte  contraet 
simple  contract  debts,  except  that  as  to  them  drseended  estates  are  not  liable,  debts, 
unless  in  those  cases  where  the  deceased  debtor  was  at  the  time  of  his 
death  a  trader  (see  HUehon  v.  Bennett,  4  Madd.  Rep.  180.  Keene  v.  Riley, 
3  Meriv.  436),  according  to  the  acceptation  of  that  word  in  the  bankrupt 
laws,  47  Geo.  3.  sess.  2.  c.  74.^8.  1.    This  act,  it  is  observable,  does  not 
extend  to  copyholds.    The  personal  estate  is  ihe  fund  first  liable  to  the  pay-   Personal  estate* 
ment  of  debts,  and  is  often  called  **  the  natural  fund ;"  nor  can  a  testator, 
as  against  his  creditors,  exempt  the  personal  estate  ;  but  he  may  bequeath 
his  personal  estate,  as  against  his  heir  or  any  other  representative,  clear  of 
the  payment  of  his  debts.     Walker  v.  Jackson,  2  Atk.  624.      Bridgman  v. 
Dove,  3  Atk.  202.    Altomey-General  v.  Downing,  Amb.  572,  3. 

The  mode  of  affecting  assets  is  by  action  at  law,  or  by  bill  in  equity,   j^q^  ^  fdtedl* 
When  a  bill  has  been  filed  by  one  or  more  creditors  against  the  executor  for  ^  aeselt^ 
an  account  of  assets,  the  executor  will  not  afterwards- be  allowed  any  vo»    ^ 
hmtery  payments  made  without  suit.    Bright  v.  fVoodward,  1  Yem.  369. 
S.  P.  2  Ch.  Ca.  201.    Darslon  v.  Or/ord,  Pr.  Ch.  188.    Seeib.79.  If  n  decree 
be  obtained  on  a  bill  for  the  administration  of  assets,  and  some  of  the  cre- 
ditors sne  at  law,  the  court  wUl  interpose  by  injunction  to  restrain  them ;  but 
until  a  decree  is  obtained,  no  injunction  can  issue.    Ashley  v.  Pocock,  3  Atk. 
20tt.    Martin  v.  Martin,  1  Yes.  213.    Mocher  v.  Reed,  1  Ball  &  Bea.  320. 
£t  Tide  8  Yes.  520.    If  btfore  a  decree  obtained  several  creditors  proceed  by 
different  bills  in  equity  for  satisfaction  of  their  demands,  the  court  will  not 
st4>p  the  suits,  because  of  the  priority  which  may  be  gained,  although  this 
may  create  an  entanglement  and  dtmculty  on  the  estate ;  but  qfier  a  decree   /i^'tmdioa  4^<r 
obtained  an  injunction  will  be  granted.    Martin  v.  Martin,  ubi  snpra.    As   ^^cree, 
to  real  property.  It  is  further  observable,  that  if  an  intestate  debtor  die 
sebed  or  freehold  estates  of  inheritance  to  a  large  amount,  and  posses.ed 
of  little  or  no  personal  property,  the  specialty  creditor  whose  debt  is  se- 
cured by  all  tostmment  affecting  the  heir,  may  either  file  a  bill  in  equity 
against  the  heir  for  an  account  of  the  assets  and  a  sale  of  the  estates  for 
the  satisfaction  of  his  debt,  or  he  may,  if  lie  please,  proceed  at  law  apainst 
the  heir  without  suing  the  personal  representative  of  his  deceased  debtor, 
S  liVooddes.  Lect  486 ;  but  an  equity  of  redemption  on  a  mortgage  in  fee  , 

cannot,  we  have  seen,  be  reached  at  law  by  a  specialty  creditor ;  and  there- 
fore snch  an  equity  stands  on  the  same  footing  as  estates  expressly  devised 
fur  the  payment  of  debts.  But  if  snch  a  debtor,  instead  of  snfferiug  his 
e»tate  to  descend  to  his  heir  at  law,  devise  the  same  beneficially  to  a  tliird 
person,  not  for  the  payment  of  debts,  then  before  the  statute  of  3  W.  &  M . 
c.  14,  such  devise  woiild  defraud  the  specialty  creditor  of  his  remedy. 
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trustees  for  the  payment  of  debts  will  make  it  equitable 
assets]  (M)(f). 

(hh)  [BaUtj  ▼.  Ekiiu^  7  Yes.  319.]— £<I. 

Deeiied  esiai€$  To  obviate  that  mischief  the  statate  lastly  mentioned  enacted,  that  all  de- 
imd  equities  t/  vUes  of  real  estates  by  tenants  in  fee  simple,  or  by  persons  bavins  power 
redemjUum  how  to  dispose  of  estates  by  vrill  shall  as  against  sach  creditors  be  deemed  to 
aff^cted^  6y        be  fraudnlent  and  void ;  and  that  they  may  maintain  their  actions  joiDtly 
liW  eredUor»»    against  the  heir  and  devisee.    Thas  legal  interests  in  freehold  estate*,  de- 
vised for  other  purposes  than  tlie  payment  of  debts,  are  become  in  favour 
of  specialty  creditors  real  assets  at  law,  without  the  assistance  of  a  court 
of  equity  :  in  rei^pect  to  which  such  creditors  muy  elect  to  resort  in  the  first 
instance  against  tne  heir  and  devisee,  without  suins  the  personal  repre- 
•entative  of  their  deceased  debtor.    sAtk.  125.    S  lb.  406.    S  P.  Wbu. 
Sd3.    £t  vide  2  lb.  234.    If  &nob  creditor  file  a  bill  in  eqnity  on  the  statute 
to  affect  the  real  assets  in  the  hands  of  the  devisee,  the  heir  must  be  made 
a  party  to  tlie  suit ;  for  a  bill  in  equity  for  tliat  puipose  is  in  tlic  nature  of 
an  action  at  law ;  and  as  the  action  by  Uie  express  provisiop  of  the  statate 
}s  to  be  brongbt  jointly  against  the  heir  and  devisee,  so  the  bill  most  be 
^led  against  them  boUi,  1  P.  Wms.  99^  though  iu  such  case  the  hi;Lr  or 
devisee  shall,  it  seems,  have  this  reliet— namely,  to  stand  iu  the  place  of 
4  the  specialty  creditor,  and  re-uaburse  himself  out  of  the  personal  estate. 

1  P.  Wms.  680.    The  student  should  also  be  apprised,  tiiut  ultbou^li  legal 
interests  in  freehold  estates",  devised  for  other  purposes  than  tlie  paymeat 
of  debts,  are  becouie  legal  assets  in  favour  of  specialty  ci*cditors,  }ct  that 
since  equities  of  redemption  are  in  themselves  but  equitable  ussetn  merely, 
and  recoverable  only  in  a  court  of  equit}',  tlie  specialty  ct-editors  of  the  tes- 
tator can  have  no  resort  to  such  int£V( sts,  dc\i!»ed  to  tUiid  persons,  for 
other  purposes  than  the  payment  of  dcbt^,  except  through  the  nicdiiim  of 
the  Court  of  Chancery.    For  furtlicr  on  tJie  appropriation  of  funds,  see 
postea.  Cap.  XVIII. 
Devue  to  ere*       (F)  And  by  tlie  modem  adjudications  it  Is  established  that  a  devise  to  tlie 
eutor  with  mere  executor  will  have  the  like  eb'ect,  ft  Fonb.Trea.  £q.  401,  n.  (e),  5th  ed. ;  aud 
power  of  Bale  f  or  although  the  executor  have  but  a  mere  power  to  sell,  yet  it  should  seem  Jie 
mere  charge  of    right  to  redeem  will  be  equitable  asr^ets  equally  tiic  same.    ToU.  Ex.  414. 
debtSj  makes       postea,  378.    The  doctrine  of  equitable  assets  is,  in  its  principle,  so  coaso- 
eqtttty  qf  re-        nant  with  natural  justice,  that  it  has  been  gradually  extended  (l  Bro.  C.  C. 
dnn^ion  equU*    140,  n.  (t) ;  and  the  distinction  between  a  devise  to  a  trustee  and  to  an  exe- 
#ftle  Miete.  cutor,  next  alluded  to  in  Uic  text,  has  been  c  ootinually  qualified,  and  ap- 

pears now  to  be  altogether  abolished :  and  the  eliect  of  tlie  devise  or  power 
of  sale  is  to  let  in  creditors  by  simple  contract  to  the  prejudice  of  crcdllon 
by  specialty.  A  mere  charge  for  the  payment  of  debts  will  ali'ect  aH  e^oity 
of  redemption,  aud  will  make  it  e  mil  table  assets  in  the  hands  of  the  betr  or 
devisee.  Prowse  v.  Abingdon,  1  Atk.  484.  Buckley  v.  HiUifimMf  1  Dick.  5a7, 
n.  (a).  Uar^ate  v.  TinduUf  1  Bro.  C.  C.  136,  n.  (t).  3alsnm  v.  Uadegrea, 
%  Bro.  C.  C.  94.  Shepherd  v.  Lutwidge,  8  Ves.  26.  And  a  devise  to  pay 
debts  out  of  tlie  ffrrfits  seems  equivalent  to  a  devise  to  sell  for  the  pnrpose 
of  converting  the  estate  into  equitable  assets.  1  Bro.  C.  C  312,  W  see 
^  Vcrn.  718.  U  Bro.  C.  C.  614. 
Bvi  to  make  ^^  ^^  formerly  holden,  that  where  an  estate  descended  to  the  heir  cha^ 

<oMi/v  of  rC'  ^^^  ^^  payment  of  debts,  it  was  legal  assets  in  him,  I'V^^aioaU  ▼.  Dedirt, 
demption  eawt-  ^  ^'  ^"*'  ^^'  ^'^*«'  ^*  ^«»*»a,  2  Atk.  290.  Deg  v.  Deg,  2  Cox's  P. 
able  assets  in  ^inS'  416,  n.  (2) ;  and  it  was  inferred  from  an  expression  of  Lord  Thurlow 
hands  (if  heir  '"  '^'^  ^*  Prime^  1  Bro.  C.  C.  158,  n.  (t),  tliat  in  no  case  could  the  asseU 
intention  to*  ^  equitable,  unless  the  descent  were  broken.  But  in  the  case  of  ikiJy  v. 
break  descent  Bkins,  nbi  supra,  Lord  Eldon  held  otherwise,  and  said,  that  in  a  ease  of 
must  appear  on  ^^^c  charge  the  assets  were  equitable,  although  the  descent  was  not 
mpm^  broken.    And  his  Lordship  put  tlie  case  of  a  devise  to  trustees  in  trust  to 

pay  debts ;  and  the  trustees  all  dying  in  the  life-time  of  the  testator,  wber^ 
by  the43state  would  descend  to  the  heir  at  law,  who  his  Lordship  observed 
must  have  taken  the  estate  as  the  trustees  would  have  received  it,  namely, 
subject  to  tl  e  de^bts  :  and  yet  the  descent  was  not  broken  but  intended  h^ 
broken.  And  theretore,  said  Lord  Eldon,  it  would  be  the  more  accorate 
expression  to  say,  that  it  must  appear  on  the  will  that  the  testator  mfsat 
the  dencent  to  be  broken.  Vide  etiam  Shiphard  v.  Lsdwidge,  8  Yes.  30;  aad 
M  to  the  statute  of  fraudulent  devisc^i  anteaj  69,  of  this  edit*  s.  (N). 
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It  was  fornierl;  held,  that  if  an  eqaity  of  redemption  were       [  375  ] 
devised  for  payment  of  debts,  a  distinction  was  to  be  taken  in  ^^^^p^**^ 
the  application  of  the  assets,  where  lands  mortgaged  were  de-  io  trustee  and 
vised  for  payment  of  debts  generally ;  and  where  the  devisee  ^j^fnJfU  ^ 
for  payment  of  debts  was  made  executor (t).    In  the  former  /^^*>^*«**»' 
case  the  assets  were  considered  as  equitable,  and  all  the  creditors 
as  equally  concerned  and  entitled,  and  none  were  to  be  pre- 
ferred before  the  othen     Statutes,  judgments,  bonds,  or  simple 
contract  debts,  if  they  did  not  attach  upon  the  very  land  so 
devised,  were  to  be  paid  in  proportion  and  by  average ;  and  so 
of  other  equitable  incumbrances.     But  in  the  latter  case,  the 
equity  of  redemption,  in  the  hands  of  the  executor,  was  con- 
sidered as  legal  assets,  and  he  was  obliged  to  pay  debts  on  spe- 
cialty before  debts  on  promises  :  the  former  having  an  artificial 
preference  at  law,  though  naturally,  and  in  conscience,  a  debt 
by  contract  without  specialty  is  as  justly  due  as  the  other  (o). 

Thus,   where  A.(i),  having  made   a  settlement   of  lands  E^mUfrfre- 
which  he  covenanted  were  of  a  certain  annual  value,  mortgagjsd  fyH^jp^Hunt  ^ 
all  fab  other  Unds,  and  then  confessed  a  judgment  defeazanced       [  376  ] 
on  payment  of  a  sum  certain ;  afterwards  A.  made  his  will,  and  fjjrfj^*^^ 
devised  all  bis  lands  for  payment  of  his  debts,  and  constituted  if  dei^$e  be  to 
the  devisee  in  trust  for  payment  of  debts,  executor.    A  bill  was  ^/p,  ^V^  ^^^ 
filed  by  the  judgment  creditor  to  have  the  trust  performed  and  itutnou.) 
Iiis  debt  satisfied.    The  defendant's  answer  admitted  the  devise 
for  payment  of  debts,  but  set  forth  the  jointure,  covenant,  and 
the  mortgage,  and  that  the  lands  jointured  were  not  of  the 
value  for  which  they  were  given.    The  question  was,  whether 
the  debt  upon  covenant  and  that  upon  judgment  should  be  paid 


(0  Cluld  V.  Stephens,  1  Vera.  101. 
SCh.  Ca.  54.  Hixan  v.  fVytham, 
1  Cb.  Ca.  S48, 249. 

ik)  GirUnfc  ▼.  Lee,  1  Vera.  63. 
Hixuie  V.  Mortleu,  cited  in  Girling 
V.  Lee:  [£t  vide  CMterlmek  v. 
SmUh,  Pr.  Ch.  127,  and  Bickham 
V.  Freemanj  ibid.  136.  Tlie  case  of 
Hisdne  v.  Mortley  was  probably  the 


same  as  Hixon  v.  Wytkam,  1  Ch.  Ca. 
S4S ;  bat  it  was  decided  contrary  to 
tiie  case  of  GirUng  y.  Lee,  which 
it  was  cited  to  support.  There  is 
however  a  case  of  Uickmm  y.  tVUk-^ 
am,  Finch.  195,  which  seems  more 
in  unison  with  the  doctrine  advanced 
in  GirUng  v.  L««.<— £<<•] 


(O)  It  was  so  considered  ui  Edtnrds  ▼.  GrarM,  Hob.  265.  Alexander  v.   Caees  ccmfi 
Lady  GreshrtMy  1  Leon.  2S4.  Dethiek  v.  Carravan,  1  Lev.  224.  1  Roll.  Abr.  i^g  text. 
290.  G  6.  BoaweU  v.  Corant,  Hard.  405 ;  and  it  was  transferred  into  equity 
on  the  principle,  that  decUions  in  equity  follow  the  law.    Graves  v.  Powel, 
2  Vera.  248.  Anon,  2  Vera.  405.    Et  vide  Clutterbnek  v.  Smith,  Pr.  Ch.  1«7. 
Blatch  V.  Wilder,  1  Atk.  420.    But  where  the  devise  was  to  the  executor  i)ertM  to  exe* 
>nd  his  heirs,  in  trust  to  sell,  this  was  considered  an  exception,  because  tlie   tutors  and  Ium 
lands  most  have  gone  in  a  course  of  descent ;  and  the  executor  would  take  as   heirs, 
trustee,  and  not  as  executor;  and  therefore  in  that  case  the  lands  were, 
and  io  a  liiuilsr  case  still  would  be,  it  is  concetvedi  equitable  assets. 
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pari  passUf  or  nvbether  the  latter  should  be  discharged  ?    Aod  it 

Vas  decreed^  that  the  lands  should  be  sold  for  payment  of  debts, 

according  to  the  trust  in  the  defendaut*s  father's  will,  and  that 

the  plaintiff  should  be  let  in  for  a  satisfaction  of  his  judgment, 

without  regard  had  to    the  covenant  for  making  good  the 

jointure. 

TniMtet  hihig        And  where  lands  mortgaged  were  devised  to  a  trustee  for 

eiptUyrf  r^^    payment  of  mortgages  and  specific  legacies  (/),  though  there- 

dempiion  ia       mainder  was  given  to  him  in  fee,  yet  the  trustee  being  made 

[377]       ^^cutof,  the  equity  f)f  redemption  was  considered   as  legal 

assets  in  his  hands. 

Tkeeofdrm^u      But  it  was  held,  in  the  case  of  Dcgy.Deg(m),  which  was 

optjium.  {And    &  devise  of  lands,  mortgaged,  to  trustees,  who  were  tikewiu 

3S^4*im/ea?*      nominated  executors,  to  pay  bis  debts;  that  the  premises,  bmg 

mortgaged  in  fee  by  the  testator,  and  he  having  nothing  but  an 
equity  of  redemption,  that  could  be  only  equitable  assets,  and 
consequently  must  go  amongst  all  the  creditors  equally. 
Same.  And  at  present  the  better  opinion  seenis  to  be,  that  altboogh 

lands  be  devised  to  trustees  for  payment  of  debts,  who  are  iti^ 
time  constituted  executors,  yet  they  will  be  considered  as  equitable 
assets  (;i).  Thus  where  a  devise  was  to  trustees  for  payment  of 
debts,  and  the  same  persons  were  made  executors,  the  court 
said,  that  the  assets  should,  notwithstanding,  be  equitable  aod 
not  legal ;  for,  though  there  were  cases  in  Vernon's  Reports, 
^n  which  it  was  helcJ,  that  where  trustees  were  made  executors, 
[  378  ]  debts  should  be  paid  in  a  course  of  administration  (vide  Girling 
V.  Lee){o),  yet  the  modem  resolutions  had  been  otherwise  (h). 

(0  Bmni  ▼.  BeH  et  aV  1  Vem.  (n)  Lewin  ▼.  Oakley,  9  Atk.  50. 

69.  et  supra.  [233.  USQ,  of  this  edit  Et  Silk  v.  Prime,  1  Bro.  Rep.  Clian. 

-— £d.]  138,  ill  note. 

(m)  2  P.  Wms.  412.    S.  L.  Lewin  (o)  Vide  supra,  875. 
V.  Oahley,  2  Atk.  60. 


Ijori  CamdefCs  (H)  After  quoting  Lewin  y.  Oakley,  ubi  su'pm,  in  a  case  wliere  the  vliole 
rimtrkein  SUk  doctrine  on  ttiis  subject  was  sifted  to  the  utmost,  Lord  Camden  observed, 
V.  Prime,  *'  And  now  I  think  the  old  rule  is  overthrowu  ;  am)  that  wherever  the  Ismi 

itseU'  is  devised  to  the  same  persons,  who  are  executoi»,  the  assets  wiO  be 
e^viiable.    And  I  hold  the  case  1o  be  the  same  whenever  the  land  is  de- 
vised to  them,  or  to  them  and  llieir  Iieirs ;  for  in  both  cases  they  ai^  eqoit- 
able  trustees.    The  descent  is  broke,  and  the  specialty  creditors  have  lost 
their  fund.    And  I  can  hardly  n6w  sngp:e8t  a  case  where  the  assets  would 
be  legal,  bpt  where  ihe  execntor  hai  a  naked  power  to  sell  qua  eacecutorJ'    Sik 
V.  Prime,  1  Uro.  C.  C.  138,  n.  (t).    £t  vide  Prowee  v.  Aimgdam,  1  Atk.  484. 
ExeetUor  Aov-      And  even  in   the  case  lastly  mentioned  by  Lord  Camden,  it  should  seem 
tag- power  to  «f  22   that  the  descent  will  be  considered  as  broken,  since  the  vendee  under  tke 
^i^  qC  rf-^      power  will  be  in  by  the  devisor,  althoueh  it  l)e  true  that  in  the  interiD, 
dempiion,  eqwit-    between  the  death  of  the  testator  and  the  execution  of  the  power,  the 
Me  asaets»  equity  of  redemption  will  descend  to  the  heir  at  law  of  the  testator  accord- 

ing to  the  rule  established  in  WamSord  v.  Thompson,  3  Vrs.  513.    At  af 
events  an  intention  to  break  the  descent  is  apparent  on  the  will ;  and  it  is 
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It  is  likewise  said  to  have  been  settled  in  the  time  of  Wright,  Lands 
Lord  Keeper,  in  a  cause  between  Herbert  v.  Herbert (p),  upon  dibtBoUdU^ 
consideration  had  of  all  the  former  cases,  that  where  lands  ^^>  deUsnU 
are  devised  for  payment  of  debts  and  legacies,  the  debts  being  toi^acieM, 
such  as  have  no  lien  upon  the  lands,  as  debts  by  simple  con- 
tract, 8cc.  the  debts  should  have  no  preference ;  but  if  there 
were  not  sufficient  to  pay  all,  they  should  be  paid  in  proportion; 
(although  it  was  otherwise  held  in  Lord  Nottingham's  time,' 
who  used  always  to  say  that  a  man  ought  to  be  just  before  he 
was  bountiful).    The  reason  seems  to  be,  because  the  will  of 
the  owner  alone  makes  the  land  liable,  and  that  gives  no  pre-^ 
ference  expressly  or  impliedly  to  ope  before  the  other  (i).    -^ 

if  a  mortgage  (q)  be  made  of  lands,  and  afterwards  more  CmmeymiuM 
money  is  raised  by  subsequent  mortgages;  and  then  the  mort-'  ^?^q^-| 
gagor,  by  deed  in  his  life-time  and  by  will,  conveys  and  settles'  deUs:  ucmii 
all  his  lands  unto  trustees  for  payment  of  bis  debts,  by  which  •**  <Aird«wr«- 
they  become   equitable  assets,   the    subsequent    mortgagees,  ^^tnity  to  bond 
having  a  security  for  their  money  by  a  lien  upon  the  estate,-  ill^^^^^i^ 
which  the  court  will  not  take  from  them,  and,  in  preservation  whoarepaidm 
of  their  own  interest  a  right  to  redeem,  shall  be  first  satisfied;  '"^^^^^^ 
althougb  the  estate  in  question  was  iu  the  first  mortgagees,  and 
the  subsequent  mortgagees  hadonly  an  equity  (k), 

ip)  S  Freem.  tro.  &  C.  )  Eq.  Ca.      pra,  S75.  WhUtou  v.  jUoyd,  1  Ch.  Ca. 
Abr.  S71.     Sed  vide  conird  Hixon  y.      S75. 
ITyihoMf  1  Ch.  Ca.  148.    S.  C.  sa*         (q)  CkOd  ▼.  Stepheniy  }  Yem.  101. 

observable  that  Sir  Samnel  Toller  lays  down  the  mle  thus  broadly :— <'  if 
the  real  estate  be  by  any  means  given  to  the  execntor,  the  produce  of  it 
when  sold  shall  no/  be  applied  io  a  connie  of  legal  aduiitiistrationi  bnt  be 
distributed  as  eqnUy  presci-ibesy^  citing  1  Bro.  C.  Rep.  1S7,  8.  t  Fonbl.  2d 
«dit.  398,  in  note.  Vide  Hargr.  Co.  Lilt.  IIS,  note  t;  and  ft  P.  Wms.  55S. 
Bat  note,  a  power  to  charge  an  estate  with  a  snm  of  money,  unless  exe- 
cuted, will  not  be  assets  for  the  pa^^mcnt  of  debts.  Lard  ConuDaUis*»  ctuff 
2  Freenw  279.    Uiirringion  v.  HaTit^  1  Cox  Ca.  Ch.  151. 

(I)  Where  ho^vevcr  a  testator  lets  in  creditors  by  a  mere  charge,  it  is  Simple  eoiUniei 
now  settled  whatever  doubts  may  formerly  have  been  entertained  to  the  debit  obtain 
cootraty,  tUat  creditors  aie  to  be  paid  in  preference  to  legaicrs.  Kidney  Uen^wke^' 
V.  Cousemakery  It  Ves.  1  j5.  And  where  there  is  an  actual  devise  of  lands 
for  payment  of  debts,  it  has  been  atread^^  remarked,  an  tea,  925,  of  thU 
edit.  D.  (E),  that  the  ordinary  course  of  admuiistration  of  equitable  assets  it 
first  to  pay  debts  and  then  legacies.  Creditors  by  simple  contract  cannot 
have  any  right  (except  by  marshalling)  against  the  real  estate,  unless  the 
testator  thinks  fit  to  devise  it  for  satisfaction  of  debts  generally,  yet  thev 
have  never  been  held  to  stand  in  the  same  light  as  legatees.  And  though 
the  statute'of  fraudulent  devises  would  unduobtedly  prevent  a  devise  for 
payment  of  legacies  so  as  to  disappoint  creditors  by  specialty,  It  would  not 
prevent  a  devise  for  payment  of  debts  generally,  tliouffh  the  efi'ect  would 
DC  to  let  in  creditors  by  simple  contract  to  tlie  prejudice  of  creditors  by 
•pecialty.  See  Ridvut  v.  PiyMOUih^  t  Atk.  104.  Ungard  v.  i)er6y,  1  Bro. 
C.  C.  311.  Jivghee  v.  Doulben,  2  Bro.  C.  C.  614.  and  Kidney  v.  Couee' 
f^keVf  nbi  supra. 

(&)  Hence  therefore  the  equitable  administration  of  assets  assimilates,  in   Adminietration 
a  great  degreejt  to  the  legal  course  of  administration,  paying  fifst  debts   ^  equitable  as^ 

wis: 
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EquUy  qfre*         If  a  devise  be  of  the  equity  of  redemption  of  i^  tnut  edntt 

irwtt  estate  de*  ^7  ^^^  cestui  que  trust,  subject  to  the  payment  of  bis  debts, 

'  •'•^^  -^^  P^y'    notwithstanding  the  devisee  be  heir  at  law,  yet  the  equity  of 

ment  qf  debts,  -tii,  .,i 

tmtUaOU  assets,  redemption  shall  be  equitable  assets. 

ksk^  ^to!        '^"*'  ^^^^  Pemon  (r),  tiie  testator,  who  was  the  cestui  que 

trust  of  a  real  estate,  mad^  a  mortgage  of  it  in  fee ;  and,  tlie 
equity  of  redemption  being  in  him,  he,  by  his  will,  gave  and 
devised  to  his  dear  son  and  to  his  heirs'  for  ever  the  mortgaged 
premises,  subject  nevertheless  to  the  payment  of  hb  debts, 
[  380  ]  annuities,  and  legacies,  ^d  then  died  indebted  by  bond  and 
aimple  contract;  one  question  was,  whether  an  equity  of  re- 
demption of  a  mortgage  in  fee  of  a  trust  estate  ought  to  be 
considered  as  legal  or  equitable  assets  ?  LonI,  Hardwicke,  in 
giving  judgment  on  this  case,  admitted  that,  if  a  mere  trust 
^tate  descended  upon  an  heir  at  law,  it  would  be  considered  as 
l^;al  and  not  as  equitable  assets ;  which  was  founded  upou  the 
third  clause  of  the  statute  against  fraudulent  devises,  that  gave 
a  specialty  creditor  bis  remedy  at  law  by  an  action  of  debt 
against  the  heir  of  the  obligors*  But  his  Lordship  said,  that 
the  statute  had  not  made  a  mortgage  in  fee  of  a  trust  estate  sub- 
ject to  the  same  thing;  that  if  the  plaintiff  was  under  the 
necessity  of  coming  to  Chancery  for  relief,  the  court  would  act 
according  to  its  known  rules  of  doing  equal  justice  to  all  credi- 
tors, witliout  any  distinction  as  to  priority.  And  the  real  estates 
were  ordered  to  be  sold,  and  that,  after  paybig  off  the  mort- 
gages, the  creditors  should  be  paid  what  was  left  pari  passu. 

£4mi^  if  re*         An  equity  of  redemption  (s)  has  never  been  held  to  be  liable 

iemptiOH  not  h*   ^        ,        ,         ,.        .      i      i-i.      i.    i  .  ^  v 

Me  to  creditors  to  a  bond  Creditor  m  the  life  of  the  mortgagor  (l). 
•jj^tfiiwif  qf        In  the  case  of  Penville  v.  Luscomb  (0,  at  the  Rolls,  the  4lh 
r  381  ]      of  February,  1728,  Sir  Joseph  Jekyll  was  strongly  inclined  to 
T%ere  maybe  a  think  there  could  be  no  possessio  fratris  of  an  equity  of  re- 

possessio  fra-      ..  -.,  *.  *'.        ,  -km     v 

fiis^ajie^tiy  demption.     oedqu(ere\  form  arguiug  the  same  case,  Jnr.ra- 
^  ned€iii|)<t0ii.    2akerley  said  he  had  a  note  of  a  case  with  the  same  names, 

(r)  Phmket  t.  Penmm,  2  Atk.  «90.         (»)  2  Atk.  «9«. 
[S.  C.  antea,  374,  n.  QQ^JEiL]  («)  Cited  %  Atk.  604.  cwMl  Ibid. 


which  are  liens  on  the  land,  as  second  and  tiiird  mortgages,  jadgmeiits, 
statutes,  &c.  according  to  priority  of  date  (postea,  473),  then  debts  by  spe- 
cialty and  simple  contract  debts,  pari  passu ;  bat  it  is  said,  that  if  the  uog 
be  in  equal  degree  with  either  of  these  latter  he  will  be  preferred,  becanf^ 
he  cannot  lose  nis  right  in  any  instance)  and  where  they  interfere,  his  will 
always  be  preferred.    Co.  Litt.  SO. 
Bond  no  lien  on      (M  Because  a  bond  creates  no  lien  on  the  land  till  judgment  entered  op 
eauity  qfre-        and  docketed.    But  the  equity  of  redemption  may  be  equitable  assets,  siw 
gumption  M        as  such  liable  to  tlie  bond  crediton    This,  however,  is  a  different  thing,  aso 
life-time  qf        caa  oaly  happen  alter  the  death  of  the  mortgagor. 

m^^rtgagor^ 
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determined  by  Lord  Cowper^  in  17l6»  wherein  his  Lordship 
held  directly  die  contrary ;  namely,  that  there  might  be  a  pos^ 
sessio  fratris  of  an  equity  of  redemption  {a).  And  the  latter 
opinion  seems  to  me  to  be  the  most  reasonable  ;  for  there  may 
be  a  possesio  fratris  of  an  use,  and  yet,  in  law,  an  use  was 
neither  assets  in  the  executor  nor  in  tlie  heir,  as  an  equity  of 
redemption  is;  besides,  the  mortgagee,  before  foreclosure,  is, 
as  to  the  inheritance,  a  trustee  for  the  mortgagor  (x),  and  a 
trust-estate,  now,  is  analogous  to  an  use  at  common  law  (m). 

(v)  Co.  Lltt  14  b.    1  Co.  124  b.    Plow.  58.     (ar)  1  Atk.  606. 


(M)  There  may  be  a  fuinaessio  fratris  of  a  trust,  1  Co.  121  b.  2  P.  Wnu.   Of  a  possenio 
713.  Hardr.  488.491.  2  Com.  Dig.  Chancery  (410, 1).  Watk.  De8C.  106.  fratris. 
Gilb.  U.  28,  ti.  (3),  3d  edit.  %  Sand.  U.  &  T.  217;  and  heiice  it  may  be  con- 
tended, that  a  possesaio  fratris  will  arise  on  an  equity  of  redemption  of  a      *  "^ 
moitga^e  in  fee,  wbicb  is  in  the  nnturc  of  a  trust;  and  it  is  ao  iaid4own 
in  the  text  books.    See  Butl.  Co.  Litt.  205  a,  n.  (1),  s.  2.  -5  Bar.  Elem.  845. 
£t  vtJe  CWiDivie  v.  Scarf c,  1  Atk.  603.    Hut  it  should  seem  that  the  elder  ■  * 
broiher  mUbt  do  ftome  art  indicative  of  a  seisin  or  possession  to  entitle  his 
sister  to  tlie  equity  of  reiicmptioii.    The  receipt  of  rents,  or 'the  bringm;;         \ 
a  biU for  rcdcmplion, \>ill  be  «iif.iricnt  f6r  this  purpose.  The  case  of  PcntiUe 
▼.  LMSco,iih€j  as  reported  hy  Moselry  72. 122.  and  1  Atk.  604,  x^an-auts  this 
position,     it  was  there  said  by  Sir  Joscpb  Jekyll,  that  hi  order  to  make  a 

rissewo  fratris  of  an  equity  of  redciuption  on  a  mortgage  in  feCj  the  elder 
rotlier  hhoidd  have  hrought  hitf  bill  against  the  nioitgagee,  or  the  mortu^- 
cce  should  have  paid  liim  the  rents  and  [trofits  of  the  estate.  And  tlicre- 
fore  wiiere  a  father  had  made  a  mort^aixc  in  fee,  and  died  after  forfeiture, 
Jeaviu^  a  son  and  a  dancliter  by  otic  wife,  and  a  bon  by  another,  and  the 
eldest  son  died  without  bringing  his  hill,  his  Honor  decreed  tlie  equity  of 
redemption  to  tlie  youji;;er  brothe.r,  considering  tliat  the  elder  broUier,  (tho 
son  of  tlic  moi  t^agor),  not  having  received  the  rents  and  profits,  or  filed  a 
bill  against  the  murts;agee,  h.id  never  ohtaiQcd  that  constructive  possession 
of  the  equity  of  redemption  which  was  neceVsury  to  entitle  tlie  sister  to 
inherit  it.  There  is  also  some  account  of  tliis  cane  in  7  Vin.  Abr.  160^  but 
it  is  ver^'  loose,  and  quite  incompatible  with  the  otiier  reports. 

Ill  an  appendix  to  the  report  of  the  great  ciiaie  of  Cholmondclqf  ▼.  CHnUm,   There  mof  he  a 
by  Jac.  ik  Wulk.  a  stitemeut  of  this  case  of  PrntUle  v.  LMSi-nmhe,  from  possessio  fra- 
the  Kegislcr  Book,  is  added.    Sec  2  J.ic.  &  Wall;.  201.    llie  mai'ginal  tris  of  m  equity 
pUuiia  is  to  tins  cfi'ect:  "  A.  having  a  son  and  a  danghitr  by  one  venter,  of  redemption^ 
and  a  son  by  anotlicr,  conveys  lauds  to  B.  his  surety  in  a  bond,  as  an  in-  Sanb^ 
demi.it}',  and  di&s.    B.  pays  the  bond  and  mortgages  tlic  lands.    The  eldest 
sou  dies.    The  mortgngo?  having  been  in  po.<jsession  without  account  or 
acknowledgment,  semblr,  there  was  no  possrsHo  fruiris  of  the  equity  of 
redemption  :''  and  reference  is  made  to  Lord  Hardwicke's  observations  on 
the  principal  ca^e  as  furnished  to  the  reporters  by  Mr.  Pepys,  whose  maim- 
acript  note  of  Casbome  v.  Scarf e,  represents  Lord  Harcfwicke  as  saving, 
that  as  to  the  case  of  PenvUle  v.  Xjiscsmbe^  which  was  mentioned   to  have 
been  heai-d  at  the  Rolls  on  tJie  4th  Febmai-y,  1728,  it  was  a  pauper  cause ; 
and  one  question  there  wa%  whether  there  might  be  a  possessio  fratris  of  an 
equity  of  redemption?    HU  Lordship  had  read  over  the  decretal  order  in 
the  Rcgii>ter*8  Book,  and  it  concluded  that  his  Honor  declared  he  would 
take  time  to  consider  of  that  point  bcfnrc  he  delivered  his  opinion ;  and 
Lord  ICardwieke  could  not  find  tliat  it  was  determined,  or  ever  came  on 
again.     Sec  2  Jac.  &  Walk.  2t)0.    The  question  is,  whether  Moseley's  re- 
port of  Sir  Joseph  Jekyll's  judgment  is  to  be  uivalidated,  because  it  cannot 
DC  found  iu  the  Register's  Book  ?  Is  tliere  any  tiling  in  principle  opposed 
to  the  doctrine  laid  down  in  the  former  part  of  this  note?    It  should  seem 
not.     Mr.  Butler,  mxufjido,  considered  the  case  of  PenvtUe  v.  iMscombe  tis 
establishing  these  three  propositions.    First,  that  when  there  is  a  mortgage,   Propositioms 
and  the  mortgagor  receives  the  rents  of  tlie  estate,  he  is  considered  to  nave   deducibte  from 
•a  equitable  scisiu  -,  Second,  that  when  the  mortgagor  does  not  receive  the  euH  in  text* 


^32  CAP.  XI.  WHO   MAY  CLAIM 

Ptrmn  ndetm-  In  general/  no  person  will  be  allowed  to  come  into  equity 

iUMU^M^'  ^^^  *  redemption  (y),  but  he  that  is  entitled  to  the  legal  estate 

isuat.  of  the  mortgagor. 

[  382  ]  Thus  (z),  where  the  plaintiff^  claiming  under  the  heir  gene- 

Genenl  heir  f^l^  came  to  redeem  a  mortgage,  and  the  defendant,  by  answer, 

^B4£^g     sJIkIv     ^0* 

iait  util  Iwrtd  Set  forth  a  deed  of  entail,  entitling  another  person  to  the  equity 
Jj^^  ^^     of  redemption ;   the  plaintiff  prayed  he  might  redeem  at  his 

peril,   but  the  Lord  Keeper  would  not  permit  him  to  do  i^ 
unless  he  could  make  out  that  the  estate-toil  was  docked. 
Bui  iUrd  per*        But  if  third  persons  be  interested  in  the  equity  of  redeo^ 
MM  inurttitd    ii^q   hqJ  \^^  q^  ^^y  ^||q  m^^  ^^  ]j|^  entitled  to  the  estate,  refuse 

may  rMMm,  y  ^  . 

tkMitniUM  to  redeem,   or  act  coUusively,  any  person  interested  will  be 

^«e  or  eol^  permitted  to  redeem. 

JifiiMrfMrt  rf       Thus  (a),  where  one  mortgaged  his  leasehold  estate,  and 

credUorsp  or  afterwards  became  a  bankrupt,  a  commission  issued,  and  a 


dUoTf  May  f»- 


Ferne^  Bamrd. 

▼ide  Exton  t.  Greue^ 

antea,  1S4,  of  this 

£15  Vin.  Abr.  460.— £d.l         *  edit— £d.]  ' 

Ob)  Lniiax  ▼.  Bvd^  1  Veni.  I8t. 


deem^ifoiken  (f)  ^^^^  ▼.  JDom'i^Mi,  Monk  (a)  FWmiUyii  v. 
nfuu  (m )  at  ^-  '^^mfrety  Qpaere,  wh^-e  ?  2  £q.  Rep.  30.  [Et  vide 
f€rUq^C9tt$»       ^*  ^^^'  ^^'  ^^  Baraard.  Rep.  SO.      1  Vera.  138,  and  a 


rents,  or  otherwise  auert  hU  tide,  he  ia  not  considered  to  hare  an  eqnit- 

able  seisin  ;  and,  TAsrd,  that  when  a  person  entitled  to  the  benefit  of  a  tniat 

does  not  assert  his  right  in  due  time,  the  trustee  ceases  to  be  a  trustee  for 

him,  and  becomes  a  trustee  for  the  actual  possessor.    The  mortgagee  wu 

trustee  of  the  equity  of  redemption,  in  the  first  instance,  for  Sie  eldest 

0on,  but  on  his  death  he  became  trustee,  not  for  the  heir  of  the  person  who 

once  had  the  risht,  but  neglected  to  assert  it,  but  for  the  representatiTe  of 

the  person  to  iniom  it  had  last  belonged.    These  observations  are  founded 

on  the  supposition  Uiat  the  report  in  Moseley  is  correct.    Indeed,  there 

seems  little  in  principle  to  produce  against  it. 

Credtfors  may        (N)  To  entitle  creditors  thus  circumstanced  to  redeem,  a  special  case  most 

redeem  on  thew*  ^  made  out,  as  that  the  assignees,  trustees,  or  executors  refuse,  coUade, 

ing  that  Inis-     or  are  insolvent.    In  Troughton  v.  Binkea^  6  Ves.  673,  where  a  bill  wss 

tees  or  execn^     brought  by  creditors  under  a  deed  of  trust,  praying  a  sale  and  not  a  re- 

tore  tefMHy  eol-   demption,  to  which  sale  the  mortgagee  would  not  consent,  it  was  held,  that 

huUf  [or  are        ^®  creditors  could  not  have  a  decree  for  a  redemption  afpainst  a  mortgagee, 

unaqfe^  unless  the  trustees  were  colluding,  or  it  was  unsafe  to  trust  them  with  the 

property,  which  was  not  the  case ;  and  the  bill  was  dismissed.  The  Master 
of  the  Rolls  observed,  that  the  plaintiffs  were  creditors  under  the  trust  deed. 
The  trustees  could  come  for  a  redemption  ;  but  he  doubted  wheflier  two  or 
three  creditors  could  come  in  their  own  names  to  redeem  for  their  own  be- 
nefit. It  struck  him  as  extraordinary  that  they  should  file  a  bill  to  redeem 
for  themselves,  and  so  gain  a  preference  -,  for  then  they  must  be  redeemed. 
But  it  was  admitted,  that  they  could  not  <:laim  to  redeem  to  that  extent ; 
but  if  any  creditors  choose  to  come  in  and  contribute,  then  all  were  to  hare 
the  benefit  His  Honor  also  thought  that  the  trustees  should  have  come 
and  have  claimed  the  benefit  for  the  creditors ;  not  that  the  creditors  them 
selves  should  come  in  the  first  instance,  and  as  a  matter  of  course.  To  en- 
title them  to  that  a  case  ought  to  be  made  ;  as  that  the  trustees  were  called 
upon  to  redeem,  and  refused,  or  that  they  were  colluding.  Doran  v.  iSSm/h 
sofi,  4  Ves.  631.  And  his  Honor  recognized  the  general  principle  laid 
down  by  Lord  Parker  in  Franklyn  v.  Feme,  and  sUtcd  himself  to  be  coo- 
firmed  in  opinion  by  the  authority  of  that  case,  as  well  as  by  analogy,  that 
the  court  could  not,  in  this  short  way,  decree  a  redemption ;  and  therefore 
dismissed  the  bill. — If  the  mortgagee,  pending  a  suit  by  the  creditors  of  a 
mortgagor  to  have  the  estate  sold  to  pay  their  debts,  obtain  a  decree  to 
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meeting  was  had  by  the  creditors  to  consider  wbether  the  assi^ 
nees  should  bring  a  bill  to  redeem.    Tlie  majority  of  the  cre- 
ditors were  of  opinioU|  that  it  was  not  advisable  so  to  do.    In 
consequence  of  this  opinion  the  assignees  could  not  do  it,  by 
an  express  clause  in  the  statute  of  the  5th  Geo.  2.  relating  to 
bankrupts.    The  rest  of  the  creditors  thought  it  was  advisable 
to  file  a  bill  for  redemption,  and  thereupon  brought  a  bill  in      L  ^^*^  J 
their  own  names  against  the  mortgagee  and  the  assignees,  pray- 
ing to  be  l^t  in  to  the  redemption  of  the  lease.    The  assignees, 
by  their  answer,  took  part  with  the  plaintiffs.     One  question 
M'as,  whether  the  creditors  of  a  bankrupt  had  a  right,  in  this 
case,  to  bring  their  bill  against  the  mortgagee  to  compel  him 
to  redeem,  making  the  assignees  of  the  bankrupt  defendants  i 
Mr.  Justice  Parker,  who  sat  for  the  Chancellor,  was  of  opi- 
nion they  had.    He  said  that  it  was  very  true  that,  in  general, 
00  person  should  come  into  equity  to  redeem,  but  who  was 
entitled  to  the  legal  estate  of  the  mortgagor  (o).    So,  if  an 
executor  were  willing  to  get  in  the  debts  of  the  testator,  there 
was  no  foundation  for  a  creditor  to  bring  his  bill  for  that  pur- 
pose.   That  in  general,  where  there  were  proper  persons  to 
get  in  the  estate  of  another,  a  court  of  equity  would  not  suffer 
either  the  creditors  of  the  testator  or  the  creditors  of  a  bank- 
rupt to  bring  a  bill  in  equity  in  order  to  get  in  that  estate. 
But  that,  if  an  executor  or  assignees  under  a  commission  col- 
luded with  a  debtor,  diere  was  no  doubt  but  a  creditor  might 
bring  his  bill  in  order  to  take  care  of  the  estate,  and  charge  the 
assignees  or  executors  with  such  collusion.    That,  in  this  case. 


foreclose,  the  creditors  may  nevertheleas  redeem  him  on  payment  of  prin- 
ci|«ly  interest,  and  cotts,  on  the  ^mid  of  fraud.  Soley  v.  SdMuryy  9  Mod. 
153.  And  if  lands  are  limited^  m  a  settlement  to  danghters,  with  a  proviso, 
that  if  the  heir,  executor,  or  administrator  of  the  settlor,  pavs  400f.  at  a 
certain  day  to  trostees,  that  then  the  limitation  shall  cease,  this  being  only 
a  kind  of  collateral  secnrity  for  the  money,  tiie  creditors  of  the  settlor,  or 
he  in  reversion^  may  redeem.  Frederick  v.  AfBBetmbef  t  Eq.  Ca.  Abr.  594. 
MS.  notes. 

(O)  Barnardlston  reduces  this  point  to  a  very  Ticions  bearing  in  bis  mar^  Ht  wAo  comm 
ginal  epitome,  tfaos :— ^*  The  mie  laid  down  that  no  person  shall  be  allowed   to  redeem  wmti 
to  redeem  in  equity  but  he  that  has  the  Ugol  estate,  u  right  \*  consequently,  tikem  a  titU» 
if  the  mortgage  be  in  fee  no  person  can  redeem^  not  even  the  mortgagor ;  , 

for  he  has  not  the  legal  estate,  that  being  in  the  mortgagee.  The  be!«t  ex- 
pression of  the  rule  would,  perhaps,  be  to  say,  that  he  who  comes  to  redeem 
a  mortgage  ninst  shew  a  title  to  the  equity  of  redemption.  Mere  possession 
without  title  will  not  give  any  person  a  right  to  redeem,  p«r  M.  R.  in 
CkoimuideUy  t.  CUntm^  t  Meriv.  173. 

On  a  suit  to  redeem,  the  morU;agee  cannot  object  that  a  valid  legal  con*    Bui  mortgagu 
veyance  to  him  is  not  stated.    If;  therefore,  the  bill  to  redeem  contains  an   cwmtt  object 
informal  aUegatlon  of  the  mortgage,   not  shewing  that  any  legal  estate   thai  a  tulid 
passed  to  the  mortgagee,  the  plaintm  mortgagee  in  possession,  cannot  take   eonteffOMce  i» 
advantage  o£  this  defect ;  for  that  would  be  objecting  to  his  own  titles  nsl  ttaUd* 
which  iSt  court  would  never  allow.    Roberts  ▼•  Clayton^  3  Anstr.  7 16. 
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liTHO   MAT   CLAIM 


[  384  ] 


EqmiywiQ  oa* 
mit  clainu  to 
redeem^  except 

Jrmdm 


[385] 


Hue,  ofttaifMd 
&y  /rawly  de* 
whwfewm* 


there  was  a  meeting  of  the  creditors  of  the  ba&krapt  to  consf- 
der,  whether  it  was  proper  that  the  assignees  should  bring  a 
bill  in  order  to  be  let  in  to  a  redemption  of  his  estate;  and 
the  majority  of  the  creditors  were  of  opinion  that  it  was  not 
That  the  assignees  therenpon  could  not  bring  this  bill,  that 
was  for  the  benefit  of  die  bankrupt's  estate.  That  any  creditor 
therefore  had  a  right  to  bring  such  bill  under  peril  of  costs. 

And  a  court  of  equity  ^ill  assist  all  persons  claiming  an 
equity  of  redemption^  unless  their  title  is  directly  against  con- 
science. Tlicreforc,  where  A.  (t)  married  a  young  heiress,  and 
by  indirect  means  [nocured  her  to  levy  a  fine  of  her  inheritance 
when  she  M'as  under  nge(^),  and  A.'s  itither  was  one  of  the 
commissioners  who  took  the  fine,  and  the  uses  of  the  fine  were 
declared  to  be  to  her  and  her  husband,  and  the  heirs  of  tbeir 
two  bodies*,  remainder  to  the  heirs  of  the  survivor.  The  wift 
died  in  her  minority  without  issue,  and  her  husband  sarvived 
her,  and  made  a  mortgage  of  the  estate,  and  died  without  issue, 
and  the  estate  descended  to  his  heirs.  But  die  heir  at  law  to 
the  heiress,  who  had  levied  the  fine,  had  purchased  in  the  mort- 
gage, and  got  into  possession  and  levied  a  fine,  and  five  years 
passed,  and  the  deed  declaring  the  uses  of  the  first  fine  was  lost. 
Then  Ae  heir  of  A.,  who  was  entitled  under  the  first  fine  and 
deed,,  filed  a  bill  to  have  a  discovery  of  the  deed,  and  a  re- 
demption of  the  mortgage.  The  heir  at  law  of  the  heiress 
pleaded  the  ill  practices  in  obtaining  the  fine,  and  also  his  own 
fine  (c)  and  non-claim,  and  that  there  was  no  such  deed  as  that 


(6)  Paekingion  v.  Barrow,  Pre. 
Ch.  S16.  [&  C.  ft  Eq.  Ca.  Abr.  474. 
-.Erf.] 


(c)  Quare,  eb  to  the  Taiidity  ef 
this  fine,  if  levied^  'vrhtle  in  posKi^ 
sion  under  the  mortgage  (a). 


Settlement  lif 
real  ettaie  fry 
hffant  previous 
to  marriage. 


(P)  As  to  settlements  liy  infants  of  their  real  estate  befbre  marriage,  see 
CUmgh  V.  Ckfwffky  5  Ves.  717.  &  C  S  Wooddes.  Lect.  453.  Atheil^s  Sett 
57.  MUner  ▼.  Uareioood,  18  Ves.  275.  To  enable  an  infant  tenant  for  life 
(with  remainders  over  to  her  tssne)  to  levy  a  fine,  or  suifer  a  recoYcry^  ibr 
the  purpose  of  settling  her  estate,  and^  advancmg  lier  in  marriiige,  a  writ 
of  privy  seal  must  be  obtained.  The  course  of  proceeding  is  for  the 
crown  upon  the  petition  of  the  infant  and  her  iruardian,  to  grant  ktten 
nndcr  the  privy  seal  to  the  Judges  of  the  Conit  of  Common  Pleas,  direct- 
ing them  to  permit  the  infant  to  levy  a  fine  or  snfTer  a  recovery,  it  is  tiiefi 
in  the  discretion  of  the  conrt  to  pennit  the  fine  to  be  levied,  or  the  reeoYciy 
suffered,  according  to  the  circumstances.  Voe  v.  Rawding^  2  Barn.  & 
Aid.  450.  If  the  court  permits  a  fine  to  be  levied,  or  a  recovery  suf- 
fered, still  it  seems  the  infant  may  elect  to  confirm  or  annol  it  when  she 
comes  of  age ;  for  which  see  ^noii.  Trea.  on  Rec.  1890,  p.  139,  140.  Tlie 
mode  therefore  of  suing  a  writ  of  privy  seal  to  enable  an  infant  fhie  to 
levy  a  fine,  or  suffer  a  recovery,  is,  at  the  present  day,  rarely  resorted  to, 
being  superseded  by  the  modem  practice  of  applying  for  an  act  of  pariia- 
ment  in  the  first  instance. ' 
IMreeonct'M.  (Q)  The  determination  of  the  court  seems  to  have  proceeded  on  the  cir- 
cumstance of  fraud,  which  it  considered  snfiictent  to  avoid  the  fine ;  and 
that  being  the  case,  the  heir  at  law  of  the  heiress  was,  by  his  possessioa 
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of  wbicli  the  discovery  was  sought,  or  if  there  was,  it  wa!(  ob- 
taiiied  by  fraud.  '  And  one  ground  of  argument  uscfd  against 
the  heir  of  A.  was,  that  the  Court  of  Chancery  would  not 
assist  A.'s  heir,,  who  claimed  under  a  fine  so  ill  obtained,  and 
the  ratlier  for  tliat  such  heir  was  a  volunteer  without  any  agree- 
ment, previous  to  the  marriage  of  the  heiress,  to  settle  her 
estate.  El  per  curiam,  the  defendant  insists  there  was  no  such 
deed,  or  if  there  was,  it  was  obtained  by  practice,  and  also 
on  a  fine  and  non-claim,  and  also  that  A.'s  fatlier  could  not 
have  been  assisted  here,  and  the  plaintiffs  claim  under  him. 
u4U  titles  at  law  that  are  not  directly  against  conscience,  shall 
be  assisted  here  to  a  redemption,  and  if  there  were  only  a  ble-  [  386  } 
mish  in  the  title,  so  should  the  heir  of  A. ;  but  the  fine  and 
non-claim  cannot  be  got  over.  The  plea  is  good ;  dismiss  the 
bill. 

But,  although  the  power  of  redemption  be  an  ancient  right,  EptUfi  of  m- 
which  the  mortgagor  and  all  claiming  under  him,  whether  by  ^ff^^^ 
voluntary  conveyance  or  otherwise,  are  entitled  unto,  yet,  being  «6<«  rules^ 
a  right  originating  in^  and,  in  hct,  created  by,  a  court  6( 
equity  (^2),  it  is  made  subservient  to  their  rules. 

And  it  is  said  to  be  a  maxim,  that  none  can  come  to  redeem  Right  t^redeem 
a  mortgage,  when  the  mortgagee  cannot  compel  the  payment  of  mtw/fre'rea* 
the  mortgage  money;  for  the  remedy  ought  to  be  reciprocal (r).  i^rocaL 
Thus  one  ground  upon  which  the  court  doubted  whether  it 
should  decree  a  redemption  in  the  case  of  Ct^lestone  v.  Box^ 
well  (e)  before*mentioned,  was  because  Wl  B.  had  no  remedy 
to  recover  his  money. 

(if)  Sayh  ▼.  F^eeland^  2  Vent  350.      [S.  P.  WkUe  v.  Emtf  %  Vent.  S4iK 
(e)  Supra,  157.   Com.  Rep.  609.      — £(l.] 

■^  -  ■  ■     

under  the  mortgage,  remitted  to  his  ancient  right,  and  then  aa  owner  and 
not  as  mortgagee,  he  levied  the  fine  to  strengthen  the  tiUe. 

We  may  here  observe  what  perhaps  woald  more  appropriately  have  been   2V<m-eItflm  «• 
iotrodaced  in  a  former  note,  antea,  2if ,  of  this  edit^  n.  TP),  thaf^nrith  re-  ji^g  beguu/rmm 
spect  to  the  non-claim  on  a  fine,  if  the  mortgagee  l>e  disseised,  and  the  Hate  of  tender 
disseisor  levy  a  fine,  and  five  years  pass  after  the  proclamations  without  ^^  payment  ^ 
entry,  whereby  Uie  mortgagee  wiU  m  barred,  yet  if  the  mortgagor  pay  money. 
or  tender  his  money  to  the  mortgagee  at  the  time  appointed  for  perform- 
ance of  the  condition,  he  will  be  altowed  five  vears  from  the  time  of  such 
tender  or  payment  to  prosecute  his  right  in  ny  Ihe  second  saving  of  the 
statute  4th  Hen.  7.  c.  24 ;  because  his  tiUe  to  the  legal  esUte  did  not  accrue 
tm  payment  or  tender  of  the  money.    StoweU  v.  JLord  Zoucke^  Plow.  37S. 
2  Bac.  Abr.  5S9.  Shep.  Prac.  Cpnn.  74.  79. 

(R)  So,  on  the  other  hand,  if  the  representative  of  the  mortgagee  comes  Absence  of 
to  foreclose,  and  the  mortgagor  cannot  compel  the  re-conveyance  of  the  pwrtgaget^o 
estate  by  reason  of  the  absence  of  the  heir,  or  the  loss  or  pawn  of  the  Adr,  orUtoeor 
title*deeds  or  otherwise,  no  decree  will  be  pronounced ;  and  the  executor  pawn  (^deedOf^ 
of  the  mortgagee  wiU  be  enjoined  not  to  proceed  at  law  on  the  bond  or  wiU  prevent  k» 
other  coUateral  security  until  he  can  find  the  heir.    Sehoole  v.  SaU^  l  Sch.  executor  from 
&  L«f.  177.  S.  C.  antea,  p.  15,  of  this  edit  n.(L).    But  an  instance  of  an  mnng  at  tev. 
irredpTocal  mortgage  is  adduced  in  n«  (&],  antea,  1S6>  of  this  edit* 
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CAP.  Xt. 


WHO   MAT   CLAIl^ 


Reiemniumde' 
€r€edabsoUiiebff 
or  on  conditUmf 

[387] 

according  to 
JuMtice  of  cate» 

RedempiioH 
wiewcd  accord* 
<itf  to  tiilcrtt^ 
^faffikmU, 


Mortgagor^  y 
Ac  Witt  Wit  mi- 
d^olee  lo  re- 

[388] 
decM,  omnof 
try  wtHdiiffqf 
mortgage; 


and y  in  oUanpf- 
tMir  to  oter» 
tfrom  mart' 
gagCy  wmstpay 
aUmortgage^o 
expeueeg  m  de- 
f coding  it. 


[  389] 


And  the  mortgagor,  or  those  claiming  through  hita>  onap' 
plication  to  the  court,  will  have  redemption  decreed  to  them 
absolutely,  or  under  certain  conditions,  according  to  the  nature 
and  justice  of  their  case« 

The  court,  in  the  exercise  of  this  jurisdiction,  views  mort- 
gages  after  forfeiture  in  two  different  lights,  according  to  the 
interest  of  the  parly  from  whom  the  application  comes.  If 
the  mortgagor  seeks  for  redemption,  he  must  do  equity  to  the 
mortgagee,  or  the  court  will  consider  the  estate  as  absolute  in 
the  mortgagee.  On  the  other  hand,  if  the  mortgagee  files  bis 
bill  to  foreclose,  the  court  will  enter  into  the  essential  nature  of 
the  contract,  and,  considering  the  transaction  merely  as  a  loan, 
oblige  him  to  submit  to  be  redeemed  on  the  condition  originally 
stipulated }  the  payment  of  the  principal  advanced  with  legal 
interest. 

A  steady  attention  to  this  mode  of  construction  will  esplim 
the  principles  of  the  generality  of  the  cases  on  this  head. 

Thus(y),  where  the  defendant,  being  a  moitgagee  of  the 
premises,  afterwards  purchased  the  same  for  valuable  consi' 
deration;  and  the  plaintiff*,  having  the  title  of  redemption, 
would,  before  he  redeemed,  have  had  the  validity  of  the  mort- 
gage tried  at  law;  the  court.  On  reading  precedents  on  the 
plaintiff's  part,  was  of  opinion,  that  the  defendant  being  a  pur- 
chaser for  a  valuable  consideration,  the  plaintiff  ought  to  de* 
clare  whether  he  would  redeem  the  mortgaged  premises  or  not| 
before  he  endeavoured  to  avoid  the  title ;  it  being  against  the 
rule  of  justice  for  the  plaintiff  to  have  the  equity  of  redemp^ 
tion  from  the  defendant  after  he  had  endeavoured  so  to  do ;  and 
tfiat,  if  he  would  redeem,  he  ought  to  pay  the  defendant  all  his 
principal  money  due  thereon  with  damages  and  costs ;  which, 
he  refusing  to  do,  the  court  dismissed  the  bill. 

And,  where  the  mortgagor  (g),  being  an  infant,  by  his  guar- 
dian had  endeavoured  to  defeat  the  mortgagee  and  overthroiv 
his  title,  and  the  mortgagee  prevailed,  the  latter,  on  application 
to  redeem,  [by  the  former]  having  sworn  he  had  paid  a  consi- 
derable sum  more  than  his  costs  aa  taxed,  was,  on  the  account, 
allowed  all  he  had  expended ;  and  the  mortgagee  having  (unfier 
an  apprehension  that  his  mortgage  would  have  been  defeated  at 
law)  got'  administration  in  the  Spiritual  Court  as  principal  cre- 
ditor, was  allowed  the  costs  expended  there  also(s). 

(/)  Smtk  V.  Valence,  1  Rep.  in 
Ch.  170.    £t  Tide  Cowp.  Rep.  601. 


(g)  Bameden  ▼.  LMtgUy^  f  Vera. 
5S6. 


Second  wnortga^      (S)  And  where  the  second  mortgagee  brought  a  biU  to  redeem  the  lint 
gee  redteming    mortgagee,  who  bad  been  put  to  great  charge  m  foreclosing  the  mortgagor, 
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So(k),  altfaougfai  generally,  the  mortgagee  cannot  compel  tbei  Mortgagor  ad- 
mortsflgor  to  redeem  before  the  time  agreed  upon,  videlicet,  the  ^^^^/^y 
day  appointed  for  re^payment  of  the  money;  yet,  if  a  hard  appointed  for 
baigain  be  made  against  the  mor^^or,  he  will  be  admitted  to.  ^^Sr^eecat^ 
redeem  before  that  time.    Thus,  where  die>laintiff  (t),.  being  y^-^Yk^'tSi^ 
seised  in  possession  of  lands  worth   15/.  per  annum,  and  of 
other  lands  in  reversion  subject  to  incumbrances,  in  1657,  in 
consideration  of  320/.|  demised  those  lands  by  deed  and  fine 
to  the  defendant  for  99  years  at  51.  per  annum  rent,  upon  con-^ 
dilion,  that  if  the  plaintiff,  or  his  heirs,  should  pay  the  de« 
fendant  380/.  in  1688,  then  the  cojiiisees  of  the  fine  should 
itand  seised  to  the  use  of  the  plaintiff  and  his  heirs ;  and  the 
plaintiff  covenanted  for  the  defendant's  enjoymeilt  accordingly. 
Within  a  few  years  after  this  conveyance  made,  two  old  lives, 
OD  which  the  reversionary  interested  depended,  happening  to 
drop,  the  estate  became  45/.  per  annum;  and,  in  1682,  the 
plaintiff  brought  his  bill  to  be  admitted  to  redeem  the  premises,       [  390  ] 
sad  to  have  an  account  of  profits  from  the  date  of  the  deed^ 
alleging  that,  though  the  deed  was  in  that  form^  yet  it  was 
agreed  between  him  and  the  defendant  that  it  should  be  a 
mortgage,  and  redeemable  at  any  time  upon  payment  of  3201, 
and  interest.    And  although  there  was  no  proof  of  any  other  Provuo  for  re* 
agreement   than  the  deed,  and  there  was  a  bond  to  perform  tumedfr^ht- 
the  covenants  of  the  deed ;  and  it  appeared  that  the  estate  con-  ^^^^^  ^ 

vrt/c£  it) 

listed  chiefly  in  old  buildings  and  a  mill,  and  that  the  defendant 
had  laid  out  above  100/.  in  repairs ;  yet,  in  regard  the  plaiiH* 
tiff's  mother  died  within  three  years  after  the  deed  was  made, 
whereby  the  revenue  exceeded  the  interest  of  the  money,  the 
Lord  Keeper,  notwithstanding  there  was  a  contingency  at  the 
time  of  the  deed,  thought  this  an  unreasonable  bargain,  and 
decreed  an  account  of  the  profits  ab  origine,  with  redemption 
on  payment  of  what  the  profits  fell  short  of  the  320/.  and  in^ 

[h)  Naweamb  v.  BmAam^  1  Vem.  t  Ch.  Ca.  158.  and  Com.  Rep.  349. 

tH,  [S.  C.  1  Vem.  7.  S14.  S  Vent.  ^Ed.} 

365.   9  Freeaa.  67.  antes,  116  and  (i)  IWoev.Broddttt,  lVem.163. 

IfSy  of  this  edit    Bt  vide  Barrel  ▼.  ibid.  394. 
Sabime,  1  Vem.  f68.    S  Vent  198. 


Ike  coot  held,  that  the  costs  which  tlie  first  mortgagee  had  incnrred  should  Jlrsf ,  wmtt  fa$ 
sot  be  taxed,  as  In  the  cise  of  an  adversary  suit)  bat  that  the  first  incnm-  txpoaao tf firoi 
braacer  shoald  l>e  allowed  his  costs  and  charges  as  in  the  case  of  a  solicitor  mmigagtt  ta 
who  lays  out  tooney  for  his  client;  and  that  the  profits  of  the  mortgaged  fonSotingi 
premises  shoald  l>e  first  applied  to  pay  off  those  costs  before  they  went  to 
iiak  the  prindpsl.    Umax  t.  Htd«,  S  Vem.  185 ;  antea,  189,  of  this  edit 
a.  (Q).   Et  ^de  postea,  1068,  where  the  modem  deeisieas  on  the  sabject  of 
Costs  are  Introduced  in  the  notes. 
(T)  As  to  this,  see  aalea,  1S5^  of  thtoedlt  n.  (P). 
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CAP.  XI. 


WHO   SCAT  CLAIM 


[391  ] 


MortgQgte  nunf 
ntain  ponsea- 
»ian  till  paid 
Py  /,  end  C. 

Fraudulent  pM- 
Measiou  taken 
.fromnwrtgugw. 

Further  charge 
must  be  paid 
though  title  df- 
feetive. 


Jdeney  <m  one 
estate  for  more, 
and  further^ 
charge  on  an- 
other  for  less 
than  value,  one 
estate  not  re' 
deemable  with' 
out  the  other. 


terest ;  and  bis  Lordship  appointed  the  same  to  be  paid  at  a 
day  certain,  not  to  expect  till  l688|  according  to  the  cooditioa 
of  the  deed. 

The  Court  of  Chancery  will  not  allow  a  purchaser  to  oblige 
a  mortgagee  in  possession  to  quit  the  estate  to  him,  unless  he 
will  first  pay  him  principal,  interesti  and  costs  (A)  (u). 

If  possession    be   obtained  against  a   mortgagee  hj  fraud, 
pending  a  suit,  it  must  be  restored  before  there  can  beaoj   * 
redemption  (l). 

If  part  of  an  original  mortgage  be  paid  off  (m),  and  then 
a  further  sum  be  borrowed  by  the  same  parties  on  a  defective 
title,  the  last  sum  must  be  paid  off,  on  redemption,  as  well 
as  the  first  (x). 

Where  the  mortgagee  first  lent  money  to  the  mortgagor 
upon  a  particular  tenement,  and  afterwards  advanced  him  a 
fiirther  sum   on  another  estate  (n) :  and  the  latter  turned  out 


(k)  Daioy  V.  Barker,  S  Atk.  9. 
[S.  L.  Bime  ▼.  Hartpole,  15  VId. 
Abr.4a6.^£d.] 

(2)  Ijmt  ▼.  Crisp,  Yin.  Abr.  ttt 
Mortgage  (T).  Ca.  16.  p.  467.  1  Rq. 
Ca.  Abr.  599,  pi.  90.  [i5  Vin.  Abr. 
467,  pi.  16.  S,  C.  S  Bro.P.  C.  111. 
£t  vide  postea,  1081.— £d.] 

(m)  Rayson  v.  Sacheverel,    inmu 


[755.    1  Vera.  41.    2  Ch.  Ou  96.^ 
Ed.\ 

{n)  Pope  ▼.  Omiow,  t  Vera.  fiS. 
Margrave  ▼.  Le  Hook,  ibid.  S07. 
Cator  V.  CharUon,  and  ColUt  v.  Mws- 
don,  t  Ves.  jnn.  377.  1  Vera.  t9. 
845.  doubted  Ex  parte  King,  1  Aik. 
300. 


Mortgagee  not 
compellabU  to 
give  up  securi' 
ties  till  paid 
hismonetf. 


Priority  qf  re- 
demption  where 
Jfrst  mortgage 
is  defective. 


Legal  and 
epiitabU  Htle 
preferred  to 
equitatle  title 
only. 


(V)  A  mortgagee  cannot  be  compelled  to  give  np  his  lecnritiea  until  be 
has  his  money  in  his  pocket.  Where  therefore  an  order  had  been  obtained 
directing  him  to  release  the  mortgaged  premises  and  give  np  the  securities 
on  payment  into  court  of  the  mortgage  money,  the  amount  of  which  wu 
disputed*  the  Lord  Chancellor  discharged  the  order.  Postlethumite  v. 
Blyihe,  S  Madd.  Rep.  942.  Nor  will  a  mortgagee  in  possession  be  deprived 
of  that  possession  while  any  thing  remains  due ;  but  if  he  refuses  to  swear 
that  any  thing  is  due,  then  he  will  be  ordered  to  re-convey.  QusirreU  v. 
Be^kford,  13  Ves.  377. 

(X)  See  the  same  law  in  Purrfoy  v.  Purvey,  1  Vera.  39. 

If  a  man  mortgage  lands  by  a  defective  conveyance,  and  afterwards 
mortgage  to  a  second  person  by  an  assurance  which  is  good  and  efiectnsl 
with  notice,  the  second  mortgagee  shall  prevail,  because  he  has  the  security 
which  carries  the  legal  title ;  and  equity  will  not  interpose  when  both  are 
equally  on  a  valuable  consideration.  But  if  a  man  mortgage  by  a  defective 
conveyance,  and  there  are  subsequent  creditors  whose  debts  do  not  origi»> 
ally  affect  the  land,  equity  will  supply  such  defective  conv^ance  agaiast 
such  subsequent  incumbrancers  who  acquired  a  legal  title  anerwards ;  far 
since  the  subsequent  creditors  did  not  orisrinally  take  the  lauds  for  tbrir 
security,  nor  had  in  view  an  intention  to  affect  them,  when  aftnwards  tke 
lands  are  affected,  and  they  come  in  under  the  very  person  who  is  obliged 
in  conscience  to  make  the  defective  security  good,  they  wiU  be  held  to 
stand  in  his  place,  and  will  be  postponed  to  such  defective  conveyance. 
Per  Sir  Heneage  Finch,  Lord  Keeper,  1  £q«  Ca.  Abr.  3S0,  pi.  1.  and  see 
similar  law,  postea,  538  Se  54S ;  but  observe  the  notes  thera  for  Importaat 
qualifications  of  the  Lord  Keeper's  law. 

If  the  inheritance  of  land  mortgaged  for  a  term,  be  conveyed  by  a  de- 
feasible  but  equitable  title,  and  afterwards  conveyed  to  another  by  a  legal 
and  equitable  title,  the  latter  shall  have  the  benefit  of  the  equity  of  re- 
demption, per  Parker,  Lord  Chancellor,  in  Hagshaw  v.  Yates,  1  Stra.  S40. 
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more  valuable  than  the  money  due,  but  the  first  mortgage  was    - 
deficient  in  point  of  value,  the  court  would  not  suffer  the  one 
estate  to  be  redeemed  without  the  other  (y). 

So,  if  a  man  makes  two  several  mortgages  of  distinct  lands,       [  39$  1 
and  then  dies  (o),  and  his  heir  endeavours  to  defeat  the  mort-  ^J[  ^j^  '^ 
gagee  of  one  of   the  estates,   by  setting   up  an  entail,  and  tatesforneitkerf 
afterwards   applies  to  redeem ;   he  shall  redeem  both  or  nei- 
ther (z), 

(•)  Margraxe  ▼,  i>  Uook^  i  Vera.      245.   Max.  Eq.  65,  GG.   2  Vcs.  jun. 
«07.  1  Eq.  Ca.  Abr.  S«5.  7.  1  Vern.      376,  377. 


(Y)  In  like  manner  it  was  holden  in  Shuitleworth  v.  Laycock,  1  Vera.  245,  Text  conflrmed, 
where  A.  had  two  mortgages  on  different  independent  estates  of  the  mort- 
gagor, one  a  deficient  security,  and  the  otiier  more  than  sufficient,  that  the 
mortgiigor  could  not  redeem  the  latter  without  making  good  the  deficiency 
of  the  other  security.  Tlie  same  doctrine  was  acknowledged  in  Pure/ov  v. 
Pw^ou^  1  Vern.  29.  The  authority  of  Pope  ▼.  Ondaw  was  questioned  by 
Lord  Hardwicke,  in  King  Ex  parte,  1  Atk.  300 ;  but  perhaps  without  rea- 
son. The  Master  of  the  Rolls  in  Jonee  v.  Smithy  cited  inm,  and  in  the 
next  note,  recognized  it  as  a  standing  authority ;  and  the  subsequent  deci- 
sions haTe  fuUy  confirmed  the  princ^les  on  which  that  determination  was 
founded. 

It  is  proper  in  this  place  to  apprise  the  student,  that  the  rule  preventing  Owf  lenant  in 
a  redemption  hy  piece-meid,  apphes  only  where  the  same  person  is  entitled  common  nuiy 
to  the  equity  of  redemption  on  both  estates.  If,  therefore,  A.  and  B.  join  redeem,  though 
in  the  mortgage  of  one  estate  to  C,  and  afterwards  A.  mortgages  another  the  other  haa  ' 
estate  to  me  same  mortgagee,  B.  may  redeem  the  estate  in  which  he  has  mortgaged  a 
a  joint  equity  of  redemption,  without  being  obliged  to  redeem  the  other  gecond  estate, 
estate  also.     Jonee  v.  Smith,  2  Vcs.  jun.  376. 

(Z)  This  rale  does  not  depend  on  the  attempt  to  defeat  the  estate  of  the 
■nortgagee,  nor  is  it  a  rule  confined  to  redemptions  by  the  heir  only ;  it 
holds  eonally  in  reference  to  a  mortgagee  and  purchaser. 

1st.  with  respect  to  a  mortgagee  of  the  eauity  of  redemption,  it  Is  oh-    Second  mortga* 
serrable  that  the  original  mortgagee  is  not  to  be  entangled  with  any  ques-   gee   redeeming, 
tions  which   may  arise  between  the  subsequent  mortgagees.     He  has  a   m^H  take  both 
right  to  be  redeemed  entire,  and  not  by  parcels.    9  Mod.  396.    **  His   mortgagee  or  , 
right,*'  observed  Lord  Hardwicke,  in  T^ley  v.  J>art«  (15  Vin.  Abr.  447.),    meither. 
**  undoubtedly  stood  so  with  regard  to  the  mortgagor,  and  consequently 
with  regard  to  the  subsecjuent  mortgagees ;  for  the  mortgagor  could  not  hurt 
him  by  placing  his  right  in  another  s  hands,  nor  was  there  iiny  precedent 
where  such  a  redemption  was  ever  allowed,  and  therefore  his  Loniship  was 
of  opinion,  that  if  A.  mortgaged  two  estates,  viz.  Black  Acre  and  White 
Acre,  to  B.,  and  afterwards  mortgaged  Black  Acre  to  C,  and  after  that 
White  Acre  to  D.,  the  court  could  not  decree  a  redemption  of  B.'s  mort- 
gage by  proportionable  contributions  of  C.  and  D. ;  for  if  a  man  mortgaged 
all  his  estate  to  one  person,  he  might,  it  was  true,  split  it  into  ten  puisne 
mortgages  more ;  but  if  all  these  subsequent  mortgagees  should  hare  a 
right  to  redeem,  on  payment  of  proportionable  contributions,  it  would  be 
fanposslble  for  the  first  mortgagee  to  come  at  his  right  till  all  those  propor- 
tions were  setUed  which  mifpit  and  generally  did  take  a  great  deal  of  tune, 
and  often  produced  trials  at  law,  and  after  all,  there  ought  to  be  so  many 
different  redemptions  and  times  given  for  them  (either  half  years  or  quar- 
ters), before  the  first  mortgagee  could  come  at  his  money,  or  obtain  a  fore- 
closure, which  appeared  to  his  Lordship  to  be  verv  inconvenient,  and  pro- 
ductive of  g^eat  discredit  to  this  kind  of  security  by  mortgage." 

In  this  case,  if  C.  had  redeemed  the  original  mortgage,  he  would  have   And  eetate  not 
been  entitled  to  hold  both  estates  (though  Black  Acre  only  was  comprised   originally  com- 
in  his  owismort|iH^e),  till  he  had  been  repaid  all  that  he  had  disbursed,  in   jnieedin  hie 
discharge  of  B.'s  mortgage,  and  likewise  all  that  was  due  to  him  on  his    mortgage,  he- 
own  mortease,  and  D.  would  not  have  been  admitted  to  redeem  him  but    eomen  charge- 
on  those  te^m^^  fur  C  could  not  have  redeemed  B.  but  bv  un  entire  re-    atU  with  mi 
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except  where  he      But  thb  nilc  holda  Bot  when  the  heir  claims  by  piudiaKy 
ekue,mdnoi     ^^  '^^  by  descent     Thu8|  where  A.  and  B.^p),  tenants  for 

(p)  BremUy  t.  HmmmT,  f  Ch.  Ca.  tS. 
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dempticm  of  all  tint  was  in  mortfage  to  B.,  and  haviiiK  so  done,  be  ft)ood  in 
B.'b  placa,  and  had  the  same  right  a«  he  had,  via.  to  oe  redeemed  entire, 
both  as  against  the  mortgagor  and  as  against  D.  the  sabseqnent  mortgsfee ; 
and  althon^  bv  a  redemption  of  this  lund,  Wliite  Acre,  which  was  not 
comprised  m  C.  s  mortgage,  would  have  become  cliarged  with  his  debt, 
yet,  said  the  Chancellor,  in  TUlev  ▼.  Davis,  ubi  snpra,  it  was  no  new  thing 
for  a  nnan,  by  a  subsequent  accident  (as  by  payment  of  money),  to  gain 
lands  as  a  security  for  his  debt  more  than  he  contracted  for,  and  wfaich 
otherwise  would  not  have  been  liaUe  to  it ;  and  his  Lordship  mentioned  tke 
case  of  B&vey  ▼.  Smithy  l  Ch.  Ca.  1S4.  SOI,  and  Actom  ▼.  Peiree^  S  Vem.  480. 
So,  in  the  case  of  Fribourg  ▼.  Lord  Poarfret,  at  the  Rolls,  I6th  July,  m5, 
Amb.  733,  the  plaintiff  had  two  distinct  mortgages  on  two  different  estatn, 
secured  by  separate  instruments,  and  Lord  Pomfret  had  a  second  mort- 
gage on  one  of  the  estates  only.  The  plaintiff  filed  a  bill  of  foreckmre 
against  the  mortgagor,  and  subsequent  incumbrancer,  who  applied  to 
redeem  the  estate  of  which  he  had  the  second  mortgage.  But  Sir  Thomai 
Sewell,  M.  R.  decreed  that  Lord  Pomfret  must  redeem  ^e  mortgagei  on 
both  estates,  or  stand  foreclosed. 

Sdly.  The  rule  is  equally  applicable  to  a  purchaser  of  the  equity  of  re- 
demption who  applies  to  redeem,  as,  to  tne  heir  or  second  mortgtgee. 
S  Ves.  jun.  S76.    Thus,  in  the  case  of  Carter  Ex  parte^  Amb.  733,  where 
a  bankrupt  had  two  separate  mortgages  of  two  different  estates  to  the 
same  person,  and  afterwards  sold  the  equity  of  redemption  of  one  of  them 
to  the  petitioner  Carter.    A  commission  being  taken  out,  Carter  petitioned 
that  he  might  redeem  the  mortgage  on  the  estate  which  he  had  pnrchated. 
But  the  petition  was  dismissed,  without  prejudice  however  to  the  peti- 
tioner's right  to  bring  a  bill,  which  would  have  been  the  proper  mooe  of 
proceediiu;.    Nothing  more  appears  of  the  case,  but  from  tiie  antlioritiei 
cited,  and  the  arguments  of  counsel,  it  appears  to  have  been  admitted  by 
the  court,  that  where  there  are  two  separate  mortgages  of  different  estitet 
to  the  same  person,  a  purchaser  of  the  equity  of  redemption  of  one  of 
them  cannot  redeem  that  mortgage  onlv,  but  if  he  redeems  at  all,  he  mutt 
redeem  both.    This  is  tiie  principle  dednced  from  it  by  Mr.  Wooddeson,  in 
his  Lectures  (vol.  ii.  p.  160.),  and  by  the  counsel  af^^veiufo,  in  Birch  t. 
fUomet,  S  Anstr.  4S8-    In  the  letter  place,  the  rule  is  supported  under  the 
doctrine  of  notice,  thus :— If  A.  mortgages  two  estates  to  B.  by  separsto 
conveyances,  and  afterwards  sells  one  of  them  to  C,  without  informing 
him  of  Uie  mortgage  of  the  other  estate,  yet  as  A.  could  not  redeem  tiie 
one  estate  without  redeeming  the  other,  so  neither  should  C,  for  notice 
of  the  one  mortgage  to  B.  is  constructive  notice  of  the  whole  equit5r,  which 
by  proper  inquiries  he  ought  to  have  made  himself  acquainted  with;  citing 
Carter  Ex  parte,  Amb.  733.    The  rule  in  this  shape  assumes  something  of 
an  arbitrary  cast,  but  it  is  too  well  settled  to  be  shaken.     In  Ireeoa  v. 
Demtj  9  Cox's  Ca.  Ch.  425,  the  Master  of  the  Rolls  said  he  did  not  know 
why  such  a  rule  was  ever  laid  dovm,  bat  it  had  been  decided  by  many 
cases,  that  a  mortgagee  of  two  distinct  estates,  upon  distinct  transacttoo^ 
from  the  same  mortgagor,  was  entitled  to  hold  both  even  against  the  par- 
chaser  of  the  equity  of  redemption  of  one  of  the  mortgaged  estates,  with- 
out notice  of  tiie  other  mortaage,  until  payment  of  the  whole  money  due 
on  both  mortgages,  and  his  Honour  thought  the  parties  Interested  in  the 
equity  of  redemption  of  the  mortgage  on  the  second  estate,  were  necessary 
parties  to  a  suit  instituted  by  the  purchaser  of  the  equity  of  redemption 
of  the  first  estate,  to  redeem  both  mortgages. 

3dly.  The  same  rule  is  applicable  where  the  mortgagor,,or  those  daiminf 
under  him,  tender  to  the  mortjgaaee  his  principal,  interest,  and  costs,  under 
the  statute  7  Geo.  t,  c.  90,  cited  and  commented  on  antea,  168  to  170,  oC 
this  edition.  If  the  mortgagee  have  other  mortgages  than  the  one  which 
supports  his  ijectinent.  and  the  mortgagor  moves  to  stay  proceedings,  on 
payment  of  principal,  mterest,  and  costs,  it  is  optional  with  the  mortgagee 
whether  he  will  submit  to  be  redeemed  as  to  that  one  mortgage  only,  with- 
out being' redeemed  also  as  to  the  mortgages  on  tiie  other  estates.    In  Ret 
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life,  remainder  to  their  son  in  tail,  mor^riigecl  the  knds  so 
settled,  A.  died,  and  afterwards  the  mortgagee,  finding  bis  secii^ 


y.  Soiijfj  9  W.  Black.  Rep.  7t6,  it  appeared  that,  io  1769,  one  Fowles  a»* 
signed  the  premises  in  question  to  Bowland,  to  secnre  1491.  with  interest. 
Io  1766,  Bowland  assigned,  by  way  of  nnder  mortgage,  to  J.  9.  to  secnre 
1002.  and  interest ;  and,  in  1768,  Bowland  and  J.  3.  assigned  to  Kaye,  the 
lessor  of  the  plaintiff,  to  secure  1142.  6sl  6d.    There  were'ahw  two  other 
mortgages  from  Bowland  to  Kaye,  of  different  premises,  the  one  to  secure 
5252.  and  the  other  9002.  with  interest.     Bowuind  became  baidErupty  and 
all  his  estate  and  effects  were  duly  bargained  sold  and  assigned  to  Soley 
the  defendant,  who  thereby  became  the  nnder  mortgagor  of  the  estate  in 
question,  and  also  mortgagor  of  the  said  two  other  estates  for  tfie  sums 
above  stated ;  the  lessor  of  the  plahitiff  uniting  the  character  of  mortgagee 
as  to  the  three  different  mortgages.    Kaye  then  commenced  an  action  of 
ejectment  against  Soley  for  the  premises,  being  the  property  which  was 
conveyed  by  Fowles  to  Bowfamd  the  bankrupt  in  mortgage  as  aforesaid, 
and  assigned  by  him  to  Kaye,  as  before  stated.    The  defendant  moved  to 
itay  proceedings,  on  payment  of  the  1142.  6s.  6d.  principal.  Interest,  md 
costs,  and  to  be  permitted  to  redeem  that  mortgage  only.    Kaye,  on  shew* 
ing  cause,  insisted,  that  all  should  be  redeemed  or  none ;  especialhf  the 
third  mortgage  for  SOOL  which  he  apprehended  to  be  a  scanty  security. 
And  the  court  refusing  to  compel  a  rcKlemption  of  the  first  mortgage  only, 
discharged   the  rule,  with  costs.    But  Fowles,  the  original  mortgagor, 
might,  it  is  presumed,  have  redeemed  his  mortgage  without  paying  Kaye 
what  was  due  to  him  from  Bowland  on  the  security  of  Bowland^i  own 
property. 

4tfaly.  It  is  further  observs^ble,  that  the  rule  holds,  notwithstanding  one   RmU  hoids, 
mortga^  consists  of  a  pledge  or  deposit  of  personalty,  as  bills  of  exchange  thtmghmemmi* 
or  promissory  notes,  and  the  other  of  a  mortgage  of  realty.    A  question  as  gage  bempMg9 
to  this  point  was  discussed  in  JmuM  v.  ShnUhy  S  Ves.  jon.  376,  and  it  was  at  qf  permmUtyy 
first  decreed  otherwise ;  but  afterwards,  on  appeal  to  the  House  of  liords,  wnd  the  other  a 
that  decree  was  reversed,  sy^A.  S29,  n.  (d),  on  what  grounds  we  are  not   mortgage  rf 
informed,  but  perhaps  on  the  doctrine  of  tacking,  which  forms  the  basis  reaUy, 
of  the  rule  under  consideration.    When  the  cause  came  on  at  the  Rolls, 
Lord  Alvanley  considered  the  pledge  of  personal  securities  for  a  certain 
specific  debt,  as  totally  distinct  from  a  mortgage  of  real  property  for  another 
debt,  and  on  that  ground  decreed  a  redemption  of  the  personal  securities, 
without  discharging  what  was  due  on  the  mortgage.   His  Lordship,  however, 
acknowledged  the  general  principles,  and  remarked,  that  if  two  separate 
estates  were  mortgaged,  by  which  he  understood  the  legal  interest  abso- 
lutely and  at  common  law  irredeemably  conveyed,  a  court  of  equity  would 
not  interpose  in  favour  of  the  redemption  of  one,  without  the  redemption 
of  both.    Pope  V.  OnsloWj  followed  by  two  modem  cases,  had  settled  the 
point,  that  as  against  tlie  mortgagor,  or  his  assignee,  and  therefore  Lord 
Alvanley  supposed,  as  against  all  his  creditors,  if  there  were  two  legal 
mortgages,  which  at  law  were  become  absolute  (for  that  must  have  been 
the  principle),  tiie  mortgagee  might  insist  on  being  redeemed  as  to  both,  or 
neither.    The  two  modem  cases  were  those  of  Cator  v.  CkarUon^  tlst  June, 
1775,  and  CoUeti  v.  Munden^  3lst  May,  1786,  which  his  Lordship   said 
amounted,  to  this,  that  if  a  man  makes  a  mortgage,  and  afterwards  makes 
another  mortgage  for  another  sum,  and  then  assigns  the  equity  of  redemp- 
tion of  one,  both  must  be  redeemed,  and  the  case  of  the  assignee  is  not 
better  than  that  of  the  original  mortgagor.^This  is  now  the  established 
doctrine  of  the  court.    But, 

5thly.  The  principle,  that  where  two  distinct  estates  are  mortgaged  for  Rule  holds  no 
two  distinct  debts  to  one  person,  a  separate  redemption  cannot  be  decreed,  longer  than  both 
operates  only  as  long  as  the  original  mortgages  remain  united  in  the  same   mortgnges  con* 
person.    Thus,  if  a  mortgagee,  having  two  distinct  mortgages  on  two  se-   tinue  nuited  in 
parate  estates,  assigns  one  mortgage  to  a  third  person,  or  if  two  mortgages   original  mart- 
originally  made  to  two  different  persons  come  together  by  assignment  to   gugor,{Sedfn.) 
one  assignee,  the  rale  will  not,  it  seems,  apply.    Arg^»  fViUie  v.  Uigg^ 
9  Eden  Kep.  78.     The  reason  why  this  rale  is  allowed  to  prevail  in  any 
ca^e,  is,  because,  if  the  mortgagor  applies  for  equity,  he  must  do  eqnity, 
and  his  general  estate  being  liable  to  both  mortgages,  the  Court  of  Chan- 
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riiy  bad,  gave  a  third  perBon  a  premium  to  procure  (he  son, 
tenant  in  tail,-  to  borrow  a  farther  sum  on  mortgage,  and  thea 
took  an  assignment  from  the  last  mortgagee ;  the  first  mort- 
gagee, on  application  to  redeem,  insisted,  that  having  now 
gained  a  good  title  at  law  to  the  lands,  tenant  in  tail  should 
redeem  both  mortgages  or  neither :  but  the  court  held  the  sob 
to  be  a  stranger  to  the  father  as  to  the  estate  tail,  and  decreed 
a  redemption  on  payment  of  the  last  sum  borrowed,  with 
costs  (a). 
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tion  to  doctrine 
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eery  (which  U  the  only  place  the  mortga^r  can  obtain  relief  after  ibr- 
feiture),  will  not  be  instrumental .  in  taking  ille(j^ally  from  the  mortga^ 
that  by  which  he  may  be  defrauded  of  part  of  bis  debt.  If  he  assigns  one 
mortgage  over  to  a  third  person,  the  reason  of  the  role  ceases*  Bat  if  at 
a  sulMequent  period  the  two  mortgages  become  nnited  again  in  an  assignee^ 
then  it  is  presumed  the  rule  would  revive.  There  is,  however,  a  shade  of 
difference  between  this  last  case  and  the  one  secondly  proposed.  If  White 
Acre  be  mortgaged  to  A.  and  Black  Acre  to  B.,  and  both  assigned  to  C, 
it  may  be  contended,  that  iinre  the  rule  was  inapplicable  before  assign- 
ment, it  must  be  eoually  so  after,  for  that  a  derivative  case  conld  not  en- 
gender a  rale  which  did  not  apply  originally.  But  the  reason  why  it  did 
not  apply  originally,  was  because  the  case  was  very  differentlv  drcnm- 
Btanced,  and  the  court  (which  aims  at  substantial  justice),  would  not,  itb 
conceived,  permit  the  mortgagor  to  use  this  flimsy  argument,  to  defraod 
the  assignee  of  both  mortgages,  but  would  rather  allow  him  to  tack  each 
debt  respectively  to  the  other  mortgage.  The  non-application,  therefore, 
of  the  rule  to  the  case  where  two  mortgages,  originally  distinct,  become 
united  in  one  assignee,  must  be  questioned. — It  merely  remains  to  add 
here,  that  Lord  Northtngton,*in  the  case  of  IViUie  v.  LMggy  ubi  sapra,  has 
observed,  that  **  the  principle  on  which  the  court  proceeds  subsists  as  loni; 
as  the  equity  of  redemption  remains  united  f  and  immediately  i>efore,  that 
"  if  a  person  makes  two  different  mortgages  of  two  different  estates,  the 
equity  reserved  is  dietmet  in  each,  and  the  contracts  are  aepantey  yet  if  the 
mortgagor  could  redeem  one,  he  cannot."  Subsequently  he  observes, "  if 
you  come  to  redeem  separately,  you  come  for  equiW  without  doing  equity ; 
paying  a  debt  in  lien  of  which  the  mortgagee  can  hold  both  your  estates, 
until  this  court  interposes."  But  what  follows  is  contradictory  to  ail  the 
authorities : — **  There  seems  also  a  manifest  distinction  between  tills  case 
and  the  case  of  a  purchase  subject  to  a  mortgage ;  for  there  the  purchaser 
acquires  a  right  to  redeem  that  particular  mortgage,  and  when  he  conies 
to  redeem,  he  offers  in  equity  to  pay  all  that  bis  estate  is  a  debtor  for." 

6tlily.  In  cases  of  this  description,  it  may  perhaps  be  necessary  to  make 
a  distinction  between  a  foreclosure  and  a  reaemption.  In  the  former  case, 
a  a  mortgagee,  having  two  mortgages  of  two  distinct  estates,'  prefers  a 
bill  to  foreclose  the  equity  of  redemption  of  one  of  them,  he  will  not  be 
obliged  to  foreclose  the  equity  of  redemption  of  the  other.  But  in  the  lat- 
ter case,  if  a  mortgagor  brings  a  bill  to  redeem  one  mortgage,  he  must,  if 
the  mortgagee  chooses  to  insist  on  it,  redeem  both,  or  neiUier. 

7thly.  It  is  proper  to  add,  that  by  a  decree  at  the  Rolls,  in  Easter  Term, 
1807,  in  the  case  of  Wauf^k  v.  Load,  Coop.  ISO,  it  was  declared,  that  the 
plaintiff,  (who,  with  one  Price  his  co-tenant  in  common,  had  mortgaged  the 
premises  in  question  to  the  defendants,)  was  entitled  to  redeem  lus  moiety 
of  the  said  mortgaged  premises,  and  the  usual  accounts  were  directed  ac- 
cordingly, litis  decree,  it  is  presumed,  must  have  proceeded  on  the 
gronnd  that  the  mortgagees  were  consenting  to  be  redeemed  of  a  moiety 
only;  and  there  are  several  features  in  the  case  which  favonr  this  pre- 
sumption. The  fact  is  neither  affirmed  nor  denied  on  the  report  The 
contrary  supposition  would  be  in  the  teeth  of  the  decided  cases. 

(A)  The  case  of  Mwrgrove  v.  Lt  Hooke,  t  Vcrn,  «07,  is  directly  opposed 
to  this  of  Bromleif  v.  Humond,  It  must  be  lef^  to  the  learned  reader  to  de- 
cide l^etween  the  two.    In  Marf;ruve  v.  Ia  H90ke,  tHt  plaintiff's  bill  was  t» 
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Bat  if  a  person,  who  haa  two  real  estatesCjf),  mortgages.both       [  393  ] 

to  4>iie  jierson,  and  aftierwards  only  one  estate  to  a  second  mort-  mvrtg^ed^oA. 

gagee,  who  had  no  notice  (n)  of  the  first,  a  court  of  equity,  in  one  to  B.,  A. 

order  to  relieve  the  second  mortgagee,  will  direct  the  first  to  whole  money  wt 

take  bis  satbfaction  out  of  that  estate  only,  which  is  not  in  ^^^^^f, 

.  mortgaged  to 

mortgage  to  the  second  mortgagee,  if  that  is  sufficient  to  sa-  B. 
tisfy  the  first  mortage,  in  order  to  make  room  for  the  second 
mortgagee,  even  though  the  estates  descend  to  two  dif- 
ferent persons;  and  this  is  done  upon  a  constant  equity, 
tbat  if  a  creditor  has  two  funds,  he  shall  take  his  satis* 
faction  out  of  that  fund,  upon  which  a  creditor  has  no 
hm  (c). 

io)  i  Atk.  4^6, 


redeem  a  mortgage  made  by  his  father  to  the  defendant,  who  by  answer 
huisted,  that  the  plamtifT^s  father  had  made  him  two  several  mortgages  of 
seteral  lands ;  that  the  plaintiff  endeavoured  to  defeat  him  of  one  of  those 
mortgages  by  reason  .of  an  entail,  and  honed  that  in  equity  he  should  re- 
deem both  or  neither.  Per  Car.— He  shall  redeem  both  or  neither ;  and 
so»  if  one  mortgage  had  been  deficient  in  value,  and  the  other  mortgage 
had  been  worth  more  than  the  money  lent  upon  it,  the  heir  should  not  have 
been  admitted  to  redeem  the  one  wiUiout  the  other. 

(B)  It  is  difficult  to  discover  how  notice  could  have  .affected  this  case. 

(C)  S.  R.  postea,  109S-3.  But  this  rule  of  canity  cannot  be  applied  in  ^ppUcafioH  •/ 
aid  of  one  claimant,  so  as  to  defeat  the  claim  or  another,  and  therefore  a  doctrine  in  tex$ 
pecnniary  legatee  shall  not  stand  in  the  place  of  a  specialty  creditor,  as 

sgainst  land  devised,  thongh  he  shall  as  against  land  descended.  Heme 
V.  Meyriek^  t  Salk.  416.  S.  C.  1  P.  Wms.  201.  Clifton  v.  Burty  ibid. 
^9.    HazUieaod  v.  Pope^  3  P.  Wms.  324.     SeoU  v.  Scott,  Arab.  383.    But 

such  legatee  shall  stand  in  the  place  of  a  mortgagee,  who  has  exhausted'  j 

the  personal  assets  to  be  satisfied  out  of  the  mortgiured  premises,  though 

specifically  devised.     LxtkinM  v.  Leigh,  Ca.  Temp.  Talb.  54.     Forrester  v.  j 

lard  Leigh,  Anib.l71.  For  the  application  of  the  personal  assets,  in  case 
of  the  real  estate  mort^ged  (viae  Howell  v.  Price,  l  P.  Wms.  294.)  does 
not  take  place  to  the  defeating  of  any  legacy.    O'Neal  v.  Mead,  1  P.  Wms. 

^93.    Tipping  V.  Tipping,  ib.  730.    Davis  v.  Gardiner,  t  ib.  190.      Rider  i 

V.  i^Mger,  ib.  3^5.    And  it  is  to  be  observed,  that  the  rule  above  mentioned  I 

does  not  subject  any  fond  to  a  claim  to  which  it  was  not  before  subject,  but 
only  takes  4*are  tlbat  the  election  of  one  claimaat  shall  not  prejudice  the 
clsuns  of  the  other,  s  Atk.  438.  iVcs.  312.  As  to  claimants  on  parti- 
cular funds,  the  general  rule  is  as  stated  in  Rolnnson  v.  Gee,  iVes.  252, 
that  where  there  is  a  mortgage  of  land,  with  a  covenant  for  payment  of  the 
money,  that  makes  it  a  debt  on  the  personal  assets,  which  are  to  be  applied 
first  in  exoneration.  And  it  is  observable,  that  simple  contract  creclitors 
and  legatees  will  be  entitled  to  come  on  the  mortgaged  premises  pro  tanto, 
if  the  personal  assets  are  exhausted  by  the  mortgage;  but  an  executor  or 
residuary  legatee  will  not  be  entitled  to  sUnd  in  the  place  of  the  mort- 
gagee for  so  much  as  is  drawn  out  of  the  personal  estate,  in  the  same 
manner  as  pecnniary  creditors  and  legatees  are  allowed  to  do.  Ibid, 

In  a  mannscript  case  of  lls^inson  v.  Tonge,  15th  October,  1739,  ciced  by    Simpfe  contract 
Mr.  Coxe,  in  tlie  latter  end  of  his  note  to  l  P.  Wms.  680.    A.  being  seised   creditora  en- 
of  freehold  and  copyhold  lands,  mortgaged  tbe  same  in  his  life-time,  and    titled  to  aland 
died  indebted  by  mortgage,  and  on  several  bonds.    The  specialty  creditors    in  place  of  mart' 
insisted  that  the  court,  in  marshalling  the  assets,  sliouUl  cast  the  whole    gagee  {of  free- 
mortgage  upon  the  copyhold  estete,  m  order  that  the  specialty  creditors    hold  ami  copy-- 
might  have  the  benefit  of  the  whole  freehold  estate.    But  the  court  said,    hold),  exhnuht' 
that  copyhold  estates  were  not  liable,  either  at  law  or  in  equity,  to  the  tcs-    ing  penmnui 
tator's  debts,  fnrther  tlian  he  subjected  them  thereto,   and  ordered  that   assett* 
the  copyhold  estate  should  bear  its  proportion  with  the  freehold  estate 


i 


844  CAP.  XI.  WHO   MAY   CLAIH 

AMrignM^  A  mortgage  being  a88igiMbk(r)|  •  pnrchaaer  aUl  kold  it 

MUcdto »£k    •g*>n»*  '*«  mortgagor  or  Ati  heir$  for  the  sum  due  en  Ae 


in  payment  of  the  mortgage,  and  that  it  should  not  be  liable  to  make  latii- 
faction  for  the  specialty  debts.    Reg.  lib.  B.  17S6,  IbL  48S.    The  airthoritv 
of  this  case  was  discossed  in  Aldriek  ▼•  Coopir,  aVes.  388,  and  orer-nled  win 
great  clearness  by  Lord  Eldon,  who  stated  himself  to  be  mnch  sorpriied 
when  he  first  heard  it  dted.    Snpposing  there  had  been  no  freehold  estate, 
it  was  clear,  Lord  Eldon  obsenred,  that  the  mortgagee  haniic  two  finids 
(the  copyhold  and  personal  estate),  he  might,  if  he  pleased,   have  re- 
'  sorted  to  the  oopyhold  estate.    But  wonld  the  court  compel  him  to  that 
choice  ?    If  it  woald,  tbe  court  marshalled  the  funds  by  the  necessaqr  con- 
sequence of  its  act,  thouffh  technically  the  term  marshalling  was  apphcsMe 
to  assets  only ;  if  it  would  not.  it  was  then  pnrely  a  matter  of  the  mort- 
gagee's will,  whether  the  simple  contract  creditors  should  be  paid  or  oot, 
which  was  contradictory  to  all  the  authorities,  and  the  establiahed  rale 
(not  applying  to  assets  particularly),  that  If  a  party  has  two  funds,  a  pcfMa 
having  an  interest  in  one  only,  has  a  right  in  equity  to  compel  the  foraMr 
to  resort  to  the  other.    And  his  Lordship  said,  he  noTer  understood  tbe 
rule,  that  if  A.  had  two  mortoges,  and  B.  had  one,  the  right  of  B.  ts 
throw  A.  on  tiie  security  which  B.  conld  not  touch,  depended  on  the  cir- 
cumstance, whether  it  was  a  freehold  or  copyhold  mortgage.     A  sarpiy 
might  have  the  benefit  of  a  mortgaj^  of  a  copyhold  estate  exactfy  as  of  a 
freehold.    A  simple  contract  creditor  had  no  manner  of  lien  on  the  free- 
hold estate.    How  was  it  tiben  that  he  was  allowed  efiectnally  to  apply  it 
for  his  satisfaction  ?    It  was  not  on  the  grdund  of  assets,  either  by  wOl  or 
by  contract  imier  rtvos,  but  on  the  ground  that  the  specialty  or  mortnge 
creditor  having  two  funds   should  not  at  his  pleasure  resort  to  a  nmd 
which  would  disappoint  a  just  creditor,  who  baa  not  another  ftuid  to  re* 
sort  to.    The  principle  in  some  degree  wa^  that  it  should  not  depend  oa 
the  will  of  one  creditor  to  disappoint  another.    Then,  what  vras  the  dis- 
tinction as  to  the  oopyhold  estate?    The  question  was,  whether  the  debtor 
had  not  subjected  the  copyhold  estate  to  the  extent  of  the  mortgage  is^ 
posed  on  it ;  whether  he  had  not  decided  that  his  property  to  tlmt  eiteot 
should  be  liable  to  some  debt?    And  tbe  court  would  extract  this  further 
principle,  that  a  creditor  who  could  make  it  liable  to  that  extent  shoold 
not  by  his  will  defeat  another,  the  former  bavins  two  funds— the  htier 
only  one.    There  was  no  more  a  lien  on  the  freehold  estate  than  there  wn 
on  the  copyhold  estate :  and  the  court  had  said,  and  the  principle  was  re- 
peated very  distinctly  in  the  AttctfUff-General  ▼.  TpidaUj  Amb.  614,  that  if 
a  creditor  have  two  funds,  the  interest  of  the  debtor  shall  not  be  regarded; 
but  the  creditor  having  two  funds  shall  tske  to  that  which  paying  hun  will 
leave  another  fund  for  another  creditor.    Copyhold  estates  were  not  charge- 
able with  debts ;  neither  were  freehold  estates  chargeable  with  simple  con- 
tract debts ;  but  the  copyhold  estate  in  question  was  expressly  char^ 
with  a  debt:  and  if  freehold  estates  were  applied  to  simple  contract  debts, 
because  charged  with  another  debt,  why  were  not  eopynold  estates  to  be 
applied  in  discharge  of  those  debts  under  similar  circumstances?    And  the 
mortgagee's  having  only  an  equitable  estate  in  the  copyhold  ppeinlaes,  by 
means  of  the  covenant  to  surrender,  could  make  no  difference ;  for  the 
securities  were  to  be  looked  on  as  giving  the  mortgagee  a  legal  estate  » 
the  freehold,  and  an  equitable  estate  in  the  copyhmd  i  thereby  giving  hha 
recourse  to  two  fnnds  for  the  payment  of  his  debt.    Lord  Eldon  then  wcat 
Into  a  comparison  of  this  vrith  a  variety  of  other  cases,  and  condnded  by 
olMcrving,  that  the  case  of  itoMason  v.  Tmge  was  not  reconcUeable  vrith 
the  general  classes  of  cases ;  and  therefore  as  to  the  case  in  questioB,  if  it 
were  necessary  for  the  payment  of  tSe  creditors,  the  mortgagee  shmild  be 
compelled  to  take  his  satisfaction  out  of  the  copyhold  estate,  or  if  he  took 
it  out  of  the  freehold  estate,  those  who  were  tnereby  disappointed  should 
staud  in  his  place  as  to  the  copyhold  estate. 
M^rigtigee  may       In  like  manner  a  mortgagee,  whose  interest  in  the  estate  is  aflecled  bv  aa 
Mandinpf^cen/  extent  of  the  crown,  will  in  a  anestion  with  tbe  general  creditors,  be  aeM 
Crown,  exiewd'   entitled  to  stand  in  the  place  ot  the  crown  as  to  those  securities  which  be 
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mortgage,    dchoogh   lie  bought  it  for  Um  than  was  duCi  or  'j^^^'*^ 

for  lese  than  it  waa  worth ;  for  he  ataods  in  the  pbice  of  the  in«(D).^ 

mortgagee  who  aasigned,  and  who  might  have  given  it  to  him 

gratis.    And  what  waa  due  will  be  the  measure  of  allowance^ 

not  what  was  given,  for  that  might  be  more  than  it  was  worth      [  394  ] 

as  well  as  less ;  and  he  that  runs  the  hazard  if  a  loss  happens, 

ought  to  have  the  bene6t  in  case  it  turns  to  advantage.    Thus, 

where  A.  mortgaged  his  lands  to  B.  (s),  and  C,  a  stranger, 

bought  the  interest  for  less  than  was  due  on  the  mortage,  and 

the  heir  of  the  mortgagor  brought  his  bill  to  redeem,  the  quea- 

tion  was,  whether  C.  should  be  allowed  more  than  he  actually 

paid  f  And  the  Lord  Chancellor  said,  that  this  case  had  neither 

point  nor  edge,  for  there  was  no  colour  why,  when  the  heir 

came  to  redeem,  be  should  not  pay  the  whole  money  due  on 

the  mortgage :  for  that,  if  another  man  had  met  with  a  good 

bargain,  there  was  no  equity  for  the  heir  of  the  mortgagor  to 

deprive  him  of  the  benefit  of  it,  and  take  the  advantage  thereof 

him8elf(B). 

(s)  PhiUps  V.  VoMghan,  1  Vera.  SSa.     Baker  v.  KeUet,  3  Rep.  Ch.  $5. 
iS.  C.  Nelsouy  117.  • 


conld  9ot  affect  per  dtrcthuiiy  because  the  crown  affected  those  in  pledge  to 
htm.     Aidriek  v.  Cooper,  ubi  sopra. 

(D)  Thia  is  pood  law,  see  next  note ;  and  as  to  the  doctrines  of  t^rVjfif 
and  priority,  see  Cap.  XIII.  infra. 

(E)  Bat  Lord  Chancellor  Jefferys  added  a  very  essential  qualification  to   Pereom 

the  case  of  H^ilUmne  v.  Sprimgfidd^  namely,  tliat  where  there  were  any  sab-   ehiumgiL, 

sequent  incambrancers  or  creditors  in  tlie  case,  a  man  who  bought  in  a  prior   bnmet  mUowo4 
incumbraDce  should  be  allowed  against  other  incambrancers  or  creditors  «ftol«  mmmv* 
only  wimt  he  reaUy  paid,  though  there  were  in  truth  a  greater  sum  due.   Secus,  ifiib^ 
Lord  Hardwicke,  in  Morret  v.  Paeke,  t  Atk.  5^  thought  this  rale  too  ge-   truaiee,  agefU, 
neral ;  and  held  (without  any  reference  to  the  Interest  of  the  subsequent  Aetr,  or  exeeum 
creditor  or  incumbrancer^  that  an  agent,  trusted,  heir  at  law,  or  executor,   tar,  rf  wMi* 
pnrchasing  a  pMume  incumbrance,  as  against  another  incumbrancer  should  g^gvr* 

be  paid  no  more  than  what  he  gave  for  this  incumbrance ;  otherwise  as  to 
a  prior  creditor,  who  honkJULe  bought  in  a  puimu  incumbrance,  though  he 
did  not  giTc  the  full  ? alue  for  it.  This  was  quoted  by  Mr.  Vesey,  in  the 
5th  vol.  of  his  Reports,  j>.  6f0,  n.  (aX  as  the  standing  mle  in  that  day 
( 1800),  and  iiothmg  has  since  occurred  to  lessen  its  authority.  Mr.  Mad- 
docka  baa  adopted  Lord  Jefferys*  doctrine  in  the  last  edition  of  his  Treatise 
on  Equity^  vol.  i.  p.  6t5,  which  must  now  be  considered  as  considerably 
shaken,  if  not  entirely  over-ruled.  The  more  equitable  maxim  would  per- 
haps be,  that  a  person  buying  in  prior  incumbrances  with  notice  of  spe« 
cialty  creditors  or  subseonent  incnipbrancers,  should  as  against  such  cre- 
ditors or  incumbrancers  be  allowed  only  what  he  gave  for  the  prior  charge, 
and  not  what  was  really  due. 

Bat  although  a  trastee,  agent,  heir  at  law,  or  executor.  purebasiBg  a  Excepi  where 
mortgage,  win  not  be  allowed  more  than  they  actnally  paid ;  yet  if  thev  he  petrchaeee  to 
purchase  for  the  purpose  of  protecting  a  subsequent  incumbrance  to  wluch   cover  hie  oani 
they  are  entitled  ta  their  own  right,  they  may  take  the  lull  benefit  of  a  prior 
secnrity.     Darey  v.  HaU,  iVera.  49.    There  are  several  old  cases  in  Ver- 
non's Reports  on  this  subject,  most  of  which  are  cited  by  the  Author  in  the 
ensuing   pages.    Aeeough  v.  JohMoon,  fVera.  66,  is  however  omitted.    The 
court  tliere  held,  that  if  a  purchaser  or  mortgagee  buy  in  incumbrances  to 
protect  bis  estate  at  law  on  compositions  (to  wit),  incumbrances  on  his  pur- 
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Bui  heir  /ncr-  '  Bat  where  a  man  dies  in  debt,  and  under  se? eral  incmn* 

iiiciiiXaii^  brances  (0,  namely,  judgments,  statutes,  morCgi^es,  Sec.  aod 

shaUfOtagainti  the  heir  at  law  buys  in  any  of  them  that  are  of  the  first  date; 

X  ^^^  ^\  if  creditors,  who  have  the  latter  securities,  prefer  their  bill,  the 

eumtrrancfTf  bt  incumbrances,  bought  in,  shall  not  stand  in  their  way  for  more 

JSTa!!  reattT*  ^^^^  ^®  ^^^^  ^^^^^^  P®*^  '^''  thefti.    For  a  creditor  has  equal 
fmd.  equity  with  a  purchaser,  and  the  taking  away  the  gain  of  the 

latter  to  supply  the  loss  of  the  former,  is  making  both  equal ; 
and  therefore  the  gain  the  heir  would  make,  if  the  whole  mo- 
ney due  on  the  incumbrance  were  allowed  him,  shall  be  taken 
from  him  to  make  up  the  loss  of  the  other  incumbrances  upon 
the  estate. 
NoTMhattheir^        So,  if  an  heir  at  law,  trustee,  eiecutor,  or  agent  (ti),  com- 
Iw^*^  fl^nJT    pound  debts  or  mortgages,  and  buy  them  in  for  less  than  is 
compaimd  mini-  the  due  upon  them,  he  shall  not  take  the  benefit  of  it  himself, 
gagci.  1^^^  ^1^^  creditors  and  legatees  shall  have  the  advantage  of  it; 

and,  for  want  of  them,  the  benefit  shall  go  to  those  entitled  to 
the  surplus. 
Mortgagee  bwf-      -^^^  where  a  mortgagor  in  fee  died  (x),  and  the  mortgagee 
iig  dower,  heir  bought  in  the  mortgagor's  wife's  dower,  it  was  decreed,  that 
entitled  io  it.      the  heir  of  the  mortgagor,  on  his  bringing  a  bill  to  redeem, 
[  396  ]      should  have   the   benefit  thereof,  on  this  principle,  that  the 
mortgagee  is  but  a  trustee  for  the  mortgagor  after  his  money 
paid. 
Gumr^umpm''        in  the  case  of  Biihop  V.  Sharpe(y),  one  as  a  guardian  to  an 
rat^i/'tpia  to  infant,  took  in  an  assignment  of  a  mortgage ;  and  the  Lord 
forien^ti}      Keeper,  it  is  said,  was  of  opinion,  that  as  to  the  profits  re- 
ceived out  of  the  mortgaged  lands,   the  guardian  should  be 
taken  to  be  in  possession  as  mortgagee,  and  not  as  guardian. 
But  the  reporter  puts  a  qtuerei  and  the  law  seems  to  be  othsr-^ 

(0  3  Vent.  353.    1  Vero.  49.  476.  (x)BoWwyn  v.  BaiiMf cr,  3  P.  Won. 

1  £q.  Ca.  Abr.  330.  3.   Anon.  1  Salk.  251,  note  A. 

155,  4.  (y)   Bishop '  v.  Sharpe,   9  Vent 

<tt)    Darey  v.  Hall,  1  Vem.  49.  471. 
1  Salk.  155.  4.    2  Atk.  54. 


cbased  lands  and  other  lands,  he  shall 'be  allowed  the  full  money  doe  00 

such  iucombrances,  and  the  same  shall  not  by  the  heir  or  mortn|or  be 

redeemed  without  iuU  payment  of  all  the  money  due  on  snch  incumbrances, 

without  regard  to  the  beneficial  bargains  and  compositions  made  by  «ucii 

purchaser. 

tnrttmee  ^f  heir       The  case  of  Darcy  v.  HaU,  nbi  supra,  affords  va  instance  where  the  heir, 

being  allowed       throu|;h  some   special  circumstance,  was  allowed  on  account  the  whole 

whole  money,       money  due  on  the  incumbrance  he  had  purchased,  though  he  had  paid  lea 

than  the  whole  money  for  it    £t  vide  Francis's  Maxims,  M.  3^  p.  9i  aiM^ 
I  rice  V.  De  Bwrgh,  I3th  Nov.  1791,  Rolls. 


word. 


THE   EQUITY   OF   BEDEMFTION.  347 

Mruie(jt);  for  where  a: guardian  compounded  debts,  itwaade- 
aeed|  it  should  be  for  tlie  benefit  of  the  in&ut,   and  that  case 
turns  npon  the  same  prinoiple  as  that  by  which  the  case  of 
Biihop  V.  Sharpe  must  be  governed. 
And  the  equity  seems  to  be  the  same  if  a  stranger  pur-  Sinuiger  idlow-' 

...  •••  ,.  t  ea  no  more  than 

cnase(a)y   as  agamst    mcumbrancers,   creditors,  or  real  pur-  hepaidyiu 
chasers.    Thus,  on  a  Master's  special   report  (ft),   to  whom  ^^J^/^ 
the  account  in  question  was  referred  to  be  taken,  it.  was  de-  bon&fidejmr* 
termined  by  the  court,  that  an  heir,  or  ai^  other   person,  ^^Tsq?'"! 
should  not,  as  against  a  real  purchaser,  be  allowed  more  on 
any  incumbrance  bought  in  than  what  he  paid  for  it,  without 
regard  to  what  was  actually  due  thereon. 

If   an   heir    purchases   in   an  incumbrance    on   an   estate   HWr  aUowed  u 
charged  with  portions  to  younger  children (c),    he  shall   be  ^ffh^kMothn^ 
allowed  no  more  than  what  he  really  paid  for  it.    But  if  an  «»««»^aHc«f. 
heir   or  trustee  buy  in   incumbrances  to  protect   others,    to 
which  he  is  himself  entitled  (d),   the  whole  money  due  shall 
be  allowed  on  account,  although  it  was  purchased  for  less. 

If  the  mortgagor  became  indebted  to    the  mortgagee,  on   o/tadUwg 
other  account  as  well  as  upon  mor^;age(e),  according  to  the  gage. 
former  practice,  it  seems  that  the  latter  debts,  as  well  as  the 
former,  must  have  been  discharged  before  the  mortgagor  was 
entitled   to   a  decree   to  redeem;   for,    the   condition   being 
broken,    the  estate  of   the    mortgagee   became   absolute   at       [  398  ] 
law;  and  the  mortgagor,  being  obliged   to  apply  to    equity 
to  help  him,  having  no  remedy  at  law,  was  reqtnred  to  do 
equity  to  the  party  against  whom  he  applied  to  be  relieved  in 
equity. 

Thus,  where  the  plaintiff  made  a  mortgage  to  the  defend-*  ^^l^f^J^V^ 
ant(/),  and  afterwards  the  mortgagee  iidvanced  and  lent  more  iMrtgofe; 

(z)  Powel  V.  Gloter,  S  P.  Wins.         (e)  Vide     Oilb.  Rep.  Eq.   104. 
251,  note  A.  Pre.  Cbao.  419.      Eq.  Abr.   S«4. 


(a)  inUioMMr.SpriMffitldtlYem.  Price    v.    FaHnedge,    Amb.    Rep. 

476.  685. 

(6)     Long    V.    Chpton^   1  Vem.         (/)  Baxter  v.  Mannings  1  Vem. 

464.  S44.    Anonymame  cojr,    3  Salk.  84. 

(c)  Brathwuiie     ▼.     BruihwaUe,  p.  7.     t  Eq.  Ca.  Abr.  603,  pi.  34. 
1  Vem.  33d.  S.  L.  HaUiey  y.KirtUmdy  t  Ch.  Rep. 

(d)  Darcy  v.  llaU^  1  Vem.  49.  361. 


(F)  This  mle  Is  now  exploded.  An  assignee  of  a  mortgaice,  who  pur-  Doetrvuk^teMl 
chases  for  leas  tlian  the  amount  dae,  will  be  entitled  to  the  fall  benefit  of  exploded. 
his  purchase,  except  he  be  a  trastee  for  the  owner  of  the  estate,  or  the 
iniardiao,  execntor,  or  heir  at  law  of  such  owner;  bnteven  tliese  persons 
may  take  the  full  benefit  of  the  bar^in,  if  they  purchase  out  of  their  cha- 
racters of  guardian,  executor,  or  heir  at  law,  for  the  purpose  of  protecting 
a  Kibaeq«Leat  incumbrance  oC  their  own.    See  antea,  346,  of  this  ed.  n.  (£^ 
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monej  to  the  pluntiflF  on  his  bondi  Ae  mottgHgor,  m^  kuhSl 
"  to  fideem,  waa  not  permitted  so  to  do  without  paying  bodi 
debts,  although  there  was  no  special  agreement  proved  diat 
the  land  should  stand  as  a  security  for  die  bond  debt.  And 
in  an  Anofn/mons  ease,  3  Salk.  84,  it  is  said  to  have  been  de- 
creed by  Somers,  Lord  Chancellor,  that  where  the  mortgagee 
lends  more  money  upon  bond,  the  mortgagor  shall  not  re- 
deem till  he  pays  the  bond  debt,  as  well  as  the  money  doe  on 
mortgage. 

0faif0ig9but  But  the  modem  cases  have  altered  the  law  CO  thb  subject; 

^i^^T^  for  in  the  case  of  Lowihian  v.  Hn»Hi,  3  Bro.  Ifep.  Chan.  168, 

Lord  Thurlow  is  stated  to  have  said,    that  the   court  bed 

[  999  ]       never  been  in  the  practice  of  suffering  a  mortgagee  to  tack  his 

bond  to  hb  mortgage  in  any  ea$e  but  as  against  the  heir  of  the 

inwindfveidhf  mortgagor,  to  prevent  circuity  of  action.    And  his  Honor,  is 

^^  the  case  of  Jones  v.  Sntitk,  2  Ves.  jun«  S76>  appears  to  cob- 

sider  it  now  to  be  the  rule  that  a  bond  cannot  be  tacked  eoe» 
against  the  mortgagor.  Et  vide  Hamerton  v.  iZcgetv,  1  Vei. 
jun.  513,  die  pomt  so  determined  in  respect  to  creditors  of  the 
mortgagor  under  a  deed  of  trust  of  the  equi^  of  redemptioD. 
EtvideSVes.  e62(o>  ,      . 


Sgmpiii  ^  (6^  In  EhMUwutik  v.  Lwcocfc,  1  Vera.  S45,  S.  C.  aatea,  39e,  a.  ( Y%  it  wis 

tauB  ON  Uiikmg  Md  by  I«or<l  Keeper  Goildford,  thmt  if  a  mortgagee  lead  more  mooey  to  tfae 
band  lo  mort-  mortgagor  on  bond,  hU  heir  thall  not  be  allowed  to  redeem  without  payiog 
gage,  off  thie  bond  aa  well  ao  the  mortgage,  fn^Med  ike  ktir  be  bcnatd  bfthe  heed. 

So  per  Lord  Maccleifield  (Chancellor)  in  CoUnum  v.  fTnuA,  1  P.  Wms.  775, 
the  bond  of  the  ancestor,  wherein  the  heir  is  boond,  becomes,  upon  the  aa- 
ceator's  death,  the  heir^  own  debt,  for  which  he  is  suable  in  the  debei  d 
deHmet^  and  therefore  if  he  comes  to  redeem  the  mortgage  made  by  his  an- 
ceitor,  he  mast  pay  tlie  debt  by  bond  as  well  as  the  debt  hj  mortgage,  bet 
though  this  be  tlie  debt  of  the  heir,  it  cannot  l)e  said  to  be  doe  from  the 
iipf'e  soignee*  heir^e  aengnee^  the  bond  being  no  Hen  on  the  load ;  which  appeared  meet 

plainly,  in  that  it  was  no  lien  on  the  land  CTen  against  the  mortgagor  bin- 
sell^  who  happened  to  be  indebted  to  the  same  person  by  mortgage  aod 
by  bond.  Suppose  also,  added  Lord  Macclesfield,  one  to  l>e  indebted  to 
A.  by  mortgage  of  a  term  for  years,  and  also  indented  to  him  by  bond,  if 
on  the  death  of  the  mortgagor,  his  executor  bring  a  bin  to  rraecm  the 
mortgage,  he  must  pav  bou.  In  the  case  of  Monger  t.  EeH,  IS  Mod. 
659,  it  was  held,  that  if  A.  mortgage  lands  to  B.,  and  at  Uie  same  tine 
A.  owes  B.  1001.  by  contract  or  load,  A.  shall  be  admitted  to  redeem 
without  paying  the  1001.  by  the  contract  or  bond ;  to  recover  that  the  mort- 
gagee  will  be  left  to  his  remedy  at  law.  In  like  manner  it  was  held,  m 
ChaUie  ▼.  Casfrom,  Pre.  in  Ch.  407.  (sed  Tide  contra  Binghmk  t.  Griggy 
Bam.  18t.  Felton  v.  Ad^^  ibid.  177),  that  a  mortgagor,  who  borrows  more 
money  from  (he  mortgagee  on  hts  bond,  shall  redeem  without  paying  the 
bond  debt,  but  his  heir  cannot ;'  neither  can  the  deyisee  of  the  eqniw  of 
redemption  since  the  statute  against  fraudulent  devises.  In  a  case  which 
occurred  at  common  law,  Archer  ▼.  Snappy  Andrews,  341.  5.  C.  S  Stra. 
Purehaeir  ^  1107,  it  was  held,  that  a  purchaser  tf  the  eipdiy  ^  redemption  was  entitied 
eqniiy^  re-  to  stay  proceedings  In  an  action  of  ejectment  brought  by  the  mortgagee  on 
dempiien.  paying  the  mortgage  debt,  and  without  paying  a  bond  debt,  due  by  the 

mortgagor  to  the  mortgagee  before  the  pnrcraue,  and  whereof  the  par- 
chaser  bad  aetned  notice.    And  It  was  resohrid  by  the  conrt,  that  whcve  an 
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The  principle  laid  down  by  Lord  Thuridw  seems  to  have 
been  recognized  previombf  by  Lord  Harcoiirt(g)  in  the  follow 
log  case* 

(jg)  CUmmm  v.  Paekf  f  £q.  Ca.  Abr.  996.    6  Vin.  Abr.  9ta.  6. 


estate  it  mortgaged^  and  afterwirdt  more  money  taken  up  by  the  same    Smumak  MMfi 

|)enon  on  bond,  the  mortgagor  wlU  not  be  obliged  upon  such  an  applica-   2«L^  *"^'* 

tion  as  the  one  before  the  court,  namely,  to  stay  proceedings  in  an  action 

of  ejectment,  to  pay  the  bond  debt,  because  in  his  hands  it  will  not  be  any 

L'en  on  the  lands  as  a  judgment  would  be  [as  to  this  see  P«ii«mi  ▼•  PUmket^ 

2  Atk.  t99.    HeHtert  Ex  parU^  15  Yes.  183.  &  1  Sch.  Sc  Lef.  15S] ;  for  if  he 

were  obliged  to  pay  the  bond  debt,  by  the  same  reason  he  would  be  obliged 

to  pay  the  simple  contract  debts.    But  in  such  a  case  the  heir  would  be 

obliged  to  discharge  the  bond  debt,  as  well  as  the  money  due  on  the  mort^ 

gage,  in  order  to  prevent  circai^r  of  action.    And  the  court  said,  the  pur* 

chaser  stood  in  the  situation  of  the  mortgagor,  against  whom  tackmc  would 

not  be  permitted,  and  the  purchaser  having  retained  money  to  satisfy  the 

hood,  mde  no  difference,  for  that  a  court  of  law  would  act  in  this  ease 

according  to  the  rules  of  a  court  of  equity,  where  a  redemption  was  con- 

stantly  decreed  upon  payment  of  the  mortgage  money  only ;  and  it  was 

ssid  to  have  been  so  held  in  H'sod  v.  Mmtimer,  Hit  11  Geo.  U.  in  B.  B.  and 

b  1  Eq.  Ca.  Abr.  3t5. 

The  next  case  is  that  of  Psins  ▼.  CeiM,  3  Atk.  556,  where  the  mortgagee,   lord  Hard- 
Mrs.  Kynaston,  who  was  likewise  ^a  bond  creditor,  insisted,  by  her  coo^el,   wicWn  tkref 
that  she  had  a  ri^t  to  tack  the  bond  to  the  mortgage,  as  against  the  heir,  t^ftn, 
because  assets  bema  descended,  he  could  not  redeem  one  without  paying 
off  the  other ;  for  mat  the  court  would  not  make  a  circuitjr  by  putting  her 
to  the  necessity  of  suing  on  the  bond ;  and  she  insisted  further,  that  the 
rale  was  the  same  with  regard  to  a  devisee,  and  that  the  court  would  not 
oblige  a  mortgagee,  who  was  likewise  a  creditor  by  bond,  to  sue  the  de- 
visee under  tbe  statute  of  fraudulent  devises.  The  Lord  Chancellor  (Hard- 
wicke)  agreed  that  this  was  the  rule  of  the  court  as  to  a  mortgagee,  wh» 
was  iULewiae  a  bond  creditor  against  the  heir,  but  he  did  not  remember 
that  it  had  ewer  been  so  determined  in  favour  of  such  mortgagee,  where 
there  were  intervening  incumbrancers  of  a  mi^enor  nature  between  his 
nortzage  and  the  bond,'  and  therefore  would  not  direct  that  Mrs.  Kynas* 
ton's  bond  shmuld  be  tacked  to  her  mortgage.    And  Lord  Hardwicke  fur* 
ther  observed^  in  TtoMgkUm  v.  Tmugktm^  ib.  659,  that  if  a  mortgagor  after 
laakiag  a  mortgage,  borrow  more  money  of  the  mortguee  upon  bond,  and 
the  mortgage  premises  descend  upon  the  heir  at  law  or  the  mortgagor,  or 
come  to  a  volunteer,  the  court  will  not  suffer  them  to  redeem  the  mort- 
gage without  paying  the  bond,  because  it  would  occasion  a  circuity  by 
patting  the  oblijree  to  sue  for  it  out  of  the  same  estate,  which  was  assets 
in  the  hands  of  the  heir  or  volunteer ;  but  where  a  person  claimed  the 
equity  of  redemptieB  as  a  purchaser  for  valuable  consideration,  without 
wttki  of  the  mortgage  [nd  futfrjf,  if  notice  be  material  in  this  case],  the 
norteagee  could  not  tack  his  bond  to  bismortjrage,  because  the  estate  was 
not  fiable  to  the  bond  debt.    The  bond  creditor  could  therefore  obtain 
satisfaction  only  oat  oi  the  general  assets  of  the  father.    In  another  case 
(HtwmM  V.  Belief,  ibid.  630)  Lord  Hardwicke  sUted  the  reason  wh;r  the 
heir  should  not  redeem  the  mortgage  without  paying  the  bond  likewise,  to 
be,  because  the  moment  the  estate  descends  on  the  heir,  it  becomes  asseta 
hi  bis  hands,  and  liable  to  the  bond  [and  therefore,  though  strictly  a  bond,, 
cooid  not  be  tacked  to  a  mortgage ;  yet  since  the  bond  creditor  could  by 
an  action  of  dthH  cf  detmet  recover  the  debt  against  the  heir,  he  should,  te 
prevent  that  circuity  of  suit,  be  permitted  to  tack  the  bond  to  the  mort* 
gage]s  and  his  Lordship  said,  a  <tevisee  too  of  the  mortgaged  premises,  for 
his  own  benefit,  was  subject  to  tlie  same  rule,  since  the  statute  of  fraudn* 
lent  devises  made  in  favour  of  bond  creditors.    But  the  case  before  him 
{Bettmt  V.  Bimee)  was  the  case  of  a  devise  m  trust  for  the  pavnmnt  of 
debts;  and  the  descent  was  consequently  broken :  so  that,  as  his  Lordship 
was  then  advised,  he  was  of  opinion  the  mortgagee  eonld  have  no  priority 
with  regard  to  bis  bond,  but  as  to  that  must  come  in  pf  rata  with  the  rest 
of  the  creditors  under  the  trust;  bat  iC  the  cooasel  for  the  mortgagee  had 


{ 
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Jvidgmitu  nU  A  bill  was  filed  by  the  heir  of  the  mortgagor  to  redeem  a 
iadeabu  u  mortgage  of  copyhold  lands,  upon  payment  of  principal  and 
copyAoU  esfoiCy  interest:  the  defendant  insisted  to  have  a  judgment,  which  bad 
^hamidihaS?  been  assigned  to  him,  first  satisfied,  before  he  should  redeem. 
(b).  Lord  Harcourt,  Chancellor,  said.  Copyhold  lands  are  not  liable 

to  an  execution  upon  a  judgment.    Ergo  the  judgment  shall 
not  be  tacked  to  the  mortgage  in  this  case,  but  the  plaintiff 
[  400  ]       shall  redeem  upon  payment  of  the  principal,  &c  without  satis- 
fying the  judgment.     Cannon  v.  Pack,  ubi  supra. 


an  incIiDation  to  be  heard  on  this  point,  it  shovtd  stand  over.  The  coomel 
thinking  the  point  too  strong  against  the  mortgagee  to  be  maintained,  re- 
linquished farther  investigaUen  of  the  subject ;  and  a  decree  was  there- 
upon pronounced  conformably  to  the  Chancellor's  opinion* 
Symopni  ewtU  On  the  principle  that  tacking  a  bond  to  a  mortage  was  solely  a  matter 
nued,  of  arrangement,  and  not  of  right,  it  foUowed  tliat  it  conld  not  be  done  to 

the  prejudice  of  creditors  whose  claims  as  to  the  bond  debt  were  of  equal 
degree.  Accordingly,  in  an  JnonymoMs  cose,  in  2  Yes.  661,  it  was  held, 
that  although  the  bond  was  a  charge  on  the  assets,  and  the  eqoity  of  re- 
demption was  part  of  the  assets,  yet  the  court  never  would  allow  it  to  be 
tacked  to  the  mortgage  against  creditors.  It  was  also  said  by  Uie  Cbaii- 
cellor  in  the  same  case,  that  a  prior  mortgagee  could  not  tack  a  bond  to 
his  mortgage  against  ike  mtnigagWy  wtf  cgcinU  hh  atrignee  iif  tke  eqmif  tf 
redemption.  Where  an  executor  of  the  mortgagee  lent  a  further  sum  on 
bond,  it  was  held  by  Sir  Thomas  Sewell,  Master  of  the  Rolls,  on  the  ao- 
tfaoritv  of  an  unreported  case  of  Bkukicdl  w.  Syme  before  Sir  J.  J^yll, 
that  the  executor  might  tack  the  bond  to  the  mortgage  as  against  the  heir 
or  devisee  of  the  mortgagor,  but  not  as  against  other  creditors,  if  the  estate 
,  be  devised  for  payment  of  debts,  and  a  charge  for  payment  of  debts  was 

tVifee  bond  to  be  considered  the  same  as  a  devise  for  that  purpose.  And  where  a  no- 
tackable  to  aas-  man  who  was  a  bond  creditor  married  the  mortgagee  and  died,  and  the 
handle  mortgage  husband  took  out  letters  of  administration  to  his  wife's  effects.  Sir  Tlioons 
^goMsf  ke^r  qf  Sewell  held,  that  on  a  bill  brought  by  the  husband,  he  would  be  allowed 
mortgager.  to  tack  his  wife's  bond  to  his  own  morteage  against  the  heir  at  law  of  the 

mortgagor.— The  case  of  LowthiaH  v.  iSusel  (ubi  supra,  text)  is  next  in 
point  of  date.  There  Lord  Thurlow  acknowledged  the  rule  in  the  clearest 
manner.  The  only  reason,  he  observed,  why  the  mortgagee  could  tack  hii 
bond  to  his  mortgage  was  to  prevent  a  circuity  of  suits :  U  wne  eolebf  metttr 
of  arrangement ;  for  in  natural  justice  the  right  had  no  foundation.  The  prin- 
ciple explained  the  rule ;  and  therefore  it  should  go  no  further.  The  cir- 
cumstance of  the  creditor  bavins  another  specific  security  could  not  in 
justice  give  him  any  priority.  I'nere  being  no  foundation  in  justice,  the 
only  ciuestion  was,  whether  the  court  was  in  the  practice  of  doing  it?  and 
It  had  not  in  any  case  allowed  the  bond  to  be  tacked  to  the  mortgage  but 
in  that  of  the  heir,  and  merely  to  prevent  circuity.  So  in  Hamertoa  v. 
Rogers,  iVes.  jun.  6 IS,  a  bill  of  foreclosure  was  dismissed  with  costi,  so 
far  as  it  sought  to  tack  a  bond  to  a  mortgage  against  creditors.  Lord  Com- 
missioner Eyre  saying  it  was  a  clear  setUed  principle,  that  against  creditors 
it  could  not  be  tacked.  The  same  rule  was  acknowledged  by  Lord  Ahran- 
ley,  without  variation,  in  Jones  v.  Smithy  2  Ves.  jun.  S76 ;  and  though  thst 
case  was  reversed  in  Domo  Proeerum,  it  was  on  a  point  quite  dmereat 
from  the  one  under  consideration. 
In  what  eases  The  result  of  the  whole  class  of  cases  on  this  subject  is,  that  at  the  pre- 
bond  tackable  sent  day  a  mortgasee  may  tack  a  prior  or  subsequent  bond  debt  to  his  mort* 
to  mortgage^  gage  (thoueh  no  judgment  may  have  been  pronounced  thereon),  as  against 
and  in  what  not.   the  heir  at  Taw  of  the  mortgagor,  a  volunteer  and  a  beneficial  devisee;  but 

not  as  against  the  mortgagor  himself,  his  assignee  or  devisee  for  payment 
of  debts,  an  assignee  of  the  equity  of  redemption  for  valuable  considera- 
tion, subsequent  incumbrancers  of  a  superior  nature,  or  specialty  creditors 
in  the  course  of  administration  of  legal  assets. 
(H)  For  more  on  lacking,  see  postea,  4j9,  Cap.  XIII. 
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Where  one  pledged^  personal  securities  for  a  specific  debt  (A) ; '  RedempHtm  of 
zndf  after  a  mortgage  to  the  creditor,  the  saipe  securities,  ^vith  rISmptim  of 
others,  were  pledged  to  him  for  the  l)alance  of  an  account,  mortgage^  dt- 
The  transactions  being  distinct,  redei(nption  of  the  personal 
securities  was  decreed,  without  discharging  what  was  due  on 
tfae  mortgage  (i). 

But  if  the  mortgagor  become  indebted  to  the  mor^agee  also  ^^  ^f  '"<"^' 
upon  bond,  and  die  (f\  and  his  heir  come  to  redeem,  he  shall  redeem  witiumi 
not  be  admitted  to  redeem  without  paying  the  debt  by  bond ;  '^^"f  JT]||K" 
and  the  reason  is,  because  the  heir,  after  the  redemption,  will 
be  in  by  descent,  and,  of  consequence,  the  estate  will  be  assets 
in  his  hands  to  pay  bond  debts ;  therefore,  to  avoid  circuity, 
the  heir  must  pay  both,  before  he  will  be  permitted  to  re* 
deem  (k). 

Thus,  where  the  defendmf^s  grandfather  (whose  heir  and  exe-  • 
cutor  be  was)  became  bound  with  the  plaintiff's  father  (whose       [  ^O 
heir  he  was)  in  bonds  for  4000/.,  the  plaintiff's  father  conveyed 
estates  by  way  of  mortgage  to  the  defendant's  grandfather  to 
counter-secure  him,  and  afterwards  prevailed  upon  him  to  be- 
come bound  with  him  for  a  farther  sum  of  2000/.    The  plain-, 
tiff's  bill  was  to  be  admitted  to  redeem  upon  payment  of  what 
the  defendant's  grandfather  had  paid  or  been  damnified  by  the  - 
bonds  for  4000/.,  and  what  remained  due  thereon  j  the  ques- 
tion was,  whether  the  plaintiff  should  be  admitted  to  redeem 

(*)  Janes  ▼.   Smithy    ft  Vcs.  Jan.  ▼.  Wynchy  l  P.  Wins.  775.    1  Ve«. 

37^.  87.    aeame  v.  Bance^  S  Atk.  630. 

(t)  Shmttleworih  ▼.  laycock,  1  Vera.  1  Yes.  87. 
S45.    S.  C.   S  Ch.  Ca.  164.    Coleman 


{V)  Sed  Tide  what  is  said  of  this  case,  antea,  341,  of  this  edition, 
D.  (Z).  4thlv. 

(K)  In  this  case  tfae  heir  most  be  bound  by  the  bond,  that  is,  he  must  be    fp%ai  iadUng 
specially  named  in  the  obligatory  part  of  the  bond,  as  indeed  he  usually  is.  aUowed  to  SMI- 
And  this  rule,  it  seems,  wiU  extend  to  simple  contract  debts  when  the  pU  coniraci  cre^ 
equity  of  redemption  is  assets  in  the  hands  of  the  heir  or  devisee.    See   ditor* 
antea,  p.  319,  of  this  ed.  n.  (Y). 

But  although  the  heir  of  the  mortgagor  will  not  be  allowed  to  redeem   Unrwot obliged 
without  paying  what  is  due  on  the  bond,  as  well  as  what  is  due  on  the  to  pay  bond  or 
mortgage  also,  yet  if  the  mortgagee  bring  a  bill  to  foreclose,  and  the  heir  gimple  contraH 
tenders  the  principal,  interest,  and  costs,  he  will  be  bound  to  accept  it   debt  on  foreelo* 
without  the  additional  debt  due  on  the  bond ;  for  the  bond  originally  was  sure, 
not  a  lien  on  the  land.    Anon,  i  Ch.  Ca.  164.    Taylor  v.  BecershoM,  ib.  194. 
IVindkam  v.  Jennmge,  2  Ch.  Rep.  247.    Shnttlewortk  y.  Laycock,  1  Vem. 
345.    And  it  will  be  the  same  with  respect  to  simple  contract  debts.    In 
Nemley  v.  Cooper^  Finch.  Rep.  379,  a  biU  was  filed  by  the  mortgagee  to 
foreclose  the  equity  of  redemption,  if  the  principal  and  interest,  and  also 
a  debt  due  on  simple  contract,  were  not  paid  within  a  certain  time.    Lord 
Northington  decreed  in  favour  of  the  bill,  as  to  the  principal  sum  and  in- 
terest (the  latter  to  be  computed  from  the  time  of  tender),  and  directed  it 
to  be  paid  at  a  time  and  place  to  be  appointed  by  the  Master,  discounting 
the  mesne  profits,  &c. ;  but  lefl  the  mortgagee  to  his  remedy  at  law,  as  to 
the  payment  of  the  debt  due  on  simple  contract. 
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without  dischargbg  both  debts,  there  being  no  igteemait 
proved  that  the  mortgage  was  to  be  a  Beciurity  against  the  huter 
bonds  ?  And  it  was  decreed  {k),  that  if  the  plaintiff  would  re- 
deem, he  should  reimburse  and  sate  harmless-  the  defendant 
against  the  2000/.  as  well  as  the  4000/. 
N^  CM  «M0a-  So,  if  the  mortgage  be  of  a  lease  for  years,  and  afterwards 
^^*  more  money  be  lent  on  bond,  if  the  erecif^or  would  redeem, 

he  must  pay  both ;  for  the  equity  of  redemption  is  assets  in 
his  hands  (/)  (l). 
[  402  ]  So  where  jewels  were  pledged  for  a  sum  of  money,  and  die 
5^  ?Jj^  *•  pawnee  afterwards  lent  divers  other  sums  on  the  pawner'a  nolei, 
prrfemux  to  and  the  pawner  died,  his  executor  was  not  admitted  to  redeem 
^in^U^^  without  paying  the  whole(m).  But  it  was  said  that  if  diers 
^^-  had  been  any  creditors  of  the  pawner  by  bond,  or  a  commissioB 

of  bankruptcy  out  against  him,  die  pawnee  could  not  htie 
tacked  the  notes  to  the  pawn  so  ^as  to  have  preferred  himself 
before  the  other  creditors  (m). 

(Jk)  St.  JohM  V.  HsiA»rtf,  1  Ch.  Ca.  51S.    O^*  esM,  S  Ssttb  940. 

97.  («>  Dewmr^  t.  ilfcMA  OUb.  Rep. 

(I)  [£eelM  V.  TImOI,  eOitA]  An^  £q.  104.  Pre.  Ch.  419.  £q.  Abr.  324. 
ayMMty  9  Vera.  177.    Pre.  Cb.  i8. 

■^— —       I  ■  I        I  ■   ■■    I  ■■        11    ■  P      — ^■^—   ■■■■!■■  !■ ^ 

Ttteking  atf«ir*      (L)  So  via  vcnA  if  an  executor  of  the  mortgagee  lends  omto  BaaneT  to 
td  f  exeeuionm  the  mortgagor  on  bond,  he  mny  tack  the  bond  to  the  mortgage  as  against 

the  heir  or  devisee  of  the  mortgagor,  bnt  not  as  against  criMUtoray  if  the 

estate  be  charged  with  the  payment  of  debts.    SktUam  v.  Cmt,  Amb.  6t5« 

&  C.  9  Eden.  Kep.  994. 

Bsnd  nol  lladk*       Bnt  if  the  executor  of  the  mortgagor  assign  over  the  e^ity  of  redemp- 

mtU  U  flMvi-       tion  of  the  mortgaged  term,  and  Ae  assignee  of  the  executor  brings  a  bill 


gmgt  0gmbui  to  redeem,  be  will  be  fiable  to  pay  the  mortgage  money  oa^  S.  L.  Vm^ 
muignee  ^  iare>  dime  v.  fViUiSf  S  Bro.  C.  C.^Sl.  So  if  J.  S.  mortgage  a  Haseh^id  estate 
€iit0r»  to  B.,  who  afterwards  lends  the  mortgagor  more  money  on  aofe,  the  exe- 

cutor of  the  mortgagor  bringing  a  bill  to  i«decm|  mnat  pay  both  tke  marl* 
cage  monev  and  the  debt  by  siniple  contract,  because  the  equity  of  re- 
oeoiption  wlU  be  assets  In  the  banes  of  the  executor  to  pay  sbnple  eonttaet 
SSflwIf  conffMi  debtSy  Anotu  9  Vera.  177.  DemtMnuf  v.  Metcaff^  Pre.  Ch.  419;  hot  if  any 
crsdtfsr  UMy  r^  creditor  of  the  testator  had  brought  a  bill  to  redeem  this  mortgage,  be 
itfon  wuH^tigt  would  have  been  required  to  pay  the  mortgage  money  only.  ColfiMni  v. 
^  IwwSsM  «••  IVhuk^  1  P.  Wms.  776.  This  last  sentence  of  CaioNon  t.  ffincft  must  be 
UUf  wkau        eoBsidered  as  proceeding  on  the  supposition  that  the  executor  has  aban* 

doned  the  equity  of  redemption,  or  chat  the  simple  contract  creditor,  pray 

ina  a  redenq>tion,  has  previously  procured  an  assignment  of  the  equity 

otherwise  in  genml  cases  a  sfanple  contract  creditor  wlU  not  be  permitted 

to  redeem.    In  the  case  of  fhndaya  v.  Fern,  antea,  S8t,  where  the  minor 

part  of  creditors  of  a  bankrapt  were  allowed  to  redeem,  the  equity  of  re* 

demplion  was  In  the  assignee  of  the  bankrupt  for  their  benefit:  and  therv 

fore  in  some  sense  assicned  to  tiiem,  at  least  to  their  use  and  oenefit:  bnt 

the  rale  as  to  this  Is  adduced  in  the  note  to  the  page  lastly  referred  to. 

OftsmwHswt  «n      (M)  This  case  is  also  reported  in  9  Vera.  698  and  690,  under  the  title  of 

Bimmyr.Mei'  I>aRM6ray  ▼.  MeUeHf,  In  which  latter  place  a  fiurrtf  famcn  bi  added.    See 

calf.  9  Vera.  691.    The  case  Is  somewhat  diflSerenthr  stated ;  but  the  same  point 

Is  determined.  How  ihr  tiie  court  would  decide  that  a  subject,  which 
Is  pledced  as  a  security  for  a  particular  debt,  shall  be  conridered  as  a  se* 
cnrlty  lor  tether  loans,  must,  ftom  ^e  nature  of  the  thing,  and  in  lact 
does,  depend  on  the  circumstances  of  each  particular  case.  The  cases 
that  contain  the  material  disquisition  on  this  subject,  are  Greett  v.  Fann^i 
4  Barr.  9914.  8.  C.  i  BI.  Rep.  651.  /mm  ▼.  SmUk^  9  Ves.  jun.  579. 
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Ami  where  a  woib«ii|  being  a  bond  creditor,  married  a  mort-  Hu^btmd  adwA* 

gagee  aiid  died,  and  4he  husband  took  out  admimstration  to  his  ^^S^^'* 

wife,  he  was  allowed,  on  a  bill  brought  by  him  to  foreclose,  bondtokUaum 

to  tack  the  bond  to  the  mortgage  against  the  heir  at  law  (n).  ^ttbut  Mr. 

But  if  one  be  indebted  to  A.  by  mortgage  of  a  term  for  No  tacirfy 

years,  and  abo  indebted  to  him  by  bond;  if  on  the  death  of  ^^^^^ST 
the  mortgagor  the  executor  assigns  over  the  equity  of  redemp--  '*<««*«^- 

tion  of  the  mortgaged  term,  and  the  assignee  of  the  executor  [  403  ] 
brings  a  bill  to  redeem,  he  shall  only  pay  the  mortgage  mo-^ 
ney(o)(N> 

But  one  taking  a  mortgage  from  an.heir  of  an  estate  chai^ged  Nor  where  heir 

with  debts,  cannot  tack  an  old  debt  of  his  own  outstanding,  so  Zt^JS^S' 

al  thereby  to  oust  the  creditors  (p).  v*^  debt$  t9 

Since  the  statute  against  fraudulent  devises,  the  devisee  of  ^Bot^d  ^M^ 

the  equity  of  redemption  cannot  redeem  without  payment  of  '"!|22^* 

the  debt  upon  bond,  and  upon  mortgage  {q) ;  because  the  sta-  ^  efudy  of  rt- 

tute  makes  such  derise  void  against  creditors,  and  then  the  de-  ^^^^^^ 
visee  atanda  in  the  same  place  as  the  heir  would  have  stood  if 
no  dievise  bad  been  made ;  but,  before  that  statute,  such  devisee 
would  not  have  been  liable  to  a  bond  creditor. 

But  where  the  question  was,  whether  a  mortgagee,  i^ho  haid  But  deneee  <» 

terit  a  farther  sum  afterwards  upon  a  bond,  should  be  allowed  l^'^S^'^ 

to  tack  it  to  his  mortgage,  in  preference  to  the  odier  creditors  MiilMMefopay 

of  the  mortgagor,  under  a  trust  for  payment  of  debts,  created  r  4Q4 1 
by  the  will  of  the  mortgagor,  it  was  decided  that  the  mortgagee 
ahould  not  tack  the  bond  to  the  mortgage  (r);  for  there  being 
a  devise  for  the  payment  of  debts,  the  descent  was  consequently 
broke;  tfierefore  the  mortgagee  could  have  no  priority  with 
regard  to  his  bond,  but,  as  to  that,  must  come  in,  pro  rata, 
with  the  rest  of  the  creditors  under  the  trust  (o). 

(s)  BUekmeU  v.  S^mee^  cited  Amb.         (9)  Pre.  Ch.  511.   3  &  4  W.  Sc  M. 

R«p.  686.  c.  13.    ChalUe  ▼.  Cw^om,  1  Eq.  Ca« 

(•)  9  P.  Wmi.  76.  Et  vide  snpra,  Abr.  325.  9.  {S.  C.  15  Via.  Abr.  466. 

401.  — £tf.] 

'  {p\  lUuU  r.  Beane^  1  Yes.  S15.         (r)  Heumv.  Banet^  3  Atk.  630. 
iAUl.  463.   Elt  Bupra,  300. 

^ 

(N)  And  the  same  riile  wiU  hold  with  respect  to  the  grantee  of  the  heir 
at  lawy  as  the  bond  is  not  a  lien  on  the  land. 

(O)  These  decisions  have  been  fnlly  confirmed  by  the  late  Master  of  the  OueecmJIrmmg 
RoUsy  in  the  case  of  Adams  v.  CkxioR,  6  Yes.  S29,  where  a  tbstator,  having  dvcfrtaeiii  learl. 
a  policy  of  insurance  upon  his  life  for  1386/.,  assigned  the  same  to  the  de* 
ftndant  for  securing  10002.  and  interest,  and  afterwards  borrowed  3001. 
more^  on  a  note  of  hand,  and  tlien  assigned  his  effects  to  trustees  for  the 
benefit  of  creditors,  an^  died ;  whereupon  the  defendant,  holding  the  po- 
licy, applied  to  the  insurance  office,  and  received  the  money  due  on  the 
assunmce,  smd  then  claimed  to  retain  beyond  the  lOOOl.  so  much  of  the 
money  as  would  pay  him  the  subsequent  debt  od  the  note  of  hand.    Sir 

z 
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CAP    XI. 


WHO   MAT  CIiAIM 


on  noie^  when 
jmriwoMsecured 
to  a  vendor  6y 

partktfnoii. 


[405  ] 

No  difference 
v^ker  bond 
debt  be  be/ore 
or  iffier  mert- 


And  nvliere  A.  purchaaed  of  B.  the  lands  in  qMiti<m»  M 
mortgaged  them  to  him  for  4ccuring  part  of  the  purchase  dkh 
neyi  and  for  other  part  thereof  gave  a  note  payable  on  danandi 
on  which  £00/.  remained  uR8atis6ed^  and  A*  doYiaed  hia  famds 
to  be  sold  for  payment  of  his  debts,  and  died,  not  leavhg 
sufficient  assets  (j);  the  queAion  was,  whether  this  SOd.  re- 
mainmg  due,  on  the  dote,  being  for  part  of  the  considersdoa 
money,  should  hsTe  a  preference  t»  other  debts,  and  be  looked 
o«  in  equity  as  a  charge  upon  the  land,  and  the  rather,  for  that 
B.  as  mortgagee,  had  the  real  estate  in  him  i  And  it  was  beM, 
that  B.  could  have  no  preference,  but  must  aceept  satisfactioa 
in  proportion  only  with  the  ojther  creditors  (p). 

If  the  money  due  on  the  bond  be  lent  first,  and  the  mort- 
age made  afterwards,  yet  there  is  the*  same  equity  as  against 
the  heir  of  the  mortgagor  for  the  mortgagee  to  ha? e  bodi  saau 
paid  him  (t).  Thua,  where  A.  borrowed  of  B.  300/.  on  bond, 
and  afterwards  mortgaged  lands  to  B.  for  flOOO/«  lent,  and  tbea 
died,  the  plaintiff,  the  heir  of  A«,  prayed  a  redemption;  wuk 


(«)  Bond  ▼.  Keni,  1  Yern.  S81.  Bep.  S47.  HalUby  v.  KiriUmd^  %  Ok 

(<)  JVffndkam  v.  Jenkings^  t  Ch.      Rep.  56 1. 


EtmitableUen 
for  fmrehaoe^ 
money  unpoidj 
not  removed  by 
taking  security 
for  eomt. 


WiUltin  Grant  however  woold  not  aHow  tiie  claim,  becaoie  Uie  eqsitrof 

redemption  arising  on  the  mortgi^e  of  the  policy,,  passed  by  the  assiga- 
ment  to  the  trustees  for  the  benefit  of  the  testator's  creditors,  ppon  Ac 
principle  laid  down  hs  Lord  Thnrlow  in  the  case  of  Fandcrxct  ▼.  WUSm^ 
cited  antea,  p.  2l5t,  of  this  edit.  n.  (L),  that  where  the  equity  has  pasted 
to  an  assignee,  you  cannot  Insist  on  rctelnlng  it  against  the  assignee.  And 
his  Honor  said  it  was  clearly  settled,  that  in  the  case  of  a  mortgage,  the 
right  to  attach  a  subsequent  debt  to  the  mortgage  could  not  be  made  avail* 
able  against  an  assignee  of  tte  equity  of  redemption. 

(P)  Where  a  vendor  conveys  his  estate  to  the  vendee  without  reeeiviag 
an  or  part  of  the  consideration  money  he  has  as  against  the  vendee  and  kis 
heir  {Hvghes  v.  Kearney,  i  Sch.  &  Lef.  Id5)»  and  all  persona  dnfaidng  as 
volunteers  or  purchasers  for  valuable  consideration  wiui  notice  (HaoMrd  v. 
Moore,  1  Eden,  Si?),  a  lien,  on  the  estate  for  the  whole  or  such  part  of  the 
purchase-money  as  remains  due,  Chapi/nan  v.  Tanner,  iVem.  f67.  Amb. 
736.  fVaJker  v.  Prenoick,  i  Yes.  633 ;  and  tlua,  though  the  consideratioa 
money  be  on  the  face  of  the  instrument  expressed  to  be  paid,  and  a  receipt 
for  the  same  be  indorsed  on  the  deed.  This  is  an  egwtahle  lion  arising  from 
an  implied  contract  which  courts  of  equity  suppose  to  exist  l>etween  tbe 
vendor  and  vendee.  Blackburn  v.  Grcg'soit,  1  Bro*  C.  C.  430.  Madardk  v. 
Symmone,  15  Yes.  349.  CoweU  v.  Simpson,  16  Yes.  379.  Smiih  v.  HtMsd, 
d  Diclc.  7S0.  Harrison  v.  Southcote,  3  Ves.  389.  but  in  cases  of  this  sort 
tlie  presumption  of  an  implied  contract  between  the  parties  may  be  rebot- 
ted  by  clear  evidence,  that  tliey  did  not  intend  to  reserve  such  an  equity. 
And  it  has  generally  been  considered,  that  a  waiver  of  tliis  equitable  lien 
was  intended,  where  a  special  pledge  or  security  has  been  given  for  the 
money  unpaid.  Thus  (as  in  the  text)  the  taking  a  promissory  note  for  the 
residue  or  the  pnrchase-moncy,  has  been  held  to  aoford  evidence  of  an  to- 
tcntion  to  give  np  the  equitable  lien.  But  it  is  now  settled  that  the  takfaig 
a  promissory  note  (Gibbons  v.  Baddall,  3  £q.  Ca.  Abr.  683),  or  indeed  any 
other  security  for  the  purchase-money  unpaid,  will  not  of  itself  be  sufficieat 
to  remove  the  equitable  lien,  as  we  shall  have  occasion  to  notice  more  hi 
detail  in  the  latter  part  of  this  worl^. 
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the  (tsfeodant  imiBted  th^t  tbe  300/.  was  agreed  to  be  secured 
also  by  the  mortgage :  and  the  plaintiff  was  decreed  to  pay  the 
defendant  both  debts^ 

This  appears  to  be  one  of  those  instances  in  which  equity  Bond  lathed  to 
will  carry  the  debt  beyond  the  penalty  of  the  bond,  if  the  JJ^^^S^^'Uj 
principal  and  interest  exceed  it  (u);  for,  in  this  case,  the  obligee  though  it  ex- 
is  the   defendant^   and  the  plaintiff  applies  for  redemption:  ^    - 
therefore  if  the  principal  and  Interest  exceed  the  penalty,  the 
plaintiff,  in  equity,  ought  to  pay  it,  for  he  comes  for  equity ; 
and  it  is  a  maxim  that  he  that  seeks  equity  musi  do  it{Q). 

(ti)  Peers  ▼•  Baldwin,  2  Eq.  Ca.  vie.  that  the  tacklog  b  an  equity 
Abr.  611y  pi.  4.  5  Atk.  518.  Sed  merely  to  avoid  circuity  of  action, 
qiuere,  as  the  law  is  now  nnderstood,      vide  supra.  [St.  and  399.<— Cd.] 


(Q)  Whether  the  excess  of  principal  and  interest  beyond  the  penalty  of  A$  to  carrying 
the  bond  could  in  any  case  be  recovered,  was,  till  a  recent  period,  a  dis-   interest  beyond 
pnted  poipt.    It  is  however  now  finally  settled,  that  intereet  on  a  bond  can-  penaUty  ^fbond. 
not  be  eommtted  beyond  the  penalty,  antea,  p.  15,  of  this  edit  n.  (L).    There 
are  some  rew  exceptions  to  this  rule,  which  wiU  be  better  developed  by  a 
chronological  view  of  the  cases.    After  a  perusal  of  which  we  shall  be 
better  prepared  to  decide  on  the   authority  of  the  case  cited  in  the  text, 
and  to  appreciate  the  value  of  the  (earned  author's  doubt. 

One  of  the  earliest  cases  on  this  subject  is  that  of  Jevon  ▼.  fincM,  1  Vern.   Casei  on  thai 
34^,  where  principal  money  with  damages  was  decreed  to  be  paid,  but  not  kead, 
beyond  the  penalty  of  the  recognizance.    Then  qame  Hate  v.  Thonuu,  ibid. 
3i9,  where*  it  was  insisted  Aat  equity  ought  not  to  charge  the  defendant 
beyond  the  penalty  of  a  judgment,  and  the  court  allowed  the  objection. 
It  was  however  said,  that  equity  did  in  some  cases  carry  on  the  debt  be- 
yond the  penalty  in  favour  of  the  defendant,  on  the  maxim,  tiiat  he  who 
icame  for  (equity  must  do  it,  as  where  the  partv  had  been  delayed  by  in- 
junction of  the  court  or  the  like ;  but  never  in  favour  of  a  plaintiff  any 
further  than  he  could  charge  the  defendant  at  law,  because  the  plaintiff  haa 
chosen  his  own  security,  and  therefore  must  abide  by  it.    The  next  case  is 
also  to  be  fonod  in  t  Vern.  509,  {Steward  v.  RvmktUj  where  tihe  Lord  Keeper 
Cowper  was  of  opinion,  that,  including  what  had  been  paid,  though  at  se* 
veral  payments  and  then  many  years  since,  tlic  defendant  should  have  in 
the  whole  no   more  than  the  penalty  of  the  boud,  observing,  that  a  man 
could  liave  no  more  than  his  debt;  and  the  penalty  was  the  utmost  of  the 
debt.    So,  shortly  afterwards  in  an  Anonymous  com,  1  Salk.  154,  which  was 
heard  at  the  Chancellor's  house.  Lord  Cowper,  who  was  then  Chancellor, 
held,  that  if  there  were  a  bond  debt,  and  the  interest  had  outrun  the  penaUyy   Lord  Cowper^S 
it  should  not  carry  interest  beyond  the  penalty,  but  if  the  party  had  neglected  expression  of 
to  pay  interest  qfter  a  reasonalde  time,  he  should  qfter  such  neglect,  nay  interest  rule, 
beyond  the  penalty, '^Then  follow  the  three  cases  in  Viner's  Aondgment, 
I'^t.  Gaheay  v.  lUsseU,   14  Vin.  Abr.  460,  where  it  was  held,  that  equity 
would  never  carry  interest  beyond  the  penalty,  where  there  had  been  no 
demand  for  many  years.    Sd.  But  where  advantage  had  been  made  of  the 
money,  interest,  it  was  said,  might  be  carried  beyond  the  penalty.    Lord 
Ihmsany  v.  Plunket,  ibid.    So  5a.  Where  a  bond  was  only  a  collateral  se* 
curity,  it  was  held,  that  interest  might  be  carried  beyond  the  penalty. 
Kencin  v.  Blake,  ibid.    These  cases  were  decided  during  tlie  time  of  Lord* 
Macclesfield ;  and  the  two  first  of  them  were,  on  appeal  to  the  House  of 
Lords,  affirmed.    2  Bro.  P.  C.  251.  275.— -Lord  Hardwicke,  in  referring  the 
computation  of  accounts  in  bankruptcy  to  a  Master,  ordered  him  to  allow 
interest  on  bonds  ;  but  not  beyond  the  penalties.    Bromley  v.  Goodere,  1  Atk. 
80.    During  the  latter  part  of  his  presidency,  Lord  Uardwlcl^e  adopted 
tike  maxim  of  Lord  Cowper,  tliat  a  person  who  comes  for  equity  must  do 
equity.     On  this  principle  he  decided  in  Godfrey  v.  fVatson,  p  Atk.  617,  that 
a  debtor  coming  into  a  court  of  equity  for  relief,  would  be  directed  to  pay 
iatercst  to  the  creditor,  even  though  it  should  exceed  the  principal  i  and  that 
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[  406  ]         But  tf  there  be  m  subsequent  loan  of  money  on  bond  bj  t 
^fiMJ^  mortgagee,  with  a  decltration  that  it  shall  be  a  sutdiaige/it 


if  a  mortgai^  had  tacked  a  Jodi^iiieBt  to  his  moHaiagey  he woald  notbe 

confined  to  the  penalty  of  the  iadgment,  hot  woold  De  entitled  to  interest 

on  the  debt,  secared  by  die  judgment,  down  to  the  time  the  priDrifial  mi 

paid  off,  althooeh  it  might  exceM  the  penalty. 

Rrftmue  (•  In  a  case  in  me  Excheqaer,  some  yean  before  that  of  Godfrey  t.  Widsmf 

eageM  at  law       iatercst  on  a  hoad  was  decreed  to  be  paid,  though  it  exceeded  the  penalty. 

when  inUregi     EOiott  ▼•  Dooif ,  Bnnb.  23 ;  and  this  case  was  mnch  relied  on  by  Mr.  Jostice 

•OM  mihwed  bt*  Boiler,  in  LnitdaU  t.  Chmreh^  cited  snpra.    Sir  Thomas  ClariLe,  on  the  cob- 

ysnd  paMf.      trary,  in  Gromtemr  ▼.  Co«Jt,  1  Dick.  508,  held,  that  at  law  creditors  by  bond 

were  entitled  only  to  the  penalty  of  the  bond,  and  the  reason,  he  obser?ed, 
was  obvious,  for  that  they  bad  chosen  their  own  secnritv,  and  it  was  their 
fault  in  suffering  the  debt  to  increase  beyond  their  secun^.    Lord  Csnden 
*  Was  so  strongly  of  the  same  opinion  in  Gibson  t.  Egerton,  ibid.  408,  that  he 
wished  he  had  been  warranted  in  making  the  exceptants  pay  costs.    At  law 
tlie  point  was  determined  as  Sir  Thomas  Clarke  had  held  in  GrMVflMrv. 
Cock,  ubi  supra.    Thus  In  White  v.  Sealy,  1  Doug.  49,  where  there  was  a 
bond  for  payment  of  rent,  Lord  Mansfield  decided,  that  the  bond  was  a 
security  to  the  amouMt  qf  the  penalty  oa/y.    And  Mr.  Justice  Boiler  eoncas- 
red  in  the  decision.    So  ui  Brwgwin  v.  Perrat,  9  W.  BL 1190,  the  case  of 
a  bond  to  indemnify  a  parish,  the  court  made  a  like  order,  that  upon  pay- 
ment of  the  penalty  and  costs  into  court,  the  defendant  should  be  relieved 
from  the  bond.    Shortly  afterwards  however  Mr.  Justice  Bnllcr  ^i^ressed 
himself  dissatisfied  with  the  determinadbn  in  WhUe  v.  iSealy,  ubisopia; 
and  in  Lnadale  v.  Chntrch^  t  T.  R.  389,  said,  he  was  persuaded  many  cases 
bad  been  determined  on  the  point,  though  they  did  not  occur  to  the  coart 
then:  and,  on  searching,  he  had  found  several  cases  where  the  doctrine 
had  been  before  established,  on  the  authority  of  which  (though  not  much 
In  point)  the  court  held,  that  in  debt  on  bond,  with  condition  to  account  for 
tnoney  to  be  received,  proceedings  should  not  be  stayed  uoon  paying  the 
penalty  into  court,  because  damages  might  be   recovered  beyond  that 
amount.    And  the  constant  practice  of  giving  one  shilling  damages  in  ac« 
tions  on  a  bond  was  considered  as  a  strong  circumstance  in  favour  of  the 
adjudication,  since  that  practice  waa  in  fact  an  acknowledgmmt  tiiat  mo- 
ney beyond  the  penal^  might  be  recovered.    In  Knigkt  v.  hlatUmHy  3  BrtK 
C.  C.  496,  Mr.  Justice  Buller,  who  was  sitting  for  the  Chancellor,  adhered 
to  his  former  opinion,  stating  the  question  to  be,  whether  the  Master  ought 
not  to  calculate  the  wliole  interest  due,  without  stopping  at  the  penalty? 
'And  he  observed,  ''  that  cases  might  be  found  which  say  the  interest  shall 
only  be  to  the  amoimt  of  the  penalty ;  but  they  were  very  old  cases,  and 
were  determined  in  conformity  to  the  rule  of  law.    But  it  was  held  other- 
wise even  there.    He  remembered  a  case  in  the  year  1765,  In  the  King's 
Bench,  where  it  was  held  otherwise:  and  Lord  Mansfield  cited  a  case  at 
'SUi  Prius,  where  Mr.  Justice  Wrignt  directed  the  jury  to  find  danaages 
beyond  the  penalty.    The  case  of  WrighJt  v.  Sealey,  Done*  48.  waa  deter« 
mined  on  the  ground  of  its  being  the  case  of  a  surety,  who  never  could  be 
held  to  have  intended  to  bind  himself  beyond  Uie  extent  of  the  penalty; 
but  the  exception  proved  the  general  rule  to  be  otiierwtse.    Then  if  it 
Were  so  at  law,  where  was  the  equity  to  prevent  it  being  so  here  (in  Chan- 
cery).   Would  a  court  of  equity  narrow  the  remedy  of  creditors,  whom  in 
general  it  favoured  more  than  a  court  of  law  did  V* 
Theneaeee  nme      But  Lord  Thurlow,  on  a  rehearing,  i  Bro.  C.  C.  496,  disapproved  of  the 
tmer-niM.  doctrine  advanced  by  Mr.  Justice  Boiler,  observing,  thatif  It  were  a  uni* 

versal  rule  at  law  to  carry  Interest  beyond  the  penalty,  it  must  be  so  against 
the  heir  and  executor  and  simple  contract  creditor :  and  yet  the  penalty  was 
the  debt  at  law,  and  always  so  considered.  If  so,  how  could  any  thing  be* 
yond  charge  the  heir  or  executor?  Could  damages  on  the  ddkiH  be  recover* 
ed  beyond  his  own  time  ?  One  shilling  damages  entered  on  verdict  for  the 
penalty  were  pro /ormD  oklvy  because  there  being  an  injniy  damagea  were 
in  notion  of  law  sustained ;  so  in  judgment  by  defaolt,  &e.  If  interest 
Were  calculated,  and  Judgment  taken  agamst  an  executor,  beyoad  the  pe- 
nalty, slioold  the  excess  be  oaid  as  a  specialty  and  exclude  other  stieeialty 
creditors  ?    The  law  certainly  was  considered  as  clear  by  Lord  Maa»fidd 
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seems  th«  mortgagee  would  be  entitled  to  both  oo  redemp-  «x«rr«  ttitMt 

tion(*>  ton^gH*^ 


redempHim. 


(x)  Gcddard  v.  CompUn,  1  Ch.  Ca.  119.    Btdfwd  t.  B^khaiuef  f  Eq.  Ca. 
Abr.  615,  pi.  IS. 


and  by  Lord  Hardwtcke,  that  you  coold  not  co  beyond  the  penalty  ;  and 
tbe  delusions  of  eqnity  bad  been  uniformly  on  die  same  principle :  tbe  cases 
cited  were  exceptions  allowed.  And  bis  Lordsbip  dirabted  whether  he 
could  determine  the  point  on  these  exceptions ;  and  said  he  should  choose 
to  have  the  natter  settled  at  law  before  he  decided.  Soon  afterwards  the 
case  of  Tew  y.  Wintertvfiy  5  Brp.  C  C.  489.  (where  the  same  point  was  agi- 
tated and  decided)  came  on ;  and  Lord  Thnrlow  having,  in  the  mean  time, 
latisfied  himself  on  the  subject,  decreed  that  the  Master,  in  computing  in*^ 
terest  on  the  bond,  should  asf  go  beyond  the  penalty.  Conformably  to  this 
opinion  courts  of  tow  have  regulated  their  decisions  in  subsequent  cases ; 
and  we  may  now  consider  the  doctrine  of  Mr.  J.  BnUer  as  exploded.  Lord 
Kenyon,  hi  IViUU  v.  Clarkson^  6  T.  R.  304,  said,  he  could  not  accede  to  the 
doctrine  laid  down  in  Lamtdaie  v.  Cknrck ;  for,  according  to  that,  an  obligor 
who  became  bound  in  a  penalty  of  10001.,  conditioned  to  indemnify  the  ob- 
ligee, might  be  called  upon  to  pay  10,000^.,  or  any  larger  snm  however 
enormous,  adding,  that  in  actions  on  bonds,  or  any  penal  sums  for  perfonn- 
aoce  of  covenants,  &c.  the  act  of  parliament  (vide  8  &  9  W.  3.  c.  11.  s.  8.) 
expressly  said,  that  there  should  be  a  judgment  for  tk§  penalty ,  and  that 
the  judgment  should  stand  as  a  security  for  further  breaches ;  but  the  ob« 
ligor  was  not  answerable  in  the  whole  beyond  the  amount  of  the  penalty. 

The  case  most  resembling  the  one  in  the  text  is  that  of  Uoyd  v.  Uatckettf    Bemi  creditor 
$  Anstr.  5S5,  to  the  consideration  of  which  we  next  proceed  s— The  mort-  negUciing  to 

Sgee  who  had  been  in  possession  for  thirty-three  years  brought  his  bill  to   tmck  homd  to 
recloae.    The  plaintiff  and  other  creditors  of  the  mortgagor  having  oh-    tuorigmge,  eom^ 
taiaed  from  him  a  eonveyance  of  the  equity  of  redemption,  lor  the  use  of  mot  recotermort 
the  creditors  at  large,  filed  a  bill  to  redeem.    At  the  hearing  it  was,  among   tktm  perndty, 
other  things,  referred  to  the  Deputy  Remembrancer  to  take  an  account  of 
what  was  due  to  the  mortgagee  on  a  bond,  which  the  mortgagor  had  given 
him  nearly  about  the  same  time  as  the  mortgage.    Tbe  Deputy  Remem- 
brancer reported  the  whole  principal  and  interest  for  thirty-three  years  to 
be  due  thereon.    An  exception  was  taken  to  this  report,  that  the  sum  due 
exceeded  the  penalty  of  the  bond :  and  at  a  further  hearing  it  was  objected 
that  the  mortgagee  could  not  tack  tlie  bond  to  his  mortgage  as  against  the 
mortgagor  and  purchaser.    But  it  was  held,  that  the  court  having  referred 
it  to  tbe  Deputy  Remembrancer  tn  take  an  account  of  what  was  due  on  the 
bond,  it  was  too  late  to  object  that  the  bond  had  no  preference.    The  case 
stood  over  till  a  future  day,  when  the  Barons  gave  their  opinion  that  tlie 
mortg^te  could  daim  nothing  bcffond  thepenaUy  of  the  bond.  Baron  Thompson    Rtvhnlef  delio 
referring  to  a  case  ofKettUby  v.  Kettleby  before  Lord  Ba&urst,  in  whi(;h  he    by  derieefor 
was  counsel,  and  wherein  it  was  held,  that  simple  contract  debts,  even  ibr    their  payment, 
seventy  years  standing,  were  renewed  by  a  devise  for  payment  of  debts, 
and  were  paid  with  full  interest ;  but  the  bond  debts  were  only  allowed  in- 
terest to  the  amount  of  the  penalty,  and  were  therefore  in  a  worse  situation 
than  those  upon  simple  contract.    As  to  the  revival  of  debts  by  a  devise 
for  their  payment,  wceDewdneyex  parte,  l5Ves.  497;  and  for  rule  as  to 
recovery  beyond  penalty  of  bond,  where  the  bond  creditor  has  also  a  mort- 
gage, infra,  Clarke  v.  Abingdon,  next  page. 

Where  a  bond  and  judgment  were  assigned,  interest  vras  directed  to  be    jf^  hUireet  Re- 
calculated to  the  date  of  the  report,  but  not  so  as  to  exceed  the  penalty,    yomi  penalty, 
Skarpa  ▼.  Searboro*,  3  Ves.  557.    So  in  Maekreth  v.  Thamae,  5  Ves.  329.   Secits  ejter 
arrears  of  an  annuity  secured  by  bond  were  allowed ;  but  not  beyond  the  judgment  reeo* 
penalty.    In  M*Clure  v.  Dunkin,  i  East.  Rep.  436,  where  judgment  on  a  vered  on  bond, 
bond  bad  been  recovered  in  Ireland,  it  was  objected  that  interest  could  not 
be  recovered  beyond  the  penalty  of  tlie  bond,  which  was  set  forth  in  the 
declaration.    Lord  Kenyon  said,  that  if  this  had  been  an  action  on  the 
bond,  the  objection  would  have  been  good ;  hot  after  judgment  recovered 
trannt  in  rem  judieatam^  the  nature  of  tlie  demand  was  altered  ;  and  this 
being  an  action  on  the  judgment,  it  was  competent  .to  the  jury  to  allow  in- 
terest to  the  amount  ot  what  was  due 3  and  in  this  respect  be  »aw  no  tliflei* 
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WHO   MAT  CLAIM 


Mtfrtgugeeie'        But,  if  the  mortgagee  or  assignee^  to  whom  money  is  d«e 
Setemiir '^    OD  bondj  countenance  a  fraud  upon  a  third  person,  by  cooceal- 


InUreti  beymd 
pemUiy  aUowed 
on  special  cir' 
€Mm»tance$, 


Mcrtgogee  wuty 
trmu/ir  excess 
^debt  bevand 
penaUff  of  bemd 
iokismwrigage. 


fVkat  nrciEift- 
sitmfes  will 
cunj  iMterest 
beymid  penalty. 


Application  of 
note  to  Author's 
donbt  in  Uxt* 


ence  between  a  foreign  judgment  and  a  jadgment  in  a  court  of  record  in 
England. 

The  subject  under  consideration  was  again  thoroughly  mooted  in  Qsrke 
▼•  Selon,  6  Ves.  411,  where  it  may  be  considered  as  finally  settled,  that  in* 
terest  beyond  the  penalty  of  the  bond  wiU  not  be  allowed  exc«pt  voder 
medal  circumstances.  The  special  circumstances  alluded  to  by  Sir  W .  Gnat, 
Master  of  tlie  RoUs,  in  this  case,  were  such  as  the  obligee  could  not  cso- 
troul,  and  which  necessarily  deferred  him  to  a  distant  period,  during  wfakli 
time  the  accumulations  of  interest  would  exceed  the  penalty,  as  in  ue  esse 
of  Bodily  v.  BeUamy,  t  Burr.  1094,  where  the  obligee  was  greatly  delayed 
by  writs  of  error,  &c.  But  it  was  not  in  course.  Sir  W.  Grant  said,  to 
allow  interest  beyond  the  penalty ;  for  the  penalty  was  the  debt  both  at  iiw 
and  in  equity.— In  a  later  case  however  the  same  learned  Judge  allowed 
interest  to  be  calculated  beyond  the  penalty  of  the  bond,  where  tliere  wu 
a  wurtgage  given  f&r  seeming  the  same  snm.  Clarke  r,  Abingdony  i  7  Ves.  106. 
His  Honor  there  remarked  tiiat  the  creditor  had  two  securities,  one  by 
bond,  the  other  by  mortgage.  If  the  creditor  sued  on  the  former,  he  coeld 
not  have  interest  beyond  the  penalty ;  but  the  mortgage  was  to  accare  tke 

Eayment,  not  of  the  money  due  on  tne  bond,  but  of  the  sum  for  which  the 
ond  was  given,  together  with  all  intefest  that  might  grow  doe  thereos : 
the  tame  sipm  was  therefore  differently  secured  by  di^rent  instrumcnu, 
by  a  penalty,  and  by  a  specific  lien.  The  creditor  might  resort  to  either; 
and  if  he  resorted  to  the  mortgage,  the  penalty  was  out  of  the  qoestioa. 
If  the  creditor  by  mortgage  aAerwards  took  a  bond,  it  was  admitted  tliac 
lie  might  recover  on  the  mortgage,  interest  beyond  the  penalty  of  the  bood. 
And  there  was  no  reason  why  Uie  effect  should  be  different,  if  to  day  a 
mortgage  were  made  to  secure  a  snm,  for  which  a  bond  was  given  the  day 
before.  His  Honor  therefore  thought  the  exception  ought  to  be  allowed. 
The  exception  was,  tint  the  Master  ought  to  have  computed  interest  lie- 
yond  tlie  penalty,  in  calculating  the  amount  of  principal  and  interest  dne 
on  the  bonds.  Vide  etiam  Seton  v.  Slade,  7  Ves.  S74,  where  the  Lord  Chsa^ 
eellor  said^  a  court  of  equity  had  relieved  against  the  penalty  long  before 
a  court  of  law. 

In  Hushworth  ex  -pafie^  10  Ves.  409.  Heford  v.  Al^er,  1  Taunt.  9«0.  and 
Skntt  V.  Procter^  2  Marsh.  X{6.  the  subject  was  agam  brought  before  the 
Judges,  and  they  decided  in  unison  witli  the  three  last  adjudications.  As 
to  the  spmoi  drcMtnstances  which  are  said  to  vary  the  case,  it  has  bees 
before  remarked,  that  accumulations  of  interest  bevond  the  penalty  will  be 
allowed  if  tliey  are  occasioned  by  delays  arisinc  mm  the  conduct  of  tlie 
obligor,  or  under  circumstances  which  the  obligee  cannot  controul.  If 
therefore  by  an  injunction  of  tlie  Court  of  Chancery,  the  obligee  is  pre- 
vented from  recovering  his  debt  till  the  arrival  of  a  certmn  period,  daring 
which  time  tlie  interest  increases  the  principal  of  the  bond  beyond  the  pe< 
naity,  he  will  be  allowed  the  whole  sum  dne,  against  the  general  rule,  'lite 
case  of  Atkinson  v.  Atkinson^  1  Bail  Sc  Bea.  239.  is  the  latest  case  on  this 
subject,  and  the  last  we  shall  have  occasion  to  notice  here.  There  the  de- 
fendant had  procured  a  judgment  from  his  brother,  who  bv  will  appointed 
him  trustee  for  payment  of  debts  and  legacies,  in  which  character  he  had 
acted  and  applied  the  rents  of  certain  estates  in  payment  of  debts  dae  by 
his  brother,  but  did  not  retain  any  part  of  the  profits  in  discharge  of  the 
principal  or  interest  due  to  hiroselr  on  his  own  judgment.  On  a  bill  filed 
for  an  account  the  defendant  claimed  interest  bevond  the  penahv  of  ^^ 
judgment,  which  the  Master  allowed.  To  this  opinion  an  exceptioB  vss 
taken  by  the  devisee;  and  the  liOrd  Chancellor  said,  the  rule  in  equity  cer- 
lainly  was,  that  a  party  should  not  in  tiie  Master's  office,  as  against  the 
assets  of  a  deceased  debtor,  be  allowed  interest  beyond  tiic  penalty ;  bet 
there  were  exceptions  to  this  rule,  such  aa  where  a  party  is  by  injnnrtioo 
prevented  fimm  recovering  his  debt  at  law,  or  where  an  eUgit  creditor  ii 
Drought  into  a  court  of  equity  for  an  account ;  and  his  Lordship  tboacbc 
that  the  present  iuKtance  came  within  the  spirit  and  meaning  of  the  eirep- 
tions,  and  decreed  accordingly. 

Applying  tliese  observations  to  the  case  in  the  text,  it  is  apparent,  that 
when  a  bond  is  tacked  to  a  mortgage,  the  excess  of  debt  beyond  the  pe^ 
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mcDt  thereof,  the  mortgage  shall  be  redeemed  upen  payment  whn  in  foH 
of  the  principal  money  only  (y):  therefore,  where  the  plaontiflF,  ^l^^k^T^ 
deoisee  of  an  estate,  subject  to  a  mortgage  term  for  1000  years,  jp»j»^«<  m* 
let  the  interest  run  in  arrear,  and  gave  several  bonds  for  securing  hondt^ida  ht. 
it,  and  then  died;  his  son  and  heir  being  about  to  many,  the  ^i^^^'^ 
intended  wife's  father  applied  to  the  mortgagee  to  enquire  what 
was  due  on  the  mortgage,  who,  being  desired  not  to  discover 
the  bonds,  said,  that  there  was  only  500/.  due,  and  that  all  in- 
terest was  paid ;  and  that,  upon  payment  of  the  600/.,  he  would 
deliver  up  the  mortgage.    The  court  held,  on  application  te 
redeem,  that  the  mortgagee,  by  concealing  the  bonds,  had  dis- 
charged the  lands  from  being  liable  to  more  than  what  was  then 
pretended  to  be  upon  them,  and  decreed  a  redemption,  upon       [  407  ] 
payment  of  the  5001.  with  interest  from  that  time,  and  without 
costs. 

If  the  person  claiming  the  equity  of.  redemption,  is  a  pur-  Bmid  mi  iatl> 
chaser  for  a  valuable  consideration,  the  mortgage  may  be  re-  g^g  mtimt 
deemed  by  him  without  discharging  the  bond(z);  because  the  ^?^^J^^^L 
lands,  in  the  hands  of  the  alienee,  can  be  chaiged  with  nothing  ^  redmpSM; 
but  what  b  an  immediate  lien  thereon,  which  the  bond  is  not. 

So,  if  there  be  several  incumbrances  upon  an  estate,  and  nor^gtdwMtnb' 
the  prior  incumbrancer  claims  a  bond  likewise,  it  will  be  post-  ^m%S!niuni 
poned  to  all  real  incumbrapces,  whether  by  mortgage,  judg-  or  af«itiif. 
roent,  or  statute  {a) ;  for  the  bond  is  no  charge  on  the  estate, 
and  he  hath  not  the  same  equity  against  a  puisne  incumbrancer, 
as  against  an  heir  at  law,  who  is  liable  to  die  bond  in  respect 
of  assets  (a). 

(y)  Barrett  v.  JTeUs,  Pre.  Ch.  131.  TnrwMoMy  1  Yes.  87.    S  Atk.  656. 

(z)  Boflyv.  Ro6tiuoii,Pre.Ch.89.  [S.  P.  antea,  401,  of  this  edition^ 

ifrdbn*  V.  SmU,  S  Stra.  1107.  {S.  C.  n.  (L).— £(i.] 

more  fuUy  reported   in  Andrews.  (a)  Morrett  V.  Patkif  t  Atk.  52. 

341.-.-£tf.J  Wood  T.  iVorHiRcr,  cited  54.  Gory'«  com,  3  Salk.  240.  Trough' 

in  the  last  case,  1  Ea.  Ca.  Abr.  3t5,  Ion  v.  2Voi^A<oii,  1  Yes.  87.   Powu 

pi.  10.  1  Yes.  87.  CoUman  v.  Winch^  v.  Corheity  3  Atk.  556. 
Pre.  Cb.  611.    Yide  Troughion.  y. 


nalty  may  be  tacked  to  the  mortgage  in  the  nature  of  farther  advances ; 
and  on  this  principle,  the  case  of  PeerB  t.  Baldwm^  cited  in  the  text  (the 
anthority  of  which  the  learned  author  seems  to  doabt),  may  be  supported. 
For  farther,  see  antea,  p.  15,  of  this  edit  n.  (L). 

(R^  Whether  notice  of  tlie  bond  debt  will  vary  the  case  has  not  yet  been  Bond  wd  iatl* 
decided.  From  the  expressions  of  Lord  Hardwicke.  in  Troughiim  y.  Trougl^  abU  to  mort- 
toHy  3  Atk.  659,  that  *'  where  there  is  a  pnrcbaser  for  a  ▼alnable  considera-   gagt  again$t 
lion  wUhoui  noHetf  the  mortgagee  cannot  tack  his  bond  to  this  mortgage,"  purekaoer  or 
it  may  be  inferred,  that  if  the  purchaser  or  subsequent  incumbrance  have   suUequent  ja« 
notice  of  the  bond,  it  mav  be  attached  to  the  mortgage.    But  these  obser-   cumbrancer, 
vaitiona  of  Lord  Hardwicke  were  delivered  in  a  case  where  there  was  first  a  ttkether  they 
mortgage,  then  a  bond  to  the  mortgagee,  and  after  that  a  subsequent  real   hart  notice  or 
incumbrance ;  ami  it  should  be  taken  into  consideration  that  the  bond  is   not*    Semb» 
not  a  lien  on  tbc  land,  and  therefore  wcry  dissimilar  to  the  ca$e  of  a  turiher 
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WHO  MAY  CLAIM 


[408}, 
wUkmUtiiwte 


*ta 


Mortgages  are  hdd  not  to  be  withia  the  woidi  of  the  ttabilt 
of  limitations  (a);  and  no  positive  time  bath  as  yet  been  fised 
upon^  which  shall  be  an  absolute  bar  to  redemption^  because 
courts  of  equity  have  considered  that  a  mortgagee  cannot  be 
'injured  if  he  receives  his  principal^  interest  and  coats;  tbougli 
a  mortgagor  may,  if  he  be  obliged  to  part  with  his  estate  for 
less  than  its  value.  But  the  making  up  of  accounts,  after  long 
periods  of  time,  being  very  difficult,  and  attended  with  grest 
hardship  on  the  mortgagee,  it  hath  been  thought  reasonable  to 
establish  in  equity,  in  analogy  to  this  statute  (i),  a  period,  at 
which  prim^yiicte,  the  right  of  redemption  shall  be  presumed 
to  be  deserted  by  the  mortgagor,  unless  he  be  capable  of  pro- 
during  circumstances  to  account  for  his  nq;lect,  such  as  by  ioi- 
prisonment,  infancy,  coverture,  or  by  having  been  beyond  sea, 
and  not  by  having  absconded,  which  is  an  avoiding  or  retardiog 
of  justice.    Andy  to  preserve  an  uniformity  between  the  pio- 


{h)  KnowUi  V.  Sptnciy  Mose.  tS5. 

1  Eq.  Ca.  Abr.  315.    Ord  t.  SmUky 

Sel.  Ch.  Ca.  9, 10.    Ibid.  56.   Jetmtr 

V.  Traeey^   3  P.  Wms.    S87y    note. 

Badi  V.  Hdrwf,  ibid.    [S«e  a  fnller 

note  of  this  caie,  App.  to  Sng.  V.  & 

P.  No.  XV.  p.  2f,  5th  edit.— iJEd.] 

Samden  t.  JEIorde»  1  Ch.  Rep.  184. 

Clapham  v,  Bowwr,   ibid.  t06.    et 

3  AtlL.  313.    [Ef  vide  S.  L.  Amu. 

,  S  Atk^  33.f ,  and  SldrmU  v.  MiyrUkf 

'  Com.  71 1.   Bmmeff  t.  Bidgardf  Cox 

.  Ch.Ca.  149.  Sir  Lloyd  KeByon,M.R.' 

there  aayin|,  that  **  if  there  were  no 


Krecedent  that  length  of  time  ahoeki 
e  a  bar  in  eqni^y  he  wonld  tim 
make  one  j  for  that  case  shewed  tbe 
good  policY  of  such  a  mle."  See 
alto  In  ooBfimation  of  the  decline 
93  above  stated,  Eaetgm  v.  GrmtOt 
iVem.  138.  8.  C.  antea,  156.  Fbyer 
V.  Lffvisigtom  1  P.  Wms.  f  68.  Tmk 
V.  HliUe^  3Bro.  C.  C.  S89.  Lima 
▼.  NmwAom,  1  Ves.  St.  SUfkmkt 
V.  Xfiac*ta6rafce,  IS  Ves*  997.  and 
Hovenden  v.  Anne$Uy,  9  Sch.  &  IM- 

eor^JBrf.] 


.sqm,  secnredlo  the  lint  mortgagee  by  judgment,  and  it  seems  irreeoadle- 
able  to  suppose  that  an  instmment,  not  in  itself  a  lien,  cooM  be  made  ss 
by  notice  to  a  snbseqnent  mortgagee  or  inemnbrancer.  It  u  tiMrefbre  rei- 
^onablc  to  conjectore  that  the  doctrine  in  the  text  will  prevaU  notwithstaod- 
log  notice  one  way  or  the  other;  et  vide  note  to  p.  533,  postea. 

(S)  The  words  of  the  statute  are,  that  ^  for  qnieting  men's  estate,  belt 
enacted,  that  no  person  or  persons  shall,  at  any  time  herraflcr,  sake 
any  entry  into  any  lands,  tenements,  or  heredltamenU,  bnt  witfafai  twenty 
years  next  after  his  or  tlieir  right  or  title  which  shall  hereafter  fint 
descend  or  accrue  to  the  same ;  and  in  defiinlt  thereof,  such  persons  so  aot 
entering,  and  their  heirs,  shall  be  utterly  excluded  and  disabled  fkomsoek 
entry  after  to  be  made,  any  former  law  or  statute  to  the  contrary  notvitfa- 
atanding,"  s.  S.  Provided  nevertheless,  that  '<  if  any  person  or  persons  tbat 
IS  or  shall  be  entitled  to  such  writ  or  writs,  or  that  hath  or  shall  have  sack 
right  or  title  of  entry  be  or  shall  be  at  the  time  of  the  ssad  right  or  title 
first  descended,  accrued,  come,  or  fallen,  within  the  age  <of  twenty-ose 
years,  feme  cotertf  nek  compos  meniUf  imprisoned,  or  beyond  the  seas,  thit 
then  such  person  and  persons,  and  his  or  their  heir  and  heirs,  shaH  or  any, 
notwithstanding  the  said  twenty  years  be  expired^  bring  his  action,  or  vske 
his  entry,  as  he  might  have  done  before  this  act.  so  as  such  penoa  sod 
persons,  or  his  or  their  heir  and  heirs,  shall,  within  ten  years  next  eXtet 
hi»  and  tlictr  fnll  age,  discoverture,  coming  of  sound  mind,  culaigeDirot 
out  of  prison,  or  coming  into  this  realm,  or  death,  take  benefit  of  and  fo^ 
forth  the  same,  and  at  no  time  after  the  said  ten  years."  St  Jac.l.  c.  1^* 
s.  1.  2. 
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Clings  in  covffts  of  law <aad  equity,. Iw^entyTearo  after  for-  TVmiiiry^s 
feiture  and  poflsesaion  taken  by  the  mortgqgee,   no  iutereat,  '^'^^  i^ 
having  been  paid  in  the  mean  time,  hath  been  fixed  upon  as  nuHg^g^ 
the  period,  beyond  which  a  light  of  redemptioB  $baU  not  be  ^^^^iSS^ 

favoured  (t)«  ami  no  ditabUUy 

m  mortgagor^ 
primft  facie  a  6ar  to  cftnTy  ^  ndea^pHmu 


(T)  It  has  been  said,  that  this  rale  is  not  fonnded  on  the  presnmption  of 
an  absolute  conyeyance,  bnt  is  merely  a  positive  mle,  iatrodnoed  for  the  ^est  qf  rmU. 
sake  of  qnteting  the  title  after  so  Ions  a  neglect  to  redeem.  Per  Evre^  C  B. 
m  Corheti  t.  Barker,  1  Anstr.  143.  The  maxim  is  epiiiaM  stquihir  legem.  It 
was  first  hinted  at  in  fVinehemiUte  t.  HaU,  and  Porter  v.  £n«ry,  16S7.  1  Ch. 
Rep.  40.  97,  then  in  Sandere  v.  Hord^  and  Chpham  v.  Bowyer,  ib.  184.  S06. 
and  afterwards  adopted  as  a*  rule  of  conrt  by  Lord  Keeper  Bridgman  and 
the  Master  of  the  Rolls  ill  Peanen  ▼.  jPaiiey,  1  Ch,  Ca.  tOtt  and  followed  by 
Xord  King,  in  White  t.  £wer,  9  Vent.  340.  But  the  mle  seems  not  to  have 
been  permanently  settled  till  about  the  middle  of  the  last  century  •  So  late 
as  the  year  173S,  an  appeal  came  on  in  the  Hoose  of  Lords,  wherein  the 
doctrine  was  but  Imperfectly  acknowledged.  It  was  there  held,  that  a 
mortgagee  in  possession  for  seventy  yean  under  a  legal  tftle,  should  not  be 
redeemed  or  aisturbed ;  for  so  long  an  acquiescence  should  be  taken  as  an 
implied  waiver  of  the  right  to  redeem,  especiidly  where  the  rents  were  in- 
safliclent  to  keep  down  the  interest  for  more  than  fifty  years.  8Um€  y* 
Byrmey  t  Bro.  P.  C.  399. 

We  may  now,  however,  consider  the  mle  as  permanentlv  established,  ItsfmmiM 
and  the  pirinciples  on  which  it  is  founded  as  perfectly  onderstood,  and  tn  equity* 
clearly  deweloped.  Courts  of  equity,  by  their  own  rules,  independently 
of  any  statute  of  limitations,  give  great  efiect  to  length  of  time.  Hiey 
refer  frequently  enough  to  the  statute  of  limitations,  but  it  is  for  no  other 
purpose  thanr  as  furnishing  a  convenient  measure  for  the  limitation  of  the 
time  which  ought  to  operate  as  a  bar  in  equity  to  any  particular  demand* 
Beekfvrd  v.  fFede,  17  Yes.  87.  Lord  Redesdale,  refemng  to  the  rules  Ui 
equity  on  this  subject,  observed,  in  a  recent  case  (Htcles  v.  Coefce,  4  Dow. 
P.  C.  tr\  that  the  change  which  in  a  long  course  of  time  takes  place  ia 
tlie  value  and  circumstances  of  property,  and  the  consequent  difficultv  or 
impossibility  of  doing  that  justice  betweeh  the  parties,  which  might  be  done 
wliea  transactions  are  recently  challenged,  were  reasons  why  length  of 
time  was  a  bar  to  relief  in  cases  where  the  transaction,  if  recently  impeach* 
ed,  would  have  been  set  aside.  In  like  manner  Lord  Manners  is  reported 
to  have  said.  In  MedUeot  v.  O'Doimett,  1  Ball  &  Bea.  156,  "  It  has  been  sug- 
gested that  I  lay  too  much  stress  upon  length  of  time,  and  that  I  attach 
more  credit  to  it  than  Lord  Redesdale,  or  an^r  of  my  predecessors  have 
done ;  I  confess  I  think  the  statute  of  Limitations  is  rounded  upon  the 
soundest  principles,  and  the  wisest  policy,  and  that  this  court,  for  the 
4>eace  of  families,  and  to  quiet  titles,  is  bound  to  adopt  it  in  cases  where 
the  Suitable  and  legal  title  so  far  correspond,  that  the  only  difierence  be- 
tween them  is,  that  the  one  must  be  enforced  in  this  court,  and  the  other  in 
a  court  of  law."  The  principles  that  govern  courts  of  equity  in  applying 
length  of  time  as  a  bar  to  relief,  were  still  further  remarked  upon  by  Sir 
Thomas  Plnmer,  Master  of  tiie  RoUs,  in  the  late  case  of  Chalmer  v.  Bradley^ 
1  Jac.  Se  Walk.  63.  They  did  not,  Sir  Thomas  Plnmer  observed,  proceed 
on  the  ground  of  individual  hardship  or  loss :  public  policy  required  that 
persons  should  not  lie  by  and  call  for  accounts  at  a  distant  period,  when 
the  accounting  party  was  dead,  and  under  all  the  difficulties  that  arosA 
when  the  voochers  were  lost,  and  the  memory  of  witnesses  were  gone,  it 
•Ml  vol,  aa  aharby  analogy  to  the  ataitUef  that  the  length  of  time  operated  in 
«/«ily,  6iif  it  gave  a  grwnd  fornresaming  in  fanour  of  the  length  rf  posaee- 
Mon,  It  was  on  this  principle  that,  in  courts  of  law,  acts  of  parliament, 
grants,  and  releases,  had  freqnently  been  presumed.—- It  is  however  observ- 
able, that  liOrd  Redesdale.  in  Bond  v.  HopkinSy  1  Sch.  &  Lef.  4«7,  as  also 
in  H&cenden  v.  Annesley,  2  ib.  633,  thought  that  the  statute  must  be  taken 
'virtually  to  include  courts  of  ec^uity ;  and  the  language  of  Lord  Manners 
as  above  stated^  is  indicative  ot  a  similar  opinion.    In  the  old  case  of  Sattn* 


{ 


S62  CAP.  XI.  WHO   MAT  CI.AIM 

« 

AMidplfof  ^       And  a  defMidiiil^  in  a  bill  for  redemption^  may  avail  Unuelf 
tiatute.  ^f  ^^^  etfaity  by  pleading  die  statnte  of  limitations.    Hiis 

point  was  so  setded  by  Lord  Hardwicke,  after  an  investigitioQ 
of  the  authorities  on  the  subject,  in  the  case  of  Agga$  ▼•  Pkki- 
rell{c),  and  the  plea  allowed  (u). 

(c)  8  Atk.  225.    [Et  vide  Chapman  v.  B&^er,  Infra,  410.— JStf.] 


ilm  v«  Hm4if  abi  snpn;  the  court  also  teems  to  have  considered  Uiat  tiie 
plaintiff  was  barred  in  equty,  not  by  analogy  to  the  statute;  but  b^  Uie 
•tatote  itself.—For  aU  purposes  of  relief  it  u  sufficient  to  say,  that  the 
Sfestnte  bars  in  equity  by  aDaiogy,  and  not  by  Its  direct  operation. 
Of  the  rule  5y  By  the  civil  law,  in  case  the  mortgage  money  was  not  paid  at  the  tti- 
thi  Jtmm  Uno.   pnUtod  tiae,  the  creditor  was  empowered  to  sell  the  pledge,  allowing  the 

debtor  two  years,  aAer  notice  given,  to  redeem  it  in.  Inst,  U.  tit.  8.  a.  1. 
HaUfiu  Anal.  Civil  Law,  p.  64.  If  however  the  creditor,  Instead  of  sdl« 
iqg  the  ettate,  had  continued  the  possession  of  it  himself,  he  and  his  bein 
would  have  remained  perpetually  obliged  to  restore  the  pledge  after  psy- 
ment  of  the  debt,  and  coatd  never  pretend  to  have  acquired  anj  property 
Ihereui  bv  prescription.  Codex,  ub.  10,  de  pign,  od,  L  all.  eod.  On  the 
other  hand,  the  hypothecary  action  conM  only  be  extinguished  by  a  prescrip- 
tion of  forty  years  against  me  mortgagor  and  his  heurs,  and  likewise  agtiatt 
a  thhrd  possessor,  if  the  debtor  were  stiU  alive.  1  Domat,  C.  I«.  382,  s.  ix. 
n.  (1). — The  term  of  forty  years  is  evidently  too  long  a  period  to  keep  open 
a  dalm  of  thb  sort.  If  the  mortgagee  and  his  heirs  sleep  on  their  righti 
for  twen^  years,  they  certainly  deserve  to  lose  them  at  the  end  of  tbst 
perk>d.  Twenty  years  acquiescence  in  the  mortgagor's  title.  Is  sure^  food 
evidence  of  their  abandonment  of  all  charge  on  the  estate.  This  rule  of  the 
civil  law  might  possibly  have  given  rise  to  the  supposition  that  forty  yean 
were  necessary  ny  the  law  or  England  to  bar  the  mortgagor,  and  it  mifht 
have  been  thought,  that  since  the  mortgagee,^  though  in  possession,  was  bot 
a  trustee  for  the  mortgagor^  no  adverse  possession  arose  acainst  bin  (the 
€attm  tfu  tnui)  till  the  effluxion  of  twenbr  years,  and  then  mt  It  required 
a  further  tenn  of  twenty  yean  of  such  adverse  possession  (making  together 
forty  years)  before  the  mortgagor  could  have  been  barred ;  bat  no  such  role 
ever  prevailed  iaEnghwd,  though  passages  to  that  «Sect  are  to  l)e  fbond  ia 
some  of  the  text  writers  on  this  subject. 
SUUuii  mnf  be  (U)  In  like  manner  where  the  heir  of  a  mortgagor  brought  a  bifl  to  re- 
pUadid  la  deem  an  old  mortgage,  and  the  defendant  pleaoed  title  as  a  purcbsier  for 

egaily.  valuable  consideration  vrithont  notiecy  under  a  marriage  settlement  made  by 

the  original  mortgagee,  and  a  quiet  possession  thereunder  for  seventy  yetn, 
the  plea  was  allowed.  JRoadatt  v.  Staw.  4  Bro.  P.  C.  74. 
JUartgofet  may  whether  length  of  time  could  be  tULen  advantage  of  b^  demurrer,  wsft 
take  advamiage  made  a  ^lurre  by  Mr.  Cox,  In  his  edition  of  P.  Wms.  vol.  ill.  p.  287.  n.  (l]i 
^  length  ef  who  there  cites  EduU  v.  Badbaaoa,  4  Bro.  C.  C.  254,  and  states  that  the 
time  Sif  pUa  sr  Lord  Chancellor,  in  that  case,  expressed  much  doubt  on  the  question.— Is 
fUmarrer.  Gregor  v.  MoUnoarthf  1  Ves.  209,  Lord  Hardwicke  said,  it  was  wot  pnfir 

maiUrfw  demmnar,  hut  ought  to  be  pleaded*  See  similar  decisions  in  Sum- 
der$  V.  Horde f  1  Ch.  Rep.  184.  F^rtaer  v.  Moore,  Bunb.  54.  Jemter  v.  TVscejf, 
3  P.  Wms.  287,  n.  (B).  This  doctrine  of  Lord  Hardwicke  has  of  late  been 
▼erylnuch  wddtened  by  modem  cases;  and  Mr.  Belt  considers  it  to  be 
finite  clear  now,  that  the  statute  of  limitations,  or  ol^ections  in  analofir  to 
it  upon'  the  ground  of  laches,  may  be  taken  advantage  of  by  way  of  de- 
murrer, notwithstanding  the  decision  of  Lord  Hardwicke  in  Gregor  v.  Mdeh 
worth.  See  3  Bro.  C.  C.  632,  n.(l}.  The  late  determinations  do  not  ex- 
pressly over-rule  the  lastly-mentioned  case,  but  there  can  be  little  doabt  of 
the  genuineness  of  the  rule  as  stated  by  Mr.  Belt.  Indeed  it  is  said,  2  Sch. 
Se  Lef.  638,  that  Lord  Kenyon  held,  at  the  Cockpit,  in  Bedford  v.  Cloie^  that 
a  demurrer  to  a  bill,  on  the  ground  that  it  did  not  skew  a  good  title  to 
redemption  within  twenty  years,  was  a  good  demurrer ;  because,  added  L^rd 
Redesdale,  it  was  the  rule  of  the  court  that  no  redemption  should  be  al- 
lowed after  twenty  years,  and  therefore  the  party  should  be  put  to  bris; 
his  case  bv  his  bill  within  tbat  rule.  And  Lorcf  Rcdcsdale  farther  observed, 
that  Lord  Thuriow's  opinion,  in  Dcloraine  v.  Brown,  3  Bro.  C.  C.  (iSS,  «>& 
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And  as  the  ooorts  do,  prim&  fade,  consider  the  redemption  Ten  years  al- 
as  barred  after  twenty  years,  where  there  is  no  disability  in  die  ^^  cLilii 
mortgagor,  in  imitation  of  the  first  clause  of  the  statute  of  f-*^J^^^' 
limitations  (J) ;  so,  after  the  disability  is  removed,   the  time 

(<0  Per  Lord  Talbot  in  Belch  ▼.      et  vide   infra,   4f7,  BakeMtraw  ▼. 
Hervey,  3  P.Wnis.  388,  note.  Qiuere      Brewer. 


g}.ycn  in  a  hurry,  and  many  causes  were  then  pending,  in  which  moch  in- 
jury might  have  arisen  to  the  parties,  if  the  judgment  had  not  then  been  pro- 
noanoed ;  but  Lord  Kenyon's  opinion  was  perfectly  tenable,  on  Lord  Tbnr- 
low*s  own  qualification,  namely,  that  when  a  party  does  not  by  tiis  bill  bring 
himself  wiuiin  the  rule  of  the  court,  the  other  party  might,  by  demurrer, 
demand  judgment  whether  he  ought  to  be  comoelled  to  answer.  In  Hardy 
V.  Reeves,  £e  Master  of  the  Rolls  said  he  had  no  doubt  a  demurrer  to  a 
bill  for  redemption,  on  the  ground  of  length  of  time,  would  be  good,  if  the 
bill  was  so  framed  as  to  state  such  a  case.  The  Vice  Chancellor,  however, 
thought  it  would  be  difficult  to  suppose  such  a  case,  where  the  bill  would 
not  allege  something  to  take  it  out  of  the  analogy  to  the  statute.  UodU  v. 
Uealey,  1  Ves.  &  Bea.  536.  In  that  case,  the  defendant  put  in  a  general 
demurrer  to  the  bill  for  want  of  equitjr,  on  the  ground  that  he  had  been  in 
possession  of  the  property  upwards,  of  twenty  vears  without  aocoont.  Sir 
Thomas  Plumer,  v.  d.  said,  there  was  no  doubt  that  advantage  might  be 
taken  of  this  objection  by  demurrer^  if  the  bill  so  stated  tlie  case  ;  that 
there  was  nothing  to  interfere  with  the  lapse  of  time,  to  the  benefit  of 
which  the  defendant  was  entitled ;  but,  as  before  observed,  his  Honor 
thought  It  difficult  to  suppose  such  a  case,  and  over-ruled  the  demurrer, 
on  the  ground  that  the  rule  on  which  it  was  founded  did  not  apply,  for  that 
the  defendant  had,  within  the^last  twenty  years,  clearly  acknowledged  him- 
self to  be  in  possession,  not  as  owner,  but  as  mortgagee.  The  analogy  of 
the  statute,  tlierefore,  was  destroyed,  and  the  facts  supporting  the  demurrer 
were  tintrue.— In  the  lastlv-mentioned  case  of  Hodle  v.  Healey,  the  counsel  Plea  said  to  ht 
for  the  plaintiff  admitted  that  a  demurrer  was  as  available  as  a  plea,  to  take  the  prrferabU 
advantage  of  length  of  possession,  but  a  plea,  they  said,  was  evidently  a  nwde* 
more  proper  course,  and  as  issue  could  be  taken  by  the  plaintiff  on  the 
facts  set  up,  it  onght  to  be  encouraged.  In  the  latest  reported  case  on  this 
snbject  (^Foster  y,  Hodgson,  19  Ves.  184),  Lord  Eldon  thought  the  establish- 
ment of  the  rule',  as  stated  at  the  Cockpit,  would  not  be  attended  with  mis- 
chief. It  was  true,  tiiat  previously  to  the  case  of  Beckford  v.  Close,  the 
universal  opinion  was,  that  advantage  could  be  taken  of  the  statute  by  plea 
wdy\  bat  the  reason  given  by  Lord  Hardwickc  (3Atk.8£6.),  that  the 
plaintiff  raight  amend  his  bill,  would  destroy  all  demurrers.  Lord  Eldon 
further  ol»erved,  that  he  was  counsel  in  the  cause  of  Beckford  v.  Cfnse, 
and  wan  snre  that  Lord  Kenyon,  upon  the  doctrine  he  then  held,  thought 
that  advantage  might  be  taken  or  a  case  of  this  sort  bv  demurrer. — We* 
may  therefore  now  take  the  rule  of  court  to  be  so  settled,  and  dismiss  the 
snbject  with  that  understanding,  merely  referring  to  a  few  other  cases, 
where  a  discussion  of  the  point  may  be  found,  if  further  investigation  be 
deemed  essential.  %e^  Dewdeney  ex  parte,  15  Ves.  479.  IVavgh  y.  Land, 
Coop.  13f .  MetcaV  v.  Brown,  5  Pri.  560 ;  and  among  the  old  cases,  Sib- 
ton  V.  FUtcher,  1  Ch.  Rep.  59.  Nance  v.  Coke,  9  ib.  131.  Ikan  v.  Gatell, 
Finch.  111.  HeUam  v.  Grave,  ib.  205.  Pearson  y,  PuUey,!  Ch.Ca.10S. 
Jboekwood  v.  Ewer,  3  Atk.  2«5.    Trash  v.  White,  3  Bro.  C.  C.  $89.  #t    /  i- 

The  student  should,  however,  be  apprised,  that  length  of  time  cannot  be    ''^J^**  *'•'    ,"J* 
set  np  by  demurrer,  as  a  complete  bar  to  an  equitable  demand,  for  length   ^  *  complete 
of  time  operates  as  a  bar,  not  promio  jure,  but  as  a  fact  shewing  acqui-    *<"*  *»  demar-* 
escence ;  and  a  party  cannot  avail  liimself  of  an  inference  from  facts  on  a  ^*''' 
demurrer.    Deloraine  v.  Brown,  3  Bro.  C.  C.  63:H ;  but  length  of  time  may   Secns  at  hear- 
he  urged  with  great  effect  at  the  hearing  of  the  cause,  for  it  is  a  rule   ^(f* 
lbiin<ted  on  the  principles  of  public  policy.    See  Uercij  v.  Dinwoody,  4  Bro. 
<'.  C.  'i6».    The  very  forbearance  to  make  a  demand  will  be  considered 
as  a^brding  a  presumption,  either  that  the  claimant  is  conscious  it  Mas 
ftaiislled,  or  intruded  to  relu^nlsh  it.    Pickering  v.  Lord  Stan\fordf  %  Ves. 
jun.  2t50.  6U2,  :>. 
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filed  for  proaeCQliog  in  die  proviso,  which  ii  ten  yean,  oi^hf 

likewise,  it  seems,  to  be  observed  (x).    Thus,  at  a  rdieany 

before  the  Lord  Keeper  (e),  assisted  bj  two  justices,  oonoenuDfr 

the  redemptioD  ol  a  mortgage  that  had  beeti  made  above  forty 

years,  the  court  declared  the  mortgagors  should  not  be  reliefed 

[  410  ]  '   after  twenty  years,  for,  though  these  matters  in  equity  were  to 

be  governed  by  the  course  of  the  court,  yet,  as  in  the  statute 

of  the  21  James,  c.  16.  the  legiskture  had  adjudged  it  reason- 

aUe  to  limit  the  time  of  entry  to  that  period,  unless  there  were 

such  particular  circumstances  as  might  vary  the  ordinary  case, 

which  were  therein  provided  for,  it  was  best  to  square  the  ndes 

of  equity  as  near  the  rules  of  reason  and  law  as  might  be  (ee). 

MUdmfiUm  re-       And  the  court  refused  to  redeem  after  thirty-three  years,  si- 

^y^Sne       ^^^^  i^  ^^  proved  by  one  witness  that,  about  tweniffoMr 

-••  yean  before  the  then  application  to  redeem,  the  mortgagee 

had  told  him  he  was  fully  satisfied  (y),  and  paid  all  his  demands 

upon  the  mov^;agor  {f). 

But  the  reporter  says,  that  the  court  proposed,  in  respect 
of  the  badges  of  equity  in  this  cause  in  favour  of  the  plaintiff, 


(e)  WhUg  V.  Ewer,  t  Vent.  340.  accruing  to  each  niceeeding  teout 

1  Ch.  Ca.  10S.  in  tail  ^*-£d.] 

(ee)  [Does  tlie  itatate  of  limita-  (/}  Ukam  v.  CoU,  1  Ch.  Rcp^  ItS. 
tioos  apply  to  entailt :  a  new  title 


Tkai  emdirwud      (X)  The  learned  antbor  adds  a  puert  in  his  note  (^;  bat  the  nmm  of 
bm  late  case.        ^^  doubt  is  not  apparent    In  the  late  case  of  Bid^erd  ▼.  fVodty  17  Vei. 

87,  it  was  held,  that  an  equity  of  redemption  was  barred  by  twenty  yesn 

possession  under  the  mortgagee,  provided  the  mortgagor  were  under  no 

legal  disability ;  and  if  he  were^  llien  by  ten  years  aainiescencc  after  the 

impediment  lud  been  removed. 

Bene/I  of  nde        Bamardiston  narntes  a  case  where  A.,  and  B.  hift  wife,  by  deed  and 

extended  to        fine,  mortgaged  her  estate  to  C;  they  then  sold  their  equity  of  redcniptioB 

prowliMg  aeeig-  to  D.  for  lOL,  and  covenanted,  that  the  fine  should  be  for  strengthening  tlw 

wee  of  tffuily  ^  latter  deed.  C.  entered  and  made  many  improvements.  Twenty-three  yetrs 

redemptiom.         afterwards  A.  died,  and  nine  years  after,  his  wife  B.  died.    Then  £.,  her 

heir,  sold  aU  his  hiterest  to  F.  for  BlUf  who  brought  his  bill  to  redeem  tea 
years  after  the  death  of  B. ;  but  the  court  would  not  allow  it^  more  espe- 
daily  as  the  payment  of  the  purchase  monpy  by  F.  to  £.  was  not  cletfly 
proved.  Fleetwood  v.  TempUman^  Barnard.  187.  F.,  in  this  case,  is  whst 
Lord  Hardwicke  calls  a  prowling  assignee,  and  on  whom  the  court  looks 
with  a  jealous  eye,  turning  (by  mir  means)  every  circumstance  where  there 
is  doubt  to  Us  disadvantage,  for  the  purpose  of  discouraging  traffic  in  latent 
equities ;  but  if  he  has  paid  a  bonAJtde  consideimtion  for  the  equity,  thon^ 
It  be  an  inconsiderable  sum^  and  no  fraud  in  the  case,  he  wUI  be  allowdl 
to  redeem  if  the  twenty  years  have  not  elapsed,  and  must  have  aU  the  be- 
nefit of  the  rule.  Anon.  S  Atk.  314.  Vide  etiam  as  to  the  analogy  of 
.  equitable  rules  on  this  section  of  the  statute,  Ly^on  v.  Luton,  4Bro.  C.  C. 
441.  and  Pint  t.  Goodwin  and  Blnke^a  case,  stated  by  Mr.  Sugden  in  his 
,  .  ^  argument  in  Ckobnondeley  v.  Clinton^  t  Meriv.  S40,  to  be  then  depending. 
^^•"*  i  ^^^  Q»«re,  If  In  this  case,  supposing  tlie  court  to  have  credited  the  /act, 

^mestumed*  the  mortgagee  ought  not  to  have  been  decreed  to  re-convey,  not  on  the 

ground  that  he  was  mortgagee,  but  as  being  a  trustee  for  the  mortga|;or> 
the  mortgage  upon  his  own  admission  being  satisfied,  according  to  tiM  rolt 
laid  down  iu  p.  10p>  supra,  of  this  edition. 
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to  do  somefliiDg  for  the  plaintiff  ^ich  the  defendant  c(mi- 
aoifted  to. 

In  the  case  of  Chapman  ▼.  Boyer(^),  **  That  the  mortgage  Pha^ng. 
had  not  been  redeemed  after  twenty  years  forfeiture,  and  that 
the  estate  had  descended  to  an  heir  who  had  sold  the  same/'      [411] 
was,  on  pleading,  held  good« 

But,  if  there  be  fraud  in  the  transaction,  as  if  a  mortgage  jfo  time « kar 
be  nade  by  an  absolute  deed  without  a  defeazance,  no  length  S*2J^*^  ** 
of  time  will  be  a  bar  (A)(z). 

Thus,  where  A.,  for  a  small  sum  of  money,  mor^aged  lands  Redemptwn  4^ 
to  B.,  and,  to  deceive  the  mortgagor,  it  was  expressed  that  J!J^*^,{*JJ; 
the  redemptioB  should  be  made  with  A/s  ospit  money  and  hi  grmndrffami. 
hk  lifetime  (fi\  A.'s  necessities  drove  him  abroad,  where  he 
died ;  B.  afterwards  devised  the  money,  if  the  mortgage  should 
be  redeemed.    On  a  bill  exhibited  to  redeem,  length  of  time 
was  objected,  forty  yean  havmg  elapsed;  but  the  court  decreed 
a  redemption,  saying,  that  there  was  fraud  in  the  original  agree- 
ment, for  the  words,  to  be  paid  with  his  own  moneys  were 
thrown  in  to  make  A.  imagine  it  could  not  be  done  other- 
wise* 

So,  also^  if  there  be  any  legal  impediment  affecting  the  per-      [  412  ] 
son  having  a  right  to  redeem,  he  may  redeem  after  such  impe-  ^!?j^*^^ 
diment  is  removed,  although  the  period  limited  by  the  court  rgriem  qfitr 
be  past.    For  this  being  an  equity  founded  upon  the  statute,  ^^J^^Jj^"'^'^ 
BO  greater  allowance  is  made  in  consideration  of  length  of  time, 
than  the  statute  of  limitation  gives  in  cases  coming  within  its 
letter<Q. 

{g)  1  Ch.  Rep.  S06.  Nel8.  34.  [et  (i)  Orde  ▼.  SmUkj  Select  Ca.  in 

vide  3  Atk.  S«5.— £i2.]  Ch.  9, 10.  [and  tee  last  note — £d.] 

(fc)  Ca.  Temp.  Talb.  63.  et  vide  (<)  Comciv.Sjyiiie*,  lCh.Hep.194. 

Htker  ▼•  §¥%ady  1  Vea.  itiO.    [As  to  [See  S.  P.  antea,  408,  n.  (S^  and 

this.  Tide  p.  ISO,  antea,  of  Uiis  edit  409,  n.  (X).— £d.] 
— £d.] 

(2)  This  role  (althongh  ejcpreued  in  the  langnage  of  the  oonrt)  is  perhaps  '^m'^  •*  ^^^ 
too  general.    It  were  probably  more  correct  to  say,  that  the  twenty  yeara  ^^  geneud* 
wUl  aegin  to  mn  from  the  time  tlie  fraud  is  discoYered.  Tlie  case  next  cited    Twu  begims 
\n  the  text  imports  to  be  a  deciaion  on  the  ground  of  fraud  alone  $  but  that  fi^  dwovtrff 
case  contained  another  circDmstance,  which  would  hate  entitled  the  plain-  v/rmd. 
tiff  to  the  relief  he  tooghL    It  was  tnie  forty-one  years  had  elapsed  sfaice 
the  making  of  the  mori^age ;  hot  the  mortgagee  had  within  the  last  twenty 
years  taken  notice  pf  the  mortgage  in  bis  will  as  an  existing  incumbrance 
and  liable  to  be  redeenaed,  and  had  aciaally  devised  the  money  away  la  case 
of  that  event.    The  Master  of  the  Rolls  noticed  this  circumstance^  and 
said  it  W8%  snlBctent  (distinct  from  the  fraud)  to  entitle  the  plaintiff  to  a 
decree  for  redemption.    See  2  £4.  Ca.  Abr.  600»  pi.  ST.  et  vide  f  Seh.  de 
Lef.  633.    'Nevertheless,  it  is  a  first  principle  of  equity  that  length  of  thne 
will  not  sanctify  fraud.    1  Ridgw.  P.  R.  337.    S.  L.  2  Ves.  jnn.  S80.  et 
vide  Aldem  v.  Gregoriff  f  Eden.  Rep.  t85,  where  Lord  Northington  strongly 
marks  kis  approbation  of  Uiis  latter  doctrine :  he  is  represented  as  saying, 
**  The'  next  question  is  in    effect  whether    delay  will  purge  a  fraud--* 
never  while  I  sit  here.    Every  delay  arising  from  it  adds  to  its  injustice, 
and  multJplieif  the  oppression." 
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c^urtwi*  Thus,  where  huBbaiid  and  wife  iMorlgaged  oapyhold  lands  (of 

which  she  was  seised  to  her  and  her  heirs,  accordiog  to  the 
custom  of  the  manor)  by  surrender  to  the  mortgagee,  wlucb, 
by  non-payment,  became  forfeited ;  the  mortgagee  took  pos- 
session, and  disposed  of  them  to  his  wife  for  life,  with  a  le- 
version  to  the  defendant  and  his  heirs :  afterwards  the  wife,  the 
mortgagor,  died  [in  the  life-time  of  her  huaband],  not  hating 
been  able  to  redeem  during  her  covertxire.  The  laada  were 
conveyed  over.  Then  the  plaintiff,,  her  son  and  heir,  applied 
to  the  mortgagee  ta  redsem,  and  it  was  insisted  that  he  ought 
not  to  redeem  against  the  alinee  of  the  premises,  twenty-five 
yemra  being  elapsed ;  but  the  court  resolved,  that,  in  regard  of 
the  impediment  in  the  phnntiff 's  mother,  which  prevented  her 
[  413  ]  redeemiBg  duiing  her  coverture,  the  ^aintiff  ought  to  redeeiOi 
and  decreed  acccMrdiogly. 
Jwip§imetu  And  the  plaintiff,  in  a  bill  to  redeem,  may  take  advantage  of 

pdLniagerfhy  *^^  ^%"^  impediment  on  plea  of  the  statute  of  limitation  by 
^^^1^  ^  ^  way  of  reply,  or  by  amending  his  bill  (m).  And  for  this  reason 
deumrrer*  luoid  Haidwicke  waa  of  opinion,   in  the  case  of  ^ggoi  v. 


Pickerell,  that  if  a  bill  was  brought  to  redeem,  and  the  phuo' 
tiff  set  forth'  that  he  had  been  long  out  of  possesnon,  and  did 
not  shew  himself  to  be  within  any  of  the  exceptions  of  the  sta- 
tute, you  could  not  take  advantage  of  diat  by  demurrer;  for 
the  plaintiff  might  make  it  appear  by  way  of  reply,  or  by 
amending  his  bill^  ftbat  he  was  within  the  savings  of  the  statute, 
or,  upon  a  plea,  he  might  prove  himself  to  be  within   the  ex- 
ceptions.   But  if  it  was  to  be  allowed  by  way  of  demuneri 
the  bill  would  be  out  of  court. 
IVeirfy  yean         But,  if  the  twenty  years,  considered  in  equity  as  a  presump' 
wiU%m^in!e     ^^^  ^^f  begin  to  run,  the  intervention  of  a  legal  disability  in 
to  rw^  though    the  person  having  a  right  to  redeem,  will  not  prevent  the  time 
vene.  fSO^  on  against  him* 

t  414  ]  Thus,  where  the  plaintiff's  father,  in  \G97f  mortgaged  the 
Fine  harnng  lands  in  question  to  the  defendant,  and  in  l6g8,  the  mortgage 
ioTwiSinul^m  being  forfeited,  the  defendant  brought  his  ejectment  and  reco- 
agaMn$tii{fant    vered  possession (n) ;  and  on  a  bill  to  redeem  or  foreclose,  bad 

a  decree  accordingly,  which  was  assigned  and  enrolled  in  1701. 
In  1702  the  plaintiff's  father  died.  The  plaintiff  continued  an 
infant  till  1709i  when  he  came  of  age.  In  1721  he  brought  a 
bill  to  set  aside  this  decree,  and  be  let  into  a  redemption,  on 

(m)  3  Atk.  f%5»  [and  see  antea,  418.  KnowUe  v.  Spence^  Mote. 

409,  n.  (U).»£d.]  [&  C.  1  Eq.  Ca.  Abr.  315,  pi 

(n)  Floyd  v.  Mansell^  Gilb.  Rep.  tit.  It^ancy.^Ed.} 
£(|.  185.  St.  John  ▼.  Turner^  SVera, 
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payment  of  prinetpali  ioterest,  and  costo;  tuggestiog 
that  the  defendant  was  much  overpaid  ;  tkat  the  lands  were  of 
greater  value;  that  the  proceedings  in  the  decree  were  ex 
parte \  and  that  there  were  many  irregularities  therein.  The* 
defendant  answered  to  part,  and  pleaded  the  decree  of  fore* 
closure  and  inrolment ;  insisting,  that  it  would  be  against  prac- 
tice to  set  aside  a  decree,  signed  and  inrolled,  by  an  original 
bill :  and  the  Lord  Chancellor  dismissed  the  bill,  but  without 
costs,  saying,  that,  in  diis  case,  the  infancy  of  the  plaintiff 
would  not  help  him^  the  right  to  redeem  not  beginning  in  his  [  415  ] 
timej  but  in  his  ancestor's;  for,  in  all  such  cases,  the  party 
was  barred,  and  had  not  twenty  years  after  the  impediineiit 
Was  removed. 

And  so  it  is,  although  there  be  coverture  or  a  tenancy  by  Cottrtwt. 
curtesy  (0),  yet,  if  the  time  begin  to  run^  the  disability  will  not  ^^^''Sf- 
protect  the  equity  of  redemption  (a). 

(0)  Anom.  a  Atk.  333. 


(4)  Therefore  if  a  ftm^  cweri  afterwards  becomes  discovert,  the  statute   Cmoeriuxu 
of  limitattoDS  commences  its  restrictive  period  from  that  time,  and  rmu 
against  her,  though  she  afterwards  marry  again.    Awm.  t  Atk.  333. 

As  to  a  tenancy  by  the  curtesy,  or  any  other  tenancy  for  life,  it  was  in   Tenant  hy  ettr* 
one  case  argued,  that  Muce  a  remainder-man  or  reversioner  of  an  equi^  of  temfi^efUhf  0/ 
redemption  might  redeem  a  mortgage  during  the  life-time  of  a  precediiig   reaeMpliMiat- 
tenant  for  life,  the  time  of  the  statute  would  run  against  such  remainder*  '^g"'  ^  meri- 
man  or  reversioner,  notwithstanding  the  existence  of  several  estates  for  life  fV^t  w'^  ^ 
in  the  equity  of  redemption.    This  was  contrary  to  the  general  rule,  that  a  Afttf  9^*  ** 
remainder-man  or  reversioner  will  not  be  barred  of  their  estates  if  they  iwssetstMi,  re- 
claim within  twenty  vears,  commencing  from  the  determination  of  the  estate  dempHom  opes* 
for  life  or  estate  tail,  on  which  their  respective  estates  in  remainder  are  ^  under  eir* 
expectant.    But  Lord  C.  B.  Eyre  held,  in  CarbeU  ▼.  Barker^  i  Anstr.  138,  ooMtoactt. 
that  the  plmntiff  (who  was  the  remainder-man)  might  have  redeemed  not- 
withstaading  the  tenancy  by  the  curtesy,  and  therefore  that  his  neglect  to  do 
so  should  bar  him  ;  for  as  to  the  remainder-man,  the  defendant  was  in  tha 
same  situation  as  any  other  mortgagee  in  possession.    On  a  re-hearing, 
before  Lord  C.  B.  Macdonald,  the  court  took  a  diflferent  view  of  the  case, 
and  reversed  the  decree  pronounced  by  E^re,  C.  B.,  to  whose  opinion  we 
shall  again  have  occasion  to  revert.     The  circumstances  of  the  case  were 
shortly  these  :~The  plaintiff's  father  and  mother  being  seised  in  right  of 
the  wife,  of  the  estate  in  question,  agreed  in  1739,  to  mortgage  it  for  60/.  to 
one  Carlisle,  and  accordingly  a  deed  of  mortgage  was  executed  to  him  for  a 
term  of  1000  years,  which  deed  contained  a  covenant  to  levy  a  fine  ta 
Carlisle  and  his  heirs  of  the  premises,  provided  that  if  the  mortgagor  ^ould 
pay  to  the  mortgagee,  his  executors,  administrators,  or  assigns,  tiie  said 
Slim,  &c.,  then  £e  said  term  to  be  void ;  and  it  was  declared  that  the  said 
fine,  and  all  other  conveyances  of  the  premises  should  enure  to  the  only  use 
of  the  said  Carlisle,  his  heirs  and  assigns,  subject  to  the  proviso  above-men- 
tioned, and  to  no  other  uses  whatsoever.    The  fine  was  accordinaly  levied, 
reserving  the  equity  of  redemption  to  the  husband  and  wife  and  thiir  heirs* 
la  1740,  this  mortgage  was  assigned  to  the  defendant,  who  at  the  same  time. 
advanced  SOL  more  to  the  father.    In  Feb.  1740,  the  father  and  mother  of 
the  plaintiff,  in  consideration  of  16OI.  by  lease  and  release,  conveyed  their 
cqmty  of  redemption  to  the  mortgagee  (who  was  the  defendant),  and  cove- 
nanted that  all  fiines,  conveyances,  &c.  should  enure  to  fiis  sole  use  in  fee. 
The  defendant  accordingly  entered  upon  the  premises,  and  continued  in 
possession  np  to  ihe  time  of  the  death  of  the  survivor  of  the  plaintiff's 
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AcejmMt  $Hikd      Bot^  where  there  has  been  an  account  made  up  on  a  bill  lo 
yMTf  ^ifX*    foreclose  within  twenty  years,  though  the  mortgage  be  fifty  years 

9erv€  redemp-  .  ' 

^"*  fttiier  and  mother,  when  a  biU  was  filed  by  the  plaintiff,  who  contended 

tliat  the  estate  descended  to  him  as  heir  at  law  to  his  mother,  subject  to 
the  mortgage.     The  mother  died  In  1741,  a  year  after  the  eonweynce  of 
the  cavity  of  redemption  to  the  mortgagee,  and  the  Imther  died  in  1785, 
sonriving  his  wife  forty-four  years.    The  mortgagee  had  been  in  the  abio- 
Inte  possesidon  of  the  premises,  without  paying  over  any  surploa  rents  «r 
otherwise  acknowledging  the  mortgage,  tor  a  period  of  fifty-three  irean; 
on  the  contrary  he  Imd  committed  waste  by  cutting  timber,  and  had  done 
Other  acts  incompatible  with  his  character  of  mortga|ee.    The  phaatiff 
contended  that  the  possession  of  the  mortgagee  iR^as  in  two  characten, 
tst.  As  mortgagee :  and  Sdly,  As  assignee  of  the  estate  of  the  tenant  by 
the  curtesy,  who  being  tenant  by  the  cnrteay  of  the  equity  of  redemptioa* 
was,  as  such,  mortgagor  during  the  conUnuance  of  his  estate.    The  plaintiff 
farther  contended,  that  the  ddendant  was  to  be  considered  ms  in  poeaessioa 
as  mortgagee  to  the  extent  of  the  interest  of  his  mortgage,  and  to  have  re- 
ceived the  surplus  profits  as  mortgagor ;  that  time  did  not  begin  to  ma 
against  the  dMrtgagor  where  -by  accounts,  by  payhig  over  to  him  the  sv- 
plus  profits,  or  in  any  other  way  his  title  was  recocniied  and  kept  alive; 
that  in  the  present  case  there  was  such  recognition ;  uat  the  principal  reason 
of  refusing  a  redemption  after  twenty  years  was  to  avoid  long  and  intricate 
accounts ;  and  that  jn  the  case  before  the  court,  there  could  be  no  account  tiU 
the  death  of  the  tenant  for  life.    The  late  Sir  Samuel  Romilly  on  the  other 
side,  insisted  for  the  defendant,  that  since  tAie  remainder-flsan  might  have 
redeemed  during  the  Ufe  of  the  tenant  for  life,  if  he  did  not,  the  timewmdd 
Time  «•  6ar,      run  against  him.    But  Ld.  C.  B.  Macdonald,  imteMveringthe  opfaita  of  the 
wkemMepentm  court,  held  to  the  contrary  under  the  circumstances.    He  observed,  tkat 
natfct  lath  cftc-  by  attendhtc  to  the  different  rights  of  the  defendant.  It  appeared  he  slsed  ia 
Tfldsrv  •/merf*  the  place  or  the  tenant  by  the  curtesy  of  the  equity  of  redemption ;  Ibr  he 
f^vraRdMorl*  claimed  to  hold  under  him  by  the  last  conveyance,  and  immediatelv  upon 
gvgtef  taking  it  he  entered  into  possession  in  that  character ;  it  was  his  iatf  to 

keep  down  the  interest  of  the  mortgage ;  as  mortgagee  he  was  to  receive  the 
Interest ;  uniting  these  two  characters,  he  was  to  be  considered  as  having 
supported  the'different  rights,  and  as  discharging  the  duties  of  each.  In  the 
general  case,  a  presumption  arose  from  no  payment  of  the  surplus  money 
being  made,  nor  account  delivered  for  so  long  a  period  of  time  as  twenty 
vean ;  but  in  the  case  before  the  court,  the  presumption  could  not  arise, 
because  it  was  the  same  person  to  pay  and  receive.  The  case  did  not  there- 
fore fall  within  the  general  rule.  The  decree  of  Lord  C.  B.  Eyre  wu  coa- 
sequently  reversed,  and  a  redemption  directed,  notwithstanding  the  great 
lapse  of  time. 
€t  U  wuffer  in  As  to  the  suspension  of  charges  by  their  union  with  the  estate  out  of 
tkti  CMC*  which  they  accme,  the  reporter,  in  a  note  to  the  preceding  case  rcmaiis, 

**  When  the  legal  estate  in  land,  and  a  legal  diarge  upon  it  vest  in  tlie  same 
person,  f5r  a  time  he  is  to  be  considered  as  m  or  the  prineipa]  estate,  and 
the  charge  is  luspended  for  the  time  that  the  rights  are  united.  In  equity 
the  estate  of  the  mortgagor  is  considered  as  the  principal,  tiiat  of  a  niort* 
gageeas  acharee  upon  it^  perhaps  the  latter  ought  to  be  considered  as 
merging  in  the  former,  while  they  are  in  one  person.  Note  to  Ctrbeh  v. 
SarkeTf  S  Anstr.  75ft.  A  similar  union  of  the  equity  of  redemption  with  the 
light  to  the  mortgage  money,  occurred  in  a  case  which  was  submitted  to 
counsel  In  S  ("a.  &  Opin.  44.  The  gentleman  who  gave  his  opinion, coo- 
ceived,  that  when  the  equity  of  redemption  in  the  whole  fee  vested  in  the 
person  who  had  the  whole  right  to  the  mortgage,  they  were  so  united  tote* 
Iher  in  equity,  that  the  mortgage  as  well  as  the  estate  in  the  land  parsed  by 
the  will  of  such  person  to  hu  devisee,  who,  consequently,  was  entitled  to 
botb.^It  is,  however,  now  consiBered  to  be  settled,  that  if  a  person  who  it 
entitled  to  a  sum  of  money,  which  is  charged  upon  an  estate  and  secured  by 
|i  term  of  yearr,  afterwards  becomes  entitled  to  the  fee-simple  of  the  eitst^, 
a  court  of  equi^  will  extinguish  the  charge  and  disburthen  the  estate  of  the 
incumbrance,  except  where  there  are  creditors  or  infants.  See  lurther  u 
to  the  merger  of  charves.  Index,  voce  Merger* 
Fine  mm  *  In  ordinary  cases,  ttie  owner  of  the  remainder  or  reversion  is  allowed  a 

againat  remain'  period  of  twenty  years  from  the  determination  of  the  prior  estate,  in  which 
der*man  o/equi^  to  assert  his  title,  and  if  he  be  then  under  legal  disability  he  will  be  ailnred 
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oM,  jet  the  heir  of  the  mortgegof  ^t^ill  not  be  barred ;  and  the 
reason  U,  that  the  difBoilty  of  aecouDting  (which  is  one  prin* 
cipal  ground  upon  which  the  court  found  their  objection  to  re- 
demption after  a  great  length  of  time)  being  removed,  no  injurj 
will  accrue  to  the  mortgagee  in  being  obliged  to  receive  back 
his  principal,  interest,  and  costs*  And.  therefore,  where  the 
bill  was  to  redeem  a  mortgage  made  in  164£  (p),  it  appeared 

(p)  Protter  y.  Coirner,  tVero.  S77.  Tris.  Term,  1700.  [S*C.  Pr.  Ch. 
116.— £<f.] 

'  ^— ^—  ■  ■  III! .11  ».  '  I  II- 

ten  year^  more  ftnr  a  like  purpose  after  fliose  disabilities  bave  ceased.    Sup-  ^  ^/  ^^^fP:^ 
posing  the  case  of  a  forfeitaie  of  the  preceding  estate  for  Jifb  or  yean,  the  ^  dwrmgW^ 
remainder-man  may  enter  or  bring  an  ejectment  immediately,  bat  he  is  not  *»*•*  o/ parties* 
bound  te  do  either.    If  he  asserts  his  right  within  the  period  prescribed  by  ^  itnamt* 
the  statute,  after  tlie  remainder  has  fallen  into  possession  by  rae  regular  de^ 
termination  of  the  preceding'estate,  it  will  be  time  enough,  and  the  statute 
cannot  be  eveotad  as  a  Imrrier  So  his  pretensions  foV  not  coming  within 
twenty  years  after  his  title  accrued  by  the  forfeiture.    K§mp  y.  Wtttknok^ 
1  Ves.  278.  S.  L.    Gore  y.  StackpoU^  1  Bow  P.  C.  18.    This  nile,  it  should 
seem,  will  not  apply  to  the  case  of  a  rsmalnder-man  or  reyersioner  where 
the  estate  is  in  mortgage,  tliat  is,  where  they  claim  under  limitations  of  ti^e 
equity  c^  redemption ;  for  the  statute  from  which  this  rule  is  deriyed,  has 
been  held  inapplicable  (except  by  analogy)  to  equities  of  any  kind.    And 
it  h  particolarly  obsenrable,  that  the  grounds  which  induced  the  reyersal  of 
the  case  of  Cmrbeit  y.  Barker^  were  not  such  as  may  be  considered  in  the 
least  degress  militatinc  against  the  opinion  dellyered  by  Chief  Baron  Eyre 
on  the  first  Clearing  of  that  case,  namely,  that  the  neglect  of  the  heir  of  the 
/rme  caecif  mortgagor  to  redeem  the  estate  durinc  the  llfe>tlme  of  the  tenant 
by  the  cnrteav,  should  bar  him  of  his  equity  to  do  so  on  the  death  of  such 
tenant  for  life,  if  twen^  yaar»  ha^e  run  against  him  sinee  the  aecmer  of 
his  right  by  the  death  of"^  the  feme  mortgagor.    One  great  reason  for  re- 
versing cirbett  ▼.  Bdkit  arose  from  the  union  of  the  two  diaracters  of 
mortgagor  and  mortgaaee  in  one  person.    If  the  tenant  fbr  Ufe  had  not  con- 
veyed Ifae  equity  of  redemption  to  the  mortgagee,  but  had  continued  tenant 
by  the  curtesy  for  the  period  of  twenty  years,  and  had  permitted  the  roort^ 
mee  to  remain  in  possession  of  the  premises  during  that  time,  without 
cafiing  for  an  accoaot  of  the  surplus  rents  and  profits,  or  othervrise  procur- 
ing an  acknowledgment  of  the  mortgage,  then  the  question  would  arise, 
whether  on  the  death  of  the  tenant  for  life,  such  laches  could  be  imputed  to 
the  remainder-man  of  the  equity  of  rademjption,  in  not  redeeming  during  the 
twenty  year^  as  would  bar  hhn  of  a  benefit,  which  in  analogous  cases  would 
be  extended  to  him.    The  Lord  Chief  Baron  Eyre  was  of  opfaiion,  that  the 
remainder-man  would  be  barred,  liecause  he  had  a  right  to  redeem  during 
the  Ufi^time  of  the  tenant  by  the  curtesy,  and  it  was  natural  to  suppose,  that 
during  that  period  he  would  be  apprised  of  his  interests  and  the  nature  of 
his  righta.     Besides,  it  was  the  estate  of  tiie  mortgagee  which  was  to  be 
defeated,  who  was  not  to  be  fettered  with  tlie  rights  of^tfaird  persons.    The 
rule,  said  the  Chief  Baron  (1  Anstr.  142.)  was,  that  if  a  mortgagee  obtain 
poftsesaion,  and  a  bill  be  bronji^tto  redeem  in  proper  time  he  will  be  bound 
to  account,  but  if  no  bill  be  brought  within  twenty  years,  nor  any  admission 
of  holding  in  trust  (as  payment  of  part  of  the  rents,  &c)  his  estate  will  be 
absolnte,  nlthongh  it  might  be  proved  tiiat  be  had  recehred  more  than  the 
prinetpaJ  anm  before  the  twenty  years  were  expired;  and  as  to  the  remain-^ 
der-nmn,  the  mortaagee  is  to  be  considered  as  any  other  mortgagee  in  pos- 
session.«-Heiice,  tterefore,  We  may  adduce  the  rule  to  be  as  Lord  Hard- 
wicke  stated  it  in  the  ifaoayaioai  sase  In'Atkyns,  cited  in  the  text,  that  a 
tenancy  by  the  curtesy  will  not  be  any  excuse  against  the  operation  of  this 
analogy  to  the  statute,  for  it  is  of  no  consequence  to  a  mortgagee,  who  haa 
the  equi^  of  redemption.  If  they  who  are  entitled  to  it,  do  not  make  use  of 
tbeir  right  within  the  limited  time,  they  will  be  barred,  otherwise  there 
would  be  no  tKiuads  to  a  redemption,  and  no  mortgagee  could  ever  be  qoieted 
in  bis  posacsaioB.     . 

AA 


S70  CAP.  XI.  WHO   MAT   CLAIK 

the  mortgagee  entered  in  1650,  and  there  were  three  d^Bcents 

on  the  defendant's  part,  and  four  on  the  part  of  the  phintiff ; 

but  the  length  of  time  being  answered  for,  the  greatest  part  by 

[  416  1     infiincy  or  coverture,  and  an  account  having  been  made  up  by 

the  mortgagee  on  a  bill  brought  by  him  in  1686,  to  foreclose, 

the  court  decreed  a  redemption  and  an  account  from  the  foot 

of  the  account  in  1686  (b). 

aithDugh  no  bUl      And  an  account  settled  between  the  mor^agor  and  mort- 

'^'  gagee  within  the  time  lunited,  although  there  be  no  bill  filed, 

will  preserve  the  mortgagor's  right  of  redemption. 

Thus,  where  a  mortgage  was  made  in  17 13  (9),  and  the  clerk 
to  the  solicitor  for  the  mortgagor,  in  order  to  pay  oflF  the  moit- 
gage,  settled  an  account  in  1730,  of  what  was  due  for  principal 
and  interest,  and  no  farther  proceedings  were  had ;  yet  that  wis 
held  by  Lord  Hardwicke,  on  application  in  1742,  to  save  die 
right  of  redemption. 
Bit  aceouni  or  But,  although  there  be  a  decree  to  redeem,  and  an  account, 
deemMngdoT'  yct,  if  it  be  suffered  to  lie  dormant,  and  be  not  prosecuted  withm 

mant  tteenty 

years,  e^ty  ^  {q)  Awm.  2  Atk.  SS5. 

redemption 

knY«d(c).  ^ — - — __ . 

Promise  of  ac»  (B)  In  the  margin  of  tiie  editor's  fonrth  edition  of  Powell  on  MortgMn» 
count  equal  to  >tls  said,  that  the  promue  of  an  account  within  twenty  yean  wiU  hate  tlw 
mccount  stated,    ^nMoe  effect  as  an  account  stated  and  settled,  and  a  case  of  ImttereU  ▼.  Lfc« 

is  referred  to,  for  which  the  editor  lias  diligently  searched,  but  as  yet  withont 
success.  The  cases  cited  in  the  next  note  but  one,  sufficiendy  coofinn  the 
position  that  in  equity,  the  prombe  of  an  account  will  be  eanitalent  to  an  ac- 
count stated.  At  law  it  has  been  held,  that  a  promise  by  a  defendant  to  pay  a 
debt  by  instalments  when  he  is  able,  will  be  sufficient  to  take  the  case  oot 
of  the  statute  of  limitations,  without  proof  of  time  being  given,  or  of  the  ability 
of  the  party  to  pay,  Thompson  ▼.  Osborne,  2  Stark.  98,  OTer-mling  Dovti  ▼. 
Smith,  4  Esp.  96 ;  and  there  appears  no  well  founded  reasop  why  a  court  of 
equity  should  depart  from  its  usual  analogy  and  adopt  a  different  rule.  So 
again  iu  Gibbons  ▼.  M^Caslandy  1  Bam.  Sc  Aid.  690,  a  verbal  promise  of 
account,  or  in  other  words,  a  promise  that  the  matter  in  dispute  respecting 
a  debt  should  be  arranged,  was  held  a  sufficient  acknowledgment  of  the 
debt  to  take  the  case  out  of  the  statute  of  limitations.  It  was  argued,  that 
the  acknowledgment  should  have  been  in  writing ;  but  the  court  said  that 
was  not  necessary ;  for  the  defendant's  liability  was  fixed  b^  the  original 
promise  in  writing,  and  the  subsequent  acknowledgment  withm  six  yean, 
was  only  to  shew  that  the  liability  had  not  been  discharged.  See  also  on  this 
latter  subject  Leaper  v.  Tatton,  16  Bast,  4t0.  HeUings  ▼.  Skow,  1  J.  B. 
Moore,  S40.  S.  C.  7  Taunt.  608.  IVhiiduad  v.  Howard^  t  Brod.  &  Bing. 
^  375,  and  the  cases  therein  respectively  cited. 
Trom  what  pe-  ^^c  twenty  years  begin  to  run  from  the  time  at  which  the  account  or 
riodtime  begins  promise  is  giiren,  for  by  giving  or  promising  the  account,  the  mortgagee  ad- 
to  run.  niits  that  he  holds  in  that  character.    In  EdseU  v.  Buchanan,  ft  Ves.  jun.  84, 

the  court  itaid,  there  were  many  instances  in  which  redemptions  had  beea 

opened  after  twenty  years,  where  the  mortgagees  had  treated  their  securities 

as  redeemable,  by  keeping  accounts  during  that  period.    The  long  case  on 

this  subject  before  Sir  Thomas  Sewell,  spoken  of  by  the  ChaooeUor  in 

EdseU  V.  Buchanan,  and  in  which  his  Lordship  said  he  was  of  counsel,  was 

probably  that  of  Lutterell  v.  Loce,  which,  if  found,  will  be  introduced  in  the 

appendix. 

Dormancy  of  (C)  In  a  case  of  Giffard  v.  Hort,  which  came  on  in  the  Exchequer,  I  Sch. 

suit  tkirty-ftre     ^  ^^*  ^^'^f  ^'  W>  ^  ^i*'  ^^  ^^^^  in  1763,  and  another  in  1798,  aftera  lapse 

years. 
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the  time  limited^  the  mortgagor  and  his  heirs  witt  be  barred. 
Tbus^  where  A.^  in  1639  (r),  demised  the  lands  in  question  to  B. 

(r)  St,  John  v.  Turner,  2  Vcrn.  418. 


of  thirty-five  yean.  This  latter  bill  was  considered  ms  a  contiiraation  of  the 
suit  coinmcnced  in  1763.  But  in  regard  no  steps  bad  been  tid^en  in  the 
canse  for  so  long  an  interval,  (particnlarly  for  a  space  of  twenty-five  years 
from  tiie  time  of  the  then  plaintiff *b  coming  of  age,  daring-  which  time  the 
Hort  family  were  in  possession,  acting  upon  the  estate  as  absolute  owners, 
and  did  not  appear  in  any  instance  to  have  treated  it  is  a  pledge,)  the  court 
held,  that  the  equity  of  redemption  was  barred. 

The  subject  of  dormitory  suits,  lately  occupied  the  attention  of  the  House    Delay  throvgh 
of  Lords,  on  a  question,  whether  a  bill  filed  by  the  mortgagor  for  rederop-    embarruument 
tion,  was  rightly  dismissed  by  the  court  below  for  want  of  prosecution,  for  twenty  yeart 
The  circumstances  of  the  case  were  these : — In  the  year  1770,  the  mortgagor    no  bar  to  re- 
was  in  possession  nnder  bis  eqnitable  title  (the  mortgage  being  for  the  whole    ntwal  tif$uit, 
tenn  of  the  lease)  and  continued  so  in  possession  till  the  year  1781,  when  he 
was  ejected  by  a  purchaser  claiming  nnder  tlie  mortgagee.    The  mortgagee 
had  lent  further  sums  to  the  mortgagor  on  judgment,  and  had  afterwards 
conveyed  the  lands,  and  assigned  the  judgments  to  one  C.  the  ejector,  who 
issued  out  writs  of  Heri  facias  on  the  judgments ;  and  in  1781,  procured  a 
rale  from  the  sheritr  of  the  mortgagor's  equitable  interest,  under  circum- .  . 
stances  of  the  grossest  fraud.    In  1782,  the  mortgagor  filed  a  bill  in  chan- 
cery for  relief.    But  from  etnbarrassment  in  his  circumstances,  did  not 
fortlier  prosecute  the  suit  till  1801,  when  he  filed  an  amended  bill  for  revival 
of  the  suit,  which  was  dismissed  by  Lord  Manners  in  1808,  on  the  ground 
of  delay  (1  Ball  Sc  Be.  62).    To  this  decree  of  dismissal  the  mortgagor  ap- 
pealed ;    and  the  case  comin^  on  in  the  House  of  Lords,  Lord  Eldon 
observed,  that  their  Lordships  were  to  consider  whether  there  was  any  thing 
to  bar  the  relief  on  the  antnority  of  those  cases — not  of  the  cases  which 
jostified  a  dismissal  on  the  ground  of  not  commencing  a  snit  in  due  time-— 
but  of  those  cases  which  justified  a  dismissal  on  the  ground  that,  though 
begun  in  due  time,  it  had  not  been  prosecuted  with  due  diligence;  and  ms    Mortgagee  in 
Lordsliip  thought  the  present  case  did  not  fall  within  that  principle.    The    that  timet  could 
equity  of  redemption  was  never  foreclosed,  yet  the  respondent  might  at  any    have  moved  for 
time  have  moved  to  dismiss  the  bill.    Lord  Eldon  could  not  therefore    dismissaliifbilL 
understand  the  ground  on  which  the  not  prosecuting  the  suit  with  due  di- 
ligence, had  been  in  this  case  considered  as  a  bar  to  the  relief.    There 
never  was  any  motion  to  dismiss  the  bill  for  want  of  prosecution,  and  the 
case  did  not  appear  to  fall  within  the  principle  on  which  length  of  time  was 
a  bar ;  and  consequently,  if  after  hearing  the  noble  Lordf^Redesdale)  who 
was  much  better  acailainted  with  Irish  proceedings  than  himself,  it  should 
appear  that  he  (Lord  Redesdale)  was  of  the  same  opinion,  the  decree  could 
not  staod.^-Lord  Redesdale,  after  stating  the  case,  observed,  that  if  Blake 
the  purchaser  of  the  mortgage  had  been  desirous  to  foreclose  for  non-payment 
of  the  money  lent,  and  had,  as  he  might  have  done,  under  the  Irish  statute, 
tacked  the  judgments  to  the  mortgage,  he  might  have  filed  a  bill  for  that    SaU  of  righf  to 
purpose,  and  then  the  mortgagor  would  have  bad  a  limited  time  appointed,    m^  «  (nU  of 
within  which  he  mast  have  paid  the  money,  or,  if  not,  he  would  have  been  foreclosure  a 
foreclosed.     But,  instead  of  that,  Blake  took  a  different  course,  which  could    tiuUity,     ' 
not  be  snstained,  that  was,  he  resorted  to  the  sale  of  a  right  to  a  snit  in 
equity,  and  it  would  be  of  dangerous  consequence  if  such  transactions  could 
be  supported,  for  it  would  then  be  impossible  for  mortgagors,  who  had  judg- 
ments against  them,  to  sell  the  equity  of  redemption  of  the  mortgage  pro- 
perty.   The  only  Question  was,  as  to  delay,    f^he  bill  was  filed  the  moment 
Blake  executed  this  contrivance,  [which  was  in  fact  a  sale  of  the  right  to 
foreclose,  and  consequently,  an  acknowledgment  of  the  mortgage,]  and  tiiere- 
fore  there  was  no  undue  delay  in^itn^  the  bill,  as  it  was  filed  before  Moore 
was  tnmed  oat  of  possession  under  the  ejectment,  and  before  Blake  had 
entered  into  possession.    There  was  delay  in  prosecuting  the  suit.    But  tlien 
Blake  might  have  moved  to  dismiss  the  bill  for  want  of  prosecution.    He 
suffered  tlie  matter  to  rest  however  until  Moore  proceeded  with  it  and 
obtained  a  decree.    When  the  case  came  on  for  a  re  hearing.  Lord  Man- 
ners dismissed  the  bill.    It  was  stated,  that  the  ground  of  that  decision  was 
the  delay  in  prosecuting  the  suit.    But  if  there  were  no  other  ground,  Lord  i 
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[  417  ]  to  couoter-secure  him  againrt  debts,  for  which  B.  stood  bound 
'  as  security  to  the  amount  of  4000/.  In  1649^  B.  entered  on 
his  security,  and,  by  will,  devised  certain  sums  out  of  it  to  his 
daughters,  and  the  rest  to  his  sons.  In  1662,  the  ezecuton 
allotted  the  lands  among  the  children  of  B.  according  to  their 
respective  proportions.  In  1663,  a  bill  was  brought  by  the  heir 
of  A.  to  redeem,  and  thereupon  a  decree  was  made  to  account. 
The  heir  died*  Afterwards  the  suit  was  revived  by  A.'s  davgb- 
ters,  who  were  co-heiresses,  and  in  1672,  an  account  was  again 
decreed.  The  plaintiff  being  of  the  same  name  as  A.,  pur- 
chased the  equity  of  redemption  of  the  lands  in  question  from 
the  co-heiresses,  and,  in  1700,  brought  his  bill  to  redeem,  and 
to  have  the  benefit  of  the  former  decrees.  But  the  Lord  Keeper 
dismissed  the  bill,  and  would  not  allow  the  plaintiff  to  redeem, 
by  reason  of  the  difficulty  of  accounting  after  so  great  lengA 
of  time,  especially,  as  the  mortgagor  had  himself  acquiesced 
from  1639  to  1663,  and  neither  paid  the  debt  nor  sought  a 
redemption;  for,  though  a  decree  had  been  obtained,  it  was 
not  prosecuted  (d). 


,  Redesdale  thonsht  that  groand  did  not  apply.    The  decision  of  Lord  Man- 

ners  was  accordingly  reversed,  and  the  mortgagor  permitted  to  redeem  on 

payment  of  the  debt,  interest,  and  costs.  ^ Moore  v.  finite,  4  Dow.  P.  C  SdO. 

Ii^aiU  tuitor  It  is  further  observable,  that  an  infant  will  be  bound  by  Uche$  in  a  nU. 

bmmdbylackes.    Bat  Lord  Enkine  would  not  say,  that  the  righte  of  the  persons  entitled  to 

the  inheritance  were  bound  by  the  acts  or  laches  of  the  preceding  tenanto 
for  life,  as  they  were  by  the  acts  or  laches  of  tenants  in  tail ;  yet,  on  the 
other  hand,  his  Lordvhip  said,  it  was  an  alarming  proposition  to  hold,  tbat 
there  could  be  no  quietut  for  any  person,  absolved  from  any  duty  or  obliga- 
tion by  a  proceeding  in  a  cause  that  had  all  legal  parties  to  it,  until  by  the 
coarse  of  nature  and  human  events  no  person,  not  then  existing,  could  pos- 
sibly come  into  the  world  with  rights,  not  concluded  by  the  parties  to  the 
suit  SSupbrooke  v.  Hinchintfrookey  13  Ves.  S96, 
O/  fNoeton  to  Lastly,  note,  tliat  after  the  lapse  of  three  terms  without  any  proceedings 

dismiu  tnlL         in  the  suit,  an  order  may  be  obtained  to  dismiss  the  biU  for  want  of  pro- 
secution ;  and  this  is  a  motion  of  course,  and  no  notice  is  neces«ry  to  be 
given  of  such  a  motion  to  the  other  party.    Jackson  v.  Pumett,  16  Ves.  «04. 
Ntttflor  V.  TayloTf  ib.  127.     De  Graves  v.  Ldunb.  Id  Ves,  S91,  and  S  Madd. 
Ch.  384,  «d.  ed. 
Demand  with"        (D)  With  respect  to  an  acknowledgment  of  the  mortgage  by  means  of 
out  proceu  or      an  accouniy  it  is  further  observable,  that  the  mere  demaind  of  an  acconot, 
meknawUdg-         although  frequently  repeated,  will  not  alone  be  sufficient  to  prevent  the 
meni,  no  maiU    effect  of  length  ot  time  in  analogy  to  the  statute.    In  one  case,  the  present 

Master  of  the  Rolls,  then  Vice  Chancellor,  observed,  that  the  question  was, 
whether  the  bill  iu  the  case  before  the  conrt,  stated  any  thing  against  the 
defendant  which  amounted  to  a  recognition  of  bis  character  as  raorteagee. 
It  stated,  that  in  1784,  he  did  in  fact  hold  as  mortgagee  and  was  acconnuble 
as  such,  tliat  the  plaintiff  had  the  equity  of  redemption,  and  made  fraqnent 
applications  for  an  account ;  but  the  mere  demand  of  an  account,  his  Honor 
said,  was  not  alone  sufficient  to  prevent  the  effect  of  the  length  of  time* 
It  had,  indeed,  been  represented  as  equivalent  to  actual  entry,  which  was 
sufficient  to  keep  alive  the  right  of  a  person  disseised ;  but  a  mere  demand 
of  a  debt,  without  process  or  any  acknowledgment,  was  not  sufficient  to  take 
the  case  out  of  the  statute  uf  limiUtions.    iJodU  v.  ifea/y,  i  Ves.  &  B.  540. 
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Bui  there  is  a  species  of  contrict  which  partakes  of  the    Welsh  wmi- 
nature  of  a  mortgage  in  as  much  as  there  is  a  debt  dne^  and  an  f^^ij^l^^ 
estate  as  a  security  for  the  re-paymeot,  but  differs  from  it,  in       [  41B  ] 
the  circumstances  that  the  rents  and  profits  are  to  be  received 
without  account  till  the  principal  money  is  paid  off,,  and  that 
there  is  no  remedy  to  enforce  the  payment.    This  is  called  a 
Welsh  mortgage,  and  implies  a  perpetual  power  of  redemp- 
tion subsisting  for  ever,  and  the  mor^agee  cannot  compel  a 
redemption  or  a  foreclosure  (b). 


In  another  ^ase,  Barron  ▼.  Martin,  Coop.  Rep.  189,  where  several  comma-    Time  not  pre^ 
nications  by  letto'  and  concenationf  respecting  the  payfne  off  the  mortgage  venUd  6y  a  re* 
and  the  purchase  of  the  equity  of  redemption,  had  from  time  to  time,  daring   eewer^saceomniy 
a  period  of  sixty  years,  been  made  by  and  between  the  mortgagor  and  mort-  Jwmisked  wUh" 
gagee  and  their  representatives;  the  late  Master  of  the  KoUa  said,  it  was   omt  mortgagees 
unnecessary  to  consider  the  effect  of  any  of  the  transactions  which  had  oMiorU^* 
taken  place  before  the  last  twenty  years  prior  to  the  filing  of  tiie  bill, 
and  the  only  circamstance  which  happened  within  that  time,  was  an  accoant 
of  the  rents  and  profits  delivered  to  the  mortgagor,  at  his  reqnest,  by  the 
receiver  of  the  mortgagee,  and  which  account  the  receiver  himself  admitted, 
00  his  cross-examination,  was  given  without  the  direction  or  autiiority  of  the 
mortgagee,  he  being  at  the  time  of  nnsound  and  disordered  mind,  and  ln« 
eapable  of  managing  his  own  affairs.    If  the  accoant  had  been  delivered 
by  the  mortgagee  himself,  supposing  him  competent,  it  would  certainly  have 
been  sufficient  according  to  the  principles  of  that  court,  to  entitle  the  plain- 
tiff to  redeem.    But  the  receiver  was  only  a  manager  of  the  estates,  and 
could  not  by  delivering  such  account  bind  his  employer,  who  had  given  him 
no  authority  so  to  act.    It  was  not  even  argued  as  constructively  the  act  of 
the  mortgagee,  l^ut  only  as  amounting  to  evidence  that  the  mortgagee  had 
kept  mortgage  accounts.  But  Sir  William  Grant  thought,  that  the  evidence 
in  the  case  did  not  afford  any  inference,  that  accounts  had  been  kept  with- 
in the  Jast  twenty  years.    It  would  have  been  easy,  his  Honor  said,  for  any 
person  who  knew  what  the  debt  was,  to  have  made  out  such  an  account  as 
the  receiver  did«    There  was,  it  was  true,  something  like  an  account,  but 
it  had  been  kept  only  as  between  a  receiver  and  a  land  owner,  with  this  sole 
difference,  that  it  was  entered  in  a  book  by  itself ;  that  circumstance  Sir 
William  Oraot  considered  as  insufficient  to  give  a  right  of  ledemption,  and 
therefore  dismissed  the  bill,  but  without  costs, 

(E)  Webh  mortgages  are  a  species  of  the  mcvm  vodiam  mentioned  by   E<wom§  ^ 
GlanviUe  (Lib.  x.  c.  6.),  and  by  Lord  Coke,  antea,  p.  5.   Strictly, however,    WtUk  M«rl- 
tfaere  is  thiji  distinction  between  a  Welsh  mortgage  and  the  vtrvm  vodtam :  g«ge. 
In  the  vtvinii  vadwm,  the  rents  and  profits  of  the  estates  are  applied  in  dis- 
charge of  the  principal,  that  U,  the  creditor  takes  actual  possession  of  the 
estate  in  virtue  of  a  reonment  or  other  assurance,  and  receives  the  rents  and 
profits,  applying  them  from  time  to  time  in  liquidation  of  his  debt,  until  he 
is  tatisfiea.     In  the  Welsh  mortgage,  the  rents  are  received  by  the  mort- 
gagee in  satisfiiction  of  the  interest  only,  with  an  understanding,  that  be,  is 
not  to  be  accountable  for  the  same  f  TaI6ol  v.  Bradyl,  1  Yern.  S95),  while 
tlie  principal  is  left  to  be  paid  off  by  tne  mortgagor  or  his  heirs  at  any  time. 
This  distinction  is  often  disregarded,  though  in  the  case  next  citecf  in  the 
text  it  appears  to  have  been  attended  to ;  and  perhaps,  after  all,  there  are 
greater  marks  of  resemblance  between  a  Welsh  mortj^ge  and  the  old  se- 
curity of  mortuum  vadiuMf  than  between  such  a  mortgage  and  a  vivum 
vadmmt^    This  last  sort  of  mortgage  is  called  in  the  Roman  law  Aniichreou. 
Jostinian    gives  this  example :    **  Si  kwix^ririt,   id   est,  mutwu    pignoris 
U9u$  fro  erediio  facta  sit,  tt  in  fundum  out  in  odes  aU^ii  indueatur,  eouique 
ri timet  potaeMionem  pignoris  loco,  donee  iUi  pecnnia  solpatur.    Citm  in  umras 
/rucius  pereipiaiy  aut   loeando,  aut  ipse  percipiendo,  habitondopie.     Paud. 
lib.  xi.  8.  i.  ff.  de  pign,  et  hyp.  The  Anticlaresis  of  the  Koman  law  is  deemed 
usury  in    France  (see  Domat's  C.  L.  torn,  i   lib.  5>  t.  i.  s.  1.),  but  with 
us  it  is  allowed,  because  the  mortgagee  is  to  render  an  account  tor  all  that 
he  rtceives  beyond  his  principal  and  interest  at  5  per  cent.    Thv  surplus  of 


874 


CAP.  XI. 


WHO    MAY    CLAIM 


Proviso  to  pay        Thus,  where  there  was  a  proviso  in  the  deed  (5),  that  if  the 
lukkUil^^      mortgagor,  or  his   heirs  or  assigns,  should,  on  a  Midiaclmu 

day,  gives  cter- 

'^i*"^  »*VW  <o        {s)  ilowel  V.  Pfiee,  Pre.  Ch.  4J3.    S.  C.   1  P.  Wmi.  t9i.   2  Vem.  701. 

[aod  postea,  713.— £d.] 


redeem. 


Irish  lease  and 
loan,  in  nature 
of  n'elsh  mort- 
gage. 


Presumption 
from  aequies* 
cence. 


Welshmortgage 
witkout  CO* 
venantfor  pof* 
m»!nt  of  money y 
relieved  agmnst. 


Account  di» 
recttdy  when* 


the  rents  are  to  be  yearly  applied  in  paying  off  |the  principal,  or  more  pro- 
perly to  be  paid  over  to  the  mortgagor ;  and  the  mortgagee  when  called  on 
for  an  account  ia  not  to  be  alipwea  interest  on  interest. 

Weltli  mortgage8,(notwithstandingtheapparent  discrepancy  in  teims)  were 
formerly  very  common  in  Ireland.  Indeed,  they  were  said  to  have  been 
the  ordinary  mode  ^f  mortgage.  Hartpool  v.  ffobA,  5  Bro.  P.  C.  275,  Ton!, 
cd.  ^hcre  are  still  many  traces  of  tliis  species  of  security  to  be  found  in  that 

Eart  of  the  kingdom.  Up  to  a  late  period,  a  plan  very  prevalent,  was  for  the 
orrower  to  grant  a  lease  to  the  lender  at  a  stipulated  rent,  with  an  iodors- 
nient,  that  on  payment  of  the  sum  borrowed,  the  lease  should  be  void.    The 
lender  tlien  entered  into  possession  of  the  estate  and  received  the  rents, 
setting  them  off  annually  against  tlie  interest,  and  submitting  to  be  re- 
deemed when  called  on.    Lord  Redesdale's  decisions,  however,  cut  up  this 
mode  of  security  root  and  branch.    He  said,  he  would  not  suffer  tlie  loan 
of  money  to  bean  inducement  in  transactions  of  this  kind.    InDrctvv. 
Power y  1  Sch.  &  Lef.  182,  his  Lordship  held  clearly,  tliat  ^  beneficial  lease, 
obtained  under  the  influence  of  a  loan  of  money,  made  or  expected  to  be 
made  by  the  lessee  to  the  lessor,  was  a  fraudulent  evasion  of  the  statutes 
of  usury,  and  an  undue  advantage  taken  of  the  lessor,  and  therefore  void ; 
and  in  Webb  v«  AorJbr,  2ibid.  661,  his  Lordship  further  decided,  that  a  lease 
for  nine  hundred  and  ninety-nine  years,  made  by  a  mortgagor  to  a  mori« 
gagee,  should  be  set  aside,  as  against  the  policy  of  the  law  on  which  the 
statutes  of  usury  were  founded  ;  and  lAis,  as  it  should  seem,  although  the 
lease  were  made  at  a  fair  value.    But  Lord  Manners  said,  he  could  not  go 
to  the  full  extent  of  that  proposition.  He  thought  a  dealing  might  take  place 
between  the  mortgagor  and  mortgagee,  which  the  court  would  support. 
Suppose,  for  instance,  he  observed,  a  mortgagor  agreed  that  the  mortgagee 
should  enter  into  possession  of  lands  not  before  let,  and  account  for  their 
value  at  an  indisputably  fair  and  stipulated  rent,  in  discbarge  of  the  debt, 
could  that  be  against  public  policy,  or  did  it  work  a  private  injury?    Such 
an  instance  was  in  substance  like  a  Welsh  mortgage,  wanting  form ;  and  the 
best  evidence  that  the  transaction  was  a  fair  one,  was  the  roort^^^r's  ac- 
quiescence in  the  lease  for  nearly  twenty  vears  without  complaimnc.  From 
that  circumstance,  the  court  would  conclude  tliat  the  bargain  was  a  lair  one: 
and  his  Lordship  further  remarked,  that  he  was  aware,  that  when  a  mort- 
gagee took  possession  he  was  liable  to  account  for  tiie  full  value ;  but  he 
thought,  that  if  there  were  such  an  agreement  as  the  one  he  had  supposed, 
it  would  form  an  exceptioh  to  the  rule,    Morony  v.  O'Dea^  iBall^  Be. 
Ill — 118 ;  and  for  further,  see  Index,  voc.  '<  Lease  and  Loan."— This  latter 
observation  of  Lord  Manners,  contains  a  precise  description  of  one  of  the 
leading  features  in  a  Welsh  mortgase,  and  shews  what  a  striking  resem- 
blance exists,  between  the  Irish  lease  and  loan  and  the  Welsh  security. 
As  to  tlie  inference  drawn  from  acquiescence,  a  recently  decided  case  in 
the  House  of  Lords,  has  minutely  confirmed  the  above  stated  deduction. 
Acquiescence,  it  is  there  observed,  for  a  long  time,  is  material  evidence  to 
shew,  that  a  contract  is  fair,  though  it  is  of  that  kind  which  courts  of  equity 
look  at  with  jealousy.    4  Bow  P.  C.  24. 

'  It  is  further  observable,  that  all  Welsh  mortgages  are  without  a  covenant 
for  payment  of  the  money,  Lawley  v.  Hooper,  3  Atk.  280.  King  v. 
Kingy  3  P.  W.  360,  but  as  every  mortgage  implies  a  debt(aotca,  p.  16,  of 
this  edition,  tn  notis),  it  is  fair  to  presume,  that  an  action  of  debt  will  lie 
for  the  money.  The  case  of  Howell  v.  Price  seems  contra,  on  the  ground 
perhaps,  that  a  mortgage  of  this  description,  proceeds  less  on  the  security  of 
a  loiin  than  it  does  on  the  consideration,  that  the  transaction  is  in  die  nature 
of  a  conditional  purchase.  But  although  the  mortgagee  may  not  be  able  to 
compel  the  immediate  payment  of  his  money,  by  foreclosure  or  other  means 
in  equity,  yet  the  mortgagor  may  at  any  time,  pay  off  the.  mortcragc,and  com- 
pel the  mortgagee  to  accept  of  hi^  pnocipal,  interest,  and  costs,  and  call  on 
him  for  a  re-conveyance  of  the  estate.  It  is  also  open  to  remark,  that  not- 
withstaudlng  an  express  agreement  between  the  parties,  that  the  mortgagee 
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day  named  io  the  deed,  or  any  Michaelmas  day  foUowingi  pay 
to  the  mor^gee,  his  heirs  or  assignsi  the  mortgage  money  and 
all  arrears  of  interest  which  should  be  then  due,  then  the  con- 
veyance was  to  be  void  ;  it  was  held  to  be  in  the  nature  of  a 
conditional  purchase,  subject  to  be  defeated  on  the  payment  of 
the  sums  stipulated  at  any  Michaelmas  day  at  the  election  of 
the  mor^gor  or  his  heirs ;  and  that  there  was  an  everlasting 
subsisting  right  of  redemption,  descendible  to  the  heirs  of  the 
mortgagor,  which  could  not  be  forfeited  at  law  like  other  mort- 
gages :  and,  that  therefore,  there  could  be  no  equity  of  redemp- 
tion, or  any  occasion  for  the  assistance  of  the  court,  but  the 
mortgagor  might,  even  at  law,  defeat  the  conveyance  by  com- 
plying with  the  terms  and  conditions  of  it,  which  were  not 
limited  to  any  particular  time,  but  might  be  performed  at  any 
Michaelmas  day  to  the  end  of  the  world. 
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shaU  retain  the  rents  and  profits  in  lieu  of  the  interest,  thereby  exemptini; 
faiin  from  all  liability  to  an  account,  yet  if  the  amount  of  such  rents  and 
profits  be  excessive,  tlie  court  will,  at  the  instance  of  the  mortgagor,  decree 
an  account    FvUkorpe  v.  Foriter,  1  Vern.  247,  postea,  etiam,  10525. 

Welsh  mortgages  are  now  in  little  use.  They  are  ill  adapted  to  tbe  par- 
poses  of  pledge.  Tbe  object  of  the  party  borrowing,  is  to  be  accommodated 
with  a  loan,  and  not  to  part  with  hb  estate.  The  object  of  the  party  lend- 
ing, is  the  repayment  of  his  money  in  an  entire  sum,  not  by  instalments,  or 
by  the  troublesome  mode  of  collecting  rents.  Neither  of  which  objects  will 
the  Welsh  security  efiect.  These  prominent  inconvenieocies,  render  it  a 
mode  of  security  rarely  adopted.  A  form  will  be  added  in  the  appendiic, 
more  perhaps  as  a  matter  or  curiosity,  than  as  a  thing  of  real  use.  An  in- 
stance of  this  kind,  however,  recenUy  occupied  the  attention  of  the  Editor, 
and  much  difficulty  was  created  for  want  of  a  proper  instrument,  eviden- 
cing the  real  wish  and  intention  of  the  parties.  A  counterpart  of  the  mort- 
gage would  be  of  much  service  to  the  mortgagor,  who,  on  entering  into 
the  agreement,  usually  relinquishes  his  title  deeds,  and  other  evidences 
of  his  right.  So  tliat  in  the  course  of  years,  nothing  but  a  vague  tradi- 
tionary account  of  the  transaction,  remains  witli  his  family.  See  also  tlie 
case  of  Fentoick  ▼.  Read^  introduced  in  note  (6)  postea,  377>  of  this 
edition,  for  a  recent  case  on  this  subject. 

Somewhat  similar  to  a  Welsh  mortgage,  is  what  is  called  a  Bristol  bargain. 
An  instance  of  this  occurred  in  James  ir.  Oades,  2  Vcrn.  402,  where  the 
plaintiff,  being  possessed  of  a  reversionary  term  for  thirty-six  years,  to  agaiiui. 
commence  from  the  year  1700,  of  the  value  of  about  200/.  per  annum  when 
in  possession,  in  tbe  year  1685,  applied  to  the  defendant,  a  scrivener,  to 
lend  him  the  sum  of  200/.,  which  tlie  defendant  agreed  to  do,  on  having  the 
said  reversionary  term  assigned  to  him,  defeasanced  to  be  void  on  pay- 
ment of  40/.  per  annum,  for  eight  years  by  quarterly  payments,  which  was 
accordingly  done.  In  Michaelmas  Term,  1700,  tlie  plaintiff  filed  a  bill  to 
be  relieved  of  this  agreement,  on  payment  of  principal,  interest,  and  costs. 
Tbe  defendant  insisted  to  have  the  benefit  of  his  bargain,  and  interest  from 
the  time  of  each  quarterly  payment,  and  the  rather  because  he  lent  his 
money  in  1683,  on  such  a  remote  reversion.  Sed  per  cur\  What  is  usually 
called  a  Bristol  bargain,  is  twenty  pounds  per  annum  for  seven  years  for  one 
hundred  pounds;  but  this  goes  beyond  it,  and  is  extended  to  eight  years, 
viz.  one  hundred  and  sixty  pounds  for  every  hundred,  by  twenty  pounds  />er 
annum,  and  should  it  be  allowed  of,  it  might  be  carried  to  nine  years,  and 
so  on  without  any  stint  or  bounds ;  and  the  court  declared  it  to  be  an 
agreement  against  conscience,  and  decreed  a  redemption  on  payment  of 
the  two  hundred  pounds  with  simple  interest  at  61,  per  cent. 


Bristol  bar* 
gain  reliered 
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WHO  MAT   GLAIM 


Notinuabar  So  where  tliere  wm  an  agreement  (I)  that  the  mortgi^ee 
uJitlfTtvSA  BlKwl<i  hold  the  praniaeB  untU  he  was  satiified^  tiine  was  held 
ff^frigtige  (F).     lo  be  no  bar  to  the  redemption ;  fM  even  though  it  appeared 

by  the  pkiatiff 'a  own  shewing  that  sixty  yean  weie  elapaed. 

rO  Orde  V.  Heming,  1  Vera.  418.  [S.  U  Lockwo(4  ▼•  Eic«r,  9  Mod.  276. 


Bill  to  rediim^ 

9ear$  poMtettwm 
Ifff  penom  enter' 
inar  to  receive 
deit  out  ^ 
rente^  decreed 
wuler  eircum' 
etaneee. 


Ineohvenienee 
ef  aecomiUmg, 


(F)  So  in  Ijmguet  ▼.  Scawenj  X  Ves.  406,  Lord  HardwidLe  Mid»  in  a 
Welrii  mortgage,  there  U  a  perpetual  power  of  redeosption  in  the  mortga- 
gor sabstBtii^  for  ever.  The  eaae  of  Achefieif  ▼.  jRm,  5  Ves.  5^,  al&nb 
an  instance  of  the  application  of  this  nile.  There  lands  were  by  indentne 
of  lease  and  release  and  fine,  settled  on  one  Acherley  and  Ann  bis  wife,  for 
their  lives,  and  the  life  of  tte  sorvivor  of  themf  with  remainder  to  the 
heirs  of  the  body  of  Ann  Acherley,  by  her  said  husband,  with  remainder 
to  the  heirs  of  the  body  of  Ann  Acherley,  witli  remainder  to  trustees,  their 
executors,  dec.  for  a  term  of  too  y^ars.  with  remainder  to  Richard  Aeher- 
)ey  the  husband,  his  heirs  and  assigns  tor  ever.  The  trust  of  the  term  was 
declared  to  be,  that  if  Ann  Acherley  should  hi  her  Ufe-tfane.  either  dufing 
coverture  or  afterwards,  by  will,  or  any  deed  or  writing,  dispose  of  any 
sum  not  exceeding  lOOOl. ;  and  Richard  Acherley,  his  ezecators,  &t, 
should  not  pay  such  money  and  perform  such  will,  then  the  trastees,  out 
of  the  rents  and  profits  of  the  premises  limited  to  them  for  the  said  term, 
or  by  sale  or  by  demise  thereof^  should  raise  so  much  as  Ami  Acheriey  by 
such  will,  deed,  or  writing,  riiould  limi^  give,  or  bequeatli,  and  pay  the 
same  according  to  such  will,  deed,  or  writing.  Ann  Acherley  survived  her 
husband,  and  disposed  of  the  10001.  to  A.  B.,  who,  on  her  deatii,  entend 
into  possession  of  the  premises^  and  continued  In  such  possession  up  to  the 
time  of  filing  the  biU,  a  period  of  fifty-three  years.  It  did  not  distinctiy 
appear,  whether  A.  B.  entered  into  possession  of  the  estate  with  the  con- 
currence of  the  reversioner  expectant  on  the  term,  (who  was  the  heir  at 
law  of  Richard  Acherley,)  nothing  but  hearsay  evidence  being  adduced  as 
to  that  fact.  The  defendant  was  the  representative  of  A.  B.,  who  during 
his  possession  had  treated  the  estate  as  real  property,  and  had  devised  it 
and  all  his  interest  therein  to  several  persons,  which  ultimately  devolved 
on  the  defendant  It  is  observable,  that  the  term  was  in  trustees ;  and 
A.  B.  had  nothing  but  the  trust  of  the  money.  The  plaintiff  vras  the  heir 
fit  law  of  Richard  Acherley.  The  bill  charged,  that  the  defendant  and 
his  ancestors,  entered  into  possession  of  the  premises  with  the  e^neent  of  the 
reversioner ;  that  the  rents  and  profits  had  been  applied  in  discharge  of  the 
10001.,  which  was  long  since  fully  paid ;  and  prayed  an  account  of  the  sur- 
plus rents,  an  assignment  of  the  term  of  1200  years,  and  delivery  of  the 
I>remises.  It  was  argued  for  the  plaintiff,  that  the  defendants  could  not 
shew  any  title,  except  under  the  term  of  SOO  years ;  that  there  was  no 
doubt,  the  plaintiff  could  recover  at  law,  if  the  term  were  expired;  that  it 
was  precisely  the  case  of  an  elegit ;  that  as  to  the  inconvenience  of  ac- 
counting, that  was  considered  by  Lord  Hardwicke,  in  Votes  v.  Hambhf, 
t  Atk.  :$60,  and  in  another  case,  where  Lord  Camden  found  the  inconveni- 
ence of  directing  the  account,  but  the  interest  being  clearly  redeemable, 
he  directed  the  account  from  the  time  of  filin<;  the  bill,  and  the  rents  to  be 
set  against  the  interest.  The  defendants  relied  on  the  length  of  time ;  com- 
paring it  to  a  mortgage ;  insisting  on  the  adverse  possession  ;  and  contend- 
ing, that  a  conveyance  might  be  presumed.  The  Lord  Chancellor  said,  it 
was  vastly  inconvenient  and  miscliievous  to  allow  a  reversioner  to  lie  by, 
and  to  come  after  a  great  length  of  tiUie,  when  there  must  of  necessity  be 
great  difiUculty  in  taking  the  account,  and  say,  the  charge  under  the  term 
was  satisfied ;  at  the  same  time  he  did  not  know  how  to  deal  with  it.  Tliis 
bill  was  filed  to  redeem  a  term  of  years,  created  by  a  voluntary  settlement, 
after  a  possession  by  the  defendant  and  those  he  represented  ror  fifty-three 
years,  and  also  several  years  after  the  commencement  of  the  plaintiff's  tide. 
Certainly  no  demand  could  be  more  unfavourable.  It  had  been  argued, 
continued  the  Chancellor,  that  it  was  to  be  considered  as  a  mortgage.  But 
a  proper  mortgage  was  totally  different.  Tkat  was  a  security  upon  a  con- 
tract betweeu  the  parties;  and  the  mortgagor  in  the  deed  covenants  to 
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So  wbere  A.^  ia  l699(fi%  having  borrowed  50/.  of  B*,  con*  Cowemce  to 

veyed  several  houses  to  the  use  of  B.  and  bis  heirs,  until  be  cHvmsol  wi 

should  have  received  by  the  rents  and  profits  thereof  the  501.  ^  rents^twen-' 

will.  intere.t,  a»d  aU  other  8Qm.  b;  bim  ad«»ced  to  tbe  mort-  ^/JT^ 

gagor  (ttu) ;  and  after  payment  by  such  rent  of  tbe  SQl.  an(l  all  P^^ '  ^  C<»)^ 

(u)  Yates  v.  Hamhlyj  t  Atk.  360.        wicke  said,  be  saw  no  difference  be- 
fttii)  [Thb  perhaps  is  not  strictW      tween  this  and  tbe  common  Welsh 
a  Welsh  mortgage ;  but  Lord  Hard-      secari^.    %  Atk.  S63.— £d.] 


pay  the  monev  at  a  certain  tinie ;  and  in  defhnlt  of  payment  by  his  express 
covenant,  and  tlie  effect  and  operation  of  tbe  deed  at  law,  the  estate 
▼esU  absolutely  in  tbe  mortgagee.    There  is    an    estate  therefore.    A 
legal  title  is  gained.    It  is  abmlnte  at  law ;  and  it  is  only  by  the  in- 
dulgence of  the  court,  limited  ix\  point  of  time,  that  the  redemption  can 
be  kept  open.    In  this  case  there  was  nothing  bnt  possession.    The  de- 
fendaiit  had  no  estate,  h/at  a  mere  poasesskm.    As  being  entitled  to  the  in- 
terest of  the  money,  he  was  letintopossession  of  the  rents.    Hie  term  was   Legal  estaie  m 
not  in  him ;  he  had  no  legal  title.    Ine  term  was  in  the  trustee.    Therefore  one,  money  m 
if  the  plaintiff  ehoose  to  proaecnte  his  ri^t.  Lord  Eldon  said,  he  most  hold   aMothetf  latter 
him  entitled  under  the  circumstances.    But  he  was  bound  to  add  jTin  favour   t»  peetntien, 
of  the  defendant^  that  the  neglect  was  so  strong,  that  nndonbtedly  no  ae-   time  no  bar. 
coont  thoold  be  decreed,  for  tbe  purpose  of  ascertaining,  whether  the  rents 
were  so  improved  as  to  have  sunk  the  principal  of  the  money.  His  Lordship 
was  bound  to  hold  that  the  ItKM)!.  was  due,  bnt  he  would  not  even  carry  It 
back  to  the  filing  of  the  bill.    The  decree  was  accordingly. 

(G)  This  doctrine  has  been  confirmed  by  the  very  recent  ease  of  Femtick   Can  eonjkmo' 
V.  Read  and  CIomHiv,  t  Meriv.  114y  wherein  the  court  fully  recognised   lory  afdoeirhte 
the  mode  of  security  by  Welsh  mortgage }  and  held,  that  time  was  no  bar  m  text. 
to  redemption  in  instances  of  this  kind,  unless  twenty  years  have  elapsed 
after  pa3rni«nt  of  the  principal  and  interest  by  perception  of  the  profits. 
The  circumstances  of  the  case  wefe  these  :-<• 

A.  B.  being  indebted  to  one  Rooke  in  respect  of  several  sums  of  money,  CircMmeUmeet 
for  which  Rooke  had  obtained  judgment  against  him,  did,  by  agreement  therenf. 
dated  the  18th  of  April,  1747,  agree  *^  to  yield  up  and  deliver  unto  Rooke, 
his  executors,  &c.  uie  possession  of  all  and  singular  the  lands  and  tene- 
ments" therein  mentioned,  '*  by  delivering  possession  thereof  to  Joshua 
Douglas,  the  attorney  of  the  said  Rooke,  to  bold  the  said  lands  and  tene- 
ments to  Rooke,  his  executors,  &c.  as  his  freehold,  until  he  should  have 
levied  and  received  the  amount  of  his  said  judgment  debts,  ^c."  In  pur- 
suance of  this  agreement,  possession  was  given  as  therein  mentioned,  and 
Rooke  entered  into  receipt  of  the  rents  and  profits  accordingly,  and 
rontinned  in  such  possession  till  the  13th  October,  1752,  when  by  in<fenture 
of  assignment  of  that  date,  he  transferred  and  set  over  to  one  Reed,  (who 
was  the  ancestor  of  the  defendant,  and  a  creditor  also  of  the  said  A.  B.) 
his  executors,  Sic.  all  the  said  lands  and  tenements,  wit)y<the  rents  then  in 
arrear,  and  assigned  to  Reed,  his  executors,  Sec.  his  said  judgments,  and 
tlie  remainder  of  the  debts  due  thereon,  appointing  Reed  his  attorney  to 
prosecute  upon  the  said  judgments.  Reed  entered  into  possession  by  virtue 
of  this  assignment ;  and  he  and  his  representatives  continued  in  receipt  of 
the  rents  anc^  profits  from  that  time  up  to  the  time  of  filing  the  bill.  The 
defendant  was  his  grandson.  In  1767  A.  B.  died  intestate,  leaving  a 
son  and  heir  at  law,,  who  died  in  1797,  having  devised  all  his  real  estate 
to  the  plaintiff  (Fenwick)  and  anotheir,  in  trust  to  sell,  for  the  payment  of 
debts,  &c. 

A  bill  was  filed  in  1800  by  Fenwick  for  an  account,  and  to  be  let  into   Btit,  answer^ 
possession,  alleging  the  said  agreement  and  assignment,  and  charging  that  and  proceed' 
the  defendant  Reed  had  kept  mortgage  occouafs,  and  that  the  debt  was   ings, 
then  fully  satisfied  out  of  the  rents.    The  bill  further  prayed  the  delivery 
np  to  the  plaintiff  of  all  the  title  deeds  and  writings,  relating  to  the  estates 
ill  <|n<»tion,  toi^ether  witli  various  other  papers  relative  to  the  said  transac- 
tion between  A.  B.  and  Rooke,  depositee!  in  the  hands  of  the  aforesaid 
Joshua  Douglas,  to  be  by  him  kept  and  preserved  for  the  benefit  of  the 
parties  iuterciiteil,  charging,   both  with  respect  to  the  agreement  of  1747 
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such  sums  as  should  be  advanced^  then  to  the  use  of  A.  for 
life,  with  remainder  over,  and  no  application  was  made  to  re- 
deem uutil  1740;  it  was  held,  on  a  question  whether  this  mort- 
gage might  be  then  redeemed,  that  the  estate  was  then  s  re- 
deemable interest,  and  that  no  bar  arose  from  length  of  time. 
[  420  ]  ^01*  ^t  ^^^  ^^^^1  ^^^  ^^^  differed  from  a  common  mortgage, 
this  being  a  conveyance  of  the  inheritance  for  securing  the  mo- 
ney lent,  or  any  otlier  sum  advanced  by  the  mortgagee,  in  trust 
that  the  mortgagee  should  continue  in  possession  till,  by  per- 
ception of  the  rents  and  profits,  he  should  be  satisfied  the 
principal  and  interest  upon  such  sums  as  he  had  already  lent, 
or  should  lend,  and  subject  thereto  in  trust  for  th&mortg^or, 
&c.  Now  there  never  could  be  a  forfeiture  under  this  deed, 
because  the  mortgagee  was  only  in  the  nature  of  a  tenant  by 
elegit;  and  as  soon  as  his  principal  and  interest  was  satisfied 
by  being  paid  off,  or  by  perception  of  rents  and  profits,  the 
estate  ceased  in  B.  and  A.,  or  those  claiming  through  him, 
might  have  brought  an  ejectment;  nor  would  any  bar  have 
arisen  from  length  of  time,  unless  the  statute  of  limitation  had 
run  by  the  mortgagee's  continuing  in  possession  twenty  years 
after  the  money  had  been  paid  off.  And  the  mortgagor  in  such 
case  may  also  come  into  a  court  of  equity  for  an  account  of 


and  the  assj^mnent  of  1752,  that  if  the  same  were  not  now  in  the  posses- 
sion of  the  defendant  Reed,  the  same  or  one  of  them,  or  a  counterpart  or 
an  attested  copy  thereof  respectively,  or  one  of  them,  together  with  Tarions 
other  title  deeds  ai^d  papers  relating  to  the  said  premises,  were  in  the  cos- 
tody  or  power  of  the  other  defendant  Clavering,  as  the  personal  representa- 
tive of  Joshua  Douglas,  with  whom  the  same  were  so  originally  deposited; 
and  that  Claviering  ought  to  deliver  up  the  same  to  the  plaintiff:  but  that 
the  plaintiff  havins  applied  to  him  for  inspection,  he,  Clavering,  had  posi- 
tively refused  to  deliver  the  same  to  the  plaintiff,  or  io  furnish  him  with 
any  copies  thereof,  or  with  a  list  or  schjednle,  alleging,  that  he  so  refused, 
at  the  express  instance  of  the  defendant  Reed,  who  had  undertaken  to  ia- 
demnifjr  him.  The  bill  prayed  neither  discovery  nor  relief  against  Claver- 
ing,  other  than  the  delivenr  up  of  the  title  deeds  so  alleged  to  be  In  his  im»- 
session.  Tl^e  defendant,  by  his  aqswer,  denied  the  circumstances  from 
which  it  was  attemp^d  to  be  inferred,  that  he  had  treated  the  transaction 
as  a  mortgage ;  and  insisted,  that  from  the  length  of  time,  a  release  of  the 
freehold  ought  to  be  presumed.  He  denied  his  belief  of  any  agreement 
between  his  ancestor  and  A.  B. ;  and  alleged  that  he  entered  into  posses- 
sion of  the  premises  merely  as  creditor,  having  a  right  to  redeem,  against 
Rooke.  He  admitted  the  assignment  in  1752  to  be  in  his  possession ;  but 
said  he  had  no  knowledge  of  the  agreement  of  1747,  except  from  the  red* 
idU  in  the  osMignmenL    The  defendant  Clavering  said,  that  he  was  a  strao- 

Ser  to  tUe  matters  in  the  bill,  otherwise  than  by  sundry  drafts  or  copies  of 
eeds,  letters,  and  papers,  which  came  into  his  possession  after  the  death 
of  his  testator,  who  was  the  executor  of  Douglas ;  and  which  deeds  he  the 
defendant  Clavering  was  ready  to  produce  as  the  court  should  direct,  sub- 
mitting, whether,  inasmuch  as  the  said  Joshua  Douglas  was  the  copfidential 
attorney  of  Reed,  by  whom  the  said  drafts  and  papers  were  delivered  to 
the  said  Douglas,  he,  Clavering,  ought  or  ought  not  to  set  forth  a  list  of  sorh 
papers,  or  to  leave  tlie  same  in  tlie  hands  of  Iiis  clerk  in  court  The  bill 
was  amended  from  time  to  time  till  1816,  when  the  cause  came  on  to  be 
^eard  on  a  motion  by  the  plaintiff,  that  the  defendant  Clavering  might  leave 


THE    EQUITY    OF  REDEMPTION.  379 

the  profits  received,  as  on  an  elegit,  and  to  have  the  surplus, 
if  any,  after  discharging  the  mortgage,  paid  over  to  him ;  and 
iu  such  cases  there  is  nothing  for  the  statute  of  limitations  or 
the  rule  adopted  in  equity  by  analogy  to  operate  upon,  for  therp 
is  no  forfeiture. 

But  it  was  observed,  in  the  preceding  case,  that  if  after  the      [  421  ] 
account  should  be  taken  in  Chancery,  it  should  appear  that  the 
mortgage  was  satisfied  by  perceptions  of  profits  twenty  years 
before,  and  that  the  mortgagee  had  continued  in  possession  from 
that  time,  the  statute  of  limitations  would  run. 

But,  in  the  case  of  Uartpole  v.  Walsh  (x),  where  H.  in  con-  ^^^gogor  to 
sideration  of  600/.  lent  him  by  W.  conve^  estates  to  him  in  ^y  ^A^JiT 
fee,  subject  to  a  pr6viso,  that  '*  the  conveyance  should  be  void   ^i/YJu  AiJ'/^ 
whenever  H.,  his  heirs,  executors,  administrators,  or  assigns,   i\k)  years  aficr 
should,  on  any  last  day  of  June  or  December,  pay  unto  W.  ^ilJJ'JJ^J^j!;^ 
or  his  heirs,  jthe  sum  of  600/. ;"  and  it  was  agreed  by  the  in-  *«<<  *««»  «» 
denture,  thatW.  and  his  heirs  should  receive  the  yearly  rent  of  V\w!^^dhad 
the  premises  in  lieu  of  his  interest,  with  a  view  to  which  pos-  ^n^  ««<^«f  fii»*'» 
session  ivas  delivered  to  him ;  and  afterwards  H.,  in  considera- 
tion of  2300/.  paid  by  W.,  granted  and  conveyed  the  premises 
comprised  in  the  former  mortgage,  together  with  others,  to 
him,  his  heirs  and  assigns,  and  covenanted  that,  whenever  W. 
should  give  to  him,  his  heirs  or  assigns,  eighteen  months  no^ 
tice  in  writing,  requiring  payment  for  the  2300/.,  li.,  his  heirs 

(x)  HartpoU  ▼.  WaUh^  4  Bro.  P.  C.  369.    [5  Toml.  edit  975.— Eif.] 


wiUi  his  clerk  in  court  the  8e?eral  drafts  or  copies  of  deeds,  letters,  and 
papers,  relating;  to  Uie  matters  in  the  pleadings  mentioned,  and  admitted  by 
his  answer  to  be  m  his  custody,  with  liberty  tor  the  plaintiflT  to  inspect  tlie 
same,  and  take  copies,  &c.  To  this  it  wa^  objected,  that  the  executor 
of  an  attorney  could  avail  himself  of  the  attorney's  priTilege  not  to  disclose 
any  matters  relating  to  the  concerns  of  his  client ;  and  on  this  ground  the 
motion  was  reifisted. 

Lord  Eldon,  in  the  course  of  tlie  cause,  and  in  delivering  his  judgment,    JudgmeiU  of 
remarked,  that  this  transaction  appeared  to  be  in  the  nature  of  a  Welsh    court, 
mortgage,  to  which  tune  would  be  no  bar:  that  it  was  very  different  from 
the  case  in  which  a  day  was  fixed  for  redemption,  where  the  equity  was 
gone  for  want  of  redemption.    Tliat  supposing  the  plaintiff  to  have  retained    Pottscssiou  of 
his  right  to  redeem  against  Reed,  that  dcfenoant  when  called  on  for  a  pro-   panera  hyattor- 
duction  of  papers  could  not  be  admitted  to  say,  that  the  papers  were  not    ^^y  ^g  posseS' 
in  his  own  pOAsession  or  power ^  from  the  fact  of  their^  being  in  the  i>o8ses-    gion  ofhU 
sion  of  his  attorney.    But  how  far  the  executor  of  an  attorney  could  insist    client, 
on  the  objection  now  made  by  the  defendant  Clavering,  was  a  question    Whelher  execu* 
which  the  present  circumstances  did  not  require  to  be  decided;  because    tore  of  attorney 
Clavcriog  had  himself  submitted  to  prodhce  the  papers  admitted  to  be  in    entitled  to  at' 
his  possession,  if  the  court  should  so  direct.    The  objection  therefore  ^as    torney'e  privi" 
substantially,  not  Clavering's,  but  Keed's.    The  bill  was  for  relief,  not    lege? 
for  discovery  only ;  and  therefore  the  long  pendency  of  the  suit  did  not 
press  so  strongly  upon  the  judgment  of  the  court  as  it  would  have  done,  if 
it  had  been  a  mere  bill  of  discovery.    Generally  speaking,  and  prtm/t/ncte.    Attorney  not  a 
it  was  certainly  not  nocessary  to  make  an  attorney  a  party  to  a  bill  seeking    necesmry  party 
a  discovery  anci  the  production  of  title  decdy,  merely  because  he  has  them    ^q  ^  mi  of  dis- 
iji  hi-f  custody  ;  because  the  possession  of  tlic  attorney  is  the  possps^iou  of  covcry, 
the  client  [S.  L.  Furlong  v.  JJoward,  t  Sch.  6t  Lcf.  ilo]  ;  but  cases  might 
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[  422  1  ^^  assigns,  should  pay  the  same  with  interest  within  eighteen 
months  after  such  request ;  and  W.  was  in  like  maimer  let  mto 
possession  of  the  last-mentioned  premises :  a  bill  for  redemp- 
tion brought,  after  a  period  of  one  hundred  years  were  elapsed, 
was  dismissed,  and  that  decree  for  dismission  affirmed  in  the 
House  of  Lords. 

The  ground  of  which  decree^  as  to  th^  premises  first  mort- 
gaged, appears  to  have  been,  that  the  comprising  them  in  the 
latter  mortgage  put  it  in  the  power  of  the  mortgagee,  or  hi& 
representatives,  to  ascertain  and  limit  the  time  of  redemption 
by  demanding  the  mortgage  money,  which  demand  tras  aimii" 
ltd  to  have  been  made  by  W. 
An$  or<  by  Any  act  of  the  mortgagee,  by  which  he  acknowledges  the 

knowkdffh^'  transaction  to  be  a  mortgage  within  twenty  years,  will  take  the 
^'^So^^^'^^  case  out  of  this  rule(^);  as,  by  devi&ing  the  money  in  case 
udoKfiumi^M  the  mortgage  should  be  redeemed,  or  exhibiting  a  bill  to  fore- 
^^ftfrttlmu^   close,  or  even  by  the  mortgagee  keeping  accounts  upon  it(z). 

So  a  man,  taking  notice  by  a  will,  or  any  other  deliberate  act, 
[  423  ]      that  he  is  a  mortgagee,  will  take  the  case  out  of  the  rule  that 
a  mortgi^r  shall  not  redeem  after  twenty  years. 

iff)  Ord§  V.  Aiitl&,  M.  Ch.  Ca.  9.  snpra,        (s)  3  Ves.  at. 
4is;    Vide  S  Ves.  jun.  84.  3  Ves.  H. 


arise  to  render  snch  m  proceeding  adTiaable,  as  if  the  attorney  witiilicid  tlie 

deeds,  and  would  not  deliver  tiwm  to  his  client  on  his  applying  for  tfaeak 

WeUh  mart'  ^  ^>^  ^^  ^e  case  of  a  vtwm  vadium^  (as  it  was  called,  in  contradistinc- 

gagesy  ikeir        ^^'^  ^  a  mortmifii  vadium^)  in  which  no  time  was  limited  for  redemption,  bat 

pature  and  use,   ^^  party  was  left  to  pay  himself  the  sum  for  which  the  estate  was  pledged 

out  of  the  rents  and  profits  of  the  premises.    The  words  of  tbe  a^ieenent, 
as  stated  by  the  answer,  were,  *  to  yield  up   and  deliyer  possession  of  the 
premises  to  Rooke,  to  hold  as  Aw  JreduUt^  until,  &c.'    This  did  not  con- 
tradict, but  rather  appeared  to  strengthen,  the  idea  that  the  meaning  of 
the  transaction  was  only  to  enable  the  party  to  pay  himself  out  of  the  rents 
and  profits  of  the  estate.    These  words,  *  as  ku  fireeholdy*  were  employed 
by  Lord  Coke  in  describmg  the  estate  by  eUgU    mi  UUnm  ienewtaUmm^  be- 
cause nuUmm  $mUe  ai  ideal.    Co.  Utt.  43  J».    The  agreement  was,  thtt 
Kooke  should  hold  precisely  in  this  manner  ;  and  if  the  case  rested  on  tbe 
ITAea  Athi  m       agreement  with  Rooke,  it  was  clearly  settled  that  Ingkk  ^  Hmc  wmOA  k 
foid^  time  be*     no  bar  io  rafemplion,  wriess  ii  were  praaed  that  the  party  had  held  aver  far  the 
gia$  to  run,         epaee  rf  twenty  yeare  e(fter  the  debt  wa$  futly  paid  and  ealUfUd.    That  length 

of  time  might,  under  ekeh  circumstances,  be  set  up  as  a  bar  in  the  case  of 
a  Welsh  mortgage,  as  in  an  ordinary  mortgage,  had  also  been  determined : 
and  if  the  assignment  to  Reed  was  only  tm  Rooke's  debt  slK^d  hare  been 
paid,  it  was  impossible  to  say  that  the  bar  might  not  be  set  up  in  the  pre- 
sent case ;  and  in  a  future  stage  of  this  cause,  it  might  be  just  to  determine 
accordingly.  But  on  this  point  the  answer  left  it  doubtful,  not  only,  whe- 
ther Keed  took  possession  under  an  agreement  to  pay  himself  his  own  debt 
In  addition  to  Rooke's.;  but,  if  be  did  so,  whether  the  amount  of  both  debts 
had  even  yet  been  satisfied  by  perception  of  the  rents  and  profits.  Then, 
if  this  were  not  a  case  in  whidi  length  of  time  alone  would  operate  as  m  bar 
to  redemption,  the  question  might  still  remain,  whether  there  were  dream- 
Ktances  to  raise  tlie  preeumption  of  a  rekase  insisted  on  by  the  defendant  ? 
I^esumptfon  ^  "  i\g  weight  nf  hng  continuance  of  poeetaeion^  as  a  ground  for  mteh  redemp* 
release  from        tion,  would  depend  maet  t^terially  on  the  nature  «/  that  possessixm  ;  and  here. 
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But  a  mere  conversation^  by  which  a  person^  once  a  mort-  Conven^tional 
gagee^  but  to  whom  a  subsequent  conveyance  was  made,  iro-  ^^^^^^  ^ 
porting  a  title,  might  otherwise  have  been  inferred  to  have  ad-  mvrtgage^ 
milted  he  held  by  mortgage,  was,  on  an  appeal  from  a  decree  ^emo%hu 
of  the  Master  of  the  Rolls,  deemed  by  the  Chancdior  not  to  contiMue  re- 
be  a  case  within  the  exception.    On  the  appeal  to  which  I    ^^^ 
have  last  alluded,  the  facts  appeared  to  be,  that  a  surrender 
was  made  by  P.  to  M.,  the  re-conveyance  to  be  to  such  uses 
as  P.  should  direct,  or  to  himself  in  fee  (a).    There  was  a  sub- 
sequent surrender  to  the  use  of  himself  for  life,  remainder  to 
his  wife  for  life,  remainder  to  M.  in  fee,  subject  to  the  trusts 
of  the  former  conveyance.    Under  these  conveyances  P.  en- 
joyed the  estate,  without  paying  interest  until  the  year  1751, 
when  he  died,  and  afker  his  death  his  wife  enjoyed  in  like  man- 
ner during  her  life.     In  the  year  175 1,  upon  the  decease  of  the    * 
husband,  part*  of  the  premises  were  sold,  and  the  wife  joined 
in  the  conveyance.     She  dying  soon  after,  M.  took  possession,      [  424  ] 
and  held  the  same  without  any  account  to  1765,  and  from 
thence  to  1779  no  act  was  before  the  court  to  shew  under  what 
title  M.  held.    In  1776  a  bill  was  filed  to  redeem.    In  the 
first  answer  put  in  1780,  M.  denied  that  he  held  as  a  mortga-* 
gee,  and  claimed  to  hold  by  title  under  the  second  deed.    In 
the  same  year  the  conversation  passed,  which  was  considered  as    . 

(«)  Perr  y  v.  MantaHf  t  Bro.  C.  C.  397. 

-    -   -  -  '       

agaioy  there  was  do  certaintr  in  the  caie,  as  it  Uien  stood,  whether  the  pos-  laigth  ofptm^ 

session  by  Reed,  afUr  Rooke's  debt  was  paid,  was  origuiaUyaii  odvtrM  geMiimu  depends 

poBsessioD,  or  whether,  at  first  holding  by  virtue  of  a  d&tlnct  agreement  ^n  n^fnrt  V 

with  A.  B.,  his  possession  became  adverse  at  some  i>eriod  subsequent  to  his  mn§eMaien^whe- 

entering  under  tnat  agreement.    In  the  latter  case  it  would  be  much  more   i^^  advene  sr 

difficult  to  raise  the  presumption  contended  for.    These  were  undoubtedly  n^ 

points  fit  for  further  inquiry.    And  in  the  present  stage  of  ^e  cause,  Lord 

£ldon  felt  no  doubt,  that  an  attorney,  submitting  to  produce  the  titie  deeds 

of  his  client  in  his  possession,  as  the  court  should  airect,  might  be  called  * 

upon  to  produce  them  if  the  principal  could  himself  have  been  called  upon 

to  do  so.     And  his  Lordship  made  an  order  (1  Meriv.  7t5)i  that  the  de-  Discovery 

fendant  Claveriug  should  produce  and  leave  with  his  clerk  in  court  all  granted, 

drafts  and  copies  of  deeds,  letters,  and  papers,  relating  to  the  transactions 

in  question. 

On  this  case  it  is  merelv  observable,  that  a  learned  cotemporary  writer  JIfr.  MnddoeVe 
has  produced  an  extract  from  a.  manuscript  note  of  this  judgment  of  Lord  douhU* 
Eldon,  whereby  his  Lordship  is  made  to  say,  ''  /  tkink  holding  over 
twenty  years  alter  the  debt  is  paid  may  amount  to  saying,  that  you 
are  barred,  on  tlie  same  principle  as  if  it  were  a  mortgage  of  an  ordinary 
nature,"  1  Madd.  Ch.  319,  sd  edit ;  and  the  same  writer  observes  in  n.  (xl 
that  he  b  not  aware  of  any  case  where  the  point  has  been  so  determinea, 
except  in  that  case.— The  rule  is  reasonable.  It  is  a  case  directly  within 
the  statute,  the  equitable  application  of  which  we  are  now  considering. 
Atter  the  rents  have  sat\^fiea  the  debt,  the  estate  of  the  mortgagee  is  extin* 
gnished,  and  the  mortgagor  might  maintain  ^ectment,  per  Lord  Hardvricke, 
t  Atk.  36S.  This  shews  that  a  right  commences  in  tlie  mortgagor  at  a  spe- 
cific time,  which,  if  he  nexlects  to  prosecute,  the  statute  will  destroy. 
There  can  be  no  doubt  of  the  necessity  and  existence  of  the  doctrine  as 
quoted  above,  ta  sialics,  from  Mr.  Merivale's  report  of  the  judgment  of 
Lord  Cldooi  in  Fenwick  v.  Reed^  obi  supra. 
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a  declaration,  that  M.  held  only  as  a  mortgagee.  It  was  a 
conversation  between  the  son  of  P.  and  M.,  in  which  M.  asked 
the  son,  why  his  father  did  not  pay  the  money ;  to  which  he 
answered,  because  he  was  so  poor  he  could  not  pay  it.  The 
reply  of  M.  to  this  was,  he  was  ready  to  sHtle  the  matter  with- 
out  suit.  An  amended  bill  was  afterwards  filed,  and  the  cause 
was  heard  at  the  Rolls ;  and  on  the  above  evidence  being  read, 
a  redemption  was  decreed.  But,  upon  appeal  to  the  Chan- 
cellor, the  decree  was  reversed,  on  the  ground  that  the  second 
conveyance  must  have  been  in  consequence  of  a  new  agreement, 
not  a  mode  of  keeping  up  the  mortgage ;  as  otherwise  tbe 
mortgagee  would  have  got  the  equity  of  redemption  for  no- 
thing, and  the  P.'s  would  have  estates  for  life,  subject  to  the 
mortgage  money,  which  was  more  than  they  were  worth :  the 
words,  ''  subject  to  the  trusts,"  must  therefore  mean,  "  subject 
;    [  425  ]      to  the  life  estates"  of  the  mortgagor  and  his  wife.     Then  if  it 

was  considered  as  matter  of  title,  the  rule  did  not  apply.  If 
M.  had  been  the  surrenderer  (which  he  ought  to  have  been)  it 
could  not  have  been,  that  a  conversation  should  defeat  a  dear 
act.  Then  there  was  evidence  of  a  clear  possession  in  P.  and 
his  wife.  After  her  death  the  M.'s  took  the  estate,  and  treated 
it  as  their  own.  On  the  whole,  the  Chancellor  was  of  opinion, 
that  the  surrender  was  an  histruroent  of  title ;  and  the  deaee 
was  reversed  (h). 

0 

due  in  text  (H)  This  case  is  taken  from  a  very  inaccurate  report  of  Mr.  Brown, 

badUf  reported.     2  Bro.  C.  C.  397.    It  sUndft  as  an  aathority,  that  parol  evidence  of  vcriwi 

admissions  by  a  person,  (who  was  once  a  mort£agee,)  that  he  bad  do  other 
*  title,  or  that  he  stall  remains  in  his  character  of  mort^gee,  will  be  sufficieDt 
to  give  continuance  to  the  redemption'  for  a  period  of  twenty  years,  com- 
niencine  from  the  time  such  admissions  are  made.  The  facts  are  imper- 
fectly disclosed,  and  the  case  was  decided  on  anotlier  point.  It  appears 
from  a  statement  of  this  case  in  t  Cox's  Ch.  Rep.  t95y  that  the  propriety  of 
admitting  parol  evidence  in  cases  of  redemption,  did  not  form  any  part  of 
the  Chancellor's  decision.  According  to  that  account.  Lord  Thnrlow's 
jndgment  turned  entirely  on  the  operation  of  a  particular  surrender,  whe- 
ther it  was  absolute  or  conditional.  His  Lordship  thought  it  was  an  ab- 
solute surrender,  and  consequently  an  extinguishment  of  the  mortgage. 
Reference  to  In  the  three  late  cases  of  fVhiting  v.  fVkite,  Coop.  Rep.  1.  S.  C.  2Cox*s 

kUe  eons.  Ch.  Ca.  990.  Reeks  v.  PoBtletkwaite,  Coop.  Rep.  161,  and  Barron  v.  Marthy 

ib.  192,  this  sobject  was  considerably  discussed.  In  several  preceding  cases, 

the  point  has  been  dubiously  hinted  at,  especially  by  Lord  ftosslyn  in  Ldse 

T.  TkomaSj  3  Ves.  21,  but  in  none  of  them  did  it  receive  a  final  detennios* 

tion.— In  fVhUing  v.  tVhite,  (ubi  supra)  Lord  Alvanley,  M.  R.  reprobated 

the  introduction  of  tbe  rule,  saying  he  could  not  help  thinking,  that  it  would 

have  been  a  very  wise  provision  if  no  parol  evidence  had  t>een  admitted 

on  these  subjects.    It  was  clear  that  a  party  might  obtain  an  irredeemable 

interest  by  twenty  years  possession,  and  then  tliat  interest  was  liable  to  be 

Parol  evidence^   totally  changed  by  this  sort  of  loose  conversation.    He  would  not  lay  it 

if  admitted,        down  in  that  case,  that  no  parol  evidence  should  ever  be  admitted,  because 

Mhoutd  be  ctewr,   (he  rase  did  not  call  for  t!»at  decision,  though  he  would  be  glad  to  find  il  m 

nil(>d.    But  this  much  he  would  say,  that  if  snch  evidence  be  admitted,  it 
onght  to  be  clear,  unequivocal,  and  to  shtw  a  deliberate  intention  of  giring  0 
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So,  where  a  bill  was  demurred  to,  because  it  was  to  be  re-  MoHgageegtme 
lieved  against  a  mortgage  after  forty-one  years,  yet,  on  a  pro-  blniyto^redeem 

ief>en  ye$r»  had 

redemptitm.    His  Lordship  thought  that  the  case  of  Perry  ▼.  Marsion  was  in    ^J^F^-    ^' 
iteelf  strong  evidence  of  the  wisdom  of  the  sUtute  of  Frauds ;  and  indeed   ««"•?*«•»  aUow- 
the  conflicting  testimony  in  that  case  seems  fully  to  snhstantiate  the  noble 
Lord's  remark. 

In  Reeks  v.  PostletkwaUe  (nbi  supra)  the  judgment  of  the  Vice  Chancellor    Vice-Chancel- 
^Sir  Thomas  Plnmer)  is  highly  illustrative  of  the  point  in  question,  and    lar*s  judgment 
indeed  of  the  subject  in  general.    In  that  case,  a  bill  was  filed  for  redenip-    in  Reekt  v. 
tion  of  a  mortgage  after  twenty  years  had  elapsed,  on  the  evidence  of  a    Poetlethwaite. 
conversatioB  between  the  attorney  of  the  mortgagor,  and  the  mortgagee 
and  his  wife,  which  conversation  was  proved  by  one  witness  only.    The 
expressions  used  by  the  mortgagee,  consisted  of  a  train  of  Ironical  observa- 
tions, advising  the  mortgagor,  if  he  had  any  right  to  call  a  court,  and  take 
up  the  estate.    I1)e  whole  evidence  vras  equivocal,  and  the  bill  was  dis- 
missed.   His  Honor,  however,  in  the  absence  of  an  express  decision,  was 
on  principle  of  opinion,  that  parol  evidence  was  admissible  in  such  cases, 
to  prove  an  acknowledgment  of  the  existence  of  the  mortgage  by  the  mort- 
gagee.    The  leading   features  of  his  judgment  were  to  the  following 
effect  :— 

«  The  ri|rht  to  redeem  arises  upon  the  origmal  contract  between  the  parties.   Rule  as  to 
being  by  the  very  terms  and  upon  the  face  of  the  conveyance  itselt.    It  is    length  of  time 
true,  that  when  the  time  specified  is  elapsed,  that  right  is  gone  at  law,  but   being  a  bar  to 
not  in  equity.    That  gets  rid  entirely  of  the  objection  of  the  statute  of  redemption^  ex- 
Frauds,  tor  the  contract  was  in  writing,  and  the  right  of  redemption  was   amkud  with  a 
reserved  by  that  contract.    With  reference  to  the  rule  as  to  twenty  years   mew  to  adwue^ 
being  a  bar  to  the  right  of  redemption,  the  first  question  is,  is  it  an  abso-    tion  qf  parol 
lute  rule  ?  Ho ;  it  is  a  qualified  rule,  depending  altogether  on  circumstances,   evidence. 
Numberless  cases  might  be  cited  as  to  that,  first,  where  the^e  have  been  dis- 
abilities of  the  party,  as  infancv,  coverture,  beyond  sea,  &c.    Now  writ- 
ing is  not  necessary  to  prove  these  disabilities,  and  it  would  often  be  im- 
posiible  to  procure  it ;  parol  evidence  of  them  is  always  received.    Next, 
are  disabihties  the  only  cases  in  which  the  rule  is  departed  from  ?  No  ;  re- 
ceiving intereetf  keeping  accounts,  treating  it  in  any  will  or  deed^  as  a  mortgage^ 
end  other  act*  of  that  sort,  are  suffidemt  to  take  the  ease  out  i^  the  rule.    These 
acts  may  be  solemn  and  deliberate  or  not,  according  as  the  party  is  attend- 
ing, or  not  attending  to  what  is  doing.    To  acknowledge  that  it  was  ori- 
gtnallv  a  mortgage,  is  nothing  at  all ;  that  is,ercoRcestis,  and  conversation, 
therefore,  admitting  that  fact,  cannot  carry  it/artlier  than  the  original  deed 
between  the  parties  carried  it.    There  must  be  evidence  that  it  is  a  sub- 
sisting mortgage.    With  respect  to  every  one  of  the  acts  in  all  the  cases  in 
which  a  redemption  has  been  decreed  alter  twenty  years,  it  may  be  asked 
how  they  are  to  be  proved?    By  the  law  of  evidence,  must  be  the  answer. 
By  writing  only  ?    Where  is  the  law  that  says  that  i    What  precise  act, 
then,  will  be  sufiScient?    The  answer  must  be,,  any  precise  act.    So,  witli 
respect  to  the  statute  of  limitations,  it  might  be  shewn,  that  after  twenty 
years,  an  actual  entry  was  made,  or  that  the  party  acknowledged  the  sub- 
sistence of  his  tenancy.    So,  with  a  mortgagee,  the  acts  need  not  be  done 
with  the  other  party ;  his  own  acts,  the  mere  ex  parte  acts  of  the  mortgagee 
will  be  sufficient.    Cases  of  part  performance  constitute  another  class  of 
cases  in  which  parol  evidence  is  received  respecting  interest  in  land.    So 
cases  of  trust.    If  yon  tie  a  party  down  to  written  evidence,  great  injus- 
tice would  often  happen. 

*'  On  the  other  hand.  Perry  v.  Jlfars<oii  is  certainly  a  case  shewing  the  dan-    Parol  evidence 
ger  of  settinj^  up  parol  evidence.    But  we  must  take  care  of  the  principle,    admissible  to 
To  say  there  is  danger  of  perjury  amounts  to  little ;  because  there  is  daniger  prove  right  of 
of  perjury  in  all  parol  evidence,  and  the  objection  therefore  would  go  to  do   redemption  in 
away  with  it  entirely.  An  acknowledgment  of  a  debt  of  a  100,000<.,  rights   mortgagor, 
of  way,  easements,  watercourses,  and  numberless  other  cases,  all  of  them 
often  of  immense  value,  depend  upon  this  sort  of  evidence.    All  ihe  court 
can  do,  is  to  watch  and  take  care  of  it,  when  competent  in  its  nature.  Look 
to  the  danger  the  other  way,  that  is,  that  if  you  were  to  say,  that  after 
twenty  years  there  shall  be  no  parol  evidence  for  a  redemption ;  a  mort- 
fragec  may  have  amused  his  mortgagor  witli  promises  of  setthng  every  day ; 
suppose,  even  interest  to  have  been  paid,  but  which  was  only  to  be  proved 
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nme  being  proved  that  the  mortgagor  ^uld  be  at  liberty  to 
radcem  after  twenty-seven  years,  the  demnrfer  was  disallow* 
ed(6);  because,  though  6>rty»oiie  years  had  passed  since  tbe 
mortgage,  yet  but  fourteen  had  elapsed  after  the  time  sgreed 
for  redemption. 

So,  a  mortgage  was  decreed  to  be  redeemed  upon  the  foot 
of  an  account  stated  previous  to  the  mortgagee's  entering  uivoq 
the  premises,  notwidistanding  he  had  been  in  possession  fortj 
years  (c) ;  the  husband  of  the  heir  of  the  mortgi^fiee  havii^  eo- 


s 
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bj  parol,  bow  oasy  would  It  be  in  tacb  cases,  and  many  others  vinch 
nignt  be  pot,  for  the  mortgacee  to  dmw  on  the  mortgagor  till  twenty  y«in 
have  elapsed,  and  then  to  hold  him  at  defiance  ?  It  seems  therefore,  reason- 
iag  a  pmrif  impossible  to  say  that  parol  evidence,  is  upon  principle,  toad* 
mlssible  to  found  a  right  to  redeem  after  twenty  yearsy  but  at  the  sime 
time  it  must  depend  on  the  nature  and  circumstances  of  each  particoUr 
case ;  and  the  facts  most  be  tried  in  this,  as  In  all  other  cases,  by  Ih^  nkt 
of  evidence.  Sir  Thomas  Plomer  concluded  by  observing,  that  he  knd 
•ifled  the  case  to  the  bottom,  fnm  respect  to  what  was  said  by  Lord 
Alvanley  and  Lord  Rosslyn  on  the  subject,  but  tibere  being  no  case  rgeet« 
ing  parol  evidence,  he  thoughth  must  be  received. 

**  Then,  how  far  the  testimony  in  the  case  before  the  court  (Reeh  t. 
Poetlethwaite),  was  sufficient  to  prove  an  acknowledgment  of  the  mortgs^ 
by  the  mortgagee,  was  the  next  question  for  consideration.  A  conversstioa 
between  the  attorney  of  the  mortgagor,  and  the  mortgagee  and  his  wife, 
there  being  nobody  to  contradict  him,  must  be  looked  to  with  considerable 
caution.  The  conversation  happened  in  the  midst  of  the  defendaofs 
harvest,  when  the  witness  demaneed  the  mortgage  account ;  the  defendantli 
answer  was  material,  because  it  postponed  Sie  discussion  of  the  subject : 
his  afterwards  sayine,  that  he  wanted  notfainp  but  what  was  fair,  was  ad- 
mitting nothing  at  all,  but  leaving  the  >question  as  to  what  was  fair,  per- 
fectly undecided.  The  advice  given  by  the  mortgagee  to  the  mortgagor  to 
call  a  court,  and  take  up  his  estate,  was  mere  taunting  and  irony.  The 
mortgagee  had  sworn  in  his  answer,  that  that  was  tiie  sense  in  wiitch  he 
need  the  expressions  imputed  to  him.  This  answer  was  opposed  by  the 
evidence  of  one  witness  only.  To  decree  a  redemption,  when  an  ignorsat 
man  had  been  taken  advantage  of,  without  a  sipgle  witness  to  explafai  or 
contradict  a  conversation  set  up,  would  lead  to  excessive  danger.  In  Pernf 
V.  Mareton,  there  were  several  witnesses  exandned,  and  their  evidence 
proved  a  clear  and  unequivocal  acknowledgment  that  the  mortgagee  hai 
accounts  ready.  But  in  the  case  before  the  court,  tiiere  was  nothmg  like 
an  acknowledgment,  treating  the  mortgagee  asasubstotingiacumbraBce, 
within  twenty  years.  On  these  grounds,  therefore,  Sir  lliomas  Planer 
dismissed  the  bill,  but  without  costs. 

Shortly,  after  this  decision,  the  case  of  Barrow  v.  Martin  (M  aopfa)hH 
volving  the  same  question,  came  on  before  Sir  W.  Grant,  In  which  he  ssid 
he  agreed  with  the  Master  of  the  Rolls  hi  fThiiing  v.  PFAffe,  and  widi  the 
Vice  Chancellor  in  Reeke  v.  Poetkthwalie.  The  case  of  Barrem  v.  JIMn, 
has  been  previously  noticed,  antea,  975,  of  this  edition,  a.  (DX  ^ 
therefore  its  further  hitroduction  here  would  be  superfluous. 

The  rule  to  be  collected  fh)m  these  cases  is,  that  clear  and  meqnlvocal 
parol  evidence  of  oral  admissions  and  acknowledgments  by  the  mortgagee, 
ahewing  a  continued  and  deliberate  intention  to  give  a  redemptioli,  win  be 
admitted  to  prove  an  equity  subsisting  in  the  mortsagor  and  his  repiesea- 
tatives,  if  twenty  years  have  not  elapsed  since  tiieir  utterance.  Ilie  pria* 
ciple  mentioned  in  page  4S7,'postea,  that  time  will  be  no  bar  where  the 
mortgagee  submits  to  be  redeemed,  may  be  considered  as  the  basis  of 
this  rule.  ^ 
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tered  into  an  agreement  with  the  heir  of  the  mortgagor,  about 
seven  years  before  the  bill  for  redemption  came  to  a  hearing, 
for  the  purchase  of  the  equity  of  redemption.  For  although, 
for  reasons  sufficiently  evident  in  the  case,  the  court  refused  to 
decree  a  specific  performance  of  that  agreement,  yet  it  seems 
to  have  been  considered,  as  an  admission  by  the  mortgagee, 
that,  at  that  time,  he  conceived  the  mortgagor  had  a  right  to 
redeem,  which,  occurring  within  seven  years  of  the  time  of  ex- 
hibitipg  the  bill,  brought  this  case  within  the  reasoning  of  that 
immediately  preceding. 

Upon  the  same  principle  a  redemption  was  decreed  upon  a  ReimpHM 
bill  filed  fifty-five  years  after  the  original  mortgage,  and  forty-  ^^^f^!!^ 
seven  years  after  the  mortgagee  got  into  possession,  after  five  tkirtyeigki 
ejectments  brought  to  defeat  his  estate  by  a  title  paramount,  noote lUigO' 
and  after  refusal  by  four  different  answers  to  come  to  an  ac-  *^^f  ^  ^^ 
count  upon  the  foot  of  the  mortgage,  and  to  redeem  (if).    For  ^adaim. 
the  non-redemption  for  thirty-eight  years  of  the  time  elapsed       [  427  ] 
being  accounted  for,  by  having  been  occupied  in  different  suits 
brought  by  the  contending  parties,  a  period  of  seventeen  years 
only  had  run  out  between  the  time  of  settling  that  dispute,  and 
the  exhibituig  a  bill  to  redeem  (i). 

(d)  Pahur  d  «r.  V.  Jtdtmu  <f  oT.  5  Bro.  Pari.  Ca.  194. 


(I)  The  Imte  cmies  on  Uiis  subject,  and  those  which  have  not  been  ante- 
cedently noticed,  as  well  as  a  recapitulation  of  the  leading  mles  on  this 
head  of  the  chapter,  may  wiUi  propriety  be  introdnced  in  this  place.    In 
C0ok  r.  Armkawij  3  H.  Wms.  S87,  the  rale  was  pat  on  this  footing,  that    fVhii  vitt  6ar 
where  length  of  time  will  not  bar  the  right  to  bring  an  ejectment,  tkire  It   on  ^ecimaU 
shall  not  bar  the  right  to  file  a  bill  in  eqaiiy.    There  is  no  objection  to  the   wUl  bwrHUm 
role  as  it  so  stands.    Sir  Joseph  JekyU  stated  it  nearly  in  the  same  terms   cgatly. 
10  Flmfer  r,  iMvutgitm^  1  P.  wms.  270,  and  in  that  shape  it  was  approved 
by  Lord  Redesdale  in  Havemdtn  v.  Lord  ^loicfify,  t  Sch.  St  Lef.  6S7,  who 
said  that  every  new  right  of  action  in  eqnity,  whatever  it  might  be,  most 
be  acted  npon  at  the  ntuost  within  twenty  years  after  it  accraes. 

And  here  by  the  way,  note,  that  when  the  eqnity  of  redemption  is  barrrd   M&rtgagtr  far* 
by  length  of  tune,  the  mortgagor  is  also  barred  of  all  writs  of  richt,  and   nd  ^  writ  rf 
other  remedies  by  real  action,  the  mortjMee  becoming  as  against  him  and   r^At; 
his  heirs,  absolntcly  and  indefeasible  seised  of  the  estate  for  the  term  or 
mtereat  granted ;  bnt  a  second  mortgagee,  who  advances  his  money  with-   Msecfadsssrl- 
oat  notice  of  the  first,  wiU  not,  it  seems,  be  affeeted  with  the  mortgagor's  g^gM  not  tf* 
non-possession,  that  is,  if  the  mortgagor  be  oat  of  possession  twenty  years,  feded. 
and  the  second  mortgagee  receive  interest  -on  his  secarity  daring  any  por« 
lion  of  that  period,  then,  though  the  first  mortgagee  may  have  been  hi 
possesion  for  twenty  years,  it  will  not  destroy  3ie  right  of  the  second    t 
mortgagee  to  redeem,  thoagh  it  will  the  right  of  the  mortgagor.    See 
postea,  558,  in  the  text 

In  an  Am^mywumi  cam  in  Atkyns,  vol.  iii.  SIS,  it  vras  argned,  on  the  part   O^ficftMS  ikd 
of  tlie  mortgagee,  that  whoever  came  for  a  redemption,  mnst  shew  a  dts-  morifftigur  did 
Mlk^  in  the  owner  of  the  eaoity  of  redemption  to  come  sooner,  and  that  n^Mmsssoiicrp 
if  the  coart  aboold  be  satisfied  in  this  respect,  yet,  it  would  not  decree  a  mkd  thai  ac' 
redemption,  where  it  would  subject  the  mortgagee  to  gjreat  inconvenience   coaals  ure  per- 
in  taking  the   ncconnt.    Lord  Hardwicke  however  said,  he  knew  of  no  fUxed^noweMl* 
soch  rales,  and  observed,  that  whenever  the  court  decreed  a  redemptioni 
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it  provided  Mwella*  ilcoold  tfAlHt  Hjing  the  aMNr^ageewidcriiMaB- 
Tenicnce  in  pitfsing  bis  acooniti 

But  althon^  It  be  not  necesannr  for  a  mortgngor,  applyiag  to  rcdeca 
witUn  twenl^  yMi%  to.fliew  impomnniitt  wbldLprereatod  him  ftomcoBOf 
aooner,  yet  if  there  are  mn  Imeki*  (HerMdod  ▼.  0|rlaNder»  6  Vet.  199),  or  if 
Aere  has  been  that  deuy  or  forbearance  that  makei  it,  not  ille|al,  Iwt 
imeqfuMk  to  de^uuid  payment,  a  court  of  equity  will  tell  the  p&aintifi;  Ibt 
the  law  to  which  he  if  entitled,  U  not  that,  whidi  it  administered  hi  eomtj, 
end  win  leave  htan  to  hit  rmedy  by  an  aetion  at  law.  Fmttr  ^.  Btdgm, 
19  Vet.  185. 

At  to  the  admowledgment  of  the  fluortguge  by  meant  of  redtdt,  or  itlier 
aetBtejNrit;  Lord  Hedetdale  obtenred,  in  Oatw  ▼.  Jtkmim,  e  Sch.  &  Uf. 
f  95,  that  it  was  eyery  day't  practice  to  conclude  a  mor^agee  by  reciUbm 
Hi  awn  deeds  (Tide  tBro.C.C.S99>  EtUtet  were  often  made  redeen- 
ahl&  bv  such  recitalt,  where  otherwite  they  would  npt  be  ao.  And  U» 
Lordship  said  he  remembered  a  case,  where  the  evidence  to  make  a  mort- 
•  cage  redeemable,  which  otherwite  would  not  have  been  to,  on  accoont  tf 
bimth  of  time  tiace  the  mortgagee  had  obtained  possettioa.  wat  a  deed, 
reating  that  a  tpedfic  tum  wat  due  which  greatly  exceeded  tiie  valiie  oif 
the  land,  and  therefore  cdnveved  the  ettate  absolutely;  and  It  was  cot- 
tended,  that  notwithttandinf  the  termt  of  the  deed,  the  partiet  entitled  to 
the  redemption,  should  be  at  liberty  to  shew  a  less  sum  due  ^han  wis 
recited  hi  tne  deed.  But  L^rd  kenyon  tald,  <*  no  $  if  yon  ute  thit  deed  tt> 
thew  the  property  redeemable,  you  mutt  take  the  acknowledgmeat  aW 
together  as  it  stands.'' 

In  corrobonitton  of  thete  remarkt,  Shr  W«  Grant  decided,  (a^ahist  tlie 
heir  of  the  mortgacee,  and  a  purchaser  with  potice,)  that  redemption  »bo«ld 
be  decreed  after  Uie  lapse  of  twenty  years,  if  within  that  period,  any  a^ 
knowledgn^^t  of  the  mortgage  by  the  mortgagee,  or  those  claiming  onder 
him,  hacT  been  made,  not  omy  in  trantactiont  between  the  mortgafror  and 
mortgagee,  but  also  in  transactions  between  third  persons,  to  which  the 
mortgagor  and  his  heirs  were  not  parties.  Hatuard  v.  Hmrdy,  18  Ves.45> 
Hardy  v.  iZeeres,  4  Ves.  466.  5  Ves.  496,  cited  3  Madd.  Rep.  188,  n.  (a> 

Sir  W.  Oranfs  judgment  in  this  case,  is  so  forcibly  apposite  to  a  due 
GOtttlderatlon  of  the  point  in  question,  Uiat  a  detaued  statement  of  it 
here,  will  not  require  the  introduction  of  an  apology.    The  leading  fea- 
tures of  the  case  were  shortly  these :— In  I80f ,  a  suit  was  institated  b; 
tiie  heirs  of  the  original  mortgagor  for  a  redemption,  insisting  upon  the  acts 
of  the  mortgagee,  bv  certain  deeds  of  177S  and  1786,  treating  me  estate  ai 
redeemable.    The  defendant  contended,  that  since  there  was  no  tnre  of 
any  account,  no  combinnication,  receipt  of  Interest,  no  transaction  what- 
ever with  the  mortgagor,  no  circimistance  to  shew  that'  the  mortgage  wu 
existing,  except  a  settlement  In  1773,  on  the  marriage  of  the  rcsldttir 
legatee  of  the  mortgagee,  and  a  deed  in  1786,  In  which  it  was  averred, 
that  the  estate  in  question  was  treated  as  a  mortgaged  estate ;  and  since  oo 
step  had  been  taken  until  this  bill  was  filed  in  1803,  after  a  period  of  thfrtf- 
foar  years,  ttom  1768,  when  a  decree  in  the  cause  declared  the  interest  to 
be  redeemable,  it  vras  then  too  late  to  come  for  a  redemption.    The  Master 
of  the  Rolls :— "  Although  I  thought  there  was  very  little  room  Ibr  doobt 
upon  this  question,  I  wished  to  nave  an  opportunity  of  inspecting  the 
different  deeds.    The  bill  was  filed  for  the  redemption  of  a  mortgage  made 
in  I73f .    The  defendants  allege,  that  the  redemption  is  barred  by  the 
length  of  time.    It  Is  admitted,  that  the  mortaagee  has  been  in  potsesiioa 
for  more  than  twenty  years  before  Ae  bill  filed.    There  it  no  evidence  of 
any  interest  paid,  or  of  accounts  rendered  or  kept  by  the  mortgagee  withia 
that  period ;  but  the  plaintiffs  allege,  that  within  that  period  the  mortgaree 
has  treated  it  as  a  subsisting  mortgage,  and  therefore  cannot  contena  mat 
It  has  become  irredeemable.    It  is  admitted  on  all  sides,  that  the  mortgage 
must  be  taken  to  have  been  redeemable  in  1768,  the  time  of  Robert  Pryar? 
death.    Then  the  plaintifft  say,  that  by  deeds  executed  In  17t3,  and  ia 
1786,  the  mortgagee  treated  it  as  a  subsisting  mortgage,  and  that  within 
twenty  years  after  the  latter  period ;  via.  in  I80f ,  the  bill  for  a  redemp- 
tion was  filed,  and  therefore  the  plaintifb  come  in  sufficient  time.    Tboae 
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ThiU|  where  a  bill  was  brought  to  redeem  after  the  mort- 
gagee had  been  in  poasession  from  1707  lo  173£>  the  year  iu 


deeds  certainly  do,  in  the  plainest  and  moat  explicit  tenns,  treat  this  as  a 
i>^rtgage  interest.    It  is  the  money  due  npon  the  mortgage  that  is  the 
subject  of  the  settlement,  made  by  the  first  of  them,  and  of  the  security, 
created  by  the  second ;  tfie  mortnged  premises  are  assiicned  by  each,  but 
it  is  the  money  due  thereon  that  is  the  direct  subject  of  both.    It  is  how-   Ohjeeiions  that 
ever  said  for  the  defendants,  that  these  acknowledgments  made  in  dealings   reciiah  tkoyld 
with  third  parties,  are  totally  foreign  to  the  mor^a^or ;  and  that  the  ac*    he  in  deeds  be- 
knowledgmeot,  which  is  to  operate  so  as  to  bar  the  objection  from  length  of  tween  mortga- 
time,  should  be  an  acknowledgment  arising  oat  of  some  transaction  directly    g^r  and  tnorl- 
between  the  mortgagor  and  mortgagee.    How  far  tliat  would  be  the  more   gagee^  over- 
reasonable  rule,  I  shall  not  now  examine :  but  certainly  it  U  not  the  teta-    ruled, 
hlished  one.    Upon  ttie  esUblished  doctrine  of  the  court,  therefore,  the 
n»cognition  in  the  deed  of  1786,  of  thiM^  as  a  subsisting  mortgage,  is  suf- 
ficient to  prevent  the  mortgagee  from  now  settinc  up  the  length  of  time 
against  the  right  of  redemption ;"  and  therefore  bis  Honour  made  the  decree 
above-mentioned.  •    • 

And  here  note,  that  the  statute  may  operate  as  an  equitable  bar,  not-    Analogy  to  gta* 
withstanding  the  existence  of  an  outsUnding  legal  estate.    Thuf,  in  Darie    tute  may  ope- 
V.  Beardthem,  1  Ch.  Ca.  39.  8.  C.  Nel.  76,  where  the  legal  estate  of  a  copy-   rate^  although 
hold  was,  and  continued  to  be  outstanding  in  a  trustee,  the  owner  of  thte    lrg^^  entaie  oaf- 
equitable  eatate,  who  had  acquiesced  for  twenty  years  in  the  adverse  posses-    $tanding. 
sion  of  the  person  to  whom  me  estate  was,  by  mistake,  supposed  to  belong, 
was  held  to  be  barred  in  equity,  by  analogy  to  the  statute,  and  his  bill  for 
relief  was   on  that  ground  dismissed,  though  it  was  clear  be  would  have 
been  entitfed  to  it,  had  the  suit  been  instituted  before  the  twen^  years 
had  expired.    £t  vide  Chobnondeley  v.  CZiafon,  postea.  Appendix,  XXVI. 

When  a  person,  through  ignorance  of  bis  risbt,  neglects  to  claim  within    Ignorance  qf 
the  limited  time,  the  rule,  in  a  general  point  of  view,  is  not  on  that  account   rights  or  dis* 
less  applicable  or  less  hostile  to  his  demands.  And  it  being  a  mere  arbitrary    treet  of  partieif 
positive  rale,  and  a  fixed  period  being  ascertained.  It  would  not  be  sound    no  bar  to  ruU, 
discretion  in  the  courts,  from  circumstances  of  diUresi  or  embarraaamenty  to 
give  relief  beyond  the  time  prescribed.    Indeed,  if  the  parties  sleep  so  long 
on  their  rights  (observed  Lord  Redesdale  in  Hovenden  v.  AnneoUy,  nbi  supra), 
as  to  cive  cause  for  the  application  of  the  rule,  it  is  but  reasonable  they 
shooldTsoflrer  the  consequence  of  their  laches,  and  though  it  is  said,  and 
truly,  that  the  plaintiffs  in  this  suit,  and  those  under  whom  they  claun,  are 
persons  embarrassed  and  reduced  by  the  fraud  of  others,  yet  the  court 
cannot  act  upon  such  circumstances.    If  it  did,  there  would  be  an  end  to 
all  limitation  of  actions  in  cases  of  distressed  persons ;  for  if  relief  might 
be  given  after  twenty  years,  on  the  ground  of  such  distress,  so  ndght  it 
after  thirty,  forty,  or  fifty ;  there  would  be  no  limitation  whatever,  and 
allproperty  would  be  thrown  into  confusion. 

CIrcnnutances  of  embarraument  and  ignorance  of  rig^t,  are  still  howcTer   But  they  are 
looked  npon,  as  siTordlng  some  palliation  for  not  endeavouring,  on  the    ctrewnslaiic^t 
one  handy  to  avert  what  the  party  could  not  have  prevented,  and  for  not   affording  aome 
prosecntiiia,  on  the  other,  a  claim  which  the  party  was  not  aware  of.  paUtalim. 

In  the  bte  case  of  Chalmer  v.  Bradley y  (ubi  supra)  page  409^  ta  noits, 
the  plaintiA  stated,  that  they  were  ignorant  of  the  facts.  It  was  possible, 
said  Sir  Thomas  Plumer,  they  might  be  so.  But  was  there  not  any 
thing  that  mU^t  lead  them  to  that  knowledge  ?— Nothing  appearing  on 
the  case,  his  Honour  directed  an  enquiry,  whether  the  plaintlirs  had  any 
notice  of 'these  circumstances,  implied  or  otherwise ;  observing,  that  the 
reason  why  he  directed  this  enquiry  was,  that  though  he  was  impressed 
with  the  impolicy  of  permitting  stale  demands  to  be  brought  forward, 
though  he  knew  that  on  tilie  principles  stated  in  8mUh  v.  Cloy,  Amb.  645. 
3  Bro.  C.  C.  639,  n.  (t),  a  court  of  equity  was  not  to  be  called  into  action 
by  those  who  were  not  vigilant  in  support  of  their  rights,  and  was  aware 
of  the  monstrous  Inconveniences  that  would  result.  If,  at  some  period,  the 
door  was  not  shut  to  litigation ;  yet  he  fell  in  entirely  with  the  opinion 
expressed  by  Lord  Alvanley  in  Pickering  v.  Stamford^  f  Ves.  jnn.  f78. 
There  the  suit  was  commenced  after  a  lapse  of  thirty-five  yearn,  by  per- 
sons who  declared  themselves  to  have  been  ignorant  of  their  rights.    Lord 
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AlYsnley.  iiiider  the  ciicnmstaiices  of  that  esse,  could  not  he  mre  thiK 
they  weie  not  ignonuit,  aod  therefore  stati&g  strongly  hii  opinion  infeTOv 
of  the  general  |Minciple,  that  a  partv  ought  to  be  barred  by  length  of  time, 
aiid  teweiMag  that  he  coold  not  in  that  instance  follow  it,  he  directed  nw* 
lar  inqoiriet,  stating,  at  the  same  time,  that  if  he  (Lord  AWanleT)  were  thet 
to  decide  the  case  before  him,  he  would  decide  it  against  the  phdntiib,  ud 
that  by  the  enquiries  he  did  not  decide  one  way  or  the  other,  and  would 
ailerwards  consider  whether  there  was  sufficient  equity  in  the  bill  or  not.— 
It  was  therefore,  because  there  was  not  before  him  any  direct  and  positive 
evidence  that  toUlly  excluded  all  doubt  upon  it,  that  Sir  Thomas  FioMr 
directed  the  enquiries  in  CAalMer  v.  BrAdley,  to  obtain  some  light  on  tbe 
circumstanoe-s  under  which  the  indisputed  enjovment  of  the  property  had 
gone,  reserving  to  himself  to  judge  what  should  be  the  effect  of  the  ^m^ 
which  might  be  found  by  the  Blaster,  or  what,  even  without  that  resait, 
he  might  think  right  to  be  done.    Vide  etiam,  postea,  Appendix,  XXVI. 

In  the  greet  case  of  CMmmuMey  ▼.  Cltnton,  recently  decided,  and  which 
may  be  fairiy  called  the  Magna  Charia  of  this  branch  of  the  law,  the  mort- 
gagor and  his  heir,  had  been  in  possession  of  the  estates  in  questioa  for 
upwards  of  twenty  years,  regularlv  paving,  in  the  mean  time,  interest  to 
the  mortgagee.    The  mortisage  bemg  m  fee,  the  mortgagor  had  merely  as 
equity  of  redemption.    After  twenty  years  had  expired,  a  claimant  pre- 
ferred a  bill  in  equity,  alleging,  that  under  the  sound  interpretatioB  of  a 
will  (which  was  the  foundation  of  the  said  mortgagor's  tiUe),  he  was  fSbt 
true  owner  of  the  estates  in  mortgage.    To  this  claim  the  twenty  years  pei- 
session  was  opposed,  but  it  was  objected,  that  the  statute  could  fonn  oo 
impediment  in  this  case  to  the  title  of  the  claimant,  since  there  was  bo 
adverse  seisin,  the  twenty  years  possession  being  of  a  mere  equity  of  which 
DO  seisin  could  be  had.    it  is  sufficient  to  state  here,  that  this  argument  did 
not,  in  the  end,  prevail,  though,  from  the  way  in  which  it  was  supported, 
much  weight  was  given  to  it  by  the  opinions  of  four  of  the  Judges  before 
whom  the  case  was  siiccessivelv  argued ;  and  the  pouit  was  not  finally  de- 
termined until  it  reached  the  House  of  Lords.    Tlie  case  Is  reported  in  its 
▼arious  stages  by  Vesey,  Cooper.  Merivale,  Bamewell  &  Alderson,  and 
Jacob  &  walker,  and  occupies  m  the  whole  nearly  500  pages.    In  re- 
gard, that  it  contains  several  points  on  the  law  of  mortgages,  which  can- 
not be  well  developed  without  some  narration  of  the  facts,  the  Editor  hii 
added  an  abridgment  of  this  voluminous  case  in  the  Appendix,  so  fir 
asitMnpects  the  subject-matter  of  this  Treatise,  which  he  conceives  will 
not  be  unacceptable  to  the  practical  lavver,  whose  time  cannc»t  be  very 
profitably  devoted  to  the  tedious  perusal  of  such  a  ponderons  mau  or 
matter,  merely  for  the  detection  of  a  single  point.    To  tUs  abridgmrat 
reference  is  made,  which  of  course  renders  ihrther  notice  of  the  cam 
here  unnecessary. 

It  should  seem,  that,  an  estate  may  be  redeemable  as  to  one  part,  and 
irredeen\able  as  to  another  part,  throu|^  the  effect  of  length  of  Une, 
although  the  whole  may  have  been  originiuly  comprised  In  one  naortgage. 
This  rule,  if  it  can  be  established,  has  no  tendency  to  encroach  on  the 
well  settled  axiom,  that  the  redemption  of  the  mortgage  most  be  entire  or 
not  at  all.  This  latter  rule  applies  onlv,  where  a  person^  has  two  recent 
mortgages  on  distinct  estates,  and  the  ri|^t  to  redemption  is  not  In  dispute. 
But  where  a  person  has  two  mortgages,  one  of  which  hiss  been  abandoned 
for  more  than  twenty  years,  and  the  other  has  been  acknowledged  by  the 
mortgagee  to  be  an  existing  charge  within  that  period,  it  seems  impovible 
to  contend,  that  such  admission  by  the  mortgagee  as  to  one  mort|gy»  shaH 
revive  the  redemption  as  to  the  other.  But  tt  is  more  difficult  m  snggeit 
any  well-founded  argument  against  the  resoscitatioiiof  the  whole  mortgage, 
if  tlie  mortgagee,  on  an  assignment  of  part  of  the  premises  to  a  third  pep- 
son,  states,  that  he  so  assigns  them,  snbjeet  to  all  liability  of  redemptioa 
which  resides  in  the  original  mortgagor.  Lord  King  was  deariy  of  opi- 
nion in  Rmkatraw  v.  Brewer^  Mose.  189,  that  if  the  mortgagor  were  in 
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the  length  of  time,  Lord  Hardwicle,  though  be  raid  he  raw 
no  cobor  for  the  redemption,  yet,  od  the  defendaDt's  sabmis- 


risewion  of  any  ptft,  be  shoold  be  admitteil  to  redeen  the  whole ;  for  part 
might  redeem,  as  bemg  in  possession  thereof,  and  part  he  could  not^  sepa* 
ntehf  from  the  whole.  And  it  might  be  argaed,  that  an  acknowtedgafient 
of  the  existence  of  the  mortgage  as  to  part  of  the  premises,  woald  be 
equivalent,  for  the  purposes  of  redemption,,  to  a  retcnsion  of  jpossesaion  as 
to  that  part ;  and  therefore,  since  be  might  redeem  part,  be  should  be 
admitted  to  a  reden4>tion  of  the  whole,,  because  a  mortgage  is  not  to  be 
redeemed  by  piece-meal,  bnt  entirely,  or  not  all*  Bat  &e  case  in  con* 
(emplatloo  is  this  :•— Suppose  the  mortgagee  to  have  hem  in  possessioa 
twenty  years,  and  bjr  his  will  to  hare  devised  one  part  of  the  mortgaged 
estate  to  A.  and  another  part  to  B. ;  if  A.  acknowledge  the  mortgage  in  any 
w^,  the  qaestion  occurs— how  will  that  affect  B.?  Lord  Eldon  hat  said,  in 
Zote  ▼.  TkornMj  S  Ves.  ft.  that  be  recollected  a  long  ease  before  Sir  Thomaa 
Clarke,  (probably  that  ofJUiUUnU  v.  Ii9v#,  note(B^  anten,  p.  416,)  hi  which 
a  mortgaged  estate  had  come  into  the  hands  of  two  different  families,  and 
redemption  was  refused  as  to.  part,  from  leng^  of  time,  and  opened  as  lo 
other  pnrt^  on  the  ground  that  mortgace  accounts  had  been  kept  by^the 
owners  of  that  part ;  and  there  was  auo,  it  appeared,  a  devise  of  it  as  n 
mortgage.  This  may  be  considered  as  deciding  the  hypothecated  case  in 
favour  of  B.,  and  as  establishing  the  mie  to  a  certain  extent,  that  an 
estate  may,  at  one  and  the  same  period,  be  redeenmble  as  to  one  part,  and 
irredeemu>le  as  to  the  other  part,  from*  length  of  time. 

It  is  further  observable,  tint  the  reason  of  the  rule  under  consideration,  jif^  Hmta  Uir 
and  consequently  the  rule  itself,  is  inapplicable  to  the  case  of  a  rent-charge,  f^  ndtmipihm 
One  objection  to  redemption,  after  the  lapse  of  a  ipeat  length  of  time,  tftaH  ehmrgt* 
arises  from  the  difficulty  it  lays  the  mortgagee  under  in  acconnting.    Now  ig^  ^^ 
tkiMy  in  the  case  of  a  rent-charge,  cannot  exist    A  distinction  of  this  kind 
was  taken  in  the  case  of  Lard  /^tdrti^Mi  v.  J^nnfa^rt,  in  Lord  Haroonrfa 
time,  cited  by  Sir  Joseph  Jekyll  in  pH'ifer  ▼.  I«viag<<'"»  ^  P-  Wms.  t70,  et 
vide  S.  P.  antea,  133,  of  this  edition,  where  the  court  took  a  difference 
between  a  mortgage  of  a  rent-cbarge,  and  of  land,  and  allowed  a  redemp* 
tion  in  the  former  case  after  a  lapse  of  eighty  years. 

To  recnpitnlate  the  principal  points  adduced  under  the  present  division  Epii^mi  ^f 
of  the  chapter,  and  to  commence  with  the  statement  of  a  general  rule,  we  petals  mAduttd 
cannot  do  better  than  refer  to  the  outline  of  the  doctrine  sketched  by  ta  iki$  dtvisivn 
Sir  R.  P.  Arden,  M.  R.  in  the  case  of    IVkitng  v.  9VhUe^   t  Cox,  f93.   tf  chtpin. 
**  The  possession,"  he  is  diere  made  to  observe,  "  mast  be  such  as  shews 
that  ttie  mortgagee  held  it  as  his  own  estate.    If,  therefore,  any  tal«rsif 
has  been  recelvM,  or  if  an  ^eetnmi  has  been  settled  between  the  mortgagor   • 
and  mortgagee  of  what  is  due  upon  the  mortgage,  whereby  it  appears,  that 
the  mortgagee  considers  himself  as  having  only  a  rede$maMe  interest,  or 
if  by  any  solemn  act  of  the  mortgagee,  such  as  a  trill  or  $etiUmnt  made  by 
the  mortgagee,  it  appears  that  he  considers  the  estate  redeemable,  it  shall, 
as  against  him  and  all  claiming  under  him,  be  bold  to  be  so,  and  the  time 
wilt  only  run  firom  the  date  of  such  acknowledgment.-^But  this  is  to  be 
understood  only  in  cases,  where  there  is  no  fraud  or  improper  covenants, 
whereby  the  mortgagor  may  be  prevented  from  redeeming." 

In  a^ition,  we  may  observe,  that  the  acknowledgment  of  the  mortgage  AckwmMg* 
as  a  redeemable  interest  in  a  ktter  to  a  friend  j  or  in  a  ieUlewant  between  tkM  mgnt  rfmurt' 
porftcs  (9  Coxa's  Ch.  Ca.  t94),  or  in  a  SHiraider,  to  which  neither  the  g^ge  in  letter^ 
mortgagor  nor  his  heirs  are  parties  (Hansard  v.  Hvdy^  18  Ves.  455),  or  by  jeMtoncal,  as* 
means  oif  an  tumgnment^  wherein  the  estate  is  treated  as  subject  to  redemp-  signment,  snir- 
tion  {8mmrt  v.  flwtf,  4  Vcs»  478,  n.  a.)  these,  and  other  deliberate  acts  of  a  rradcr,  rcetlol, 
similar  nature,  will  be  sufficient  to  keep  alive  the  equity  of  the  mortgagor  mumer^  deviae, 
and  his  heirs,  to  the  redemption  of  the  estate.    So,  an  onsnvr  in  Chancery  ^  denmnd  ^ 
{Procter  ▼.  Ottee^  t  Atk.  140),  a  recital  in  a  deed  (Corrw  v.  Johmtmie.  t  Sch.  iaiercsl,  «r  pro* 
St  Lef.  f95),  a  devite  in  these  words,  **  all  my  mortgaged  estate,'*  or  in  ^^iee  nTsitsaaL 
words  of  like  import  (i4aan.  3  Atk.  31*4),  the  demand  as  distinguished  from 
the  receipt  of  interest  {Traah  v.  IVhitef  3  Bro.  C.  C.  f89),  and  an  aeconnt 
kept  {Vernon  v.  Bethell^  t  Eden  Rep.  114),  sUted  (antea,  416),  settled 
{Anon,  t  Atk.  533),  or  promised  (antea,  pace  416,  of  this  edition,  n.  (H), 
will  have  the  same  effect ;  for  the  rule  proceeds  on  the  notion  of  a  dereliction 
of  the  pledge}  and  the  difficulty  of  making  op  accounts  after  a  great  length 
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sioDy  dtereed  an  account  of  what  was  due  for  priaci^l,  inle- 
resti  aod  costs,  apid  directed  ihe  plaintiff  to  paj  the  aanie  in  m 


of  time,  caimot  apply  to  csms  where  the  party  ia  potieiaioik  of  the  pledge 
cootindet  to  treat  it  u  sabject  to  redenption;  bat  the  mure  damad  of  m 
0e€maUy  wlthoat  process  or  acknowledgment  (Iforfle  v.  He9k$^  X  Ves.&  Bet. 
540),  or  an  accoant  stited  wlthoat  the  anthority  of  the  mortgagee>(Arm 
▼•  Aferf  <ii,  Coop.  Rep#  I9f  ),  or  a  devise  in  the  words  above-mentioaed,  slier 
a  foreclosure  or  a  cooreyance  of  the  eqaity  of  redemptioa  (S!tl6encliUI  t. 
aehkit,  3  Ves.  dr  Bea.  45),  will  not  take  the  case  out  of  the  priwaplo 
adopted  by  courts  of  eqoity  In  analogy  to  the  statute ;  and  where  it  w 
happens  that  the  person  to  po«  the  interest  on  the  mortgage,  Is  the  ssae 
person  who  is  to  rteeht  tt,  as  if  a  tenant  for  life  of  the  eqai^  of  rednaptioo 
has  conveyed  his  Ufe  estate  to  the  mortgagee,  tkertf  the  presomption  will 
not  arise,  and  although  twenty  years  ^pse,  the  mortgage  will  be  redeesi- 
able;  Csr6eff  v.)J9ar*<r,  SAnsL755.  8.C.  aatea,  367,  of  this  editim, 
note  (A).  Some  of  the  books  seem  to  suggest,  that  a  ceatiaaetf  nefsisNCiC* 
by  the  mortgagee  in  the  mortgagor's  right  to  redeens,  is  requisite  to  keep 
alive  the  equity.  But  it  is  observable,  that  any  one  of  the  ackaowledg* 
metits,  just  mentioned  will  singly  confer  a  right  or  redemption  on  the  smtu 
gagor,  and  his  heirs,  for  a  period  of  twenty  years,  from  the  tiaie  nch 
acknowledgment  shall  have  been  amde,  and  for  a  fortbcr  period  of  tea 
yean  beyond  that  time,  if  the  mortgagor  or  his  heirs  shall  be  infimt,  lunatic, 
ander  dareM,  ba  beyond  sea,  not  having  absconded,  Jeaaer  v.  IVwBey,  3P. 
Wms.  287,  n.  (B),  or  under  any  other  l^al  disability. 
Oaaf  fMi$m  Y\kt  Mtat  lies  on  the  mortgagor,  to  shew  some  acknowledgBsent  by  the 

^"^€1^11  #  "'O'^S^y  in  which  he  has  treated  the  mortaaae  as  existing  withm  tbe 
wmfjik  bui  ^  period  prescribed.  And  with  regard  to  a  bill  of  discovery  for  this  pwpote, 
a<«<^<nr-  If  the  plaintUr  be  not  enUtied  to  rettef,  the  prayer  of  his  bill  vrill  not  be 

allowed.    Htdk  v.  HMto,  (ubl  supra).    It  remains  to  stete,  that  wbea  a 
redemption  is  decreed  after  a  long  period  of  possession  by  the  mortgagee 
and  his  heirs,  the  account  of  the  rents  and  profits  in  tiieir  hands,  is  seldom 
carried  back  further  than  to  the  commencement  of  the  defendants  penes- 
sion ;  and  iJUs  to  discourage  the  stirrinc  up  of  dormant  titles.    Pwier  v. 
A$  to  etcmwl       fmery^  1  Ch.  Rep.  97.    The  court  provides,  as  well  as  it  can,  against  the 
in  case  decrte      inconvenience  to  which  its  decree  will  subject  the  mortgagee  by  entmglins 
beaffmmstmmi*  hfan  with  a  long  and  perplexed  account;  and  in  the  case  of  Welch  mort- 
gtigte.  SBgos  no  notice  is  token  of  the  improved  rental  of  the  estote.    A  state- 

ment of  property  written  by  a  testator,  as  also  his  books  of  account,  will  be 
admitted  as  evidence  to  shew,  that  he  considered  the  mortgage  to  be  rabsisl- 
lag  at  the  respective  times  of  such  entries  or  statements.    Dracc  v.  Dnai- 
a»R,  6  Ves.  385.    But  if  the  morteagor  take  advantage  of  this  evklence, 
it  is  but  fair  that  he  should  allow  tlie  correctoess  of  the  account  which  hsi 
thus  assisted  him  hi  establishing  his  claim.    Indeed,  it  is  a  firmly  settled 
principle  of  equity,  that  no  one  shall  be  permittad  to  select  certain  parti  sf 
a  muniment  which  make  for  his  own  case,  and  reject  other  parts  which 
militate  against  hfan :  if  he  claims  at  all,  he  mast  either  acquiesce  la  the 
whole  paper,  or  renounce  the  benefit  of  it  entirely,  he  cannot  claim  under  it 
Old  aceotau'       ^^'^  ndnute  and  the  next  contravene  it.    On  an  inquiry,  therefore.  Into  re- 
\mmk  facie        ^^^  transactions,  accounts  kept  by  the  deceased  party  at  the  ttme,  will  be 
correct  directed  to  be  taken  as  mrimi  facU  evideace  of  his  receipts  and  pstyaients, 

throwing  on  the  other  srae  the  om»  of  impeachaic  them ;  and  the  account  h 
not  to  be  gone  throagh  item  by  item,  for  it  would  be  too  saaeh,  at  the  dis- 
tance of  forty  years  or  other  distant  period,  to  call  for  voachen  of  eveiy  pajr- 
ment;  and  in  mercy  to  the  parties,  it  is  always  an  o^ect  to  save  tiiem  the 
expence  in  which  they  would  be  involved  liy  gokm  mtestely  into  the  par- 
ticulars of  such  an  inquiry.  ,Cludmer  v.  Br0dkff,  1  Jac.  &  Walk.  66. 
peeree  U  re-  It  is  proper  to  add,  that  if  a  redemption  be  decreed  on  the  ground  of  souk 

deem  eamtot  be  acknowledgment  or  otherwise,  tiie  decree  cannot  be  pronoaaeed  es  a  biM 
<mbiU^  rcvii  of  revivor.  Whea  a  suit  for  redemptioa  has  been  cohanenced  and  after- 
vw,  wards  discontinued,  the  proper  mode  of  renewing  it,  seeam  to  be  by  sop- 

plemental  bill  in  the  natore  of  a  bill  of  revivor.  Bkmnt  v.  TAmms,  f  Vrs. 
jnn.  669.  In  one  case,  where  a  redemption  of  a  stale  mortgage  waa  decreed 
after  the  mortgagee  had  been  in  possession  sixty-eight  years,  the  decree  wat 
reversed  in  the  House  of  Lords,  because  it  imj  proaoaatsd  en  «  HH  ^rerk^, 
which  was  h«ld  to  be  improper.    The  reversal  was,  however,  wtthoat  pfc- 
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■Mmtb  after  die  Master's  raport|  or,  in  defiudt,  the  bill  to  be 
dimiissed  widxMit  coats  (€•)• . 
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(ef)  [In  like  maimer,  if  the  mort- 
gt^ee  sabmit  to  be  redeemed  after 
a  eeAveyaaee  of  the  equity  of  re- 
demption, it  will  reviYe  the  mort- 
me«  Thus  in  Seymmtr  ▼.  Tmrfetf, 
Pinch'ft  Rep.  t84,  the  bill  was  to  re- 
deem lands  mortgaged  to  the  de- 
fendant by  the  father  of  the  plalntift' ; 
sad  though  the  father  had  released 
the  eqni^  of  redemption  upon  taking 
np  more  money  of  the  mortgagee, 
yet  It  appearing  by  letters,  papers. 


and  other  proofs,  that  he  offered  a    MoHgngee  ^• 
redemption,  and  had  consented  to   ftring  redemp' 
take  his  whole  principal  and  Inte-    Honqfter  re- 
rest,  the  same  was  decreed  accord-    {gatt  if  tqnitgf] 
ingly,  and  an  account  was  directed,    nunigage  re- 
But  it  Is  worth  remembering,  that   vi^ed. 
the  mere  teknmtUdgmeni  of  the  mort- 
gage after  a  release  or  foreclosure 
of  the  equity  of  redemption,  will 
not  of  itself  and  against  the  consent 
of  the  mortsaaee   resuscitate  the 
mortgage«*-£f.j 


jndlce  to  the  question,  whether  the  estate  was  redeemable  or  not,  whenever 
it  should  be  brought  to  Judgment  by  a  proper  bill.  Bime  v.  HartpoUf  t  Bro. 
P.  C.  44.  Et  vide  further  as  to  supplemental  bills  and  bills  of  revivor,  Umad 
V.  JekuBi  9  Ves.  54. 58.  ItiaiilaU  v.  Mwitfordf  18  Ves.  428.  Redesd.  Tr.  PI. 
59.  69,  dd  edit,  and  S  Madd.  Ch.  519.  596;  et  vide  antea,  416,  n.  (C). 

Hitherto,  our  attention  has  been  directed  to  the  effect  of  length  of  ^ime    As  to  length  ef 
in  quieting  the  possession  of  the  mortgacee,  who,  by  ejectment  or  oUier    tkmey  vchm,  poa- 
means,  has  obtained  actaal  possession  of  Uie  premises,  and  for  a  long  series   Beseumiaretain' 
of  vears  has  been  permitted  to  hold  and  enjoy  the  same,  without  any  claim   ed  by  mortgagee. 
or  interruption  by  the  mortgagor  or  his  heirs.    This,  we  have  seen,  give^ 
hun  an  absolate  irredeemable  title ;  and  though  the  courts  constantly  profess 
a  disposition  to  discourage  redemptions  after  long  standing,  yet  they  have 
uniformly  evinced  considerable  reluctance  in  foreclosing  the  mortgagor, 
where  diey  have  been  enabled  to  collect  any  small  circumstances  m  his 
favour.    We  now  come  to  consider  the  effect  of  length  of  time  against  the 
mortgagee,  who  has  permitted  the  mortgagor  to  continue  in  possession  of 
the  premiset  for  a  long  period,  without  payment  of  interest,  or  any  part  of 
the  debt,  or  with  such  payments  on  particular  portions  only  of  the  charge. 
As  a  mortgage  is  seldom  given  without  a  bond,  it  seems  an  essential  pre- 
liminary, to  enquire  how  the  bond  will  be  affected  by  the  obligee^s  neglect  or 
forbearance  to  demand  either  interest  or  principal  for  any  considerable 
length  of  time. 

At  law,  the  statute  of  Limitations  is  no  bar  to  an  action  of  debt  on  a    Sond  preeumtd 
bond  ;  HuU  ▼.  Homer j  Cowp.  Rep.  109.    A  judgment  may  remain  dormant    i^  ^^  ealiitfied 
for  twenty  years,  and  yet  be  revived,  t  Salk.  598;  but  the  Judge  will    by4wentyyear$ 
direct  the  jury  to  find  the  bond  satisfied,  if  no  demand  has  been  made  upon    nbamkmmtni, 
it  for  twenty  years.    Oratwiek  v.  Simpmnf  t  Atk.  144.    There  Is  this  dis- 
tinction between  length  of  time  as  an  absolute  bar,  and  Ictigth  of  time 
as  only  evidence  of  a  bar.    In  the  former  case,  it  amounts  to  a  positive 
rule ;  in  the  latter  case,  it  is  mere  preraMpttoa,  and  is  in  itself  no  legal  bar. 
No  specific  time  has  been  laid  down  by  the  Court  of  Chancery,  when  the 
presnmptioii  of  payment  shall  arise  on  a  bond :  it  may  be  at  eighteen  or 
inneteen,  years,  as  well  as  at  twenty  \  See  OsimU  v.  Legh^  1 T.  H.  S72.  S.  P. 
Coltel  ▼.  Bndd^  1  Campb.  Rep.  98.    In  Hntt  v.  Homer ^  ubi  supra,  it  was 
Said,  that  non-payment  of  interest  for  i^een  years  would  be  sufficient  to 
raise  a  presumption  that  the  debt  was  discharged,  but  if  a  witness  be  pro- 
duced to  |»rove  the  contrary,  as  by  shewing  the  party  not  to  be  in  circum- 
stances to  pay,  or  by  shewing  a  recent  acknowledgment  of  the  debt,  the 
jury  will  be  directed  to  say,  tiiat  the  debt  is  existing.    It  is,  however,  now 
settled,  that  twentv  years  abandonment  of  the  debt,  without  any  demand 
during  that  period,  will  of  itself  raise  a  presumption  that  the  bond  has 
been  paid.     SewU  v.  Bmringtfmj  S  Stra.  826.  8,  C.  3  P.  Wms.  397.    In 
Oswald  ▼.  tjtghj  ubi  supra,  Mr.  Justice  BuUer  sidd,  he  had  always  been  of 
opinion,  that  no  less  time  than  twenty  years,  would  of  itself  form  a  presump- 
tion that  a  tKmd  has  been  paid ;  and  be  observed,  tiiat  in  those  caies  where 
satisfaction  of  a  bond  had  been  presumed  within  a  Ute  period,  some  other 
evidence  had  been  given  in  favour  of  such  a  presumption,  such  as  having 
settied  an  account  in  the  intermediate  time  witliout  any  notice  having  been 


a03  CAP.  XI.  .  WHO  MAY  CI^AIM 

86ifmartg0gw     Time  will  be  no  bar  if  the  mortgagor  remain  in  po8Mi- 
Mw^     '^  8ioD(/').    As,  where  a  person  had  cbanbers  in  Gray's  Im, 

(/)  lldkeKraiffT.JB^Mper,  Sel.Cli.au  55.    Mot.  189. 


WhMi  unU  repa  tttjuea  of  snch  a  demand,  et  vide  1  Bnir.  4S4.  4  ibid.  1963.  Tlie  pninwK 
itfupremmp*  tion  arisinff  after  sach  a  lapte  of  time,  may  be  repelled  by  eTidenoethat 
•«•*»•  the  defeodant  bad  no  means  of  payment,  Fkdoag  w,  Wimitr^  19  Vei.  196; 

by  proof  that  the  ofif;inal  agreement  was,  that  the  debt  shoold  be  piid  by 
instalmenU,  when  the  debtor  was  able,  Tkomptom  r.O$b0nUf  sStsrk.96, 
over-mUng  Dams  ▼.  Amfib,  4  Esp.  Rep.  36 ;  by  proof  of  the  defoxiiBt'i 
recent  admission  of  the  debt ;  or  by  proof  of  the  payment  of  iaterat 
within  the  last  twenty  years,  as  by  indorsements  on  tte  bond,  parportiog, 
that  interest  has  been  regularly  paid,  or  otherwise  {SmtU  y.  BmagUf^ 
nbi  supra),  this  behig  an  achnowledgment  that  the  principal  sam  vss  m 
then  discharged,  1 T.  R.  S70 ;  or  the  presumption  may  be  answered  by  piwf 
of  other  circumstances,  explaining  satisfactorUy  why  an  earlier  demsad  hsd 
not  been  made,  as  in  Newman  v.  Newman^  1  Stark.  101,  where  the  oblifpe 
was  residing  abroad  for  the  last  twenty  years.-^The  rule  then  at  law  ii,  Oat 
where  the  bond  has  been  given  more  than  twenty  years  before  the  commcace- 
ment  of  the.  action,  and  no  interest  has  been  paid  upon  it,  nor  sny  ac- 
knowledgment by  the  obligor  of  the  existence  of  the  debt  durii^  tbst  pe- 
riod, he  being,  from  time  to  time,  competent  to  pay  the  same,  the  iMsd 
will,  in  general,  be  presumed  to  be  satisfied,  ^aon.  6  Mod.  St.  iats. 
11  Mod.  a.  MorOand  v.  BenmU,  1  Str.  65S.  Rex  v.  Stephauj  l  Burr.  454. 
Fortes v.fTole,  1  Black.  Rep.  53J.  4Burr.  1963.  Pvmelly.  Gcdee^,  FiDch.77, 
though  it  be  still  remaining  in  the  hands  of  the  obligee,  Wood'a  Inst  599; 
particularly  if  the  debt  be  large,  and  the  obligor  has  been  all  along  in  good 
circumstances.  Oewald  v.  Legh,  ubi  supra.  But  this,  it  must  be  recollect- 
ed, is  merely  a  rule  of  presumption,  and  subject  to  considerable  vtristioii 
from  circumstances.  And  it  is  observable,  that  as  to  an  acknowledgsMst 
of  the  debt,  one  nartner  may  bind  his  companion  by  recognixmg  die  exist- 
ence of  the  sum  due ;  but  in  that  case,  the  acknowledgment  must  be  dear 
and  explicit ;  Holme  v.  Green,  1  Stark.  468.  And  when  a  debtor  executes  a 
warrant  of  attorney  to  his  creditor,  to  confess  judgment  for  the  bslswe 
of  an  account  aa  then  stated  between  them,  the  warrant  of  attonary  will  not 
alone  be  a  specialty,  which  takes  the  case  out  of  the  Sd  sectbn  of  the 
sUtute  of  limitations.  CUirhe  v.  Figee,  aibid.  S34.*For  further  oa  tliis 
head,  see  Hmnphreya  v.  Humpkreye,  3  P.  Wms.  396.  Graiwiek  v.  fluMWi, 
^.^^l  14^  Hittory  v.  WaUer,  l«  Ves.  i€6.  FhiUips's  Uw  of  Evid.  p.  156, 
4th  edit,  and  1  Tidd's  Prac.  p.  18,  7th  edit 
Mortgage  ielt  In  reference  to  a  dormant  mortgage  debt,  undaimed  by  the  mortascce 
nerer  dUeharg-  or  his  represet|totives  for  twenty  years  or  upwards,  even  tfaeanalm^of 
ed  by  length  qf  the  sUtute,  it  has  been  said,  will  be  inappUcable  to  such  a  caseTbeauae 
timi  merfiy.        the  mortgagee  will  be  supposed  to  be  continuing  in  possession  Itom  the  tine 

the  mortgage  became  absolute ;  and  though  courts  of  equity  seldom  iodslge 
in  fictions,  yet  it  seems  they  will  construe  the  possession  retained  by  the 
mortgagor  to  be  the  possession  of  the  mortgagee,  on  the  groond,  thattbe 
mortgagor  is  a  tenant  at  will  to  the  mortgagee,  per  Sir  W.  Fortescae,  M.  B. 
in  Lemoa  V.  Newnkam,  i  Ves.  50.  In  that  case  it  was  argued,  that  if  tfcew 
be  a  bond  as  a  collateral  security,  and  twenty  years  have  elapsed  withmt 
demand  of  principal  or  interest,  whereby  the  debt  on  bond  is  gone,  it  weie 
absurd  to  hold,  that  the  bond  should  be  found  satisfied,  and  tbe  mortgage 
still  due.  But  Sir  W.  Fortescne  said,  that  would  not  be  tiie  case;  for  is 
an  action  on  the  bond,  if  the  Jury  were  not  convinced  that  the  mortgage 
money  was  paid,  they  would  not  find  the  bond  satisfied ;  but  if  the  coirt 
were  satisfied  that  the  money  was  paid,  they  would  not  suffer  the  mortgsgee 
to  bring  an  action  on  the  bond.  This  brought  it  to  the  question,  whether 
the  mouey  was  paid  or  no;  and  ^t  was  ^certain,  in  tike  case  before  Sir 
w.  Fortescne,  that  nothing  had  ever  been  paid.  If  it  stood  singW  en  the 
twenty  years  elapsed,  and  no  evidence  either  way,  it  would  be  very  difficalt 
to  determine  so  large  a  sum  as  tbe  present  [the  amount  does  not  appear  oo 
the  report,]  to  be  satisfied,  without  putting  it  in  some  w^y  to  be  tried ;  tbeie 
was  no  evidence  of  its  having  been  paid,  and  strong  evidence  that  it  aetit 
bad  been  paid.    Whereupon  Sir  W.  Fortescue  decreed,  that  tbe  mortgages 
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and  mor^aged  ihem  in  1687|  bat  contuiued  the  possesskm  till      [  428  ] 
1700;  at  which  time  au  order  of  the  bench  was  made  to  de- 


wete  rabsistin^— How  loag  the  raymeiits  of  iBtemt  had  been  dbcon- 
tinaedy  or  whether  any  interest  had  OTor  been  paid,  does  not  appear  by  the 
leport,  bat  it  is  certain  that  no  demand  or  payment  had  been  made,  nor 
any  other  notice  taken  of  the  debt,  by  the  mortgagee  or  his  representitiTes 
for  upwards  of  twenty  years. 

One  qnestion,  in  Toplif  v.  Baiter,  SCox,  iff,  in  the  Exeheqner,  was,  NogtnenlmU 
whether  the  phdntiff,  who  was  the  mortgagor,  was  entitled  to  be  reiiercd  /or  fruuming 
affaius  t  the  representatites  of  the  mortgi^^ee,  on  the  crovnd  of  the  length  wtortgagt  Mfis* 
of  tim  e,  which  had  elapsed  since  the  last  payment  of  interest  on  the  mort-  JM  qj^er  f  wm- 
gan  in  the  year  176S.    In  the  year  1754,  A.  B*  became  faidebted  to  C.  D.  If  yMrt  or  eay 
on  boDd,  in  the  som  of  fOOI.  and  in  1759,  he  execnted  a  mortgage  of  an  seJb«r  pcrisd, 
estate  to  which  he  was  entitled  in  remainder,  after  the  death  of  one  Elisa«  ilapmig  wUk' 
beth  Cripps,  to  CD.  for  securing  the  site  of  5001.  being  money  lent  by  mtpt^maUor 
C.  D.  to  bin;  and  also  execnted  a  bond  for  that  sum,  bearing  even  date  dsaiaadi/prm- 
with  the  mor^ace.    On  the  1st  November,  176S,  interest  was  paid  on  the  eiptlvrhUerut* 
bond  for  fOOi.  which  was  the  last  sum  that  appwed  to  have  been  paid  for 
interest  on  either  of  the  dabts.    In  May,  1776,  the  debt  was  first  demanded 
of  Ann  Draper,  the  administratrix  of  the  mortgagor  A.  B.  which  produced 
a  letter  from  one  Mayre,  her  attorney,  who  s|K>ke  of  the  debt  of  5001.  as 
an  exbting  debt,  but  suggested  that  the  former  debt  of  fOOi.  was  included 
in  it.    On  the  fSth  February,  1784,  Elisabeth  Cripps  died,  when  the  mort- 
gaged reversion  fell  into  possession.  Three  years  after  that,  a  bill  was  filed, 
tlie  object  of  which  was,  amongst  other  thincs,  to  obtain  payaient  of  the 
debts  alleged  to  be  due  on  the  aforesaid  bona  and  mortgage.    A  cross  bill 
was  brought  to  controvert  this ;  and  it  prayed  that  the  estate  might  be    - 
declared  to  be  exonerated  ftom  the  mortgage,  and  tiiat  the  bond  might  be 
delivered  up  to  be  cancelled.    It  is  observable,  that  no  interest  had  been 
paid  on  tlie  mortgage  for  twenty-eight  ^rs,  and  none  on  the  bond  for 
twenty-fonr  years.    The  Chief  Baron,  in  delivering  the  opinion  of  the 
court,  obaerved,  that  the  circumstance  of  no  interest  havina  been  paid  or 
demanded,  created  a  presumption  of  pavment ;  but  this  might  be  repelled 
by  other  circumstances ;  besides  which,  it  would  not  be  snfikient  to  dispose 
of  the  IxMud  (even  if  it  could  be  done)  without  the  mortgage.    There  were 
circumstaiwes  in  the  case  to  repel  the  presumption  of  payment.    Marye,  by 
his  letter,  written  on  behalf  or  Mrs.  Draper,  acknowledged  Uie  debt,  and 
another  cixeamstaace  was,  that  the  non-payment  of  interest  was  accounted 
for  as  forbearance  in  respect  of  the  mortgaged  estate  being  an  unproduc- 
tive fniid  umtil  after  the  death  of  Mrs.  Cnpps.    And  if  the  bond  could  be 
presumed   satiified,  still  the  mortgage  remained.    It  had  heem  Mritf,  thai  a 
ni0r<g«ge  wa»  not  ncpvertbU  ^fiir  fwmly  jiem,  bnt  the  Cl^ef  Baron  Imsir  ^ 
necass  er  prineifU  wkUk  deMti  ikat.    InHdeT.  Hsfe,  f  Ch.  Ca.  f8,  the 
mortgage  was  nxiff  years  old ;  and  there  were  additional  circumstances  to 
induce  a  presumption  that  it  was  satisfied.   In  Sibmm  v.  FUMter^  1  Ch.  Rep» 
59,  the  court  presumed  the  safene  thing,  after  a  much  shorter  period,  on  the 
particolar  circumstances  of  that  case,  bat  no  general  rule  was  laid  down, 
and  he  believed  there  was  no  case  where  a  mortgage  had  been  presumed  to 
be  satisfied  from  the  non-payment  of  interest  ror  twenty  years,  either  in 
law  or  in  equity ;  and  i^aum  v.  Newnham,  1  Vcs.  50,  was  in  point  the  other 
way,  [that  is,  in  favour  of  the  principle  which  denies  fiie  appUcatioa  of  the 
statute  to  this  ease]*    A  demand  was  made,  the  Chief  Baron  continued,  in 
1776,  by  the  mortgagee,  and  Mayre  represented  to  hhn  that  the  life  estate 
in  the  mortgaged  premises  was  still  outstanding,  which  accounted  for  the 
mortgagee's  forl>earance  from  that  time.    The  mortgagee  shewed  a  reason- 
able udnlgence,  which  ought  not  to  be  turned  against  him.    In  the  case 
in  Vesey,  the  Master  of  Sie  Rolls  denied  that  the  jury  would  of  course 
prcsuase  the  bond  satisfied ;  seeming  to  admit  if  the  jury  did  find  so,  the 
court  would  in  consequence  presume  the  mortgage  satisfied.    The  Chief 
Baron  doubted  of  this  proposition.    If  the  ooltateral  sccnritv  had  been  a 
noltf  e^  kamd  instead  of  a  bond,  the  statute  of  Liodtations  would  run  against 
the  note,  and  leave  the  mortgage  as  it  was.    If  the  jury  went  on  the  pre* 
sumption  of  the  bond  being  satisfied  from  there  being  no  pavment  or 
denauid  for  so  many  yearsi  be  could  not  think  that  the  piurty  would  be  pre« 
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▼cDted  from  shewing  the  tnith  of  tiie  case  hi  a  court  of  equity  against  sach 
a  presumptioe.  Therefore,  at  lar  at  the  vrott  hill  toagfat  to  tet  atide  tie 
boady  aad  the  DMr^^age,  it  aiatt  lie  disaiiaied.  And  it  was  dianlssed  ac- 
cordingly. 

A  siaular  paint  occurred  in  IVaafc  ▼.  ITJbite,  S  Bro.  C.  C.  191,  Lofd 
Thorlow  there  aciLnowledged  the  general  principle  of  the  rale,  bat  tkioeglrt, 
tknt^keprmnmptkmm&tmtirm^im  cfinlyle  €M€kidi iks moHgngM ^irlkt 
expkndkm  oi  tiotnt^  ycors^  m  U  wm  9t  Un  U  mittf  IA#  eMIfM  an  m  hmL 
Mr.  Belly  however,  ooneeiv«t  (aad  with  good  reason)  flmt  Irf>rd  Thariflw 
did  not  use  expreabnt  amonnting  to  this,  became  the  ease  of  Tsplis  v. 
JEMfccf,  which  Wat  atddnced  before  him,  distliictlv  narked  fbe  eooHiry, 
shewing,  that  in  the  caw  of  a  mortgage  with  a  bond  as  a  collateral  seeari^, 
thoogliajnrymli^prctmne  a  mere  bond  to  be  satlsied,  the  case  si  a 
mortgage  with  a  bond  was  Tory  dUferent,  and  that  the  coort  woald^  at  aay 
rate,  let  die  mortgagee  in  to  eslablbh  his  case  la  equity. 

In  Holdbcf  ▼.  flmwmur,  1  Ld.  Raym.  140,  it  was  said,  par  Holt,  Chief 
Justice,  that  if  a  man  execute  a  bond,  aad  asake  a  aior^iage  by  way  if 
ciollateral  security,  altfaougta  the  asortcagee  be  not  in  possession  for  twoily 
years,  and  more,  vet  if  the  interest  do  paid  apoa  the  bond.  accordlB|[  ts 
tlie  agreement  ot  the  parties,  tiie  mortgage  will  not  be  haired  fay  Hk 
statute  of  limitationt. 

The  points  to  be  dedneod  from  these  cases  are>  that  ao  tale  existe  is 
equity,  for  presuming  a  release  or  satisfaction  of  a  uNnrtgage  ^fter  the  Ispse 
or  a  period  of  tweaty  y«art,  or  any  other  partlcalar  period  of  tiow, 
ott  the  ground,  that  no  notice  has  been  taken  of  the  debt  due,  either 
by  payment  of  interest  on  the  one  side,  or  demand  of  principal  er  la* 
lerest  on  the  other;  and  that  if  a  Jury  should  on  that  groaad  presame  the 
bond  10  be  satisfied,  which  is  given  as  a  coUateral  secarity  to  the  mart* 
gage,  yet  the  mortgagee  will  not  thereby  be  prevented  Ihmi  shewing  the 
Irath  of  the  case  to  the  court,  if  ia  fact  the  money  has  not  been  enid ; 
and  it  may  fkirlv  be  inferred  from  the  case  of  Vtplis  v.  Buissr,  thatif  gsod 
eanse  can  be  shewn  why  the  mortgagee  forbore  to  demand  Interest,  as  ia 
that  case,  becaate  the  mortgage  was  of  a  reveniottary  estate  (a  drcaah 
stance  much  relied  on),  the  court  will,  on  proof  that  the  money  it  dae,  or 
in  the  absence  of  proof  that  it  has  been  paid,  decree  in  favour  of  the 
mortgagee,  aotwitiistanding  a  period  of  more  than  tweaiy  yean  may  hsve 
elapsed,  bietween  the  making  of  the  mortgage  and  the  last  dcomnd  sf 
principal  or  interest. 

Bat  though  the  rule  may  be  thas  favourably  stated  as  It  regards  the  aiort- 
gagee  and  his  representatives,  yet  it  will  be  incumbent  on  hfan  to  define 
particularly,  the  period  and  essence  of  the  acknowledgnMats  wMeh  he  aven 
to  have  taken  place,  aad  to  sheir,  with  accnracy,  tfie  coaunencement  and  cob- 
tinuanoe  of  every  disability  whicb  he  suggests  as  the  cause  of  his  foriiesr- 
ance.  In  BUmU  v.  Tkomai^  ff  Ves.  lun.  669,  the  representatives  of  the 
mortgagee,  filed  a  bill  against  the  hdu-  of  the  mor^gor  for  relief  and  ^ 
covery,  stating  the  mortgage  and  sum  due  thereon  with  a  large  airesr  sf 
interest;  that  the  defendant  was  the  heir  at  law  of  the  mortgagor,  aadlhsl 
he  and  his  ancestors  had  been  In  possessioa  of  the  eftate  mortgaged,  sad 
iff  the  rents  and  profits  thereof,  ever  since  the  eaecatien  of  the  moiigtgs 
nksnrance ;  that  owing  to  hifancy,  coverture,  or  some  other  dlsablHties,  tbe 
plaintiff  had  not  been  able,  during  a  coeslderahle  part  of  the  said  tiiK,  t» 
assert  or  prosecute  his  right  to  the  said  mor^^age  ^ebt;  that  the  suit,  thMfii 
abated,  had  never  been  dismissed  or  determined,  and  therefore  that  it  M 
always  been  and  then  was,  sufficient  notice  to  the  defendant  of  a  sabsisliBS 
demand  in  respect  of  the  raid  mortgage :  and  that  the  defendant,  ever  siaee 
he  had  been  in  possession,  knew  that  such  mortgage  was  subsistbig  and  on- 
satisfied,  at  would  appear  from  the  aceooais,  papers,  aad  writings  ia  hn 
custody.  The  defendant  pleaded  hi  bar  t»  all  tiie  relief  and  all  the  dises* 
very  prayed,  alleging,  that  he  aad  his  ancestors  and  those  under  whom  he 
chdmod,  had  been  in  lawftil  and  undisturbed  petsession  of  the  sstate  hi 
question,  for  their  own  abeolnte  use  and  benefit,  for  forty  years,  wlthost 
having  paid  o«er  any  rents,  setUed  any  accounts,  or  made  any  other  sc- 
knowiedgment  of  the  mortgage  by  payment  of  laterest  or  otherwise ;  toA 
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noitg9gor  contiDtted  ui  patsaasiM  liii  1708^  when  he  died) 
Ittving  tbe  pbintiff  an  infaot,  who  came  of  age  in  1714. 


that  thenfdre  it  wiw  to  bepmrnaad,  tkat  tlie  aiortMa  stated  in  tbe  bill, 
if  uiy  such  were  auule,  hea  been  loag  since  peid,  satisfied,  end  discherged. 
I1ie  Lord  Chancellor  tfaoafht  that  the  defendanrs  piea  oa|^t  to  be  allowed. 
It  was  a  complete  answer  to  the  demand.  If  infancy  or  covertare  woald 
have  availed  tbe  plaintiffs  it  was  not  enongb  to  say  generally,  that  there 
had  been  infancies  and  coTertntes;  for  it  was  so  completely  a  fagne  alle- 
gatloa  that  no  issne  coald  he  taken  upon  it. 

It  is  open  to  farther  obserraliony  that  pi^meal  of  interest  on  part  of  the  Poymeal  ^  in* 
debt,  will  keep  alive  the  prindpai  of  the  other  Dart,  althongb  no  interest  f crrit  on  pert 
may  have  been  paid  on  that  part  for  a  pcvkMft  or  fifty  years.    Thns  in  the  1/  dcM  hujf 
case  of  l4^ttf  v.  Sbaj^,  t  Sch.  it,  LeC  64f,  cHed  atttea,  fM,  of  this  edit,  ojirtf  r m«I««, 
n.  (D^  A.  being  indebted  to  B>i  in  the  sam  of  taool.  by  snndry  secorities  ikm^fik  no  tal«. 
atfeetmg  his  real  estate,  Joined  B.  in  transforrhig  these  secnritiesy  and  tbe  rrit  paid  on 
benefit  and  advantage  thereof  to  C,  for  secnring  the  mun  of  IBOOi.,  which  thmifvrJU^ji 
was  doe  from  B.  to  C.    B.  never  afterwards  inlwfered  in  the  affair,  except  years, 
that  when  C.  demanded  his  first  payment  of  interest,  he  referred  him  to  A.y 
who  paid  C.  his  interest  on  the  laool.,  and  conthiaed  regularly  to  pay  hhn 
interest  or  that  smn  for  a  period  of  fifty  years ;  bat  never  oM  any  into* 
rest  on  the  sarploa  capital  of  5001.  either  to  B.  or  C.  danng  that  time* 
It  was  contended  on  the  part  of  A.  against  B.,  that  inasmach  as  there  had 
been  no  demand  of  interest  beyond  the  sam  of  IBOOI.  from  1755  down  to 
the  time  of  filing  the  bill  in  1806,'  it  was  to  be  presnmed  that  the  remain* 
ing  principal  money  was  paid*    Lord  Redcsdale  however  said,  he  coold  find 
no  grouna  for  that  presnmptUm ;  mere  non-payment,  nnder  such  circnm* 
stances,  did  not  afford  any  sach  groand.    The  person  who  had  anthority 
to  receive  was  C.    He  contented  himself  with  receiving  the  interest  on  the 
laooi.    He  might  have  received  the  whole  if  he  had  thought  fit ;  and  if  he 
had,  he  wonld  have  been  answerable  to  B.  for  the  excess  t  but  Ms  neglect 
to  eoforce  payment  of  any  interest  beyond  the  iBOOi.  csald  no«  latsl  oof 
prefanpfion  ^  pmfment^  mitlur  amid  U  bring  ikt  emu  wUhm  IM  tUtUt  if 
Umkiuktmi  the  payment  of  interest  preserved  the  demand,  and  the  interest 
doe  was  due  upon  the  whole  debt.    As  between  A.'s  fiunily  and  B.,  no 
soch  debt  as  16001.  existed;  the  debt  as  between  them  was  S300L ;  and  that 
debt  was  pledged  to  C.  as  a  secarity  for  his  demand.    The  payments  of  in- 
terest, tbongh  they  amounted  only  to  interest  on  laoOL,  were  paymeata  In 
respect  of  tbe  mortgace  debt  dne  from  the  estate  to  Bb ;  and  the  trasteea 
of  B.  had  a.  right  therefore  to  say,  that  the  existence  of  that  mortgage  debt, 
WM  sofficicndy  acknowledged  to  prevent  any  presamptlon  against  their 
title.    And  his  Lordship  so  decided  tbe  case. 

By  the  Irish  statute  of  limitations  (8  Geo.  1.  e.  4.)  twefity  years  are  Irv^  sfafitls  if 
declared   to  be  a  bar  to  debtk  by  t^id,  jadyanaf ,  and  mor^m^  where  Xmilaiumt. 
no  suit  prosecuted  for  the  recovery  thereof,  nor  any  interest  or  mone^  AcknowUdg" 
has  been  paid  thereon,  or  other  satisfaction  made,  on  account  thereof,  wuni  0/  deU 
within  the  space  of  twenty  years  before  the  conunencement  of  such  suit*  wii/Ua  last 
On  the  interpreUtion  of  ttis  statute  it  hath  beea  held,  by  the  uaanimona  twenty  ytars  rc« 
opmion  of  Lord  ClonmeU,  C  J.'  and  Boyd  and  Downes,  is.  that  a  jndg*  etrof  it^  though 
ment  which  has  lain  dormant  for  more  than  twenty  vears,  shall  not  be  revived  forty  years  hnve 
by  oMaas  of  a  promise,  by  the  conusor  of  the  jndgaieat  to  pay  the  anamnt  eh^M.   Secas 
thereof,  made  within  twenty  yean  aext  before  tim  issniag  of  the  ssi.  /a«  ai  luof 
thereoa.    Maddoek  v.  Bead,  Irish  T.  R.  8SS.  349.    Lord  Maaners  doabtad 
tbe  propriety  of  introdacmg  this  decision  into  a  court  of  eqalty ;  and  held 
{Bmrkigt9m  v.  (TBrim^  1  Ball  A  Bea.  175^1809.  BUI  filed  1796^  that  a  » 

decree  whidi  was  pranooaced  ia  1768,  docbtfing  4liat  a  portion  was  well 
charged  on  certain  real  estates,  should  be  oatricd  into  execution,  tbongh  not 
proceeded  on  for/or<y  years,  there  being  an  ackiibwledgment,«a<hia  twmty 
years  prior  to  the  filing  the  bill,  of  the  subsktenoe  of  the  charge,  and  other 
cireomstances  of  fraud  appeiuring  on  the  case.  Frequent  applications  to 
the  owner  of  the  estate,  were  proved  to  have  been  made  for  payuMat  of  the 
portion,  by  the  person  who  was  entitled  to  It,  m  wUch  the  answer  was, 
not  that  the  statate  was  a  bar,  or  that  the  portion  was  not  due,  bat  either 
an  amuiing  promise  that  the  application  should  be  considered,  or  an  inti- 
midation that  if  such  dcaauids  were  Insisted  on,  setts  would  be  instituted 
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From  the  death  of  the  mortgagor,  ihe  mortgi^ee  had  posomi 
of  the  whole.  A  bill  was  brought  to  redeeaa  b  17^;  aad  it  mu 


hf  other  creditors  fiir  payment  of  their  dd^ts.    This,  satd  Lord  Mnuwrt^ 
was  very  dUTefent  from  a  defence  arising  from  leagUi  of  tine  ss  a  btr. 
The  conduct  of  the  defendants  consisted  in  an  adinowMffmeat  of  tibe  de- 
mand, and  an  endeaToar  to  cortail  it ;  and  his  Lordriiip  moaght,  firois  lie 
direct  testimony  of  Sir  Jonah  Barrington,  to  which  he  gave  every  decree 
of  credlty  that  MoWov,  tlw  solicitor  and  agent  of  the  defendanf  t,  had 
kept  alive  the  demand,  and  that  there  was  a  posltiTe  promise  by  both  the 
'  defendants  to  par  the  portion,  narlicniarly  when  it  appeared  that  the  de- 
mand had  never  been  denied ;  that  it  was  a  Ihmiiy  case ;  and  tfast  ia  1756 
the  then  Lord  Chancellor  decreed  it  to  be  a  snbsbting  dMrse.    And  Laid 
Manners  dedaied  that  the  plaintiff  was  entitled  to  the  benefit  of  the  deem 
of  1756,  with  interest,  from  the  confirmation  of  the  report. 
TMkr  hfmvfi*      '^^  ^'^^  *>^t  occnrring  in  chronological  order  ia  stnnit  in  oorrsbonlim 
gmror  ioagini     ^  the  doctrine,  that  no  time  is  fixed  on  for  the  precomptioa  of  payneat  or 
mfm9iigtig9et       satisfaction  of  the  mortgace  debt.    It  Is  an  Irish  case,  coofirmed  hj  fte 
^PfulJ^onr         English  Honse  of  Lords.    The  clremnstaaees  of  which  were  to  the  fowv- 
Mars  aro  thifg   ^  effect  :^-One  Barnard  became  possessed  of  a  mortgage  of  estates  b 
wtdiridighi        Ireland.    In  1736  he  went  to  England  (leaving  a  receiver  and  agtat  sf  his 
tffrrwntfmrf      estates),  where  lie  resided  tiU  the  time  of  his  death,  which  fasf|peaedn 
ensnr/k  H  kti     ^  T^*'  ^^^ '  f^^^^^  years  fnm  the  time  of  his  leavhig  hii  sslife 
drtfalifff-  eonntry.    Dnring  this  period  tiie  mortgagor,  (in  the  year  1754,)  made  s  tea- 

dor  of  the  principal  and  interest  due  on  the  mortgace  to  the  receiver,  vrh> 
refused  to  accept  it,  allegfaig,  that  he  had  no  anUioiity.  The  oioi1|[sgor 
afterwards  in  1759  filed  a  bill  for  redemption  and  a  re-cooveyasee,  to 
which  the  nwrtgagee  never  answered,  and  there  the  matter  rested:  the 
mortgagor  from  that  time  disoontinninc  hispaymentsof  interttt,  aadlbe 
receiver  never  demanding  them.  Sfaor^  after  the  death  of  tiie  HMrtgsgea  ^ 
In  1783,  a  bill  vras  filed  fai  the  Irish  Conrt  of  Eatcheqner,  by  his  repreaests^ 
tives,  against  the  heir  of  the  mortgagor,  for  an  aeconnt  and  payment  sfpris- 
cipal  and  interest  dne  on*  the  mortgage,  or  in  defanlt  thereof,  fsr  a  wre- 
closure  and  sale ;  and  in  1806  it  was  decreed  accordingly,  with  iotereat,  to 
be  oompnted  from  1759.  To  this  decree  an  appeal  was  lodged  hi  the  Esg- 
lish  Honse  of  Lords,  by  the  heir  of  the  mortgagor,  treatiM  it  m  a  hard 
case,  to  be  decreed  to  pair  interest  on  a  debt  which  had  hda  dtnsaBt 
twenty-fonr  years.  A  nMiOiarity  of  disposition  arising  from  the  death  of 
an  on^  son,  was  alleged  as  a  reason  for  the  averseneas  of  Bamaid  toaltead 
to  this  or  any  other  bnsfaiess.  There  vras  also  some  slight  evidcase  «f  ad- 
minions,  by  the  appellant's  fiithcrand  grandfather^  in  oraboot  dieycar 
1778,  of  a  debt  doe  on  their  estate  to  Barnard.  For  the  appeUsat  ii  ««a 
mrgned,  Ist.  that  acquiescence  for  twenty-four  years»  nused  a  presomptioB 
that  the  mortgaged  debt  was  discharged ;  2d.  that  at  any  rate,  faitereat  osgfat 
to  ceme  from  the  time  of  tender,  or  at  least  from  1759.  To  which  itvrai 
replied,  1st  that  there  was  not  any  such  role  as  the  one  eeotendedfitr; 
citing  l£mtm  v.  Nemlutmy  and  Tradk  v.  WkUe,  nbi  supra;  aad  td.  ttat 
tender  to  onevrfaohad  no  authority  to  receive  amounted  to  aolfahiffrSBd 
thereupon  the  judgment  of  the  conrt  of  Exchequer  was  affiimed^  JfsidrT. 
amdM,  a  0OW  P.  C.  S68. 
CfiherMk4$  The  result  of  this  latter  clam  of  cases  appears  to  be,  that  no  ixsd  peiiad 
alflfprcifat  is  ascertained  beyond  which  the  debt  on  aaortgage  shaH  be  piesusaed  t»  he 
stanrfs.  satisfied.    But  it  maybe  inferred  from  the  whole  tenenrof  the  decided 

eases  on  this  head,  that  the  court  would  not  be  active  in  eatsndinglta  idm 
to  the  mortgagee  beyond  a  period  of  a6e«lfMmi<yysats.  The  two  aaakMi 
cases  of  Jones  v.  TafieraaOe,  €  Ves.  Jon.  U.  und  Pidurmg  v.  Strnn^ 
ibid.  t7S.  afford  the  first  symptoau  of  a  disposition  to  establiah  a  dsm^* 
teric ;  but  they  have  fined  on  periods  so  dissonant  with  the  general  prioci' 
pies  of  the  court,  that  at  the  present  day,,  it  is  conceived,  those  peii«b 
would  not  be  followed.  In  the  first  case  it  waa  determined,  that  a  k«a^ 
not  demanded  for/or(y  years  should  be  considered  as  prnai/iicif  mtiiBcd; 
but  it  was  in  the  same  case  heidd  that  this  presumption  was  not  ao  abielst* 
as  to  support  a  demnrrer  to  a  bill  for  such  a  legacy ;  for  the  pohit  of  istia* 
faction  being  an  inference  only,  arising  from  the  length  of  time  which  had 
elapsed  from  the  period  the  legacy  became  payable,  it  might  be  repeo«^ 


J 


THE  EQVITT  Or  EBDBMPTIOK.  907 

M  decreed  at  the  Rolls:  aad  the  decree  ww  aflbmed  by  Lord 
Cfaaocellor  Kiog^  who  said  notUog  was  more  clear  thaa  that» 

hj  «{Mr,  9irmgy  mid  rtinmU  mfidmee.  Id  the  ceeond  case  the  Master  of  the 
Kt>Us  decided  on  a  cUia,  to  a  share  of  residuary  proper^,  mrhich  wai 
thirty.five  yean  old,  and  said,  that  if  the  case  before  him  had  been  that  of 
a  legacy,  he  Should  have  been  of  optaion,  that  a  bar  had  been  incarred  from 
the  length  of  tune  which  had  elapsed,  upon  the  ground  of  presumptive 
aatislaclion.  On  the  other  hand,  an  account  has  been  directed  in  another 
case  after  thirty  years  acquiescence.  KutgiUuid  v.  Tyrwmuiy  Lord  Har- 
coart  MS.  Tables.  £t  vide  as  to  legacies,  Porto  ▼.  Js4, 1  Vem.  «56.  Or4 
T.  5'mt^JL  SeL  Ch.  Ca.  S.  9.  FfOoriy  v.  Har<rt4gf ,  f  VeA.  tl.  and  Htei^ 
V.  Gnano/M,  f  Ves.  Jan.  57U  But  notwithstanding  a  precise  period  has  not 
been  definitively  fixed,  a  noble  lord  of  the  last  century,  has  stroo|^  marked 
the  broad  rule  which  courU  of  equity  have  laid  down  for  their  guidance  in 
cases  of  this  kind ;  and,  we  have  seen,  in  a  preceding  note,  antea,  SBT^ 
•f  this  edition,  that  the  present  Master  of  the  Rolls  has  recently  recog- 
nised and  acted  npon  it.  <*  A  court  of  equity,**  says  Lord  Camden, "  which 
is  never  active  in  relief  against  conscience  or  public  convenience,  has  al- 
ways refused  its  aid  to  stale  demands,  where  the  party  has  slept  upon  hia 
ri^ht,  and  acquiesced  for  a  great  length  of  time.  Nothing  can  call  forth 
this  court  into  activitv  but  cmtctcacc,  gasd  fmiihy  and  reatonMe  dkUgenee  ; 
where  these  are  wanting,  the  court  is  passive,  and  does  nothing.  Laches 
and  neglect  are  always  discouraged ;  and  therefore  from  the  beginning  of 
this  jurisdiction  there  vras  always  a  limiution  to  suits  in  this  court**  Smiih 
V.  Cltfif,  Amb.  645.  £t  vide  the  case  mentioned  by  Lord  Ersklne,  as  having 
been  beard  before  Lord  Mansfield,  cited  postea,  399,  of  this  edition. 

A  material  branch  of  the  subject  still  remains  to  be  considered.— When   Concomce  ^ 
a  mortgagee  lias  been  in  possession  such  a  length  of  time  as  will  Induce  the  eqmi^  rf  r«- 
conrt  to  presume  that  the  eauity  of  redemption  Is  lost  or  deserted,  a  second  d^mplioa  »». 
presumption  at  the  same  time  arises,  that  a  conveyance  or  an  assignment,   jwasd. 
or  some  other  transfer  of  It,  has  be^  made  to  the  mortgagee,  Fonbl.  Tr. 
Eq.  5SS,  5th  edit. ;  but  whedier  the  rule  will  hold  i  eatUra  is  a  different  and 
more  difficult  question,  and  reaoires  investigation.    It  has  been  remarked 
In  a  former  page,  antea,  109,  or  this  edit..  Suit  on  payment  of  the  debt* 
the  mortgagee  will  become  a  trustee  for  the  morteagor  as  to  the  outstanding 
legal  estate,  and  all  derivative  and  incidental  mterests  dependant  tiiere- 
upon.    The  like  consequence  vrill  ensue,  whether  the  debt  be  actually  paid 
by  the  mortgagor,  or  wnether  from  effluxion  of  time,  the  court,  aoeordii» 
to  the  foregoing  niles,  will  presume  it  to  have  been  paid  or  abandoned 
In  both  cases,  the  mortgagee  will  equally  become  a  trustee  of  the  legal 
estate  for  the  person  entiUed  to  the  equity  of  redemption,  Cholmmideley 
V.  dmlen,  t  Meriv.  ^i :  and  it  was  formeriv  a  rule  to  reqnii«  a  re-convey-  Aa  fe  wnmrn^ 
aaee  of  sodi  legal  estate,  however  great  the  length  of  time  miaht  have  Um  qr  re<<M- 
been  since  it  first  became  outstanding.    Sug.  V.  &  P.  295,  5th  edit.    But  eeyoace  yi^«l 
a  late  case  (Htttary  v.  IfioOer,  If  Ves.  3S9)  has  Introduced  this  qualification,  utnte  fi^m 
namely,  that  if  the  circumstances  of  the  case  are  sufficient  to  induce  a  mnorigtigte^ 
court  of  law,  under  the  grounds  on  which  presumptions  are  In  general 
raised,  to  presume  a  re-conveyance,  a  purchaser  of  the  estate  from  the  mort- 
gagor, will  be  compelled  to  take  the  titie,  without  requiring  of  the  mortga- 
gor, the  production  of  a  re-conveyance  of  the  legal  estate  from  the  mort- 
gagee, or  his  heirs.    The  report  of  this  case  is  full  anif  strong,  and  point- 
edly relevant  to  ihe  matter  in  hand.  

In  the  year  1664  the  legal  estate  in  a  certain  farm,  called  Fingreth  Hall,   Coaiiffaaos  qf 
was  conveyed  to  a  trustee  by  way  of  Indemnitv  to  a  purchaser  of  another  l^gal  estate 
estate,  upon  trust,  among  other  things,  that  ir  the  purchaser  should  not  be  fif  named  q^lar 
legally  evicted  oat  of  the  estate  be  had  purchased,  oefore  tlie  expiration  of  gnat  lemgtk  t/ 
eleven  years  next  after  the  decease  of  certain  tenants  for  life,  that  then  ^^m* 
the  said  trustee,  his  heirs,  and  assigns,  should  re-convey  the  said  farm 
called  Fingreth  Hdl  Farm  to  the  persons  then  entitied  to  the  same  under 
an  indenture  of  settlement  therein  recited.    The  bill  was  filed  In  1804  by 
the  owner  of  the  farm  so  conveyed  to  the  trustee,  praving,  the  specific 
performance  of  an  agreement  by  the  defendant  to  purchase  the  said  farm  . 
and  lands  called  Fingreth  Hall  Farm.    The  defendant  objected  to  tiie  title, 
on  the  ground,  that  the  legal  estate  in  fee  of  the  manor  and  farm  of  Fia- 
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if  the  mor^gar  wts  hi  poaieasion  of  anj  part,  be  should  be 
•dmilted  to  redeem  tbe  whole;  for  ptrt  of  tfie  chamben  he 


grethwlis  tkcft  ootttenAngy  Aadocmld  mot  be  got  In;  and  diet  Ifaoif^  the 
piaiatlff  and  thoie  nndcr  ^om  he  claiiiwd,  had  been  in  potaessieD  of  fttt 
preniaes  for  140  yean,  ^et  that  there  was  not  any  featare  in  the  caie 
iprhereon  to  prerame  a  re-convevanee  of  the  legal  estate.  On  the  heirai^ 
at  the  Rolls  it  was  aritaed  for  the  deftndant,  that  presumption  was  a  matter 
of  (act ;  aa^  the  oaestion  was,  whether  there  was  evidcnee  upon  which  a 
JQiy  could,  npon  dieir  oaths,  say,  that  the^  believed  there  had  been  a  k- 
conveyance?  Tbat  the  Judge  In  a  eoart  of  eipiity  was,  npon  this  qnestno, 
actiag  In  the  proflnee  of  a  Jnry ;  that  there  was  no  evidence  of  a  re-coa- 
▼cyance,  except  f^at  arose  by  way  of  preauniption  irom  length  of  tine ; 
and  that  neither  a  eoart  nor  jnry  coald  say,  diat  there  was  rp^ason  t»  be- 
lieve, that  a  le^onvejaace  bad  actually  been  executed.  But  Sir  W.  Graot, 
M.  R.  said  the  tree  queatlmi  was,  wbetlier  a  re<onTeyance  of  the  legal  estate 
aught,  under  the  cireunistances  of  the  case,  to  be  presumed  ?  If  it  on^ht, 
then  it  was  not  an  equitable^  but  a  legal  title,  ttia't  the  defmidant  was  desijvd 
to  take.  He  agreed  that  length  of  nme  did  not  by  itself  furnish  the  tane 
sort  of  presumptioB  in  this  case,  as  it  did  in  a  case  of  ncfeerse  possenioB. 
liong  continnea  possession  implied  title,  as,  if  there  were  a  diiferent  riilit, 
the  prolwbilitT  was,  that  it  would  bave  been  asserted.  But  undistoroed 
enjoyment  did  not  shew,  whether  the  title  was  eonltable  or  legaL  It  <Kii 
not  follow,  howerer,  tbat  a  conveyance  of  the  legal  estate  could  be  tfae 
subject  of  presumption ;  though  the  presumption  was  made  upon  a  di^rent 
ground.  Lord  Kenvon,  tbou^  disinclined  to  permit  ejectments  to  be  main- 
tained npon  equitable  titles,  always  admitted  that  it  might  be  left  to  tfae 
Juiy  to  iiresune  a  conveyance  of  the  legal  estate ;  and  so  far  Lord  Kajgroa 
acceded  to  Lord  Mansfield's  doctrine  inLadey.HoV^rd^  Bull.  N.  P.  lioa. 
(although  he  was  dissenting  from  that  of  aomi  other  cases),  in  which  a  legal 
estate,  clearly  outstanding,  was  held  to  be  no  impediment  to  a  recovery  at 
law  by  tbe  party  beneficially  entitled.  And  on  what  ground,  the  Master  of 
the  Rolla  awed,  was  sucb  presumption  to  be  made  ?  On  this ;  that  nhat 
ought  to  have  been  done  dionld  be  presumed  to  have  been  done*  Wbea 
the  purpose  waa  answered  for  which  the  legal  estate  was  conveyed,  it  osgbt 
.  to  be  re*conveyed. 

^'fa^Jf******  ,  Presumption,  continued  Sir  W.  Grant,  did  not  always  proceed  an  a 
Sir  W.  Graal'i  belief,  that  the  thing  preaumed  had  actually  taken  place.  Grants  were  fte* 
judgmea  M  quently  presumed,  as  Lord  Mansfield  said  in  Eldriige  v.  Kmott^  Cowp.  ti5, 
^^^f^  ^*  merely  for  the  purpose,  and  firom  a  principle  of,  quieting  the  possessimi. 

WaUer,  There  was  mucn  occasion  for   presuming  conveyances  of  ie^  estates, 

when,  from  length  of  time,  it  had  become  impossible  to  discover  in  whom 
the  legal  estate  (if  outstanding)  was  actually  vested,  as  otherwise  titlei 
must  ever  remain   imperfect,  and  in  many  respectsunavailable.    If  tbe 

Kriod  at  which  the  legal  estate  ought  to  have  been  re-conveyed  cooM 
ve  been  ascertained,  Sir  W.  Grant  saw  no  reason  why  tbe  presumption  of 
its  being  re-conveyed  at  tbat  period,  should  not  be  made.  At  what  precise 
moment  the  danger  of  eviction  ceased,  it  was  unpossible  to  say.  Bat  if 
the  time  tbat  bad  elapsed  without  claim,  one  hundred  and  forty  years,  did 
not,  furnish  tbe  inference,  that  none  could  be  made,  then  bis  Honour  knew 
not  what  period  would  be  sufficient  for  that  purpose.  The  court,  as  Lord 
Hardwicke  said,  in  the  case  of  LuddaU  v.  fFestoa,  S  Atk.  19,  **  must  govern 
itself  by  a  moral  certainty ;  for  it  vras  impossible  in  the  nature  of  thinp 
that  there  should  be  a  mathematical  certainty  of  a  good  title.  There 
were  often  suggestions  of  old  entails,  and  often  doubts  what  issue  peisoas 
had  left,  whefter  more  or  fewer,  and  yet  these  were  never  allowM  to  be 
objections  of  that  force,  as  to  overturn  a  title  to  an  estate."  The  evidence 
of  an  actual  re-conveyance,  the  Master  of  the  Bolls  added,  was  in  the 
case  before  bbn  slight  and  inconclusive.  But  on  the  general  grounds  be 
had  before  stated,  he  conceived  that  there  was  no  court,  before  which  a 
queation  concenung  this  title  could  come,  that  would  not,  under  all  the  dr- 
enmstances  of  tbe  case,  itself  presume,  or  direct  a  jury  to  presume,  that  tbe 
legal  estate  had  been  re-conveyed.  It  was  therefore  sucn  a  title  as  a  par- 
chaser  might  safely  take,  and  the  defendant  ought  consequently  spectficaDy 
to  perform  bis  agreement.  A  specific  performance  was  decreed  accord 
Ingly. 
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inigbt  redeem  as  being  ia  possession  thereof,  aud  part  be  coul4 
toot,  separately  from  the  whole;  therefore  he  should  redeem 


From  thfe  deove  tlie  ddbsdant  appeiled  tb  tlie  Lord  dwaceUor  (Ekrskine)  Cmmeyanee  ^ 
wha^  itited  tbe  qoestionto  be^  whether,  under  all  the  efreomstuiees.  be  legal  eHaiefre* 
ought  to  eonider  thii  a  good  title i  The  presumption  in  eoarts of  law,  Itom   ntmedintquU^^ 
leasth  of  time,  stood  apov  a  dear  prindple,  foailt  opon  reason,  the  nature  wAa^e  MtmiUw  . 
and  ehataeter  of  man,  and  the  resolt  of  human  experience,— -it  resolved  j^emim^tum 
itself  into  this,  that  a  nHui  wonld  natnrally  etyoy  what  belonced  to  him ;   wmid  be  nwU 
that  was  the  whole  nriaeiple.    Then,  as  to  a  presumption  of  title ;  1st  as  at  law. 
to  a  bond  taken,  and  no  interest  paid  for  tweatj  years,  nay,  within  twenty 
years,  as  Lord  Mansfield  had  said,  but  npon  twenty  years,  the  prennnpftoa 
seas,  that  U  kadbemfrnd^  and  the  presumption  would  hold,  naless  it  could 
lie  repelled,  unless  tnssleawy,  or  a  state  approaching  It,  conld  be  shewn, 
<Nr  that  the  party  was  a  near  relation,  or  the  absence  of  the  party  having  a 
Tight  to  the  money,  or  something  which  repelled  the  presumption,  that  a 
man  was  alvrays  ready  to  ei^ov  what  was  his  own.   The  ease  of  a  mortgage 
was  an  uistance.    His  Lordship  remembered  a  oase  belbre  Lord  Mans&ld,  Anon.  cose, 
where  a  mortgagee  brought  his  ejectment.   The  OMrtgagee  had  not  receired 
any  money  upon  the  mortgage  for  twenty«five  years,  though  living  within  a 
street  of  the  mortgagor ;  and  upon  that,  the  mortgage  was  consldefed  satis- 
fied.   It  had  been  said  yon  cannot  prerame,  unless  yon  beUeve,    It  was  be- 
cause there  were  no  means  of  creating  belief  or  disbelief,  that  such  general 
presumptions  were  raised,  upon  subjects  of  which  there  %nM  no  record  or 
writtep  mnniment.    Therefore,  npon  the  weaknem  and  infirmity  of  all 
Imman  tribunals,  fudging  of  matters  of  antiquity,  instead  of  belief,  which 
mast  be  the  foundation  of  the  judgment  upon  a  recent  transaction,  where 
the  eircamstsnces  are  incapable  or  fbrmfaig  any  thing  like  befief,  tiie  legal 
presumption  would  hold  the  place  of  j^urticular  and  individual  belief. 
Here  then  was  the  application  of  these  principles.    A  conveyance  was  ne- 
cessarily to  be  presumed  from  the  trustee  or  the  estate,  intended  as  an 
indemnity  against  an  incumbrance,  when,  for  a  century  and  more  every 
idea  of  an  mcumbrsnce  had  been  at  an  end ;  and  if  these  presumptions 
were  made  after  twenty  or  thirtv  years,  because  tiie  party  vras  out  of  pes- 
session^  all  presumption  was  agunst  htm  In  the  present  instance.    It  would 
have  been  very  difierent,  added  Lord  Erskine,  if  the  intention  had  nor  sp- 
peared  on  the  deed.    But  when  the  time  was  designated,  Tis.  eleven  vears, 
if  It  could  not  be  done  at  the  end  of  one  hundred  and  forty  years,  the  de- 
fendant's objection  must  continue  for  ever,  which  woald  be  a  rule  most  dan- 
gerons,  and  destroy  tlie  very  reason  of  legal  presuroptiens.    In  conclusion,  Re'Comeyance 
the  noble  Lord  stated  his  opinion  to  be,  tiuit  at  this  dislM|ce  of  time,  he  t^Ugal^ate 
ought  to  presume,  that  this  r^eomreyaace  had  been  made,  and  he  made  that  gemmed  afier 
»resfnnpUon  aecordinglv,  withowt  sending  it  to  law,  being  confident  that  a   lapse  of  140 
,ndse  mnst  tell  a  jury  they  ought  topresuaie,  and  they  would  presume  the  yean* 
ezeSation  of  this  re-eonveyanoe.    Iliis  being  Lord  Erskine's  opinion,  the 
decree  of  the  Master  of  the  Rolls  ^as  coniequently  affirmed. 

Where,  flierefore,  a  jadge  and  jury  will  presume  a  re-coaveyance  or  A$  to  coses 
aurrendcr  of  the  leg^  estate  ai  lav,  a  court  of  equity  wiH  of  itMlf  adopt  where  nuk  pre- 
a  abnilar  presumption  hi  favour  of  the  mortgagor,  and  his  heirs,  without  nmiptions  are 
aending  him  elsewhere.    It  becomes  then  necessary  to  enquire,  after  what  made  at  law. 
length  of  time  a  reconveyance  or  surrender  will  be  presumed  at  law.  The 
tavestigatioa  of  this  question  will  involve  a  variety  of  details,  and  the 
pivsent  note  is  already  too  dihited  ;  the  solutioa  of  it,  therefore,  must  be  ^ 

deferred  to  a  sabseqoent  p^od.  See  4th  section  of  note  top.  510,  postea, 
and  Index,  «se.  **  Presumption  of  Surrender  of  Term."  We  shidl  merely 
remark  here,  tiiat  no  less  time  than  twenty  years  will  raise  a  presumption 
that  a  naortgage  term  has  been  assigned  or  surrendered.  This  was  settled 
In  Dae  ▼•  CaUert,  5  Taunt.  170,  and  a  similar  remark  may  be  made,  as  to 
the  preamnptlon  of  a  re-conveyance  of  the  legal  estate  on  an  abandoned 
mortgnf^  in  fee.  Then,  whether  this  twenty  years  possession  is  to  be  an 
mdverwe  possession,  and  whether  the  possession  of  the  mortgagor,  is  as 
against  &e  mortgagee,  a  possession  of  that  nature,  are  questions  which  we 
most  at  present  postpone.  But  we  cannot  dismiss  the  snbjeet  without  ad- 
verting to  tbe  observations  of  Mr.  Preston,  in  his  9d  vol.  of  Abs.  p.  f  1, 
where  he  remarks,  that  the  late  decision  in  Cholmondeleif  v.  CItnlsN,  S  Meriv. 
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CAP.  XI. 


WHO.  11  AT   CLAIM 


the  whole*    If  the  mortgagee  were  in  possession  for  twenty 
years,  and  no  interest  paid,  there  should  be  no  redemption 


Mr.Siigd€m'9 


HUltr^  T.  9r^ 
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iriy  "  htm  (if  right  In  prindpte)  greatly  shaken  tiie  confidence,  wUdi  in 

Eractice,  ofcd  to  be  placed  on  these  presumpUoos."  By  later  deciiioiii» 
owerer,  the  oonrU  have  evinced  a  decided  disposition,  to  sobstanttste 
e?enr  reasonable  presnmptlott  where  It  can  be  praetleally.  efiectnd ;  and  ss 
to  what  is  said  1^  Mr.  Sogden,  in  his  Tainable  Trea.  on  V.  &  P.  p.  S9IS 
6tb  edit,  with  respect  to  the  disapprobation  whkh  the  case  of  Iftfarf  r. 
IVaUtr  met  with  at  the  bar.  It  is  obserrable,  that  no  iaeqnitable  leataie 
appears  on  the  face,  or  in  the  tendency  of  tliat  delemiinationy  to  soggeit 
a  reason  why  it  should  not  now  be  adopted  and  followed.  It  may  be  tne. 
that  it  was  in  opposition  to  an  old  and  highly  inconvenient  rule  observed 
by  conveyancers,  (and  that  perhaps  fonns  the  total  amount  of  objection  ts  the 
a^iudicatlon,)  bat  the  snbstitntion  of  a  weU^adapted  rule  of  ansjogy,  (which, 
it  is  conceived,  may  now  he  considered  as  established,)  for  one  which  wis 
often  practically  impossible  to  be  adhered  to,  and  always  attended  witk 
much  troable  and  expence,  should  form  an  argument,  the  rather  In  support 
and  vindication  of  the  decision,  tiian  In  derogation  and  destmctioB  of  it; 
and  notwithstanding  the  reluctance  which  constantly  attends  the  receptiaa 
of  new  maxims  in  violation  of  rules  sanctified  by  age,  the  comparative  atffity 
of  each  should  be  viewed,  and  preference  given  to  the  one  most  ^eneitl^ 
nnd  readily  applicable  to  the  circumstances  of  th^  tfanes.  When  it  it  mid, 
that  the  dedsion  in  Hillary  v.  fVaUer  has  occasioned  considerable  diffioalties 
in  practice,  by  introducing  an  indefinite  rule,  whereby  no  man  can  mj 
where  exactiy  the  line  Is  to  be  drawn,  at  what  period  the  presmnptioB  b  is 
arise,  and  what  circumstances  ara  sufficient  to  rebut  It ;  it  should  be  reneai* 
bered  that  no  such  doctrine  vras  pronmlgated  bv  the  court.  Adefirile 
|>eriod  was  fixed  on,  in  analogy  to  the  time  at  which  courts  of  law  rum 
similar  presumptions,  namely,  **  not  lem  than  twenty  years,"  implyfaif ,  that 
primi  /meUf  after  about  twenty  years,  a  court  of  equitv  will  raise  the  pre- 
sumption of  a  re-conveyance  from  the  mortgagee,  or  nis  heirs,  which  we 
have  suggested  is  the  period,  wherein  a  presumption  of  payment  of  the 
mortgage  money  will  also  arise. 

As  to  interest,  and  the  state  of  the  account,  vrhere  the  nsortgagee  fam 
suffered  both  his  money  and  the  pledge,  lo  remain  in  tiie  hands  of  the  oMur^ 
gator  and  his  heirs  for  a  long  series  of  years,  but  not  for  such  a  period  m 
will  bar  him  of  his  debt  and  mortgage,  and  payment  of  the  money  or  ftre> 
closure  is  decreed  against  the  mortgagor,  the  rule  is,  that  if  the  mortisgee 
and  his  representatives  have  slept  upon  their  rights,  and  no  compromae  er 
discussion  of  their  claims  has  taken  place,  and  the  defendant  is  igoonnt 
thereof;  and  there  is  no  disability  on  the  one  side,  nor  fraud  oli  the  otlwr, 
interest  vrill  not  be  given,  nor  an  account  of  the  rents  and  nrofiti  directed 
further  back  than  the  filing  of  the  bill.  But  if  tiie  delay  be  fuUy  accounted 
for,  on  the  grounds  whidi  constitute  the  exceptions  to  the  above  nles, 
*  interest  will  he  carried  much  farther  back.  Bmrrimgim  ▼•  O'BrieB,  1  Ball  ft 
Bea.  180.  Lord  Manners  took  the  rule  to  be,  in  the  lastly  cited  case,  tksl 
It  was  only  where  a  party  had  actually  slept  upon  his  lisfhts,  ike  Mkerfmte 
being  igntimii  tktrerf^  that  a  court  of  equity  would  not  interfere  or  be  esUcd 
Into  activity ;  but  when  a  party  had  been  amosed  by  promises  of  pajmeat 
or  compromise,  e<|^nlty  would  not  consider  itself  bound  by  anch  a  rale. 

To  conclude  this  protracted  note.  It  is  finally  observable,  that  in  rcfe^ 
ence  to  pawns  of  personal  chattels,  a  right  of  redcmptien  remalm  to  the 
pawner  during  the  period  of  his  life,  if  no  time  be  stipulated  for  P*7M^ 
of  the  money  on  entering  into  the  original  treaty  for  the  loan.  Bat  tbh 
right  is  personal,  and  dies  with  the  pawner,  consequently  his  executor  esn- 
not  redeem.  RedtMfe  v.  DwU^  Yelv.  178.  &  C.  Cro.  Jac  S44.  Bakt  16. 
At  common  law  a  similar  rule  prevailed  u  to  the  mortgage  of  real  pie- 
pertv.  If  no  time  were  appointed  for  payment  of  the  nsoney,  the  mortgsgsr 
had  his  whole  life  for  payment  of  it.  Co.  Litt.  S08  b.  With  rafereoce  t» 
pawns,  the  distinction  Is,  that  it  may  be  redeemed  after  the  death  ef  the 
pawnee,  but  not  of  the  pawner.  3  Salk.  S67.  In  Kmp  v.  Weetkreek^  1  Yes. 
S78,  an  amignee  of  a  bankrupt  pawner,  after  a  lapse  of  lwmly-«ac  yesis 
from  the  time  of  the  first  depositing  the  pavm,  filed  a  biU  agafawt  te 
pawnee  (Westbrook)  for  the  re-delivery  of  the  jewels  and  plate  pledged  by 
the  bankrapt  to  the  defendant,  who  had  also  given  a  promissory  note  Ar 
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allowed.  ^  In  this  case  th^  mortgagor  was  in  possessioh  of  part 
till  1708;  from  1708  to  1714  the  plaintiff  was  an  in&nt,  so 
diat  was  accounted  for,  and  from  that  time  it  did  not  amount 
to  twenty  years. 


the  delivery  ovar  of  tbose.  goo^s  to  Uie  baaknipty  or  the  vahie  of  them, 
upon  the  bankrupt's  paying  him  all  that  was  due.  The  statute  of  limita- 
tions was  insisted  on  by  way  of  defence,  which,  heia^  to' quiet  possession, 
was  to  be  coDstmed  faVovtably.  Betides,  the  plaintiff^  it  was  further  con- 
tended, had  no  right  to  come  into  equity,  this  not  being  like  the  case  of  a 
real  estate,  where  time  was  given  for  payaBOot,  and  on  non-payoMnt  to  vest 
in  the  mortgagee,  for  there  the  remedy  must  be  in  eqni^  as  tliere  was 
none  at  law;  bat  this  was  a  mere  pledge,  and  if  allowed,  thcnre  would  be 
an  infinite  nuaiber  of  bills  for  redemption  of  snch  deposits ;  trover  would 
lie  in  the  same  manner  as  if  the  pawn  had  been  disposed  of,  and  then  after 
the  time  Umiled  by  the  statote  for  an  action  of  trover,  it  conid  not  be  re- 
covered, notwithsunding  the  right  to  redeem.  But  Lord  Hardwicke  said,  Redmftum  ^  •. 
there  was  no  colour  for  the  statute's  being  a  bar  to  this  demand  ;  no  tune  fledge  deerud  ; 
being.givea  for  radentption,  the  bankrupt  had  time  daring  his  life  to  ledeem,  qfter  twentf* 
according  to  the  case  m  BuUtrodt.  Then,  so  had  the  assignee  till  tender  or  one  years. 
payment  of  the  money;  before  which,  on  the  face  of  the  note,  trover  would 
not  lie.  Besides,  the  plaintiff  being  an  absolute  stranger  to  wliat  was  due, 
he  had  a  right  to  come  into  equity  to  ascertain  the  amount,  in  order  to  nmke 
a  tender,  which  he  could  not  do  withont  tendering  the  precise  mnoaai, 
[S,  L.  RMnsm  v.  Copke,  6  Taunt.  3S6']f  and  therefore  could  never  make 
It,  if  not  allowed  to  come  into  equity  first  to  know  that  sum.  His  Lordship 
referred  it  to  a  Master,  to  take  an  aceonnt  of  what  was  due  to  the  defend- 
ant for  principal,  Interest,  and  costs,  and  what  was  the  value  of  the  articles 
pledged,  and  if  any  part  bad  been  sold  what  the  defendant  had  received  for 
the  same ;  and  if  on  a  balance  of  accounts,  the  defendant  appeared  to  be 
overpaid,  then  he  was  de«*reed  to  pay  snch  surplus,  and  deliver  such  of  the 
articles  pledged  as  remained  in  specie  to  the  assignee,  for  the  benefit  of 
the  crcditora  under  the  commL»ioa.    Belt's  Supp.  to  Ves.  sen.  141. 

For  further  as  to  presumptions  arising  firom  length  of  time  et  i  contra,   Rfferenee  la 
See  Gird  v.  Tosgood,  Nets.  54.    CoUs  v.  Emerson^  1  Ch.  Rep.  78.    lUiteheU  Aafker  cases, 
V.  Chamberbun,  Toth.  169.   Fraier  v.  Moore,  Bunb.  64.    Bridges  v.  MtfcAeU, 
ibid.  «»4.    Asire^s  ease,  t  Freem.  55.     WinkJMd  v.  WhxOejf,  5  Yin.  Abr. 
h^y  pL  38.     Uemdipk  v.  Mackworth,  Bam.  445.    CottersU  v.  Purchase,  Ca. 
Temp.  Talb.  61.  et  vide  69.    Bueksiep  v.  Matthews^  t  Vem.  96C.    Huet  v. 
Fief dker,  1  A  tk.  467.    Stmrt  v.  MeUish,  S  A tk.  610.    Laeom  ▼.  Briggs^  3  Atk. 
105.    Doe  y.  Prosserf  Cowp.  «17.    BrowneU  v.  BrowngU,  t  Bro.  C.  C.  69. 
Joneo  V.  TmrberwiUe^  4  ibid.  115.    Andrews  v.  WrigUy^  ibid.  1«5.     Lyiton  v. 
Latum,  ibid.  441.    Pkkermg  v.  Stantfordy  ibid.  914.    Hercy  v.  Dtavoody, 
Und.  f57.     Gouid  v.  O'JSsdm,  4  Bro.  P.  C.  196.  Toml.  edit.    Pon^fret  v. 
mndsor^  t  Ves.  483.    Bonny  v.  Bidgard^  1  Cox,  145.    Higgins  v.  Cras^ord^  * 
a  Ves.  jun.  57S.    Pearson  v.  Betckeff  4  Ves.  6n,    Yote  v.  Moseley,  5  ibid. 
480.     CmsnpbaU  v.  IVaUeer,  ibid.  678.    Moth  v.  Aiwood,  ibid.  845.    Seton  v. 
SUute,  7  ibid.  UTS.    Stackkanae  v.  Boaufoa,  10  ibid.  467.    Partes  v.  White, 
1 1  ibid.  996.    Trr  Eq.  lib.  1.  eh.  4.  s.  97.    PurceU  v.  JV^Nomam,  14  Ves.  91. 
Hardwicke  v.  FeraM,  ibid.  504.    BaUiia  v.  Sibbald,  15  ibid.  185.    Cokhester 
V.  Imoioth  1  Ves.  ft  Bea.  €46.    Bond  v.  Hepkms,  1 8ch.  Sc  Lef.  4t7.  CAider- 
wood  V.  Cvmriawmj  t  ibid.  41.    Murray  v.  Palmer,  ibid.  474.    MedUeott  v. 
CJ^awMtf,  1  Ball  ft  Bea.  166.    Jg^remeaf  v.  HoanifMi,  ibid.  516.    Gregory  i 

V.  Gfvgary,  Coop.  201.  WhoXUyY.  WhaUey,  1  Meriv.  4S6.  4«S.  IVhatton  v. 
Toone^  5  MsMld.  54.  Daniel  v.  Gsl6y,  before  the  Viee-Chan.  Sl7th  Feb.  1818. 
DeMNlaey  cr  |Mri e,  15  Ves.  497.  As  to  revival  of  debts  haired  by  length  of  Revival  if  defti 
time,  by  meaas  cf  a  devise  for  payment  of  debts  generally,  see  KetUbyyf,  hy  devise. 
Ketmpf  eUtd  9  Anstr.  5t5,  and  antea,  405,  ta  aeffs,  where  simple  contract 
debts  aavoity  years  old  were  revived.  See  also  Beclrford  v.  fVade,  17  Ves. 
87,  a  caae  decided  hi  privy  council,  where  seven  years  possession  in  Ja« 
maica  are  «aisl  to  be  a  bar  to  every  claim,  the  enect  of  this  possessory 
law  in  Jamaica,  being  to  bar  not  merely  the  legal  remedy  but  every  suit, 
claim,  aad  demand,  converting  seven  years  possession  into  a  positive  abso-  ^ 

hitc  title. 

cc 
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[  4£9  ]  Buty  in  this  case,  the  court  would  not  enter  into  the  quei* 
N9pr§eeedmg»  tion,  until  they  were  satisfied  the  benchers  had  given  the  jpir- 
retpeetimg  *  ^a  leave  to  try  it  by  law,  saying,  that  this  regard  wai  to  be 
c^M^mleM  had  to  all  the  societies  at  law,  that  all  their  disputes  miglit  be 
MMcitf.  determined  amongst  themselves ;  and  the  court  having  deter- 

mined  the  right,  ordered,  that  the  benchers  should  settle  what 
was  due  for  principal,  interest,  and  costs,  and  take  an  accooot 
of  the  several  receipts  and  allowances. 
Cfik€  fmriiei        On  a  bill  brought  to  redeem  a  mortgage  of  long  standing,  so 

t»  «  HU  to  r€» 

ileeM(K).  ,  


£reaitor  «mK  (K)  If  tbe  heir  of  the  aiortgsyr  file  a  bill  to  fedecm,  the  txm^iwwi 
venau  having  <*^<^  nf^  w^artgagte  must  be  made  a  P^rty*  t  Freem*  5t.  But  tbe  kir  of 
ierml  nimte  ne-  ^^  mortgagor  need  not  be  a  party  to  a  btu  to  redeem  by  the  dcvuee  of  tk 
eeuan  nartUs,  equity  or  redemption,  antea,  348.  It  is  also  particolarly  esseatiil  tt  it- 
Seciis  «t  to  mark,  that  on  a  bill  to  redeem,  the  person  having  the  Ugal  itt$k  unit  be 
keh  ^  mmi-  before  the  eoort,  for  otherwise  the  mortgagor  cannot  have  a  complete  r^ 
Mffi^  conveyance.    fy0od  v.  tTiUiMu,  4  Madd.  Kep.  186.     SdmU  v.  S4  t  Sck 

■^  Se  Lef.  176. 

Pcrsoa  enmied       '^  '^^  Black  and  White  Acre  are  mortgaged  to  A.  for  distinct  deJrti  ts^ 

to  ewitu  if  re*    ^^  several  times,  and  aftervvards  the  eqnity  of  redemption  of  BUck  Acre  ii 

draioltoa  ta         *^'^  ^  B*»  ^  cannot,  we  have  seen,  (antea,  p.  39S,)  redeem  the  nortgifie  o> 

tmother  €Ktnt€      Biack  Acre  without  redeeming  the  mortgage  on  White  Acre  ako;  udis 

nfftMrnrv  per-'     ^*^  case,  the  parties  interested  in  the  equity  of  redemptioo  of  the  lecoal 

If   wkai  mortgage  will  be  necessary  parties  to  the  suit,    /rsson  v.  DflM,  S  Cox  Ch. 

'  Ca.  4yd.    So,  where  two  estates  were  mortgaged  together,  and  oa  the  dcilh 

of  the  mortgagor,  the  equity  of  redemption  of  the  one  devolved  oa  A.  aid 

that  of  the  otber  on  B.,  B.  was  held  to  be  a  necessary  party  to  a  biU  by  A. 

for  redemption.    CkoimwmdHeff  v.  Clmiamj  t  Jac.  de  Walk.  8. 

Mwiraget  hu        '"  ^*'^  ^^^  ^^  WtthereU  v.  CoUint^  3  Madd.S55,  a  biU  vru  filed  by  i 

l«to«€ir««<f  c^i^^n  trusts  for  the  benefit  of  hisfanuly.    The  mortgagee,  the  tnsteci, 

ttffrtffiify  Mr'  "^"^  ^®  ctMtid  fu  truai*^  were  all  made  parties  defendants;  and  ipoo  <be 

tUileiSu/ar  ^^"^*^ ^  question  was  made  as  to  the  eotU  of  the  trustees  and  the  ce^ 

redemptiom  and  ^^  'nij<«,  which  the  plaintiff  urged  he  ought  not  to  pay,  because  they  were 

Pdv  coSa  of         ^  ^^  ^  '^®  Chancelior  observed,  tluit  it  seemed  at  first  sight  a  great  kmulupt 

mdcitutthtrnm.  ^^'  the  mortgagor  should  be  liable  to  pay  the  costs  of  penoos  cIsiniB^ 

^^  *  under  the  mortgagee  and  made  necessary  parties  by  his  act,  hot  itwsstfae 

constant  course  of  the  court,  and  it  was  to  be  supported  upon  this  priadple, 

t^t  at  law  after  a  mortgage  was  forfeited,  the  estate  was  die  absolote  pn^ 

perty  of  tbe  mortgagee,  and  be  miicht  deal  with  it  as  his  own;  andthitif 

tiie  mortgagor  came  for  redemption,  which  the  equity  of  the  court  gave  bis>i 

it  must  be  upon  the  terms  or  indemnifying  the  mortgagee  firom  sll  cMti 

arising  out  or  his  legal  acts.  * 

Ccsfat  one  '^^^  doctrine  that  cetlvt  qm  truHa  are  necessary  parties  to  bilb  to  re* 

tn§ii  uoi  beimg  <}^em,  has  been  still  further  confirmed  by  the  late  case  of  Dnw  v.  H««^ 

p«rllet  (flnoy  fty   before  the  Lord  Chief  Baron  Richards,  sitting  in  Equity  in  the  Eidieqser 

Mtdgenee  of      Chamber,  5  Price  319.  Estates  sold  to  B.  were,  prior  to  the  sale,coUsteiiily 

cmtri)  be  made     cbarged  by  the  vendor's  testator  for  the  purpose  of  securing  a  bond  de^t 

JO  onekartpe'     ^  ^®  testator's  widow  and  children.    Tbe  purcliascr  retainol  in  hUhJUNi 

iUiom.  f^^^  ®^  ^®  purchase  money,  as  an  indemnity  ag«inst  any  claims  whkh  aiigbt 

be  made  on  the  estate  in  respect  of  tbe  bond  debt,  and  executed  a  uMKtgil^ 
to  the  vendors  for  securing  the  money  so  retained;  but  it  itas stipalsted, 
that  tbe  plaintiff,  who  was  the  purchaser,  should  be  at  liberty  to  apply  the 
mortgage  money  for  his  protection  in  satisfaction  of  the  trusts.  Afvr  theie 
tiansactious,  the  vendor  disputed  tbe. validity  of  tbe  bond,  and  theobUseei 
clamed  tlio  debt  out  of  the  «iitale.  A  UU  was  then  filcsd  by  the  porchaier 
against  the  vendor,  praying  a  discovery  of  the  persons  entitled,  -Ac,  the 
plai'»tiff  paying  principal,  interest,  and  cos*9,  into  court— that  piaintiff  miiebt 
rjfdeeni,  and  defendant  re-convey  the  premises.  Tlie  Lord  Chief  Bsr« 
ou»rrvfd,  that  ia  strici  reguUirit^f  the  ceUaiifue  truMte  rtiould  have  becanide 
parties  to  the  suit,  but  tu  oLviute  tliat  diliiculty  without  further  ddsy^r 
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objeetion  waa  made  for  want  of  parties  (g) ;  namely,  that  as 

there  imd  been  an  absolute  conveyance  made  of  this  estate  by 

the  mortgagee  without  any  clause  of  redempUon,  with  several 

lifliititions  over,  the  persons  in  remainder  under  thb  conveyance 

ought  to  have  been  parties,    Ei  per  curiam :  when  a  mortgagee, 

who  has  a  plain  redeemable  interest^  makes  several  conveyances 

upon  trust,  m  order  to  entangle  the  alRiir,  and  to  render  it  difficult 

for  a  mortgagor  or  his  representatives  to  redeem,  thetf  it  is  not 

necessary  diat  the  plaintiff  should  trace  out  all  the  persons  who 

have  an  iaiterest  in  such  trusts  to  make  them  parties.    But  where      [  450  ] 

the  redemption  depends  upon  equitable  cireumslances,  and  the  f^JJS^unZ 

plaintiff  ia  not  in  die  common  case  of  redemptions,  and  where  Mwn$  i^mwrt- 

the  mortgagee  in  fee  has  made  an  absolute  conveyance  vrith  6«^coiir«(L> 

several  limitations  and  remainders  over,  the  decree  cannot  be 

complete  without  bringing  at  least  the  first  tenant  in  tail  before 

the  court. 

Bat  on  a  bill  by  a  second  mortgagee  to  redeem  the  first  ^^  ftyfCMiMl 
mortgage,  the  mortgagor  or  his  heir  must  be  brought  before  the  TSSlljlInt^ 
court ;  because  without  him  complete  justice  cannot  be  done  T^j^S^l^hm 
between  all  parties.  ^  |Mv(y(M). 

H.,  the  elder,  and  H*,  the  youi^er  (his  second  son)  by  surrender,  Bdr  Mug 
conveyed  the  reversion  of  copyhold  estates  (after  the  decease  of  cmmaiff' 
H.  the  elder)  to  B.,  in  fee,  subject  to  redemption  on  the  payment  '^("V 
of  SOL  and  interest,  iind  B.  was  admitted  tenant  to  die  land  (A). . 

(g)  Yates  ▼.  Hambly,  9  Atk.  237.  wick  v.  LnCf  1  Cox  Cb.  Ca.  411» 

(Jk)  Fell  V.   BfiNim,  t  Bro.  C.  C.  eited  pmrtea,  Ch.«<  Foreclosure,''  fbr 

276.    £t  vide   Hmoee  v.   fTiiitibasi,  which  aee  liat  «f  caMi.—£d.] 

Ridgw.  Rep.  200.  8.  1m  [and  FiW 


expence,  he  recommended  a  short  petition  to  be  considered  of,  on  the  part  of 
the  widow  and  children,  that  their  interests  might  be  ascertained  and  their 
rights  protected  ;  and  his  Jjordsliip  ordered  the  cause  to  stand  over,  oro 
form&9  in  the  mean  time,  with  Kberty  to  present  soch  petition ;  which  tieing 
aifterwards  presented,  stating  m  substance  the  above  facts,  the  noney  in 
court  was  ordered  to  l>e  transferred  to  them  in  doe  proportions,  the  costs  of 
the  petition  to  i>e  home  by  themselves. 

As  to  the  necessary  parties  to  a  bill  of  foredosare,  see  postea,  lOM ;  and  Tiaw  net  tn- 
as  to  the  parties  to  a  bul  to  redeem  a  Welch  roortnae  or  the  Irish  vtetnn  larged  m^HUU 
vodivm,  see  Index,  voc  "  Lease  and  Loan,'*  "  Welch  Mortgage.*'  And  here  redana. 
note,  tiiat  on  a  bill  to  redeemi  the  time  will  not  be  enlarged  as  on  a  bill  to 
foreclose.    Nat>09Ul$ki  v.  IVakefiM,  17  Ves.  417. 

(L)  So,  on  the  other  hand,  the  first  tenant  in  tail  of  the  equity  of  redemp- 
tion  most  be  before  the  court  on  a  bill  of  foreclosnre.  RejfnoUien  v.  PerkbUf 
Amb.  564. 

(M)  And  tkait  though  the  second  mortgage  be  of  part  onlvof  the  estate 
comprised  in  the  mortgage,  and  under  a  different  title,  F^Uc  v.  CUtUtm^ 
IS  Ves.  46 ;  bat  itis  not  necesarry  to  make  his  fersoind  rfprcteaiotius  a  party, 
postea,  43S. 

(N)  If  the  heir  of  the  mortgagee  cannot  be  found,  an  act  of  parliament  Hw^  a^rsad* 
will  be  necessary  to  revest  thfe  estate  in  the  mortgagor.    Sehooie  v.  &iil, 
1  Sch.  Sc  Lef.  177,  cited  antea,  p.  15.  of  this  edit,  note  (L).    In  one  case 

CC2 
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Tbe  estate  was  afterwaida  charged  with  a  fiirther  sum  lent  to  E 
the  eldefy  and  H*  the  younger  by  B.  Then  H«  the  joungeri 
who  survived  his  father^  devised  tbe  estate  to  S.H.,  sutgactto 

[  431  ]  the  ODortgafe  aod^died*  AAerwards  S.  H.  surrenderad  dieiiine 
estate^  subject  to  the  first  mortgages,  to  F.  in  fee,  to  sscure  the 
re-pi^Dieiit  of  a  sum  bovrowed  of  F.  by  himself.  And  bji 
desd  bearing  even  date  with .  the  last-mentbned  suirender,  tk 
usea  thereof  w^re  dedamd  to  be  in  trust  to  sell  the  saiiie,iiMl 
in  the  first  place  to  pay  hmiaelf  the  money  by  him  adtnced, 
with  interest,  and*  to  pay  the  surplus  to  S.  H.,  his  bein^en* 
Cttlors^  or  administrators.  F.  was  admitted  teoant  to  tbs  kii 
Theof  B«  the  first  mortgagee,  entered  into  possession  of  tlie  wd 
copyhold  estates.  S;  H.  daed^  leavmg  R.  H.,  of  Baltimore,  ii 
the  province  of  Maryland,  his  heir  at  law.  F.  filed  t  bll 
qpiinst  B.^  and  &•  Hi,  charging  the  lattsr  to  be  abrosd  in 
ikmerica,  and  praying  an  account  of  what  was  due  to  B.  for 
principal  and  interest,  and  that  B.  might  account  for  the  reaU 
and  profits,  and  pay  to  F.  what  ahould  appear  to  be  doe  to  hiof 
after  paying  suck  principal  and  interest,  and  in  case  that  shoiiU 
not  be  sufficient  to  satisfy  F.'s  demand,  that  the  estate  wi^t^ 
,  sold^  and  proper  parties  join  for  that  purpose,  and  F.  be  pi» 
out  of.  the  purchaae-money,  and  tlie  re^ue  paid  and  tppbed  ts 
the  court  should  direct.  B..  by  his  answer  acknowiedgied  the 
possessiob,  and  said,  that  he  was  readjr  to  account  to  tucli 

[  432  ]  pcnon  as  should  appear  to  be  entitled  to  the  equity  of  redemp- 
tion ;  but  that  he  did  not  know  who  was  so  entitled,  not  know- 
ing what  was  become  of  T.  H.,  whether  he  was  living  or  deal, 
or  whether  he  was  ever  married,  or  ha^left  any  child  or  cbildrco* 
One  question  which  arose  in  the  cause  was,  whether  there  weie 
proper  parties  before  the  court,  the  supposed  heir  at  law  of 
T.  H.,  tbe  mortgagor,  being  in  America,  and  bis  persobil  i«- 
presentative  not  being  before  the  court.  Ou  the  part  of  F.,  it 
was  insisted  that  there  were  sufficient  parties ;  that  B.  had  die 
real  pledge  in  his  hands,  and  although  there  might  be  a  cootrict 
between  the  heir  and  the  executor,  that  did  not  afiect  him- 
Between  the  first  and  second  mortgagees,  it  was  not  aecemiT 
to  make  the  mortgagor  a  party.    All  the  decree  was  redeBipti<» 


however,  (fTalfey  ▼.  fTaOw,  i  Vera.  487),  where  a  neeesMfy  V^  ^ 
beyond  sea,  ind  the  plaintiff  made  an  affidavit  tlieivof,  and  that  he  knew  bM 
whether  such  defendant  were  living  or  dead,  he  was  aUewed  aa  order,  ^ 
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of  the  first  mortgage,  and  a  conveyance  to  die  aecoiid,  not  an 
accoimt  of  rents  and  profits,  unless  die  mortgagee  was  in  pos- 
session.   That  neidier  the  mor^ag^r,  nor  tbe  firat  .nsortgag^e 
were  hurt  by  its  being  unnecessary  to  make  the  mortgagor 
a  party  to  the  ball  between  them ;  for  the  first  mortgagee  was   . 
liable  to  no  farther  account  to  the  original  mortgagor,  the 
second  mortgagee  being  bound  only  to  make  him  just  allow- 
ances, and  if  he  should  do  otherwise,  being  liable  to  all  charges 
which  might  have  been  made  against  the  first  mortgagor  in  his      [  433  ] 
account,  with  die  or^nal  mortgagee.    Sid  per  curiam ;  it  is 
impossible  that  a  second  mortgagee  should  come  into  this  court 
against  a  first  mortgagee,  without  osaking  the  mor^;agor  or  his 
heir  a  party.    The  natural  decree  is,  that  the  second  mor^^ee 
shall  redeem  the  first  mortgagee,  and  that  the  mor^agor  shall 
redeem  him  or  stand  foreclosed  (oy,    It  therefore  must  be  m« 
cessary  to  have  the  real  representative  before  the  court,  though 
it  is  not  necessary  to  have  his  personal  representative  (p). 

Where  a  mortgagee  assigns  without  the  mortgagor's  joining,  Mmigagte 
the  heir  of  the  mortgagor,  on  preferring  a  bill  to  redeem,  has  no  ^^^  ^Hs^* 
occasion   to  bring  the  original   mor^agee  before   tbe  court,  ^vy  party  {^), 
for  the  assignee  as  standing  in  his  place  will  be  decreed  to 
convey  (t). 

Bill  brought  to  redeem  a  mor^ge  against  one  who  was  then 
an  ambassador  in  Spain— the  court  ordered  all  proceedings  to 
delay  for  a  year  and  a  day,  unless  the  ambassador  should  return 
sooner  firom  his  embassy  (it)  (a). 

There  is  one  case  in  which  the  legislature  has  thought  proper       [  434  ] 
to  take  from  the  mortgagor  the  equity  of  redemption,  and  to  ^^*^  preceni 

(t)  HiU  V.  Adams,  %  Atk.  39.  (ti)  PiUdngton  jf.Siankope^  ^Vem.  mwigagu. 

3ir. 

(O)  In  the  case  of  Patty.  CUnfoii,  IS  Yes.  59,  this  doctrine  wis  fully    TtMtcw^imH. 
confiimed  by  Sir  W.  Ortnt,  M.  R. ;  and  his  Honour  mentioned  a  case  of 
l¥oodeoek  v.  Jfayae,  from  Lord  Nottingham's  MSS.,  in  which  it  was  held, 
that  a  second  incnmbranoer  could  not  fiie  a  bill  to  icdecm  prior  incualHrattces 
without  the  mortgagor. 

(P)  Aa  to  this  point,  see  3  P.  Wms.  333,  n.  A.,  and  Bradakam  t.  OafruMy 
13  Ves.  234,  which  was  the  caie  of  a  mortgage  for  years,  and  it  was  tliere 
held,  that  the  penonal  reprtsentaiice  was  not  a  nec€$mury  party  to  a  InU  ^ 
fvrecloomre, 

(Q)  And  the  mortgagor  having  assigned  his  whole  equity  to  a  parchaser,   Mortgagor 
need  not  be  n  party  to  a  bill  to  redeem  by  such  porchaseTy  nor  indeed  to  a  vhn  not  a  ne» 
biy  for  that  purpose  by  a  snbseqaent  incumbnmcer,  if  such  subsequent  incum-  cestory  porty. 
brancer  have  notice  of  the  assignment  of  tlie  equity  of  redemption. 

(ft)  This,  perhaps,  on  the  authority  of  Co.  Utt.  i30  a,  (3  Thomas's  ed.  Rnaont/orrnU 
396),  where  it  is  said  (speal^ing  of  protection  due  to  certain  persons)  *'  this  t»  test, 
19  of  two  natures,  the  one  concerns  senrices  of  war,  as  the  king's  iioldiers, 
6cc. ;  the  odier  wisdom  and  coimsel,  Sec.  as  the  king's  ambasnulor  or  mes- 
senger pro  negotiis  regni.  Both  these  lietng  for  the  public  good  of  the  realm, 
private  weoa'  actious  and  suits  must  k>e  suspended  for  a  conrenieat  time, 
for  jura  pmblioa  antrferenda  prhatii," 
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give  the  mortgagee  an  abaokite  estate  in  the  hod;  thit  is,  where 

the  former  k  gUilty  of  a  fraud  upon  the  latter  by  conceiliDg 

prior  mcombraoces  (a).     In  auch  caaea  it  b  enacted,  bj  the 

4  b  5  W.  &  M.  cap.  16,  that  if  any  person  shall  borrm  (Mjf 

^S^^J^,     ^nontjff  tic.  or  become  indebted  for  any  o^Aer  vahabk  eomUkra- 

M«Uy^     tion ;  and,  for  the  payment  thereof,  shall  voluntarily  give  a  judg- 

Mfft^^et.        ment,  statote,  or  recognizance,  and  shall  afterwards  bonowany 

other  aum  of  another,  or  for  other  valuable  Gonsideration  become 
indebted  to  such  other,  and  for  securing  the  re-payment  ud 
discharge  thereof  shall  mortgage  landa  to  the  second  lender,  or 
to  any  other  person  in  trust  for  him,  and  ahall  not  give  aoOce 
to  die  mortgagee  of  such  judgment,  &c.  in  writing,  before  die 
N  elocution  of  the  said  mortgage  or  mortgages ;  such  mortgagor 

shall  have  no  benefit  in  the  equity  of  redemption  of  the  laadi 
mortgaged,  unleaa  such  mortgagor  or  his  heirs,  upoo  notice 
given  by  the  mortgagee  in  writing  under  hand  and  seal,  tttesttd 
by  two  witnesses,  of  auch  former  judgment,  &c.  shtll  vidiio 
m  montha  pay  off  and  discfaaige  the  aame,  and  cause  the  noe 
[  455  ]  to  be  vacated  and  discharged.  And  if  any  perKW,  who  shll 
once  mortgage  lands  for  valuable  consideratioil,  shall  agim  mort- 
gage the  9ame  hndi,  or  any  part  thereof,  to  any  penoo,  die 
former  mortgage  being  in  force,  and  shall  -  not  discover  in 
writing  to  the  aecond  mortgagee,  the  first  mortgage ;  soch  moW- 
gagor  ahall  have  no  relief  or  equity  of  redemption  agiinst  die 
aecond  mortgagee;  but  such  aecond  or  third  mor^geesnfljr 
Dmperixeq^ed,  redeem  any  former  mortgage.    This  act  not  to  extend  to  bir 

any  widow  of  any  mor^iagor  of  her  dower,  who  did  not  legallj 

join  with  such  husband  in  such  mortgage,  or  otherwise  lawfully 

exclude  herself. 

Mmig9g9r  u         On  this  statute  it  has  been  determined  (A),  thit  it  is  incon- 

£r*J^«  «•-    *^"^  **"  ^®  mortgagor,  previous  to  a  second  mortgage  of  to 

mmigie.  ^^^  8U4f6rd  et^T.  t.  SiUtff,  t  Vera.  589.  S.  C.  1  Eq.  Ca.  Abr.  5f0,  pl.5. 


MngUA  mtd  (S)  Effectiiig  a  aeobnd  mortsace,  withont  giTing  notice  to  the  second  aort' 

Rmmm  law         gagee  of  the  eziitence  of  the  first  inciiinbraiice,  was  deemed  by  the  Roi»> 
CMMfwvd.  Jawyeia  a  species  of  infidelity  amonnting  to  a  otne,  denominated  is  ^ 

langnase  SitUumahUf  and  the  person  committing  it  was  pnnishiUe  accordion 
to  tne  knavery  of  the  case ;  but  the  crime  was  not  hnpoted  to  him  who  iMrt- 
gaged  the  same  land  or  tenement  to  several  creditors,  whose  debts,  when  dvy 
were  all  pnt  toother,  did  not  exceed  the  value  of  the  land  or  tenesKBt  mort- 
gaged. Thus,  in  the  Pandects,  lib.  zxxvi.  ff.  de  pirn.  Mf ,  it  b  stated  *^  f*^ 
Hea  ruamphut^eiadmodknnmsjMenipigfmaki}  dicidOM^eetttrtm 
M/ma  tteUiowtiut  criming  Bed  etiam  jngnoraiiiiaM,ei  de  doh  oetMumt  fa0i» 
iMUoeaptu9$itypdpigMriHe%adQloeoa€€epii/'  The  spirit  of  this  pastfgf» 
engraAed  in  the  act  of  parliament  next  referred  to  in  the  text.  Battk  an 
iUelf  is  now  rarely  resorted  to,  and  one  case  only  appears  in  tbe  books  oa  » 
.subject    It  cannoti  however,  be  considered  as  either  obsolete  or  disused. 
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landf,  to  gnre  tbe  weood  mortgagee  notice,  in  wriiingf  under 
hit  b«nd|  of  all  prior  incuinbrances. 

That  a  mortgage,  which  on  tbe  statute  becomes  irredeem-  Mortgage  trrt' 
able  ((),  although  assigned  over  to  another  in  consideration  of  moHgtigwUm 
what  is  actually  due  thereon  for  principal,  ioterest,  and  costs,  imhU  ungate. 
still  remains  irredeemable  in  the  hands  of  tbe  assignee,  who      [  436  ] 
may  take  advantage  of  the  statute  against  clandestine  mort- 
gages. 

That,  if  a  $vbi9fUiM  mortgagee  redeem  such  foreclosing 
mortgage,  he  shall  bold  the  estate  irredeemaUe  (m). 

That  if  there  are  mawe  lands  in  the  second  mortgage  than  in 
tbe  first,  that  is  a  case  omitted  in  the  statute  (fi)» 

That,  the  adding  an  acre  or  two  would  not  exempt  the  case  Anttenwtwjo 
out  of  the  statute,  but  would  be  considered  as  a  contrivance  to  "^  ««<P<^* 
avoid  it  (o). 

That  a  m<Mlgagee,  who  claims  the  bene6t  of  this  statute,  must  7ktt«f«fitfe^r# 
have  conducted  himself  fairly  throughout  the  transaction  ( p) ;  "«<  «»v<r/i^«"^ 
it  being  intended  to  recompence  honest  mortgagees  for  the 
trouble,  hazard,  and  charge  tb^  may  be  put  unto,  and  not  to 
cover  a  fraud  or  ill  practice  in  obtaining  a  mortgage,  or  an 
assignment  thereof,  or  in  becoming  a  purchaser. 

It  seems  that  a  voluntary  mortgage  is  not  within  this  act  of  VehmUtniwmt: 
parliameot.    To  bring  a  case  within  this  statute,  the  latter  f^f ""  ^^ 
security  must  be  made  for  .a  valuable  consideration,  either  ori*-      [  437 
ginally  credited  to  or  afterwards  permitted  to  continue  upon  the 
security  of  the  lands  mortgaged,  otherwise  it  does  not  appear 
bow  tbe  not  disclosing  of  the  former  incumbrances  cotdd  amount 
to  the  fraud,  the  prevention  of  which  is  the  express  object  of 
this  act  of  parliament.    The  letter  and  spirit  of  the  act  points 
at  a  charge  for  valuable  consideration  originally  commuted  for 
or  entrusted  to  the  security  of  the  latter  mortgage,  and  upon 
which  the  mortgagee  relies. 

(0  Si^f^rd  €l  flf.  ▼.  Seifty,  t  Vem.  (m)  Ibid.  (n)  Ibid. 

599.  &  C.  1  £q.  Ca.  Abr.  :^0y  pi.  5.  (#)  Ibid.  Qi)  Ibid. 
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^  -"  or.  A    DBVIBB  OF   MOBTOAXrSS.  « 

Mortgagee      Xf  ig  clean  that  a  mortgase  ia  sach  an  interest  or  estate  as  » 

fee  detuahU  by  . ,       ^   .    .         i     •      i  i     i  j    •  -n     t     i 

wiu  attened  6y  capable  Of  being  deviaed,  and  that  any  words  in  a  wili,desrly 
itt  ( A^k*''^      descriptive  of  the  sal)|ect  (such  wiU  betog  in  the  case  of  a  mort- 
gagee in  fee^  executed  and  attested  so  as  to  pass  real  estates]^ 
will  carry  as  well  the  subject  pledged,  as  the  money  secared 
thereby. 
<<  Anmymori^       Thus  ia\  where  G.,  the  father  of  the  defendant,  bemg  seised 
tkfumZ  nwru    "^  ^^®  ^^  lands,  mortgaged  them  to  K.  and  his  beirs^  with  t 
giiged.  proviso  for  redemption ;  and  afterwards  K.,  by  his  will  in  writ- 

ing, gave  all  his  goods,  bills,  bonds,  mortgaga^  and  qieciallies 
[  439  ]       for  mooies  to  R.  K.,  and  made  him  his  executor  and  died;  the 
court  were  of  opinion,  that  the  words  **  all  my  morigagei"  made 
a  good  devise  of  the  lands  mortgaged  (b). 
SowiU  '<Mcii-        It  may  be  presumed,  that  the  words  ''  securities  for  money* 
11^'  itSh.;  '•  would  have  the  same  effect,  for  they  are  dearly  descriptive  of 

the  subject,  in  its  complex  stirte  <rf  the  plec^e,  and  the  money 
secured  thereby  (c). 

(a)  Crips  v.  Grynlf  Cro.  Car.  S7.       S.  P.  in  AU.'Gen,  v.  Meffridi^  antea, 
Trio.  S  Car.  S.  [8  Van.  Abr.   seos.       146,  of  this  editioii.~£tf.] 


(A)  Ai  to  the  requisite  attestation,  see  postea,  458,  ta  nUit ;  and  whetber 

a  roortj^age  is  devisable  before  condition  broken,  see  an  tea,  of  this  ed.  p.  tft, 

Oote  (N). 

Propogitum  in         (B)  On  this  rase,  Mr.  Croi^e,  in  his  Dlj;est  of  tlie  Law  of  Real  Prapertf, 

Cruisers  Digest   ot>serve8,  (Vol.  vi.  p.  S5f ,  without  any  cited  authority,)  **  It  was  fonneriy 

piesiumid,  beld  [alluding,  perhaps,  to  Crips  v.  GrysU^  nbi  snpra]  that  huHis  aiorlgaged 

might  be  devised  by  the  mortgagee  by  the  words  <  oil  my  mortgages/    But 
afterwards  the  courts  laid  it  down,  that  these  words  would  only  coapKhend 
mortcafes  for  years,  and  not  mortgages,  in  fee,  especially  if  they  .wcte  for- 
feited."   The  cases  mentioned  by  Mr.  Cruise,  in  the  eight  folfowing  sectiotts 
of  his  work,  do  not  support  the  latter  lilnb  of  this  proposition  ;  and  it  is  coa* 
ceived  no  such  rule  now  prevails.    It  is  an  arbitrary  distinction,  witfapst 
reason  or  authority. 
Operdtum  of        ^  (C)  And  even  after  the  mortgage  has  ceased  to  exist,  and  the  mortgagee  is 
irords  **mort^      in  possession  of  the  estate  as.owner— the  mortgage  having  bc^ji  forectosed, 
gages"  and         the  words  "  mortgages/'  or  *'  securities  for  money,"  wiU,  it  seems,  without 
"  securUies,'*       any  additional  wOrds  descriptive  of  real  property,  pass  the  le|^  estate  to  the 

devisee,  if,  from  the  whole  will,  a  clear  intention  to  pass  mt  lands  can  be 
collected,  and  the  will  be  properly  executed  and  made  or  re-poUished  ifter 
the  foreclosure  has  been  effected ;  for  this  see  the  note  to  p.  45f ,  postet, 
But  in  cases  of  this  sort  the  concurrence  of  the  heir  at  law,  if  it  can  be 
obtained,  should  always  for  the  sake  of  caution  be  procured.  The  word 
"  securities"  will  inrhide  stock  or  fuuded  property.  The  general  meaning  of 
tbi»  Horci'is  expUined  in  Vi^ks  w  Lambert ,  4  Vcs.  730. 
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And  it  seems  deari  that  if  a  oiortgagee  partict^larly  meniioM  •roiker  words 
and  describes  lands  mortgaged  (£),  so  as  that  tbey  are  ascer-  J^^^  "^"^ 
tained  as  objects  of  his  devise^  they  will  pass^  and  the  devisee 
will  be  entitled  thereby  to  a  decree  in  Chancery  against  die 
mortgagor  and  his  heirs,  to  pay  the  money  or  be  foreclosed. 

And  even  if  the  land  in  mort^ige  be  not  precisely  described,  DeeUe  of  free- 
yet  if  the  locality  be  pointed  out,  and  a  testator  has  no  other  ^  ^"^d^' 
landed  interest,  except  mortgages,  answering,  in  point  of  si-  gaged  egtate 
tuation  and  circumstance  the  laiq;uage  used,  they  will  pass*  to/hUme^no*' 

Thus(c),  where  A.,  mor^agee  in  fee  of  the  Swan  Inn  at  other  brndttac. 
Chelsea,  devised  to  B.  and  his  heirs  all  his  freehold  messuages       ^  ^^  ^ 
and  garden  grounds  in  Chelsea :   It  was  held  by  Lord  Hard- 
wicke,  on  a  question,  whether  jthe  mortgaged  interest  would  pass 
by  this  description,  that,  as  it  did  not  appear  that  the  testator 
had  aoy  other  land  there,  it  ceriainljf  WQuld(D)« 

But,  where  one  seised  of  divers  lands  {d)  in  A.,,  B.,  and  C,  in  "  Poisewd** 
fee,  the  lands  in  C.  being  in  him  hy  mortgage,  and  forfeited,  2^^'  ^^^, 

(^)  fimi7T.  Ftfvrtt,  iCh.  Rep.  93.  Car.  447.  449,  4d0.  Trin.  11  Car.  C. 

(c)  Clarke  v.  Abboiy  Barnard.  Rep.  S,  C.  W.  Jones,  580.  [and  strongly 

457.  S.  C.    2  Eq.  Ca.  Abr.  606,  pi.  approved  by  Lord  Holt,  in  Bridge' 

41.  [et  infra,  473.^£<{.]  w^ter  ▼.  Bokem^  6  Mod.  106,  cited 

(iQ  WiUdnsfm  v.  MerryUmdj  Cro.  aUo,  1  Rol.  Abr.  834.— £d.] 


(D)  Ui  tee  magu  fiaUoi  ftiam  fereat.  This  doctrine  is  fonoded  on  the  role  Fmrndation  ^ 
laid  down  in  the  case  of  Rom  t.  BartUtt^  Cro.  Car.  203,  which  Lord  Eldon,  mfe  m  text^ 
C.  J.,aD4  tlieothcrJadcesof  C.  B.,in7Aoii^Moav,ii9wJ9,  SBos.dfP.30&  mtdrrftreneeU 
(S.  C.  5  Ves.  476),  considered  to  be  a  standing  rale  of  property  not  to  be  coitflrimtorn 
shaken.  Ohambre,  J.  said,  it  was  so  fully  estabfiahed,  that  all  the  courts  of  Mfei. 
justice  were  bound  to  conform  to  it ;  it  had  been  considered  as  in  forciB  frota 
the  time  of  Charles  the  First,  and  had  been  recognised  by  the  highest  an* 
lliority.  It  was  there  resolved  (Cro.  Car.  992),  by  all  the  nistices,  abeenii 
Richardson,  that  if  a  man  have  lands  in  fee-simple,  and  lands  for  years,  and 
by  will  devise  all  his  lands  and  tenements,  the  lands  in  fee-simple  only,  and 
not  those  for  years,  will  pass  to  the  devisee  ;*Mnfra,  if  the  devisor  have  only 
lands  on  a  lea<«e  or  leases  fur  years,  and  no  pro|>erty  in  fee-simple,  for  if  the 
leasehold  lands  are  not  allowed  to  pass,  the  will  will  have  no  effect,  and  be 
void.  That  this  resolution  has  been  acted  on  and  acknowledged  in  similar 
canes,  appears  from  Day  v.  Trigg^  1  P.  Wms.  286,  Davis  v.  Gibbi^  3  P.  Wms. 
26.  S.  C.  Fitzg.  116.  Mose.  269,  and  Knstford  w.  Gardiner,  2  Atk.  450. 
But  the  construction,  that  where  a  man  devises  all  his  lands,  the  whole  of 
his  lands  shall  not  pass  but  his  freehold  only;  has  been  disapproved  by 
modern  judges,  so  that  tliey  have  been  ready  to  lay  hold  of  any  expression  In 
the  will  to  prevent  the  application  of  the  rule,  as  laid  down  in  Rou  v.  Bartkti, 
(lib!  supra).  It  is,  however,  a  rule  founded  on  intention,  and  therefore,  the 
jodf  ea  have,  where  they  could  collect  t|iat  the  testator  jneant  that  both  Aree* 
hold  and  leasehold  lands  should  pass,  determined  in  conformity  to  that 
intention.  Addis  v.  Clemenif  2  P.  Wms.  456.  Lowther  v.  CoveadtsA,  Amb. 
336.  1  Eden,  99.  Tarafr  v.  Busier,  1  Bro.  C.  C.  78.  Lsne  v.  Siankspey 
6  T.  R.  345.  As  to  the  effect  of  this  doctrine  in  regard  to  devises  of  copy- 
hold lands  and  tlie  supplying  the  want  of  a  surrender  in  equity,  vide  Doe  v. 
^mi  qf  LMCOHf  9  East,  448.  Bhmt  v.  CiUkerow,  10  Vea.  589.  Chareh  v. 
AfMMify,  12  Ves.  426.  8.  C.  15  Ves.  396.  Jadd  v.  Pmiif  13  Ves.  168.  S.  C. 
15  Ves.  390.  Sampson  v.  Sampaon,  2  Vetf.  &  Bea.  337 ;  and  generally,  ice 
/l&rilv.BMiM,  iVes.  215.  S.JC.  iDiok.  132.  CAnfMMm  v.  Hori,  1  Ves.  271. 
Tttmer  ▼.  Huskr,  and  Lotciker  v.  GaceadisA,  obi  snpnu  WkUaher  ▼•  Ambler, 
1  Edeo.  151*  Pistol  v.  Riccardsom,  2  P.  Wms.  459,  n.  S.  C.  1  H.  BI.  26,  n. 
fVaikims  v.  Lda,  6  Yes.  633,  and  Biddulpk  v«  Biddulpk^  Arg^.  12  Ves«  1<$4. 
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ftpgmfeenH  made  his  will ;  and,  after  devimg  die  lands  io  A.  and  B.  to 
My  •«  piii«-   several  persons  and  their  heirs,  and  several  legacies  to  other 

persons,  gave ''  aU  the  re»i  of  hit  goods,  chattels,  leases,  niaies, 
^'^'^gogth  debi$,  readj  money,  phte,  and  other  goods  whereof 
he  was  potscsad,  to  hit  wife,  after  hit  debtt  and  legadet  pate/,'* 
and  made  her  executrix,  and  died ;  whereupon  she  entered  into 
the  lands  mortgaged,  and  devised  them  to  M.  and  his  heirs,  and 
afterwards  she  died.    On  an  ejecHone  firma  brought  bj  te 
heir  of  the  mortgagee  against  the  devisee  of  the  wife,  the  sole 
[  441  ]      question  was,  whether  the  fee  in  the  mor4;ages  passed  to  the 
wife  by  this  devise  i    And  the  court  were  of  opinion  that  ao 
fee  passed;  for,  that  the  heirs  should  not  be  dismherited,  nor 
the  fee  passed  awaj,  without   an  apparent  intent  arising  oat 
of  the  words  of  the  will.    And,  in  this  case,  it  did  not  ap- 
pear  that  he   intended   to    pass  but  such  things  whereof  he 
Wku  pottettedf  which  extended  only  to  things  personal,  or  leases, 
and  not  to  freeholds  whereof  he  was  said  ki  hw  to  be  temd. 
And  peifaaps  he  was  not  possessed  of  this  land ;  for  it  was  oot 
found  that  the  mortgagee  entered  and  was  in  possession|  sad 
commonly  the  mortgagor  retained  the  possession  until  for- 
feiture (e). 
^  Mvrtfgu^        In  the  same  case  (e)  it  was  said,  it  would  have  been  very 
ZraMoi^^f*   doubtful  whether  even  an  estate  for  life  had  passed  to  the  wife 
wMw^ptuAt  if  she  had  been  alive,  because  the  mortgages  were  coupled 
fMfc^4H-J      ^^^  ^^^y  personal  things,  at  goodt,  leatet,  ettaiet,  morigaget, 

ddfit,  tfc*  which  might  be  intended  only  of  estates  for  yean ; 
and  ao  much  the  rather,  by  reason  of  the  words  '<  whereof  I  am 
pottetwd.** 
Ob§ervtHm$  $m      And  certainly,  had  the  latter  point  been  agitated  during  the 

r  442  1  ^'^^  ^'  ^^  ^'^^'  ^^  ^^  devisor  been  possesaed  of  mortgages 
for  years,  it  would  have  been  decided  against  her ;  becauae 
the  question,  aa  taken  up  by  the  court,  was,  whether  these 
mortgagee  in  fee  were  to  be  couaidered  aa  real  or  penoml 
eatate  I  And  the  unanimoua  opinion  was,  that  they  were  of 
the  former  description ;  in  which  case,  the  words  of  this  will 
would  not  have  attached  upon  them :  besides,  from  the  clause 

(e)  Cro.  Car.  450. 


Pamgefrvm         (£)  ^r-  Boberts,  in  his  Treatife  on  Wills,  sUtes  this  case  of  mikimm  v. 
Boberti  •«  Merntlmnd  to  be  an  instance,  where  the  devise  was  made  before  the  mortgage 

wiUMvuuiUmtd  ^**  forfeited,  and  tiie  last  sentence  in  the  text  seents  to  favoar  this  state- 
ment. That  fact  alone  would  be  a  sufficient  ground  for  the  decision ;  Iwt 
Qrofce,  Jones,  and  Lord  Kolle  concur  in  statins  the  case  as  cited  io  the 
text.  We  most,  therefore,  proaottnce  Mr.  RoberU*s  reading  to  be  ia- 
correct. 
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with  the  wonts^  "  goods,  chatUb,  leases^  aiatet,  mortgages^  Sec." 
it  coald  not  have  been  inferred  that  the  testator  had  an  inten- 
tion of  passing  estates  in  fee  siipple^  as  the  sentence,  in  which 
they  were  uicluded,  first  took  notice  of  an  inferior  kind  of  pro- 
perty ;  but  the  natural  construction  would  have  been,  that  the 
testator  intended  mortgages  for  years,  which  were  of  equal 
respectability,  in  consideration  of  law,  with  the  leases  and  other 
property  combined  in  the  sweeping  clause. 

The  force  of  thb  reasoning,  however,  would  have  been  in  ^•**fr?'*JJJ*. 
some  degree  weakened,  if  the  testator  had  not  been  possessed  yj^  ^^^yi^ 
of  any  mortgages  for  years;  because,  in  that  case,  either  the 
word  ''  mortgages"  in  the  will  must  have  been  totally  rejected, 
which  would  have  been  repugnant  to  every  principle  of  con- 
struction; or,  he  must  have  been  understood  to  mean  such 
mortgages  as  he  had:  and  the  rather  in  this  particular  case,  [  ^^  ] 
because  at  this  time  the  question,  whether  mortgages  were  to  be 
considered  as  real  or  personal  estate,  turned  upon  nice  and 
curious  distinctions,  in  which  few  were  conversant.  And  there- 
fore, although  if  the  testator  had  been  possessed  of  such  pro- 
perty as  would  have  answered  the  words  of  the  will,  without 
expounding  them  to  attach  upon  mortgages  in  fee,  the  court 
would  have  leaned  to  a  construction  which  would  not  injure  the 
heir  at  law;  it  being  a  maxim  that  he  shall  not  be  dinnheriied 
but  by  express  words  or  necessary  implication :  Yet,  if  no  opera- 
tion could  have  been  given  to  the  words  of  the  will,  unless  they 
had  been  held  to  aiFect  the  mortgages  in  fee,  1  should  think, 
that  the  subject-matter  being  of  so  doubtful  a  nature,  the  in- 
tention would,  in  this  case,  have  been  strong  enough  to  have 
outweighed  the  claim  of  the  heir. 

But  now,  the  nature  of  mortgages  being  clearly  understood,  f^  mm  fM»- 
and  the  transaction  (whether  the  mortgage  be  in  fee,  or  for  g^e^'  wUi 
years,  forfeited  or  not)  until  foreclosure,  considered  as  a  per-  f^.!|f  '^^ 
sonal  engagement  only,  in  which  the  land  is  merely  a  pledge  wkHkerin/ei 
for  the  money,  and  remains  in  the  mortgagor  to  every  purpose  %/jJ^,^^C' 
(except  that  of  securing  the  loan)  it  is  apprehended,  on  the       [  444  ] 
authority  of  Crips  v.  Grytil,  the  words,  in  tlie  principal  case, 
would  receive  a  different  construction,  and  carry  all  tlie  tes- 
tator's interest  in  mortgages,  whether  in  fee  or  for  term  of  years. 

But  it  has  been  held,  that  general  words  in  a  will,  descriptive  ^^^^is!!!^ 
of  the  testator's  real  estate  only,  as  '*  all  his  lands,''  or  all  his  rt^l  eatdu  n^. 


(F)  This  is  good  law,  if  the  will  lie  duly  executed  ami  a  contrary  or  in- 
consistent intention  doci  not  a|»pcar  on  the  face  of  the  will,  tK*e  infra,  note 
to  p.  4SS. 
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will  uot  p^iM  iandSy  teneinentSy  and  hereditaments,  shall  not  pass  lands  of 
nutrtgagea,  if  whicfa  the  testfttor  was  mortgagee  in  fee,  where  the  words  cf 
beTii^Tvmt  fa-  the  devise  can  be  otherwise  satisfied,  and  the  very  ditpo^m 
**^^  and  charges  made  by  him,  of  or  upon  the  iands  comprised  in 

the  devise,  are  bapplicable  to  those  which  he  held  onlj  in 
mortgage,  and  there  is  nothing  that  affords  an  inference  that 
mortgaged  latids  were  intended  to  pass.  Thus  where  L.  (/), 
being  seised  of  several  manors,  of  lands  in  H.,  of  mortgages  m 
fee  which  were  forfeited,  and  of  great  personal  estate,  bating 
mo  issue,  made  his  will,  and,  after  devising  of  part  to  his  wife 
for  life,  and  other  legacies,  gave  ''  all  other  his  lands^  toe- 
[  445  ]     ^menis,  and  kereditaments,  out  off  settlement,  to  h&  nephew**  ! 

one  question  was,  whether  these  forfeited  mortgages  passed  by  ] 

the  will  under  the  general  words,  lands,  tenements,  and  heredi-  j 

tamento  i  >Vnd  it  was  unanimously  agreed  by  the  Lord  Chan- 
cellor [Cowper,]  assisted  by  the  Master  of  the  Rolls,  Lord 
Chief  Ju^cc  Trevor,  and  Justice  Tracy,  that  the  mortgages  in 
fee,  although  forfeited  when  the  will  was  made,  did  not  pats 
1>y  these  general  words  (g). 

(/)  Sir  Uitou  Sirode  y.  Lady      f  Vrat.  S51.   3Cb.Rep.  169.  SP. 
RusseU  et  td.'   se  Vern.  6tU    S.  C      Wms.  61,6S. 


thii         I    I    »     i 11  ■>■<>■■  I        Mil    ■■>,■ 


Caae  in  text  (^)  And  that  the  wo>d«  ^  ont  of  settlement"  were  of  no  effect*  8  Vin.  Abr. 

0Mrmed.  <79.    This  case  of  Strode  v.  Hassett,  was  ^ted  by  the  court  in  Cketier  y. 

Cheaterf  3  P.  Wins.  55,  as  bavinc  been  affirmed  in  the  House  of  JLords,  aed 

as  affording  great  ahthority  for  the  decision  in  the  princi|»al  case  there.    For 

the  affirmation  on  appeal,  see  1  Bro.  P.  C.  tX9.    Bat  it  b  obaenraMe,  Ikt 

the  decree  in  Strode  y.  AatwU,  as  stated  in  the  Register's  Book,  takes  no 

notice  of  any  mortgages,  except  those  whereof  the  testator  had,  after  the 

making  of  his  will,  porchased  the  eqaily  of  redemptUn*    Indeed,  it  appem 

from  the  bill  and  answers,  that  there  was  only  one  other  mortfsge  oat  of 

settlement,  which  was  of  a  copyhold  esitate,  not  surrendered  to  the  ose  of  the 

testator's  will.    Keg.  ilb.  B.  1707,  fo.  5|0. 

Ca9e»  where  ge*       In  Marlow  v.  Smithy  2  P.Wms.  198,  it  was  held,  that  a  devise  by  a 

neral  dexmp-      mortgagee^  of  ^  all  and  eveiy  his  real  estates"  to  A.  and  his  lieirs,  pessed 

tUnu  held  to        the  legal  estate  in  the  mortgaged  premises,  et  vide  S.  P.  Attortieii»Geiend  r. 

jHtea  legol  estate  Phitlipe,  16th  Nov.  1767.  The  reasoning  in  Marhw  v.  Smitk  vras,  that  altboagh 

tkimgh  confined  <  the  mor^^agee  is  in  e(|mty  considered  merely  as  a  trustee,  yet  the  lof^ 

to  **my  eiiate,**  estate  beini?  in  the  devisor,  in  the  eye  of  the  law  it  is  hie  estate  and  hie  pro* 

perty,  and  therefore  passes  by  tlie  devise  of  hie  estate,  and  if  he  had  devned 
all  the  lands  of  which  he  had  been  seised,  the  lands  us  mortgage  weald  cer- 
tainly have  paftied.  So  it  was  said  in  ^  Thomae  IMtleton*$  Co.,  S  Vent.  S51, 
-  that  if  a  roan  have  lands  in  fee,  and  other  lands  mortgaged  to  him  in  fbe,  by  a 
devise  of  atl  Aw  Umde^  the  mortgaged  lands  will  pass.  A  eontrary  ttne  t f 
argument  was,  however,  adopted,  in  Cheeter  v.  Cheeter^  nbi  snpra,  but  it  wss 
qnaltfied  to  n^ean,  that  the  general  words  **  all  my  estate."  should  pass  the 
lands  in  mortgage,  if  the  testator  had  no  other  lands  which  would  satisCy  the 
devise.  In  Chester  v.  Cheeter,  ubi  »upra,  it  was  observed,  by  the  Lord  Cbsa- 
cellor  King,  and  judges  assistant,  that  an  estate,  though  mortgaged,  eoa- 
tii^ues  still  to  be  the  estate  of  the  mortgagor,  sutyect  to  the  payment  of  tbe 
pledge  which  is  npon  it,  and  the  mort^gee^s  right  is  oaly  to  the  noney  dae 
upon  the  laud,  not  to  the  land  ttKelf;  tor  which  reason,  till  the  mortgage  b  i 

foreclosed,  it  is  not  properly  the  mortgagee's  land,  nor  will  it  |*ass  as  sach 
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Agaiiiy  where  P.  (g\  seised  of  Inods,  in  the  counties  ol  F*^  pevue  of  iamd9 
M.,  and  D.,  conveyed  them  to  G,  by  way  of  mortgage^  ■**'^  where,*iii^*.*" 
W.  was  party  thereto,  and  covenanted  to  pay  the  money  if  P. .  g^^g*  ^^  ^ 
failed,  in  which  case  G,  was  to  copvey  to  him,  .which  on  P.'s.  ^  '^' 
neglect  was  dope.    W«  entereid  on  the  lands^  and  eiyoyed  them 
several  years;  and  beii^ig  seised. thereof,  apd  also  of  other  lands 
in  other  counties  in  Wales  (wherfiof .  part  lay  in  the  county  of 
M.,  as  part  of  the  mortgaged  laqds  did), ,  but  of  no  lands  ia 
F.  an4  D*f  except  those  mortgage4i  ma^le  his  will,  and  thereby 
devised  all  his  lands,,  tenements,  and  hejreditani^nts,   in  the. 
counties  of  A,,  M.,  and  C«,  or  in  any , or  either  of  them,  or      [  4l6  ] 
elsewhere,  within  the  dominion  of  Wales,  to  J*  W.,  and  bis 
heirs,  and  devised  a  rent'charge  of  SOLii^uing  oul  of  the  same 
lands:  and,  after  the  bequest  of  several  great.suois  and  lega- 
cies, bequeathed  all  the  resi  of  his  goods,  chattels,  and  per- 
sonal estate  whatsoever  (his  debts,  legacies,  and  funeral  expences 

being. first  pud)  unto  his  loving whom  he  made  solo. 

executor  of  his  last  will,  and  left  a  blank  unfilled  up;  the 
question  was,  whether  the  lands  mortgaged  should  pass  to  J.  W. 
by  this  devise,  or  whether  the  administratrix  should  have  them  i 
And  it  was  decreed  in  favour  of  the  administratrbi  for  these, 
reasons ;  first,  that  the  testator  made  special   mention  of  the  beeauie  parftnt. 
three  counties  in  which  his  own  lands  of  inheritance  laid,  not  ^^||^^e^ 
of  the  counties  in  whidi  the  mortgaged  lands  laid,   but  only  vAcre/vMf  Mm 
added  the  general  clause,  currenie  calamo,  or  elsewhere  within  ^"  ^^* 
the  dominion  of  Wales ;  that,  having  first  descended  to  parti- 
culars, he  had  thereby  so  limited  and  circumscribed  his  inten- 
tion, diat  the  general  fortuitous  clause  could  not  open  or  enlarge 
h ;  for  that  was  but  in  the  nature  of  an  et  c^era,  which  might 
serve  to  fetch  in  small  parcels  of  land,  that  were  the  testator's 

(r)  WmmmiB  V.  liMMan  «t  «r.  S  Ch.      S5l.  <S.  C.  Swinb.  604.  Et  vkie  infirMf 
Rep*  51'  &  C.  1  Vera.  3.  &C.  S  Vent.     449. 


by  the  deviae  of  all  hU  lands,  if  the  testator  have  other  lands  to  satisfy  the 

vordaof  the  win.  ,^jij..i-^^ 

In  the  case  of  Bawe$  car  p^rU^  S6th  JdIt,  1744,  a  mortgagee  in  fee,  devised   Ltgtd  ^eet  ^ 
ail  bta  landBy  monorv,  farms,  tenements,  hereditaments,  and  real  estate  in   d€vi$eprrferred 
S.,  K..  and  M.,  and  iUemkere  in  England,  to  eertido  uses,  which  at  the  to  intentwm, 
time  of  filing  the  bUI  vested  an  estate  tail  in  an  infant.    Tliis  devise  was  held   contra  annc. 
to  IncltMie  the  mortgage  in  fee,  and  the  money  having  been  paid  to  the 
execator  of  tim  mortgagee,  the  infant  was  held  to  be  a  mere  dry  trostee,  and 
aa  aoch  waa  ordered  to  convey  the  legal  estate  to  the  mortgagor  by  recovery. 
In  tbia  caae,  it  is  clear,  tbe  testator  eonld  not  lieve  meant  to  create  an  estate 
tail  in  the  legal  estate  of  the  mortgaged  lands;  and  yet  Lord  Hardwiclce 
flioiurlit  die  legal  operation  of  tbe  devise  ought  to  hold  against  the  intent. 
See  bowerer,  the  note  at  the  end  of  this  chapter,  where  the  intention  of  the 
tcolator  sow  seciu  to  be  the  leading  criterion  in  judging,  whether  the  mort- 
gaged landa  will,  or  will  not,  pass  by  the  devise. 
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gaged  liremises,  and  the  mortgage-money  was  not  given  to  the 
fesiduarj  devisee  (l). 
OM  mvfigaga*       But  in  the  case  of  the  Attorney-General  v.  Bawyer  (t),  old 

mortgages  were  held  to  pass  by  viill^  as  the  testator's  pro- 
perty (m). 
WUi  general         T^^  decisions  id  the  cases  of  Strode  v.  RusseU,  and  Wynne 
wardiwiUfmaB    y^  Littleton {k\  may  likewise  be  supported  by  another  principle, 
gage.  that  in  truth  lands  in  mortgage  are  not  the  testator's  own  lands 

m  Dotiofn  of  eqiuty,  which,  as  we  have  seen,  considers  them 
only  as-  pledges  for  money,  and  the  testator^s  substantisl  and 
beneficial  interest  therein,  not  as  real,  but  personal  property ; 
under  which  view  it  seems  reasonable  not  to  consider  such  lauds 
as  comprehended  under  the  extent  of  general  words,  express- 
ing a  disposition  of  the  testator's  real  property^  without  any 
[  450  ]  apparent  intent  of  including  the  personal.  But  these  distisc- 
^tions.will  not  hold,  it  is  apprehended,  where  the  words  and 
apparent  intent  of  a  testator  expressly  and  clearly  extend  to  .his 
whole  property;  instances  of  which  occur  in  practice:  as  if  a 
testator,  possessed  of  real  and  personal  property  of  different 
kinds,  and  among  the  rest  of  mortgages  in  fee,  were  to  devise 
<<  all  his  property,  of  every  kind,  and  wheresoever  bdi^,  that 
he  should  be  possessed  of,  or  any  ways  entitled  to,"  &c. ;  or 
'<  all  his  real,  leasehold,  copyhold,  and  personal  estate  and 
effects,  of  what  nature  or  kind  soever  the  same  may  be,"  would 
it  be  possible  to  deny  that  the  testator^s  estate  or  interest  in  any 
mortgaged  lands  passed  by  these  words,  without  asserting  that 
such  his  estate  and  interest  in  those  lands  was  no  part  of  any 
kind  of  property  to  which  he  was  any  wise  entitled  ?    Or,  in 

(t)  3  Vet.  714.   [et  vide  C*o2mmi^         (k)  8opni,  444,  5.  [antea,  p.  4t4» 
dOef  V.  Cttatra,  t  Meriv.  17S."-£d.]      of  tUs  edit,  n,  (I).-«Kd.] 

V 

itUiHiiaa  pre-  (JA  '^^  intention  therefore  of  the  testator  ia  to  be  preferred  to  the  legal 
/erred  <o  Iml  operation  of  the  devise ;  and  we  may  take  this  to  be  a  leading  mle  at  the 
apeniion^d^  present  day,  that  the  court  in  all  cases  will  presume,  that  the  testator  did 
1^.  not  intend  to  devise  the  mortgaged  estate  on  trusts  which  are  inconsistent 

with  tibie  nature  of  his  tenure. 
OU  mortgagee  (^)  ^^  ^^^*  ^^^®  ^^  testator  bv  bis  will  appointed  that  the  trustees  therein 
held  io  pojuoM  '^^c^  'should  stand  possessed  of  snch  manors,  lands,  and  premises,  whereia 
pari  0/  fe*-  ^®  ^^  possessed  of  any  estates/or  amy  term  er  temu  qf  yeare^  in  trvst  from 
tafor's  pro-  ^^®  ^^  ^™^  ^^  assign  the  same  io  such  person  or  persons  as  ^onld  be  enti- 
perty.  tied  to  the  actnal  possession  of  his  lands  of  inheritance  by  virtue  of  tbe 

limitations  in  his  said  will  contained  ;  and  it  was  held  by  Lord  Chancellor 
Loughborough,  lliat  several  very  old  mortgages  for  terms  of  years,  and 
also  a  mortgage  in  fee,  should  on  account  of  length  of  timb  pav  by  the  will, 
though  the  defendant  by  her  answer  stated  that  she  did  not  believe  diere 
ever  had  been  a  release  of  the  equity  of  redemption  in  any  of  the  said 
mortgages:  and  Lord  Loughborough  also  held,  that  tliere  was  not  wy 
*  equity  between  the  heir  or  devisee,  and  the  personal  representative,  to  con- 
vert property  from  the  stale  in  whidi  it  is  found  at  the  death  of  the  tes- 
tator.   S,  C.  on  further  directions,  5  Yes.  300. 
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otiier  wordsi  that  the  testator  was  not  entitled  to  an;  kind  of 

property  at  all  in  landa  mortgaged  to  bim  i  Whoever  should 

assert  this  by  wdy  of  taking  mor^aged  lands  oat  of  a  devise, 

would,  at  the  8ani&  time,  preclude  any  descent  to  the  heir ;  for 

if  the  testator  had  no  sort  of  property  at  all  in  the  lands,  he 

had  none  to  transmit  to  his  heir.    Therefore  it  is  conceived  that 

if  a  mortgagee  has  any  property  in  the  lands  mortgaged,  then, 

be  it  what  it  may,  it  will  pass  by  words  expressly  disposing  of       E  ^^  ] 

his  whole  property,  of  whatever  kind  or  description  of  tide,  if 

his  will  be  executed  as  is  required  to  pass  such  property  (n). 


(M)  In  the  eonstmction  of  wills,  there  is  but  one  general  nile  to  be  ob«    Q^neriU  imU  in 
•enred  equally  in  courts  of  law  and  courts  of  equity.    The  hUeniion  of  the    comBiructim  9$ 
testator  is  the  first  object  to  be  discovered ;  that  being  ascertained,  it  mnst   wA^* 
be  carried  Into  effect,  however  informally  or  ungrammatically  expressed, 
or  however  numerous  and  cogent  the  arguments  may  be  against  the  policy 
of  the  devise.    The-conception,  therefore,  of  the  learm^  author,  as  ex- 
pressed in  the  last  sentence  of  the  text,  cannot  be  admitted,  if  from  the 
wliole  wiU,  an  intention  to  exclude  the  lands  in  mortgage  flrom  the  general 
devise  be  apparent.    The  doctrine  we  are  eonsiderins,  has  undergone  some 
variation  since  the  learned  author  wrote,  which  will  be  best  perceived  by 
a  review  of  the  subsequent  cases;  to  a  discussion  of  which  we  now  pro- 
ceed. 

In  Am  v.  Heed,  8T.  R.  118,  cited  11  East,  49,  A.  having  an  estate  of  his    Dry  UgtA  es-. 
own  in  the  county  of  B.,  and  another  in  the  county  of  C,  and  having  also    iaU  rf  noytt 
the  legal,  but  no  beneficial  interest,  in  an  estate  in  the  county  of  D.,  with    to  jiey  dehta^ 
power  or  appointing  It  to  either  of  his  sons,  by  will,  devised  all  his  estates   ita  mot  included 
of  what  nature  or  kind  soever  in  the  county  or  B.,  and  at  Aderbolt,  in  the   in  gentriu  dt' 
county  of  C,  or  elsewhere,  in  the  kinsdom  of  England,  tffter  payment  qf  ki$   viae, 
dcblB  and  legacies^  to  a  younger  son.    And  it  was  held,  that  the  trust  estate 
in  the  county  of  D.,  didnot  pass  by  this  general  devise,  because  it  could 
not  be  appropriated  to  tlie  payment  of  debts  and  legacies,  and  because  the , 
testator  having  de.vlsed  two  estates  of  his  own  in  the  counties  of  B.  and  C.^ 
which  tlie  residuary  clause  enumerated  by  name  in  the  following  words :  '*  or 
elsewhere  in  the  kingdom  of  England ;"  could  allude  only  to  estates  ^uadtm 
generis,  namely,  to  those  which  were  his  own  also. 

The  residuary  clause  in  the  Attomeff'General  v.  Bntter,  5  Ves.  340. 1800,    Legal  eetate 
IS  conceived  in  the  most  general  and  verbose  language  that  could  weU  have   not  ffosed  by 
been  dictated,   yet  it  is  not  without  expressions   afibrding  grounds  for  general  warde 
argument  against  the  decision  which  ensued.    The  words  are,  **  and  for  teUhaut  an  in- 
the  better  raising  and  securine  aU  and  every  the  sum  and  sums  of  money   teniioa  to  ta- 
aforesaid,  and  just  payment  thereof,  as  well  as  of  my  just  debts  and  funeral   cliitfe  it. 
expences,  and  for  the  due  execution  and  performan<ie  of  this  my  last  will 
and  testament,  I  do  give,  devise,  and  bequeath,  aU  and  singular,  my  lord- 
ships,  and  reputed  lordidiips^  manors,   or  reputed  manors,  capital  and 
other  messnages,  bartons,  farms,  tithes,  lands,  tenements,  annuities,  rents, 
reversions^  ronainders,  and  hereditaments  whatsoever,  and  all  and  every 
the  parts  and  shares  thereof,  with  their  and  every  of  their  appurtenances, 
whereof  and  wherein,  J  am  in  my  awn  Hghi,  or  whereof  or  wherein,  any 
other  person  or  persons  whomsoever,  in  trust  for  me,  Inat^  in  me,  ii>  trust 
for  any  other  person  or  persons,]  or  for  my  use,  advantage,  or  benefit,  is  or 
are  seuied,  possessed,  or  estated,  or  whereonto  I,  or  such  person  or  persons 
in  trust  for  me,  or  to  mv  use,  is  or  are  entitled,  in  or  by  law  or  equity,  and 
all  my  right,  estate,  title,  interest,  term  and  terms  of  years,  claim  and  de- 
mand whatsoever,  both  in  law  and  equity,  of,  in,  and  unto  the  same,  and 
every  or  any  part  or  parcel  thereof,  unto  my  second  and  third  sons,  John 
BuUer  and  Frapicis  Bnller,  to  have  and  to  hold,  all  and  singular  the  said 
premises  onto  tbe  said  John  Buller  and  Francis  Bnllcr,  and  their  heirs  for 
ever;  and  airthe  rest  and  residue  of  my  goods,  chattels,  rights,  and  credits,    . 
and  all  my  real  and  personal  estate  not  before  hereby  given,  devised,  or 
l^equeathedy  and  all  my  ngbt,  property,  and  interest  therein,  in  or  by  law 
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General  devige 
to  executor  im' 
plieB  that  he  U 
to  have  le^tA 
estate.    Semb. 


Lard  Rosslyn 
wiahed  the  re- 
verse,  as  de» 
visee  ntare 
eiieily  found 
than  heir. 


Em^y  legal 
estate  qf  no 
bentfitf  ita  not 
included  in  ge- 
neral devise. 


General  appH- 
cabilUy  of  this 
rule  QUtsiioned. 


IVheiher  legal 
estate  shall 
pass  is  a  queS' 
tion  of  inten- 
tion. 


Lord  EldonU 
tXfneHsim  of 
raU  in  liray- 


Another  case  wUch  frequenily  occurs  in  practicei  is,  wheit  a 
testator  devisei  bis  resl  estates,  and  his  personal  property,  or 


or  equity,  I  do  herelqr  devise  and  beqoeatli  unto  my  said  second  and  third 
sons,  and  I  do  make,  constitute,  and  appoint  tbem  ny  said  sons,  exccaton 
of  tliis  my  last  will  and  testament*'  To  the  Master's  report,  that  the  legai 
fee  of  premises,  which  if  ere  vested  in  the  testator  as  trustee,  passed  to  die 
devisees  in  fee,  an  exception  was  taken  by  tlie  pnrcliaser  of  the  estate  la 
question,  who  insisted  uiat  it  descended  to  James  Bnller,  the  teststor*8 
eldest  son,  aad  heir  at  law.  Mr.  Mansfield,  for  the  report,  took  the  rule  to 
be,  that  general  words  would  not  pass  trust  estates,  unless  there  appeared 
to  be  an  idtention  that  they  should  pass.  To  which.  Lord  Rosslyn,  Chan- 
cellor, assented,  observing,  that  that  certainly  was  the  then  onderstaBdisg; 
but  perhaps  the  most  convenient  rule  would  have  been  the  reverse,  as  it 
might  be  more  easy  to  find  a  devisee  than  an  heir.  The  exception  vat 
over-ruled. 

In  another  case,  {Brettel  ex  parte,  6  Ves.  577.)  language  equally  general, 
was  considered  as  inadequate  to  the  transmission  of  the  estate  in  question  to 
the  devisee.  The  words  were,  **  ail  the  rest,  residue,  and  remainder  ai  muf 
estate  and  effects  whatsoever,  and  wheresoever,  and  of  what  nature  or  knid 
soever,  1  f^ive  and  beaueath  the  same  unto  my  natural  son,  George  Hall, 
now  a  midshipman,  belonging  to  my  ship  the  Canton^  his  heirs^  execoton, 
administrators,  and  assigns,  for  ever,  to  and  for  hie  and  their  own  prefer  use 
and  behoqf"  And  it  was  held,  by  Lord  Eldon,  against  the  Master's  opinioa, 
that  an  estate  in  the  testator  as  mortf^agee  in  fee,  did  not  pass  to  the  natorsl 
son,  the  words  in  italics,  seeming  to  mdicate  a  contrary  intention.  Besidef, 
said  Lord  Eldon,  the  testator  spoke  of  estates  in  trust  for  him,  and  s«d  no- 
thing about  estates  in  him  in  trust  for  other  persons.  The  inference  fras 
that  was,  that  he  did  not  intend  to  devise  them.  The  discussion  on  ^his  rule 
began  with  Sir  Thomas  SeweU,  and  Sir  Thomas  Sewell's  idea  was,  thst 
tiie  word  *'  my,"  would  not  refer  to  what  did  not  beneficially  belong  to  the 
testator,  llie  will  in  question,  Lord  Eldon  continued,  contained  the  words 
*'  to  and  for  his  own  proper  use  and  behoof."  Probably,  the  testator  meaat 
nothing  by  that,  but  a  meaning  must  be  attributed  to  every  word.  And  iiis 
Lordsliip  said,  he  rather  thought  there  was  not  enough  in  tbt  will  before 
him,  to  pass  the  mortgaged  estate  to  the  infant  devisee,  George  Hall,  wlio 
had  taken  the  name  of  Brettel;  and  his  Lordship  therefore  dismissed  the 
petition.— This  case  was  afterwards  mentioned  in  Brayhroke  v.  inslapp,  abt 
infra,  aad  Lord  Eldon  there  said,  it  came  on  upon  a  petition,  and  was  not 
perhaps  so  attentively  considered  as  the  importance  of  the  point  required, 
but  it  was  not  his  intention  to  say,  that  in  tlie  instance  of  a  dry  trust  estale, 
with  .nothing  more  in  the  will  thau  a  mere  devise  in  general  terms,  that  be 
undctrstood  the  nile  to  be,  that  it  would  not  pass.  This  explanation  makes 
a  material  alteration  in  the  authority  of  Brettel  ex  parte.  It  must  now  be 
considered  as  a  case  sat  generia^  and  warping  tiie  rule  neither  the  one  way 
nor  the  other. 

In  the  Attomeff'Generaiyf.  I%w,  8  Ves.  S76,  1803,  the  Lord  Chancellor 
drew  the  line  of  distinction  between  the  did  and  modem  mle  on  this  subject, 
and  admitted  the  doctrine  to  be,  that  though  in  the  old  cases  it  was  held, 
that  a  devise  of  aU  manors,  lands,  tencmentSt  and  hereditaments,  generally, 
gave  to  the  devisee  those  estates,  of  which  the  devisor  was  only  mortgagee 
in  fee,  yet  the  modem  rule  was.  that  if  the  purpose  to  which  the  testator 
devotes  the  lands,  is  simpiv  to  A.  and  his  heirs,  it  wHl  not  pass  the  mart- 
paged  estates,  clearly  not,  if  they  are  devised  to  a  "variety  of  nsea,  to  which 
It  would  be  very  inconvenient  to  devote  property  whi^  ts  in  the  testator 
merely  as  mortgagee,  as  to  a  charity  for  instance,  or  other  permaaent  pur- 
pose ;  and  his  Lordship  faek),  that  if  the  mortgage  m  fee,  in  the  case  hefere 
him,  were  an  acknowledged  mortgage,  it  was  reasonably  clear,  that  it 
would  not  then  have  passed  by  a  devise  of  all  other  the  testator**  lands  not 
in  his  vrill  before  disposed  of  to  trastees  and  their  heirs  to  raise  portioBs, 
&c. ;  but  in  cohsideration  that  it  was  an  old  mortgage,  and  the  equity  of 
redemption  barred  by  lenglli  of  time,  it  was  the  testator's  own  property, 
and,  therefore,  sufficiently  designated  by  the  above  description: 

The  merits  of  the  doctrine  under  consideration,  were  again  fiiDy  investi- 
gated by  Lord  Eldon,  in  the  case  of  Brayhroke  v.  Hskipp,  8  Ves,  433.  Hit 
Lordship  there  said,  it  was  unsoemly  to  leave  the  qutstiou  uad^ded,  as  in 


OF   A    DEVISE   OF    MORTGAGES.  419 

the  residue  thereof,  in  temw  suflktentl;  comprehensive  to  in- 
clude both^  to  one  pr  more  persons  in  trust  for  some  giyen 


Sergison  ex  parte,  (cited  antea,  206,  of  this  ed.  tn  nolw,)  where  the  money   broke  v.  In- 
was  directed  to  be  paid  into  court,  and  the  infant  to  convey  when  of  age ;  ^ipp, 
for  it  was  an  important  point  and  highly  expedient  Hiat  some  principle 
shonid  be  laid  down  respecting  it,  rather  than  brine  snch  doubts  on  the 
record.     The  case  was  shortly  this: — One  Owen  B.  devised  estates  to  Sir 
R.  A.  and  £.  S.,  and  their  heirs,  upon  trust  to  sell,  to  raise  money  to 
pay  debts,  and  to  settle  the  estates  unsold  to  certain  uses.    Sir  R.  A.,  the 
surviving  trustee,  made  his  will,  and  thereby  gave  and  devised  all  his  real 
estates,  inrhatsoever  and  wheresoever,  unto  his  wife  Dame  Gertrude  A.,  her 
heirs  and  assigns  for  ever.    An  objection  being  talten,  that  the  legal  estate 
of  the  lands  remaining  unsold  and  unsettled  did  not  pass  by  this  will,  but 
descended  to  the  heirs  at  law  of  Sir  R.  A.,  and  two  of  his  co-heirs  being 
infants,  and  another  a  feme  covert,  an  application  was  made  under  tlie 
statute  of  Anne  (7  Anne,  c.  19.)  for  a  reference  to  the  Master,  to  enquire 
whether  the  infants  were  trustees  within  the  act.    The  Master  reported  that 
the  legal  estate  did  not  pass  by  the  will,  and  that  the  infants  were  trustees 
within  the  act.     A  petition  was  then  preferred  to  the  Master  of  the  Rolls, 
praying  him  to  coniinn  the  report,  and  to  direct  the  infants  to  join  in  the 
conveyance.    The  Master  of  the  Rolls  declared  his  opinion  to  be,  that  the 
legal  estate  did  pass  by  the  will,  and  tliat  the  infants  were  not  trustees 
within  the  act,  and  thereupon  dismissed  the  petition.    The  opinion  of  the 
Chancellor  was  now  soueht,  which  Lord  Eldon  said,  he  gave  with  a  good 
deal  of  hesitation  and  difficulty,  on  this  consideration : — Either  the  legal 
estate  was  in  Lady  A.  as  devisee,  or  in  two  infants  and  a  married  woman, 
the  heirs  at  law.    The  case,  therefore,  raised  the  question,  whether  the 
greater  quantum  of  convenience  was  on  the  one  side  or  the  other.    The  case 
of  Sergi$on  ex  parte,  (cited  antea,  206,  n.)  left  the  question  in  very  consi-  Sergison  ex 
derable  doubt.  Lord  Alvanley's  ground  in  that  case  was,  not  that  he  thought  parte,  an  inde* 
the  mortgaged  estate  did  not  pbss,  but  that  the  infant  was  not  a  dry  naked  eisioe  auth6' 
trustee,  as  he  had  an  interest  in  the  money  secured  by  the  mortgage.    ILord   rity, 
Kosslyn  did  not  decide  it,  but  the  heir  offering  to  join,  directed  him  to  join, 
and  the  money  being  the  infants,  made  a  convenient  arrangement,  thinking  it 
reasonable  that  the  infant,  when  of  age,  should  join.    That  case,  tlierefore, 
was  not  a  decision  one  way  or  the  other.    The  distinction  taken  in  the  ai'ji;n-    No  authority 
raent  of  the  Attorney-Gen,  v.  BuUer,  was  stated  witliout  authority.  The  diffi-  for  rule  in  At- 
culty  of  acceding  to  the  Lord  Chancellor's  asscition  in  that  case  was,  that  the   tomey-General 
recent  an tliorities  shewed  plainly,  tliat  tliere  was  no  settled  understanding   y,  Butler, 
on  the  point,  and  the  doubt  and  an-angcment  in  that  case  shewed  it.    Lord 
Eldon  continued  to  remark,  that  the  quantum  of  convenience  could  only  be 
estimated  with  regard  to  each  will.    Upon  a  limitation  of  real  estate  in 
strict  settlement,  with  a  vast  number  of  limitations  over,  contingent  remain- 
ders,  executory  devises,  powers  of  jouituring,  leasing,  raising  sums  of 
money,  &c.  it  was  impossible  to  say,  the  );atcnlion  could  be  to  give  a  dry 
trust  estate  to  such  uses,  for  this  question  i^^ached  upon  tliat,  just  as  much 
as  upon  a  mortgage.    Yet,  in  the  simple  case  of  a  testator  having  an  heir  at 
law,  under  circumstances,  in  which  his  execution  could  not  be  procured,  as 
if  he  were  abroad,  or  if  the  testator  did  nbt  know  him ;  or,  as  in  this  in- 
stance, if  the  heirs  were  two  infants,  and  a  (erne  covert,  who  must  levy  a 
tine,  there  the  argument  of  convenience  was  all  the  other  way,  in  compa- 
rison with  a  gift  of  a  mere  dry  trust  estate  to  an  individual  competent  to  do 
the  acts,  and  at  hand  to  do  them  as  Lady  A.  was.  Hie  last  case  in  the  books 
on  this  point  was  Brettel  ex  parte,  and  Lord  Eldon  certainly  did  not  mean    Brettcl  ex 
to  be  understood  to  put  any  thing,  as  he  was  then  tinderstood  at  tlie.  bar  to  fMfrte  expluin- 
have  done,  upon  the  expression,  that  it  was  given  to  the  use  and  behoof  of  *fi' 
the  party.     His  meaninjj^  was,  that  it  was  probable  the  testator  did  not 
mean,  that  a  mere  dry  trust  estate,  not  \n  a  beneficial  sense  altogether  his, 
shohld  pass  as  his  under  general  words,  when,  if  it  did,  it  was  incapable  of 
anch  a  large  species  of  enjoyment,  as  upon  the  whole  wilLhe  intended  to  give 
in  every  part  of  the  property  devised.    In  the  case  before  him.  Lord  Eldon 
was  disposed  to  concur  with  the  opinion  of  the  Master  of  the  Rolls,  meaning 
rather  to  state  his  judgment,  that  the  rule  was  not,  that  in  every  case  where 
general  words  are  used,  the  property  shall  or  shall  not  pass,  but  that  in    F.rery  part  of 
i-ach  case,  every  part  of  the  will  must  be  looked  to  for  the  intention,  wilh   uull  must  U 
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purpose,  as  payment  of  debts  or  anj  other  object,  and  makes 
such  parties  executors,  and  dies  seised  and  possessed  of  mort- 
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regard  to  such  property.  He  kaew  ef  na  com  ioIUc&  eiaUi  €kit  nil«  U  if,  \htk 
fnwf  eaMee  ^koM  not  pact  muifr  geiaital  warde  mtdeee  ai  mlCMf tM  that  tkeff 
ahmJd  paa$  appeared^  and  he  hulimed  ta  thmk  iheff  waald  paatL  valeaa  U  cmM  k 
coUeetedfram  expreuitnu  in  the  wiU^  or  forpeaee^  er  doiete  ^CJke  teataiert  that 
he  did  not  mean  thetf  should  pate.  In  the  case  in  qnestiony  there  ww  hot  me 
circnmAtance  denoting  any  special  intention.  It  was  the  caae  of  a  diy  tmtt» 
all  the  debts  and  legacies  beUig  long  paid.  There  was,  therefore,  a  pore 
legal  estate  in  this  testator,  nothing  remaining  to  be  done  but  to  re-conrey, 
and  he  was  not  aware  of  any  case,  in  which  a  mere  devise,  in  these  gencnl 
terms  witibout  more,  where  the  question  of  intention  could  not  be  eabsr- 
rassed  by  any  reasoning  upon  the  purpose  or  objects,  or  the  person  of  tke 
devisee,  had  been  held  not  to  pan  the  imet  eetate.  If  there  was  any  such 
case  he  would  abide  bv  it,  but  he  did  not  feel  strons  enough,  opoo  autho- 
rity or  reasoning,  to  dissent  from  the  decision  of  the  Master  of  the  RoUi. 
Lady  A.,  the  devisee,  had,  therefore,  in  her,  the  legal  estate.  Immediately 
after  Lord  Eldon  had  pronounced  his  judgment,  Mr.  BeO,  who  was  tsnuiil 
in  the  cause,  observed,  that  Lord  Hardwicke's  opinion  inCaehormew.Searfej 
(antea,  353.)  was  clear,  that  a  mortgage  In  fee  not  foreclosed,  would  not 

Suu  by  a  general  devise.  The  Lord  Qumcellor  said,  he  did  not  beUcve  Lsrd 
ardwlcke  said  sp,  and  would  look  at  his  notes.    On  a  subsequent  day  bs 
observed,  that  upon  the  best  consideration  he  could  give  this  point,  kn 
opinion  was,  that  the  trust  estate  did  pass,  and  he  must  overturn  Roe  f . 
Reade^  if  he  should  say  otherwise. 
The  rule,  that  the  legal  estate  of  a  mortga|^  in  fee  vriU  not  pern  by  s 

Sneral  devise,  if  any  inconsistency  or  absurdity  arise  in  the  lappoettlon  of 
being  included,  was  still  further  confirmed  by  the  case  of  Jfwfai  cc 
parte,  lOVes.  101.  There,  J.  W.,  a  mortgagee  in  fee,  by  Us  wiO,  dated 
S5th  June,  1794,  devised  as  follows:  **  I  give  and  devise,  all  and  sfaigahr 
m^  messuages,  lands,  hereditaments,  and  premises,  and  all  mv  real  estate, 
or  what  nature,  kind,  or  quality  soever,  and  wheresoever  the  same  are 
situate  and  being,  unto  my  niece  A.  W.,  to  hold  to  her  the  said  A.  W.,  b^ 
heirs  and  assigns  for  ever ;  subject  nevertheless,  and  charged  with  the  pay- 
ment of  one  clear  annuity  of  S0<.,  to  be  issuing  out  of  all  and  singular  ay 
said  real  estates,  and  payable  to  my  said  brother  for  his  natural  tkit/'  Ttom 
the  circumstance  of  ever^jr  thing  being  charged  with  an  annual  outgoiiig  of 
SO/,  it  was  argued,  that  this  rent-charge  might  have  lasted  longer  Unn  the 
mortgage,  and  thence  it  was  collected  and  admitted  by  the  CfaanceUor,  that 
there  was  inconsistency  enough  to  shew,  that  the  testator  did  not  mean  ta 
include  the  estate  he  held  in  mortgage  in  the  senenil  devise,  but  that  tiM 
same  descended  to  his  heir  at  law.  The  will  of  C.  W.,  the  heir  at  law,  was 
then  referred  to,  (bein^  stated  in  the  orighial  bill,)  whereby  he  gave  and 
beoueathed  unto  certain  trustees,  their  heirs  and  assigns  for  ever,  all  such 
real  estates  as  were  then  vested  in  him  by  way  of  mortgage,  the  better  la 
enable  them  his  said  trustees  and  the  survivor  of  them,  and  the  execnton 
and  administrators  of  such  survivor,  to  recover,  get  in,  and  receive  the  pria- 
cipal  monies  and  interest  which  might  be  due  thereon,  and  appointed  the 
trustees  his  executors.  Sir  Samuel  Romilly  argued,  that  Uie  object  of  this 
devise  was  to  enable  the  trustees  to  recover  and  get  in  ^  principal  and  in- 
terest of  the  money  due  upon  the  estates  of  which  ne  was  naortgagee ;  clearly 
his  intention  wis,  not  to  devise  the  estate  which  had  follen  upon  himproba- 
bly  without  his  being  consdons  of  it.  Lord  Eldon  seeming  to  coincide  with 
this  argument,  observed,  that  tiie  more  reasonable  construction  of  this  will 
was,  that  the  devisor  gave  his  mortgages  to  the  two  persons  who  were  his 
executors,  in  order  that  thev  might  use  their  title  under  his  will,  to  get  in  the 
money,  which,  by  virtue  of  that  will,  they  were  to  distribute  as  executors : 
and,  therefore,  his  Lordship  was  of>  opinion,*  that  the  estate  descended  ta 
the  heir  at  law  of  C.  W.,  who  being  an  ufant,  (the  mortgage  money  having 
been  paid  off,)  was  ordered  to  convey  under  The  statute  of  Anne. 

The  remaining  case  on  this  point  (with  the  exception  of  SittendUMf  v. 
Sehiott,  cited  postea,  494,  n.)  is  that  of  WhUeacre  ex  parte^  in  rtVattit 
an  infant,  at  the  Rolls,  ssd  Jutv,  1807,  stated  by  Mr.  Sanders,  In  his  Trea. 
on  U.  Si  T.  vol.  1.  p.  S85,  Sd  edit*  n.  (w).  There  a  mortgagee  in  fee  devised 
**  all  the  rest  and  rotidne  of  his  lands  and  bereditaacnb,  and  goods,  chat- 
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gages  in  fee^  and  odier  real  estates,  in  which  he  has  aix  absolute 
and  entire  interest,  and  of  monej  and  other  personal  property. 

telfly  morigage$f  monies^  and  uauitie$  for  tnoMy,  and  all  other  bis  real  and 
penonal  estate  not  thereinbefore  disposed  of,  unto  his  nephews  S.  R., 
1.  K.y  and  S.  V.,  and  to  his  grand  nephew  S.  W.,  to  be  equally  divided 
between  and  amongst  them  as  tenanU  in  comtnoa,  and  to  their  respective 
heirsy  executors,  and  administrators,  according  to  the  nature  of  their  re- 
spective estates,  and  the  testator  appointed  the  said  four  devisees  exe- 
cutors of  his  will ;  S.  V.  one  of  the  devisees  died,  leaving  an  infant  heir  at 
law;  and  it  was  referred  to  the  Master,  to  enquire  whether  the  heir  was  a 
trustee  or  mortgagee  within  the  7th  of  Anne.  The  Master  reported,  that 
as  the  words  in  the  residuary  clause  appeared  to  him  to  be  sufficiently  com« 
prehensive  to  include  the  legal  estate  in  the  mortgaged  premises,  he  con- 
ceived, that  the  freehold  and  inheritance  of  the  said  mortgaged  premises, 
passed  by  the  will  of  the  mortgagee  to  the  said  S«  R.,  J.  R.,  S.  V.,  and  « 

S.  W.,  as  tenants  in  common ;  and  be  was  of  opinion,  that  the  said  S.  V., 
was  an  infant  mortgagee  of  one  fourth  part  of  the  mortgaged  premises. 
The  Master's  report  was  confirmed,  aud  Uie  infant  was  directed  to  convey 
pursuant  to  the  act« 

The  result  of  the  whole  is,  that  by  a  devise  of  *'  lands,  tenements,  and   Rauit  ofcatiM, 
hereditaments,''  the  legal  estate  of  mortgages  in  fee,  will  not  pass  to  tlie 
devisee,  if  there  be  other  lands,  tenements,  and  hereditaments,  to  supply 
the  devise;  except,  indeed,  the  equity  of  redemption  be  foreclosed,  pur- 
chased in,  or  barred  by  length  of  time,  before  Uie  date  of  the  wiu ;  for  | 
then  the  devisor  >rill  have  lost  his  character  of  mortgagee,  and  have  become 
the  absolute  owner;  and,  consequently,  the  lands  which  he  once  held  in 
mortgage  will,  after  the  equity  of  redemption  is  destroyed,  be  as  much  his 
as  any  other  parts  of  his  property,  and  may  be  well  devised  by  general 
words  descriptive  of  his  own  property  only,  and  thaij  though  there  be 
annexed  language,  which  imports  that  he  still  holds  the  lands  in  mortgage, 
or  as  it  should  seem  from  the  case  cited  postea,  4fi4,  n.,  though  there  be 
a  bequest  of  the  money  only  due  on  the  mortgage.  £t  vide  S.  L.  in  Attorney' 
Getmal  ▼.  Meyriek^  antea,  p.  140.  of  this  edit.    If,  however,  the  testator 
have  DO  other  <<  lands,  tenements,  and  hereditaments,"  than  those  in  mort- 
gage,  the  legal  estate  of  mortgages  in  fee,  will  then  pass  to  tlie , devisee ; 
while,  on  the  other  hand,  if  Uie  mortgage  be  foreclosed,  or  the  equity  of 
redemption  released,  or  barred,  after  the  mortgagee  has  made  his  will,  the 
words  **  lands,  tenements,  and  hereditaments,    will  not  comprehend  the 
new  estate  thus  acquired.    There  must,  in  tliat  case,  be  either  a  codicil  or  a 
republication  to  include  the  lands,  so  newly  acquired,  in  the  will,  2  Vern.  6S5. 
But  if  the  equity  of  redemption  be  not  foreclosed,  purchased  in,  or  barred  by 
length  of  time,  then  a  devise  by  a  mortgagee  in  fee,  of  "  all  the  real  estates 
of  which  he  is  seised"  to  A.  and  his  heirs  generally,  will  pass  tlie  legal  estate 
to  the  devisee.    But  if  the  general  devise  to  A.  be  upon  trusts,  or  for  pur* 
poses,  or  under  limitations,  which  are  Inconsistent  with  the  supposition,  that 
the  BBortgaged  estate  was  meant  to  be  included  in  the  devise,  it  will  be  pre- 
sumed, wat  the  legal  estate  in  those  lands  was  not  intended  to  p2)ss,  and  the 
devise  will  accordingly  be  held,  not  to  include  the  property  in  mortgage,  as  . 
If  tlie  devise  be  of  all  the  mortgagee's  real  estates  to  A.  in  trust  to  sell,  or 
to  A»  for  life,  with  remainder  to  his  first  and  other  sons  successivelv  in  tail, 
or  to  A.  and  his  heirs,  charged  with  the  payment  of  the  testator's  debts  and 
legacies,  or  the  like,  the  legal  estate  will  not  pass ;  for  as  iu  these  cases,  the 
mortgagee  could  not  equitably  bind  the  estate  with  limitations,  or  subject 
It  to  equitable  interests  of  this  kind,  courts  of  equity  will  presume,  that  he 
did  not  intend  to  devise  tiie  mortgaged  estate  for  such  purposes.    To  pre- 
vent the  occurrence  of  questions  of  this  sort,  it  is  always  advisable  to 
insert  In  wills,  an  express  devise  of  estates  held  by  the  testator  in  mortgage, 
with  a  declaration  for  what  purpose  they  are  so  devised*    A  form  of  this 
clause  will  be  added  in  the  Appendix,  No.  XXVII. 

It  may  not  be  without  its  use  to  remark  here,  that  with  respect  to  the   Legatee  of 
debt  due  on  mortgaee,  the  more  eligible  plan  is  to  make  the  fftecifc  legatee   mortgage  mo- 
axecmiar  as  to  that  debt ;  for  otherwise  on  the  legatee's  instituting  a  suit  at  law   ney  ahoutd  be 
to  recover  the  same,  a  letter  of  attorney  from  the  execntor  will  be  neces-   exeeutor  a$  to 
sary,  to  enable  the  legatee  to  sue  in  the  executor's  name,  see  Wood.  Ins.  thai  debt. 
S3Qi   aad  though  there  be  a  covenant  in  the  mortgage  deed  with  the 
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It  is  apprebendedy  that  in  such  cases  the  mortgages  in  fee,  thit 
is,  the  testator's  Whole  estate  and  interest  in  the  mortgaged 


mortgagee,  his  execntors,  admimstrators,  and  asaigtu,  yet  if  the  testator 

be<}ueath  only  the  sam  due  on  the  mortgage,  an  action  for  it  cannot  be 

maintained  by  the  legatee  ;  for  the  covenant  for  payment  of  the  money  is 

a  personal  covenant,  of  which  the  executor  alone  can  take  advantaiie. 

Legatee  cannot  Th^  y,^  decided  in  the  recent  case  of  Canham  v.  HuMt,  «  J.  B.  Moore,  164, 

take  advantage    where  a  mortgagee  for  a  term  of  1000  yearg  made  his  wiU,  and  thereby, 

0/  carenttntfmr    after  reciting  Uie  indenture  of  mortgage,  gave  and  bequeathed  to  the 

paynunt  of  mo-  plaintiff  the  sum  of  money  due  and  owing  to  him  (the  said  tesUtor)  from  the 

'*^*  defendant,  who  was  the  mortgagor,  by  virtue  of  the  proviso  contained  m 

the  said  indenture,  and  appointed  one  W.  Canham  and  the  plaintiff  eie- 
Ctttors.  John  Canham,  the  legatee  and  plaintiff,  brought  all  action  m  his 
own  name  against  the  defendant  for  the  money  due  on  the  mortgage,  after 
having  obtained  an  express  assent  to  the  bequest  by  his  co-executor,  which 
was  nilly  proved.  The  day  appointed  for  payment  of  the  roonev  in  the 
mortgage  proviso,  had  elapsed,  without  payment,  in  the  testator's  lire-time, 
llie  court  of  Common  Pleas  was  of  opinion,  that  the  plaintiff  had  no  came 
of  action :  the  only  question  was,  whether  he  could  avail  himself  under  the 
circumstances  disclosed  by  his  declaration.  This  depended  entirely  on  the 
construction  of  the  covenant  made  between  the  defendant  and  the  testator. 
It  was  quite  clear  that  a  personal  covenant  could  not  be  assisned.  It  hsd 
been  urged,  that  as  the  testator  died  possessed  of  tiie  remainder  of  a  mort- 
gage term  of  1000  years,  that  the  plaintiff  might  sue  as  bis  assignee;  but 
the  court  thought  uiere  was  no  ground  for  saying  he  could  do  so ;  for  oa 
his  death  the  remainder  of  the  term  vested  in  the  plaintiff  and  his  co-exe- 
cutor. The  sum  only,  which  was  due  to  the  testator  from  the  defendant  on 
the  mortgage  deed,  was  bequeathed  by  the  former  to  the  plaintiff,  no  other 
interest  bemg  transfetred.  This  therefore  was  merely  a  personal  covenant, 
of  which  the  executors  alone  could  take  advantage.  Tne  Anontfuunu  coe 
.    .  in  Godbolt,  p.  140,  was  particularly  applicable  to  shew  tliat  this  was  a  co\» 

*  ?'*^'*  ^J"  lateral  covenant  It  had  also  been  well  observed,  that  the  covenant  wts 
Mte  advantage  broken  in  the  Ufe-tirae  of  the  tesUtor :  and  the  case  of  Lewes  v.  RUte, 
t'  ^**^^^r^^  Cro.  Eliz.  833,  determined  tiiat  an  assignee  could  not  maintain  an  acQoa 
r^Ti  •  *"  I  ©«  a  hreaeh  t^  covenant  before  his  own  time.  The  court  was  therefore  of 
own  ume  only,     ©pinion,  that  this  action  ought  to  have  been  brought  in  the  name  of  both 

executors,  by  whom  alone  it  could  have  been  maintained. 
Devise  of  mart*      As  to  mortgages  for  years,  it  may  be  remarked,  that  if  the  money  only 
goges/or  years,  be  given  to  the  legatee,  then  over  and  beyond  the  executors  assent  to  thie 

legacy,  an  assienment  of  the  legal  estate  of  the  mortgage  term  should  be 
procured  from  the  executor,  to  complete  the  title  of  uie  legatee.  But  if 
the  testator  make  a  specific  bequest  of  the  term  to  the  person  to  whom  he 
bequeatlis  tlie  mortgage  debt,  then  the  assent  of  the  executor  to  the  whole 
bequest  will  be  sufficient.  The  legatee  can  then  recover  his  money  in  equity. 
In  transferring  or'paying  off  the  mortgage,  it  will  be  always  prudent,  espe- 
cially in  recent  transactions,  to  make  the  executor  an  assignmg  party,  not 
only  for  the  purpose  of  recording  his  assent  to  the  bequest,  but  also  to 
embrace  any  legal  estate  which  doubts  may  suggest  is  remaining  hn  him 
through  the  supposed  inefficient  language  of  the  will. 
Scotch  mort'  In  Uie  close  of  this  note  it  may  not  be  amiss  to  notice,  tiiat  general  words 

gage  not  de-  in  an  English  will,  will  not  pass  a  mortgage  of  lands  in  Scotland ;  and 
visabk  by  Fsng'  though  the  will  direct  the  Scotch  mortgage  to  be  taken  as  personal  pro- 
lish  will.  It  perty,  yet  that  direction  will  not  be  of  any  avail.  In  Johnstone  v.  Bakery 
descends  to  heir  4  Madd.  Rep.  474,  n.  (a),  C.  J.  being  entitled  to  a  moiety  of  25,000^,  sc- 
at  law  of  mort'  cured  by  an  heritable  bond  of  certain  lands  in  Scotland,  being  in  fact  a 
gagee.  Scotch  mortgage,  by  his  will  dated  10th  April,  1811,  gave  and  bequeathed 

unto  trustees,  their  heirs,  executors,  and  administrators,  all  and  singular 
his  real  and  personal  estates,  of  what  kind  soever  in  Great  Britain,  Ame- 
rica, or  elsewhere,  upon  tlie  trusts  therein  mentioned.  And  the  testator 
by  his  will  directed,  that  all  his  property  and  securities  for  money  in  Scot- 
land, should  be  considered  as  personal  estate,  and  pass  to  his  trustees,  as 
far  as  he  could  by  his  will  affect  the  same,  as  if  the  same  had  been  his 
pcrsoual  estate  in  England ;  and  that  all  hi&  estate  and  interest  therein, 
of  what  nature  or  kind  soever,  should  pass  to  and  vest  in  his  said  trustees, 
their  heirS|  executors,  administrators,  and  assignt.    The  Lord  Advocate  of 
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hnis,  as  well  as  the  money  secured  tberebj,  would  pass;  for 
such  a  devise  to  persons  constituted  executors^  who,  without  it, 
would  be  entitled  to  receive  the  money  due  on  the  mortgages  . 
and  apply  it  as  directed,  implies  the  intent  of  investing  the 
devise  widi  the  legal  estate  in  the  securities,  as  expedient  for, 
and  subservient  to,  the  execution  of  the  trusts  of  the  executor- 
ship (/)(o). 

But  after  a  decree  for  foreclosure  nisi  (jll),  and  d  fortiori,      [  452  ] 
after  such  decree  is  made  absolute,  mortgaged  estates  will  pass  fj^gciosure^n^f 
by  wards  in  a  subsequent  will  applicable  to  a  devise  of  real  *'  My  freehold 
property.     G.  being  indebted  to  H.,  his  brother,  640/.  (»i)  ^^Ismo^^ges 
devised  to  him  a  mortgage  of  693i.  of  which  he  had  gotten  a  i»A<^* 
decree  of  foreclosure,  but  before  the  account  was  taken,  or  the 
mortgagor  absolutely  foreclosed,  in  these  words,  ''  And  to  my 
brother  and  his  heirs,  my  other  freehold  estate  in  Feversham." 
Et  per  curiam,  the  lands  in  mortgage,  being  devised  as  real 
estate,  shall  be  considered  as  such  between  the  devisor  and 
devisee  (p). 

(2)  Vide  Ex  parts  Sermon,  4Ve8.  caose  to  the  contrary  on  or  before 

Job.  147.  a  day  appointed  by  tiie  court;  and 

(IZ)  [That  is,  after  a  decree^  declar-  before  the  arrival  of  that  day.— £d.3 

ing  that  the  mortgagor  shaU  stand  (n)  Garret  v.  Even,  Mo&ely,  3(34. 
foreclosed,  (tUsi)  uutesa  he    shews 


Scotlanify   to  whom  the  matter  was  referred  by  the  Master  of  the  RolK^, 

stated  his  opinion  to  be,  that  the  wiU  was  indtectaal  for  conveying  the 

heritable  debt  in  question ;  but  that  the  same  did,  on  the  death  of  tlie  said 

testator,  legally  descend  to  his  eldest  son  and  heir  at  law.    And  Sir  W. 

Grant,  M.R.  decreed  accordingly.    In  anoUier  case  ^Biicc(£ic^A  v.  Hoare,  But  English 

4  Madd.  Rep.  467)  heritable  bonds  ^together  witli  EngUsh  bonds  and  mort-  moriguge  being 

gages,  by  way  of  collateral  security,)  were  given  on  a  loan  of  money  to  a  given  as  colla- 

domiciled    BngUslnnan,  who  made  his  will,  disposing  of  his  property  in  teral  security^ 

general  terms.    It  was  held,  that  this  wiU  effectually  passed  the  money  due  general  words 

on  snch  securities ;  and  that  the  heir  at  law  of  the  testator  had  no  claim  in  effectual^  and 

respect  of  the  heritable  bonds.    The  Vice- Chancellor  Sir  John  Leach  ob-  l%eir  a  trustee 

serving,  that  in  Johnstone  v.  Baker  the  heritable  bond  was  the  only  security   as  to  Scotch 

given,  and  could  not  pass  by  the  English  will.    Where  however  there  were   niortgagc, 

several  securities  for  the  same  debt,  an  assignment  or  gift  by  the  creditor 

of  one  security  was  an  assignment  or  gift  of  the  debt ;  and  neitlier  the 

creditor  nor  his  representatives  would  be  permitted  to  set  up  tlie  other 

securities  for  the  purpose  of  defeating  that  assignment  or  gift.     It  followed 

therefore^  that  as  to  the  securities  not  given  by  the  will|  the  heir  of  the 

te8tator  was  a  trustee  for  the  legatee. 

(O)  In  a  case  of  this  kind  the  concurrence  of  the  heir  at  law,  if  it  can   Concurrence  of 
be  obtained,  should  never  be  dispensed  with ;  and,  in  doubtful  cases,  it  heir  advised. 
may  be  laid  down  as  a  general  rule,  that  a  conveyance  should  be  taken 
from  both  the  devisee  and  heir,  in  order  that  the  purchaser  may  have  a 
title  quacunque  tia  data. 

(P)  When  a  mortgage  has  been  foreclosed,  or  the  equity  of  redemption   Lands  will  pau 
released  to  the  mortgagee,  his  tide  relates  no  longer  to  the  money  but  to   by  general  de- 
the  l%nd.    The  estate  becomes  vested  in  the  mortgagee  absolutely ;  and  vise  aft  erf  ore- 
though  he  may,  through  mistake,  continue  to  treat  the  property  as  still  in   closure^  if  so 
'  mortgage,  yet  the  equity  of  redemption  wiU  not  be  revived ;  and  if  an  in-  intended, 
tention  to  include  the  lands  in  the  devise  can  be  clearly  collected  from  the  though  treated 
language  of  the  will,  the  lan(|s  will  pass,  provided  the  will  be  executed  for  as  in  mortgage. 
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4fi€r  deviu,         jf  ^  devise  be  made  of  lands  mortgaged  (n),  no  decreei 

hetr  not  ant'  ^  w       *  ^^ 

« 

cMMry  purtu 

to  $mUs.  •  (m)  ^<^  ^-  y^i^^y  ^  ^*  ^^P-  ^  antea,  p.  499. 


Bequnt  </  mo- 
fiey  A«U  io 
carry  vUerest 
in  land  under 
eircumsiancet, 
S.  L.  anteaf 
185. 


gage/orecloted. 


the  devise  of  real  estate,  and  be  made  or  repaUiahed  after  the  decree  of 
foreclosure  has  been  pronouoced.  A  modem  c^se  has  carried  this  doctrine 
to  a  considerable  lenath.  By  a  will  dated  l5th  of  March,  1798,  and  attested 
bv  three  witnesses,  the  testator  (having  in  1795  obtained  a  decree  of  fore* 
closure  of  a  mortgage  made  to  him  in  fee  of  estates  in  Lancashire,)  made  the 
following  disposition :— <*  I  now  proceed  to  will  and  bequeath  all  the  pro- 
perty 1  may  die  possessed  of,  after  paying  my  legal  debts  and  funeral  ea- 
pences,  as  follows  (vis.)  I  will  and  bequeath  to  Harriet  my  wife,  for  her  na- 
tural life,  the  interest  or  proceeds  of  certain  farms  in  the  county  of  Lancas* 
ter,  mortgaged  to  me  for  S500I.,  the  documenU  whereof  are  now  in  the  pos- 
session of  A.  B. ;  and  I  hereby  declare  it  to  be  my  will  that  the  beqoiesti 
aforesaid  shall,  after  the  decease  of  my  said  wife,  be  disposed  of  In  manner 
following ;  to  my  daughter  Harriet  one-third  part  of  my  property  m  the 
English  funds ;  item,  one^ikird  part  qf  the  sum  rf  25002.,  pnneipii  wmnew 
disposed  tf  in  mortgage  ^  farms  as  aforesaid ;"  and  the  remaining  two-thiros 
to  other  caildren.  Upon  a  qnestion  from  the  court  it  was  admitted,  that 
the  subject  of  the  bequest  was  only  the  sum  of  tSOOl,,  subject  towUeh 
the  estate  descended  to  the  heir.  The  will  had  not  been  proved ;  bnt  the 
Master  of  the  Rolls  said,  he  would  give  his  judgment  supposing  it  dab/  en* 
euted.  On  a  subsequent  day  his  Honor  remark^,  that  if  tka  wiU  were  pro- 
perhj  executedy  he  was  of  opmion  the  lands  in  question  passed  hj  it.  The 
mortgage  which  the  testator  had  originally  upon  tiie  estate  being  foreclosed, 
the  estate  became  al»olutely  his ;  and  in  strictness,  at  the  date  of  the  vrill, 
there  was  no  estate  mortcaged  to  him,  nor  any  money  due  to  him  on  mort- 
gage. The  mortgage  bemg  extinct,  the  land  was  his  own.  The  testator 
seemed,  however,  not  to  have  very  well  understood  the  effect  of  a  foicclo- 
sure,  and  stUl  continued  to  describe  as  a  mortgage  the  interest  he  had. 
If  his  interest  had  been  really  such,  the  Master  of  the  RoUa 

there  was  no  doubt  but  that  a  gift  qf  the  money  would  have  carried 

in  the  land  upon  wlaeh  it  was  secured,  [As  to  uils,  see  antea,  p.  t67,  of  this 
ediL  n.  (L).j  The  question  was,  what  he  meant  to  comprehend  in  tiie  de- 
scription ;  whether  only  the  money  originally  lent  on  mortgage,  or  all  the 
interest,  which  at  the  date  of  the  will  he  had  in  him,  and  which  had  b^a 
acquired  in  consequence  of  that  mortgage.  The  vrill  was  throughout  very 
inaccurate.  The  devise  of  a  life  interest  to  his  wife  was  expresaed  in  one 
way ;  that  of  the  remainder  to  the  children  In  another.  The  first  seemed 
to  import  the  interest  In  the  land ;  the  other  the  interest  in  the  money ;  yet 
it  was  evident  that  in  both  instances  he  meant  to  speak  of  precisely  the 
same  subject.  The  devise  to  his  wife  was  thus  expressed,  *'  rtem,  fbr  her 
natural  life  the  interest  or  proceeds  of  certain  farms  in  the  county  of  Lan- 
caster, mortgaged  to  me  for  i500l.'*  That  undoubtedly  i^ave  her  a  right  to 
the  produce  of  those  farms ;  she  became  tenant  for  life  by  the  devise. 
Afterwards  he  stated  his  intention,  that  the  children  should  enjoy  after  her 
decease,  apportioning  among  them  all  the  beqiiests  aforesaid ;  bat  in  that 
apportionment  he  changed  the  phraseology :  instead  of  giving  as  he  had 
given  to  his  wife  the  farms  mortgaged  to  him,  he  gave  '*  the  sum  of  iSOOf., 
principal  money  disposed  of  in  mortgage  of  farms  as  aibresaid."  Tliis 
seemed  to  his  Honor  not  to  have  been  a  difference  of  intention,  bvt  ta  pro- 
ceed from  the  general  inaccnracy  apparent  thronghout  the  will,  and  that 
sort  of  doubt  which  appeared  to  nave  pervaded  his  mind  with  regard  to  the 
nature  of  his  interest  in  the  subject ;  speaking  of  it  sometimes  aa  money, 
sometimes  as  land,  sometimes  of  the  farms  as  representina  the  monry, 
sometimes  of  the  money  as  representing  the  farms.  The  question  was,  whe- 
ther he  meant  to  separate  the  money  from  the  land,  or  to  give  all  his  inte- 
rest, whether  land  or  money,  to  die  same  person.  The  latter  was  Sir  If. 
Grant's  opinion ;  for  it  was  one  bequest ;  and  by  that  an  entire  disposition 
of  the  property ;  the  testator  never  intending  to  give  the  money  as  a^cfaarge 
On  the  land,  and  to  leave  tiie  land  undisposed  of,  as  it  would  be  if  his  in- 
tention was  not  by  these  devises  to  give  all  the  interest  he  had  in  the  lands. 
Conscquontly,  if  the  will  was  duly  exei-uted^  Sir  W.  Grant  held,  tiiat  eM  the 
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to  tiedeem,  of  be  foreclosedi  ctn  be  made  against  the  heir 


testator's  interest,  in  the  lands  in  question,  passed  to  liis  three  daughters 
the  devisees.    SiibersckUdi  v.  Schiott^  S  Ves.  &  Bea.  49. 

In  tist  preceding  case,  the  decree  of  foreclosure  was  made  three  years 
previously  to  the  date  of  the  will.  If  it  had  been  made  subsequently  to  the 
will,  and  the  will  had  not  been  republished,  a  different  decision  would  have 
ensued ;  as  in  the  following  case,  before  Sir  John  Leach,  Vice-Chancellor, 
involving  precisely  the  same  circumstances  as  that  of  SUberukUdt  v.  Sckiott^ 
ttbi  snpra,  excepting  that  the  will  was  made  nearly  two  years  befbre  the 
final  decree  of  loreclosure.  An  ingenious  line  of  argument  was  pursued  in 
the  case  before  the  Vice-ChanceUor,  in  analogy  to  the  technical  doctrine  of 
jrelation  at  law,  bnt  it  did  not  prevail.  Sir  W.  Grant's  decision  in  SUben^ 
ehUdt  T.  Schiott  was  wholly  overlooked  ;  Qot  however  that  it  was  absolutely 
necessary  to  have  been  cited,  ^et  it  bore  materially  on  the  point  before  the 
court,  which  was  to  the  foUowmg  effect  :— 

A  testator  being  in  possession,  as  mortgagee,  of  two  estates  in  the  island 
«f  Jamaica,  called  Brawtpion  and  Brfan,  filed  a  bill  in  the  English  conrt  of 
Cliancery  against  the  mortgagors,  for  a  foreclosure  of  the  mortgage.  By  a 
decree  dated  6th  July,  1805,  it  was  ordered,  that  the  Master  should  take 
an  account  of  the  principal,  interest,  and  costs ;  and  that  upon  payment  of 
the  same  by  the  mortgagors  on  a  day  to  be  named  by  the  Master,  the  mort- 
gagee should  re-convey,  Stc, ;  or  in  default  the  mortgagors  should  be  fore- 
closed. The  Master  named  the  S  1st  Januaiy,  1807,  for  the  payment  of  thm 
money,  which  not  being  then  paid,  a  final  decree,  dated  6th  February,  1807, 
was  made,  declaring  tiie  mortgage  foreclosed,  and  the  mortgagors  abso- 
lutely debarred  of  all  right,  title,  interest,  and  equity  of  redemption,  of, 
in,  and  to  the  said  mortgaged  premises  accordingly.  The  testator,  l^  his 
win  dated  14th  December,  1805,  devised  to  certain  trustees  therein  men- 
tioned, all  his  plantation,  lands,  and  tenements,  whether  freehold  or  lease- 
hold, situate  in  the  island  of  Jamaica,  and  all  other  his  real  estate  and 
chattels  real  in  the  said  island,  to  hold  the  same  unto  and  to  the  ose  of  the 
said  trustees,  their  heirs,  &c.  upon  the  trusts  thereinafter  mentioned.  And 
the  said  testator  devised  to  his  said  trustees,  their  heirs,  dec.  all  the  estates, 
which  at  the  tune  of  his  decease  should  be  vested  in  him  upon  any  trusts, 
or  by  way  of  mortgage,  of  which  he  had  power  to  dispose  by  that  his 
win,  upon  the  trusts,  and  subject  lo  the  equity  of  redemption,  which  at  the 
time  or  hi«  decease  should  be  subsisting  or  capable  of  faking  effect  therein 
respectively ;  but  the  money  to  be  securM  on  such  mortgages,  he  directed 
to  be  considered  and  taken  as  part  of  his  personal  estate.  The  testator 
died  in  March,  1807,  on  his  passage  to  England.  The  Question  arising  on 
this  wUl  was,  whether  the  estates  which  the  testator  hela  as  mortgagee,  at 
the  date  of  his  wUl,  but  which  he  had  foreclosed,  as  above  statd,  before 
Ills  death,  passed  by  bis  will,  or  descended  to  his  heir  at  law.  In  support 
of  the  devise  it  was  contended,  that  the  final  order  of  foreclosure  related 
back  to  the  decree  atst,  and  had  the  effect  of  vesting  the  estate  fVom  the 
time  of  the  decree  nut ;  and  that  Selwyn  v.  Selwifn^  t  Burr.  1131,  was  ana* 
logons,  where  it  was  held,  in  the  case  of  a  common  recovery,  that  the  judg- 
ment had  relation  to  the  return.  On  the  other  hand  it  was  argued,  that  the 
foreclosure  did  not  operate  from  the  time  of  the  first  decree ;  that  decree 
being  merely  interlocutory  and  prospective,  depending  upon  the  condition 
of  payment  or  non-payment  or  the  mortgage  money ;  for  the  foreclosure 
was  open  nntil  the  31st  January,  1807,  the  period  fixed  by  the  Master  for 
the  payment  of  the  mortgage  money,  and  until  default  of  payment  at  that 
time,  and  the  final  order  on  the  dth  February,  1807,  the  testator  was  mort- 
gagee only.  Upon  that  order  the  foreclosure  took  place,  and  the  testator 
acquired  a  new  estate,  which  he  had  not  at  the  date  of  his  will ;  and  that 
tlie  testator's  heir  at  law  therefore  took  the  estate,  the  wiU  not  having  been 
republished.  The  V  ice-Chancellor  was  of  the  same  opinion.  His  Honor 
said,  there  was  neither  authority  nor  principle  for  stating  that  the  order  of 
foredosore  related  back  to  the  decree  for  the  account.  At  the  date  of  the 
will  the  Brampton  and  Bryan  estates  were  mortgages,  and  could  not  pass 
by  the  general  devise  of  all  lands  in  strict  settlement,  because  the  testator 
having  no  power  to  fetter  these  estates  with  a  strict  settlement,  it  was  not 
lo  |>eintended  that  he  meant  to  do  it  A  testator  raiglit,  if  he  pleased, 
give  by  his  will  all  his  interest  in  mortgages  to  which  he  might  be  Entitled 
at  the  time  Of  hb  deatb|  because  a  diortgage  was  in  substance  a  chattel 


Last  andnurt 
doe  dUtuk' 
gvUkid. 
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of    tbt  devisor,  but    only  against   the    moitgagor    atid  kb 
heirs  (q). 
pevueofprin-      A  devise  of  money  on  mortgaee  does  not  carry  the  interest 

etpal  does  not        .  .    •        .  ^    .       «       ■      ^  t 

cah-ff  iniereat,     due  at  the  time  of  the  death  of  the  testator. 

[  453  ]  Thus,  where  R.  made  his  will  (o)  and  thereby  gave  to  T.  300/. 
which  he  had  at  intereU^  secured  by  a  mortgage  on  the  eUate  of 
M. ;  and  also  gave  him  all  the  messuagei^  latids,  and  tenementSf 
conveyed  for  securing  the  payment  of  that  money,  until  the  tarn 
should  be  paid  and  discharged ;  and,  soon  after  making  his  wiU, 
died,  at  iR*hich  time  two  months  interest  was  doe  on  the  mort- 
gage. The  Lord  Qiancelior  was  of  opinion,  od  ezcepUoos  ts 
die  Master's  report,  that  only  the  principal  sam  of  300/.  which 
was  secured  by  the  mortgage,  passed  by  the  will,  and  that  the 
devisee  was  not  entitled  to  any  interest  due  thereon.  His  Lord- 
ship said,  that  if  there  had  been  only  the  first  clause  in  the  will, 
it  would  have  been  extremely  clear  that  only  the  principal  sum 
passed  tliereby,  and  that  the  interest  due  did  not  pass ;  for,  Aat 
clause  could  have  conveyed  nothing  but  the  principal  sum  of 
300/.  for  which  the  mortgage  was  made  a  security.  And  his 
Lordship  compared  thb  to  the  case  of  a  man's  giving  a  bond  to 
,  another,  in  which  a  third  person  was  become  bound  to  him ; 

there,  the  principal  sum  only  passed,  and  not  the  intemt 
[  454  ]  incurred  upon  it  in  the  life  of  the  party ;  the  reason  of  which 
was,  that  die  testator  appeared  to  have  intended  to  convey  some- 
thing that  was  certain,  and  not  that  which  was  imcertain.  The 
question  then  was,  whether  the  subsequent  words  ''  ^nd  abo 
I  give  him  all  the  messuages^  lands,  tfc,'*  made  any  difference. 
Had  this  clause  gone  no  farther  than  to  have  conveyed  the 
messuages,  lands,  and  tenements,  secured  for  the  payment  of 

(o)  RoberU  y.Kuffin, Bsniard.  t59.  ^S.  C.  t  Atk.  113. 

\  interest.    At  the  time  of  the  testator's  death,  in  the  present  case,  the 

Brampton  and  Bryan  estates  were  not  mortgages  for  chattel  interests;  thef 
liad  hccome  the  fee-simple  estates  of  the  testator,  by  the  order  of  foreclo- 
sure of  the  5th  ^ebniary>  1807,  and  conld  not  pass  by  any  antecedent  wiD. 
Thompson  v.  Otaniy  4  Madd.  Rep.  438. 
Mortgage  ofrC'       (Q)  There  is  some  obscnrity  in  this  passage.  The  principle  to  be  collected 
versim,  hdr       from  the  case  quoted  is,  that  if  the  devisee  of  a  mortgage  of  a  dry  reversioo, 
must  pay  mo-  \   prefer  his  bill  against  the  heir  of  the  mortgagor  to  foreclose,  it  will  be 
tiry,  or  be  fort"    decreed  that  the  heir  of  tiie  mortgagor  shall  pav  the  mortgage  money  with 
closed.  damages,  or  the  lands  will  be  decreed  to  the  plamtiff  to  be  sold  for  satisfac- 

tion of  his  debt.  As  to  the  necessary  parties  to  bills  to  redeem,  see  antea, 
348  and  499 ;  and  as  to  bills  for  foreclosure,  postea,  Ch.  XXI.  '<  Foreclo- 
sure." In  the  Index  to  the  4th  edition,  title  «  Decree,**  are  the  following 
words  *..  *'  Decree  to  redeem  or  be  foreclosed,  not  made  against  the  heir  of 
a  devisor  of  lands  mortgaged,  but  only  against  the  mortgagor  and  his  heirs, 
557.*'  This  is  a  more  pcrspicuoas  reading  than  the  paragraph  in  the  text, 
-but  the  page  referred  to  contains  no  such  point*  The  ngures  557  were 
|)robably  a  mistake  for  452. 
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the  money,  it  might  bate  been  more  doubtful,  whether,  under 
these  frords,  the  interest  might  not  have  passed  as  well  as  the 
principel.  For  it  might  have  been  said  that  those  Words  were 
only  descriptive  of  the  lands  that  were  mortgaged,  and  that, 
nnder  those  words,  the  testator  might  have  intended  to  have 
given  the  whole  that  was  secured,  namely,  the  interest  as  well 
as  the  principal.  However,  his  liordship  said  that  would  have 
been  a  strained  construction.  But  the  words  in  this  clause  did . 
not  rest  (here,  for  they  went  on  and  said  "  until  the  same  thould 
be  paid  and  discharged,"  that  was,  until  the  300/.  be  paid  and 
dijtcharged.  ^nd  from  thence  an  ailment  might  be  drawn, 
that  nothing  but  the  300/.  was  intended  to  inss  :  besides,  the 
ordinary  rale  in  the  construction  of  wills,  was,  that  where  a 
former  chute  in  a  will  teat  express  and  particular,  a  subte- 
quent  clause  that  teas  dark  and  obscure  thould  not  erdarge  it.  I  455  j 

Atid  as  a  bequest  of  the  principal  will  not  transfer  the  inte-  Daitt  of  in- 
rcst  due  on  a  mortgage,  so  neither  will  a  bequest  of  the  ar-  '^^  tiLl^t. 
rears  transfer  the  principal.  Testatrix  having  a  mortgage  for 
4000/.  (/>)  upon  the  estate  of  which  her  brother  was  tenant  for 
life,  and  also  having  her  brother's  bond  for  120/.  arrears  of 
interest  upon  the  mortgages,  disposed  in  this  manner  :  "  1  give 
to  my  brother  L.,  the  arrears  of  my  mortgages  upon  his  estate, 
likewise  a  bond  from  him  in  my  possession,  to  be  delivered 
to  him."  The  question  was,  whether  these  words  included 
the  principal  due  on  the  mortgage?  Et per  curiam,  the  arrears 
of  a  mortgage  does  not  mean  the  mortgage  itself,  but  what 
may  be  then  dile  for  interest ;  in  a  word(B),  what  may  be  due 
at  her  death. 

A  doilUt  is 'made  by  the  reporter  of  the  case  of  ElHi  v.    Dtvi*erfmon. 
Giiavaa  {qj,  (determined  in  (he  32  and  3S  Car.  2.  which  was  a°uiuu'io»'b*- 

ingmto/  ital. 

ip)  Ha^ltm  V.  Liosi,  jVa.  jnn.  J16.        (,)  S  Ch.  Ca.  BO,  V"*.  68*       ff  ^^^^  (»> 


(R)  "  In  B  will,"  and  not  "  in  a  word,"  i«  tlie  language  of  tlie  report. 

(S)  Tliat  i»,  in  sqiilty  bnt  not  at  law;  for  to  piisi  llie  tej^l  eslate  of  a 
morrfcage  in  tec,  thi;  will  of  Uie  mortgagee  must  Ire  executed  in  the  presencu 
of  lUree  or  more  witnesses.  It  i«  admitlcil,  on  all  hands,  tbat  iht  mortgagor 
even  In  cqnity,  cannot  pass  his  equitable  title  by  a  will  ooaitcsted ;  and  if 
the  mortgagee  were  also  under  the  same  reslricUoa,  the  etatitlc  would 
operate  two  ways,  and  equity  wonld  be  inconsiitent  with  itself,  inasmuch  us 
<uch  double  operation  of  the  atatnte  wonM  imply  the  eiiitence  of  (he  real 
estate  at  tbc  same  moment  ia  two  persons  distinctly.  Tlie  mortgagee  too, 
an  observed  in  tlie  note*  to  p.  388,  seems  tohavear^lif  rather  than  an 
«tale;  and,  as  such,  an  equitable  interest  readily  transmbsible  by  an  un- 
alteited  devlw.  But  at  law  lie  has  the  legal  csUtc,  which  cannot  be 
devised  iu  any  otlicr  manner  than  by  a  will,  exccSted  and  attested  pur- 
Mianl  to  the  stHdite  of  frauds,  Tbii  sabject  will  be  investigated  more  in 
detail  In  the  foUowiug  Dole. 
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between  two  and  three  yean  after  the  making  of  the  ttatate  ef 
[  456  ]  frauds)  whether,  if  a  mortgagee  had  devised  the  mortgaged 
lands  by  will  in  writing,  but  not  attested  according  to  that  statute 
(and  the  will  had  been  proved  in  the  Ecclesiastical  Court)  the 
devisee  or  the  executor  should  have  the  land  or  money,  whea 
clearly  the  devisor  meant  the  executor  should  not  have  it  i  The 
answer  to  which  question  seems  to  me,  to  depend  upon  die 
solution  of  another,  namely,  whether  a  devise  by  a  mortg^ee  of 
lands,  mortgaged  to  him,  be  within  the  fifth  section  of  the 
statute  of  frauds  (r) .'  For  if  it  be  the  intention  of  the  deviior, 
however  strongly  expressed,  will  not  affect  the  property  devised, 
or  interrupt  it  in  its  course  from  the  testator  to  those,  to  whosN 
by  the  designation  of  the  law,  it  would  have  passed,  had  ^  such 
will  been  made  or  intention  expressed :  unless  the  circumstsnoes 
required  thereby  (among  which  is  that  of  being  signed  by  the 
party  devising,  or  some  other  in  his  presence  and  by  his  cbec- 
tion,  and  subscribed  in  his  presence  by  three  or  more  vritaeMi) 
had  been  actually  complied  with. 
No  exprm  m-        I  have  not,  in  the  course  of  my  researches  upon  this  subject, 

*T457T'   "^^^  ""**  ''"^.  ''^''  "P«»^y  determined  upon  this  point;  the 
''  "*      reason  of  which  I  apprehend  to  be,  that  it  has  been  univemDj 

held  to  be  out  of  the  statute,  the  words  of  which  are,  that,  ''  ill 
devises  of  landt  and  tenements  shall  be  in  writing,  &c.  (i); 
which  words,  being  confined  to  real  property  only,  deailya^ 
dude  mortgages.  For,  as  the  words  lands,  tenements,  asd 
hereditaments^  in  a  devise,  have  been  determined  not  to  inclnde 
mortgages  (/),  if  there  was  any  other  subject  in  the  will  apoo 
which  they  would  operate,  J>ecause  those  words  are  applicable 
to  real  property :  so,  they  must  be  held  to  exdude  mortg^es, 
when  made  use  of  in  a  statute;  the  intent  of  which  is^  to  restrain 
the  disposition  of  real  property  by  devise,  unless  tfie  circum- 
stances, thereby  required,  are  complied  vnth. 
Marigaffi  M  ^^t  although  I  have  found  no  case  expressly  determined 

fweehiurt  am-  upon  this  particular  point,  yet  it  is  a  conclusion  necessarily  re- 
ii€w  pttnkMi.     suiting  from  the  second  resolution  of  the  court  in  the  last-men- 
tioned case,  viz.  that  although  the  testator,  after  making  bis 
will,  foreclosed  the  mortgages  (u),  or  obtained  a  release  of  the 
[  458  ]      equity  of  redemption,  yet  they  would  not  pass  by  the  words 
lands,  tenements,  and  hereditaments,  contained  therein,  bat 

(r)  EdUHoneyr. Streaks,  ^Show.^9.         ($)  S  Bnrr.  978.    [latea,  189|  0 
Cartb.  79.  81.  3  Mod.  260.    Lte  ^,      noli*.— £4.] 

Ubbj  1  Show.  68.  88.  Carth.  35.—  (0  Sir0d€  ▼.  Rus§dy  8uprBv444^— 

[These  cases  are  not  mach  in  point.     lEt  vide  8.  P.  in  Casbfrm  v.  Scffe, 
—£</.]  antea,  353 — Ed.} 

(a)  Ilrtd. 
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woald  go  to  the  heir  at  law ;  the  reason  of  which  resolution  is 
plainly,  that  they  are  in  the  nature  of  new  purchases,  which  the 
testator  bad  not,  at  the  time  of  the  making  bis  will :  and,  there- 
fore, by  law,  could  not  pass  thereby,  howeter  strong  the  inten* 
tion  of  the  testator  might  be  that  they  should  (t). 


(T)  The  books  present  us  with  conflicting  statements  on  this  doctrine.  BodcM  cl  v«- 
Thus,  in  the  preceding  PH^^*  ^®  learned  author  submits  it  as  his  opinion,  that  rinet, 
mortgages  are  not  within  that  section  of  the  statute  of  frauds,  which  re- 
<lttires  all  devises  of  londf  and  ienements  to  be  in  writing,  and  **  attested  by 
three  or  four  witnesses  at  the  least ;"  for  that  mortgages  have  been 
nniversaUy  held  to  be  out  of  the  statute.  On  the  contrary,  Mr.  Cruise 
remhrks,  in  the  6th  vol.  of  his  Digest,  p.  87,  that  an  estate  in  mortgage, 
tliottgh  only  held  as  a  pledge  for  seenring  the  re<payment  of  money  bor- 
rowed, can  only  be  devised  by  a  will  executed  accoraing  to  the  statute  of 
fimuds ;  and  tiiat  the  same  rule  applies  to  an  equity  of  redemption,  which 
£i  considered  as  real  estate,  and  similar  to  a  trust. 

The  distinction  seems  to  be  this :— In  equitable  coostmction,  mortgages    Divine  ^  sMrf- 
are  not  within  the  fiAh  section  of  the  statute  of  frauds  ;  for  the  interest  of  ^^^t  in  cfvify 
the   mortgagee  being  regarded  in  courts  of  equitv  as  entirely  personal,   ami  tA  Uue  di§- 
although  the  mortgage  be  in  fee,  a  will  unattested  is  there  considered  as   tmgui$ked. 
capable  of  passing  the  beneficial  right  to  the  land.    On  the  other  hand, 
courts  of  law  make  no  distmction  between  legal  and  equitable  or  beneficial 
interests,  but  view  the  person  who  has  the  legal  estate  as  entitled  to  the 
land.    Consequently,  it  the  mortgaged  estate  be  supposed  to  pass  to  the 
devisee,  the  testator  will  then  have  devised,  *'  loads  and  tenementi^'  by  his  * 

wiU,  which  must  therefore,  to  make  it  available  in  a  court  of  law,  be  attested 
by  three  or  four  witnesses  according  to  the  reanisitions  of  the  statute.  In 
etiuitable  contemplation,  the  estate  in  the  lana  remains  in  the  mortgagor  ; 
while  in  respect  to  the  interest  of  the  mortgagee,  the  land  talces  the  character 
of  personalty,  as  following  the  nature  of  the  debt  to  which  it  b  a  collateral 
security ;  so  that,  as  it  a  said  above,  if  a  mort^gee,  after  making  his  will, 
foreclose  the  mortgage  or  obtain  a  release  ot  the  equity  of  redemption, 
the  mortgaged  lands  will  not  pass  inclusively  under  the  general  words 
**  teads,  ienemmtM^  and heredUameniM"  contained  in  the  will,  but  will  go  as 
an  acquisition  or  purchase  acquired  subsequently  to  the  will,  to  the  testa- 
tor's heir  at  law.  Vide  in  addition  to  the  cases  lastly  cited  in  the  text  for 
this  position.    Coiborue  v.  Setnfe^  1  Atk.  605. 

In  consideration  of   equity,  therefore,  mortgages  do  not  seem,  as  it   Detiu  if  wtmt^ 
regards  the  beneficial  interest,  to  be  wiUiin  the  words  **  UmdM  oad  itnt^  gage*  m  e^akf 
mtnU  f*  nor  as  a  general  rule,  we  have  seen,  will  such  interests  pass  by  a   iHiAoaf,  «l  Urn 
devise  of  lands,  tenejuents,  and  hereditaments.    If  a  mortgagee  by  his  will   ipji/Ua,  $Mh^ 
expressly  devise  the  mortgaged  lands,  or  make  a  general  devise  of  his   y  prvadM* 
lands,  havlnc  only  mortgaged  lands,  it  should  seem,  that  the  interest  in  the 
money  will  be  thereby  carried  to  the  devisee;  and  the  right  in  equity  to 
the  lands,  whatever  that  right  may  be,  will  as  a  pledge  accompany  the 
bequest  of  the  money,  although  the  will  may  not  be  attested  bv  any  wit- 
nesses.   But  the  legsi  estate  will,  it  is  conceived,  descend  to  the  heir  at 
law  of  the  testator  for  want  of  a  due  execution  of  the  wiU.    The  devisee    Htir  ai  lam 
Biay,  howev^,  use  the  name  of  the  heir  in  a  court  of  law  or  eouity,  to   tnuieefardt* 
compel  payment  of  the  money  or  make  the  pledged  estate  his  own  by  foVe-   vtscc. 
closure  ;  thus  converting  the  heir  into  a  mere  trustee,  from  whom  the  legal 
estate  can  be  procured  at  any  time  by  blU  in  equity.    See  the  observations 
of  the  Master  of  the  Rolls,  In  Attorney-General  v.  MeyrUk^  quoted  in  the 
text,  aatea,  p.  140,  of  this  edition,  where  the  distinction  above  alluded  to  is 
accurately  defined. 

In  JIfaHia  v.  Mowlin^  (cited  antea,  144  alid  966,  of  this  edition,  notes  (X)    Wkeiker  loam 
and  (L),  one  Henry  Weston  being  in  possession  of  a  parcel  of  copyhold   iwW  !««•«*««•• 
lands  caUed  NeweloUf  as  mortgagee,  devised  all  his  lands,  tenements,  and   tkm  ef  talsn- 
hereditaments,  to  his  son  in  tail ;  and  bequeathed  all  his  personal  estate  to   <<on. 
his  son  Ukewise,  and  made  him  executor.    The  question  arose,  whether  the 
land  cdJed  Newckne  passed  to  the  son  under  Uiis  general  description. 
Lord  Mansfield  said,  it  it  appeared  that  the  testator  really  meant  and  in- 
tended to  devise  this  close  as  landi  it  would  then  be  a  devise  of  land,  the 
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Dieium  of  Sir 
W,  Grant  coH' 
sidered  andap* 
proved. 


mort^afe  being  forfeited  at  law,  and  Ihe  evtate  in  the  land  becme  abso- 
lute. But  if  it  appeared  that  tlie  tesUtor  meant  and  intended  it  as  a 
bequest  of  money  only,  tben  it  would  be  considered  in  a  coart  of  equity  as  a 

specific  bequest  of  the  money.  After  expressing  his  opinion,  that  the  tes- 
tator all  along  meant  to  dispose  of  the  mortgage  in  question  as  personal 
estate,  he  proceeds,  as  in  note  (X),  p.  144,  antea,  **  A  mortgage  is  a 
charge,  &c/*  stating  that  a  devise  of  it  will  pass  the  land  to  every  purpose ; 
and  Mai,  by  a  will  not  made  and  executed  witfi  the  solemnities  required 
by  the  statute  of  frauds.  Now,  this,  it  is  apprehended,  must  be  undentood 
as  referring  to  the  equitable  operation  of  the  will,  and  not  to  its  effect  at 
law,  for  Lord  Mansfield  had  clearly  in  view  an  equitable  principle,  and  such 
as  subsequent  judges  at  law  have  never  admitted.  The  will  was  of  copy- 
hold lands,  and  consequently,  in  itself  not  within  the  statute  as  to  the 
requisition  of  witnesses.  Nothing,  therefore,  can  be  inferred  from  the 
circumstances  of  the  case.  If  Lord  Mansfield  had  decided  that  the  land 
did  pass  to  the  son  in  tail  under  the  vrill,  the  statute  of  frauds  could  not 
have  been  objected  to  the  decision,  since  that  statute  did  not  req^niie  a  will 
of  copyholds  to  be  executed  by  three  witnesses,  and  it  does  not  appear  oo 
the  report,  how  many  witnesses  attested  the  execution  of  the  will  in 
Martin  v.  MowUn.  . 

In  the  lately  decided  case  of  ^IbersdiUdt  v.  SehMtt,  cited  fully,  p.  4(i, 
antea,  of  this  edit  n.  (P),  Sir  W.  Grant,  M.  R.  was  of  opinion,  that  a  gift 
of  money  secured  on  mortgage  before  foreclosure,  would  carry  the  Interest 
of  the  mortgagee  in  the  lanoupon  which  that  money  was  secured.    Hence, 
it  may  be  inferred,  that  since  money  may  be  bequeathed  by  an  unattested 
will,  land  in  mortgage  may  also  be  devised  by  a  will  executed  othenrise 
than  by  the  statute  or  frauds.    Without  doubt,  sndi  a  will  would  pass  the 
whole  equitable  and  beneficial  interest  of  the  mortgagee  both  in  the  land 
and  in  the  money  to  the  devisee,  leaving  however,  the  legal  estate  to 
descend  to  the  heir  at  law  as  a  trustee  for  ttie  devisee  ;  for  per  Lord  Hard- 
wiclie,  in  BrwdeneU  v.  Boughion^  (S  Atk.  t7«),  **  it  is  very  certain  no  de- 
vise of  [the  legal  estate  in]  lands  can  be  made  (In  equity]  but  with  snch 
solemnity  accompanying  the  execution  of  it  as  is  directed  by  the  act ;  and 
it  is  ef{ually  clear  whore  a  sum  of  money  is  given  originally  and  primarily 
out  of  land,  a  will  with  that  charge  must  be  equally  executed  with  the  same 
solemnity,  because  it  is  considered  in  a  court  of  equity  as  part  of  the  land, 
since  it  can  only  be  raised  by  sale  or  disposttion  of  part  of  the  land ;  and 
this  is  analogous  to  the  role  of  law,  that  a  devise  of  rents  and  profits  is  a 
devise  of  the  land  itself."    It  may  indeed  be  contended  that  this  doctrine 
of  Lord  Hardwicke  is  not  parallel  with  the  point  under  consideration,  for 
that  the  money  due  on  mortgage  is  not  primarily  and  originally  chargeable 
on  land,  inasmuch  as  the  personal  estate  is  the  acknowledged  primary  food 
for  payment  of  the  mortgage  money.    But  it  is  observable,  that  in  the  case 
before  Sir  W.  Grant,  it  was  admitted  by  the  parties,  before  he  delivered 
his  judgment,  that  the  legal  estate  in  the  lands  in  question  descended  to  the 
heir  at  Taw,  and  did  not  pass  by  the  will  though  the  will  was  duly  attested. 
Sir  W.  Grant,  however,  was  of  opinion,  that  the  lepl  estate  in  the  land 
did  pass  by  the  will  to  tiie  devisee,  on  the  ground  that  the  will  being  pro- 
perly executed  and  the  mortgage  foreclosed,  the  lands  were  as  much  the 
testator's  property  as  any  other  part  of  his  estate,  and  that  a  clear  utent 
to  pass  the  lands  appeared  on  the  face  of  the  will.    If  the  will  had  not  bcea 
duly  attested,  it  is  to  be  collected  from  the  report,  that  his  Honour%  oninioo 
was,  that  all  the  interest  of  tlie  mortgagee  would  not  have  been  earned  to 
the  devisee  by  words' which  by  implication  only  could  be  made  to  embrace 
them.    The  words  were  descriptive  of  property,  in  lieu  of  which  the  te$- 
tatof  had  land ;  and  it  was  held,  the  land  passed,  that  being  on  the  whole 
will  the  clear  intention  of  the  testator.    If,  then,  a  devise  in  language  which 
imports  a  bequest  of  tlie  money  only,  but  whidh  evidently  points  to  the 
entire  interest  of  the  testator  in  the  land,  will  not  after  foreclosure  pan  the 
legal  estate  to'  the  devisee,  unless  the  will  be  attested  pursQant  to  the  sta- 
tute ;  why  should  the  same  words  before  foreclosure,  and  by  a  will  infected 
with  the  same  vice,  pass  the  legal  estate  to  the  devisee,  when  the  testator 
has  but  a  bare  legal  estate  in  the  land,  to  nass  which  an  express  devise  %s 
distinguished  from  an  implied  intention  to  devise  is  required  ?    It  may  be 
said,  that  until  foreclosure  tlie  mprtgage  is  but  a  mere  personal  pledge ; 
an<l,  therefore,  devisable  by  an  unattested  will,  like  anv  other  personal 
chattel.    This  is  conceded  to  its  fullest  extent.    Kut  this  is  an  equitable 
interpretation  of  a  mortgage  transaction.    In  courts  of  law  the  language  is 
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rtry  different.  Tb«  jndces  there  «ay,  the  mortgagee  ha*  the  legal  estate ; 
and  as  Lord  Hardwicke  observes,  it  is  very  certain  that  such  leasil  estate 
'canooty  by  any  circumvention,  be  devised  by  a  will  unaccompanied  with  tlie 
flolenmities  required  by  the  statute* 

It  cannot  hie  contended,  that  a  simple  beqnest  of  mortgage  money  in  a    ^^'iH  ^<>  V^^ 
will  attested  by  no  witness,  will  transfer  to  the  legatee  the  legal  estate  in   lef^al  estate, 
the  land  too,  though  soch  a  bequest  in  a  will  duly  attested  for  the  devise    mtut  be  duly 
of  real  estate  will,  it  seemt,  have  that  effect,  if  a  clear  intention  to  pass  the   attested, 
legal  estate  can  be  collected.    With  this  qnalificatioa,  therefore,  it  is  sub- 
mitted, the  general  expressions  of  Lord  Mansfield  and  Sir  W.  Grant  most 
be  received,  for  clear  it  is  that  the  latter  excellent  lawyer  never  could  have 
meant  to  inculcate  a  doctrine  so  repugnant  to  principle  as  the  general  lan- 
guage in  SUbnsehUdt  v.  Sekiott  might  seem  to  imply.    When,  therefore,  be 
IS  made  to  say  that  the  will  of  a  mortgagee,  disposing  of  the  money,  will 
carry  all  the  interest  of  the  testator  in  Uie  land,  he  must  be  understood  to 
allude  to  a  will  properly  executed,  for  with  that  qualification  he  both  com- 
mences, pursues,  and  terminates  his  judgment ;  and  it  is  worth  observing, 
that  the  will  before  him  was  so  executed  and  attested.    We  may  therefore 
conclude,  that  when  Sir  W.  Grant  says  a  gift  of  tli^  money  will  carry  all 
the  mortgagee's  interest  in  the  land,  he  mnst  be  understood  to  add,  pro- 
vided, and  only  provided,  the  will  be  properly  executed  and  attested  ; 
which  (by  the  way )  fairly  implies,  that  if  the  will  be  not  properly  ei^ecuted 
and  attested  the  legal  estate  in  the  lands  will  not  pass  to  the  devisee. 

It  merely  remains  to  notice  on  this  head,  the  case  of  tVhUechurch  v.  Wkiti-    ^^Ul  of  mmrt^ 
tkurchf  9  Mod.  t5B4y  which  decided  that  a  will  by  a  mortgagee,  for  a  term  of  gagce,  who  has 
years,  who  had  purchased  tlie  equity  of  redemption  and  reversion  in  fee-  pwchased  equi- 
simple,  was  void  so  as  to  pass  the  lands,  because  it  was  not  attested  by    ty  of  redemp- 
tliree  witnesses;  bot  it  was  insisted  at  the  bar^  that  it  was  good  to  pass  Uie   tiotittoidjifnot 
mortgage  term,  which  it  was  said,  was  a  term  in  gross  and  separated  from   attested  by  three 
the  inheritance  ;  but  it  was  decreed,  that  it  was  a  term  which  attended  the   witnesses, 
inheritance  by  implication  of  law,  for  there  was  no  apparent  intention 
that  the  testator  designed  it  to  pass  as  a  separate  interest. 

In  the  chapter  on  ue  devise  of  mortgages,  mention  should  be  made  of  Devise  *f  mort* 
the  case  of  Harrison  ex  parte,  S  Anstr.  836.    In  that  case,  a  mortgagee  gage  to  three 
devued  his  property  real  and  personal  to  three  trustees,  and  the  survivor  or   trustees  and 
survivors  of  them,  and  to  iks  lutrs,  executors,  and  OdlftUnistrators  of  such  sur^  surcivor. 
river,  for  certain  trusts  (not,  however,  trusts  for  sale,  nor  any  which  by  ne- 
cessary implication  could  be  held  to  carry  a  fee  to  the  trustees).    The  fee 
was  considered  as  having  descended  upon  the  infant  heir  at  law  of  the 
testator,  until  by  the  deaths  of  two  of  the  trustees  the  continxent  remainder 
jn  fee  to  the  survivor  should  take  effect.    The  mortgagors  wishing  to  re- 
deem, petitioned  the  Court  of  Exchequer,  who  referred  it  to  the  Deputy 
Keniembrancer  to  inquire  whether  the  infant  was  a  mortgagee  within  the 
meaning  of  the  statute  of  Anne.    He  reported  that  he  was.  The  court,  after 
much  consideration,  confirmed  the  report,  and  directed  the  infant  to  join 
in  the  conveyance.    See  further  on  this  head,  of  contingent  remainders 
arising  from  similar  limitations,  fVeak  v.  Lower,  Pollexf.  57.     Vick  v.  Ed- 
wards^ 3  P.  Wms.  373.    Hawker  v.  Hawker,  3  Barn.  &  Aid.  537.    Fearne's 
Cont.  Rem.  5^.  7th  ed.  357.    1  Pres.  Con.  303.    S  ibid.  136,  and  2  Pres. 
Abs.  99. 

It  may  also  be  here,  in  order'to  advert  to  the  case  of  Flenung  v.  Brook,  *^  All  my  pro" 
t  Sch.  &  Lef.  318,  where  it  was  held,  that  a  general  bequest  of  all  tlie   p^^y  «<  a:* 
testator's  property  at  a  particular  place,  or  in  a  particular '  house,  will  not  will  not  pass 
include  the  benefit  of  a  mortgage,  the  deeds  relative  to  which  are  found   mortgage,  the 
tliere.    In  the  case  alluded  to,  A.  M.  by  his  will,  bequeathed  thus :— "  I   deeds  of  whUh 
give  to  the  plaintiff  all  my  property,  of  whatever  nature  or  kind  the  sanae   ore  th<re, 
may  be,  Uiat  shall  be  found  in  my  house  in  Puke  Street,  except  a  bond  ok 
F.  M.,  Esq.  in  my  writing-box,  in  the  said  house  contained.      There  was 
found  in  the  testator^s  house,  a  deed  of  mortgage  from  G.  C.  to  the  said 
testator,  and  a  bond,  being  a  collateral  security  thereto ;  and  also  several 
banker's  accountable  receipts  for  large  stuns  of  money.  It  was  argued,  that 
because  tlie  testator  had  here  expressly  excepted  one  diose  in  action,  it  was 
manifest,  he  intended  the  others  to  pass  by  his  will  to  the  devisee.    But 
Lord  Redesdale  held,  upon  the  authority  of  Moore  v.  Moore,  1  Bro.  C.  C- 
1^.  (which  was  decided  on  a  view  of  all  Uie  cases),  that  chafes  in  actitm 
have  no  locality ;  and  therefore,  that  neither  the  mortgage,  the  bond,  nor 
the  bajiker's  receipts,  pJisscd  to  the  plaintiff,  though  bis  Lordship  said, 
bank  notes  would  have  passed,  they  being  quasi  cash. 
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ISgeet  ^  XtnU-  Conneeted  with  the  fabject  of  thto  chapter,  it  the  doetriiM  «f  aAeaptiw. 
t9r*B  reeeiift  ^  In  the  Atiarmff-Gineral  ▼•  Perlmi,  Amb.  566,  the  testmtor  defiled  all  lit 
m»rtgmgewwi€p  mortgages,  bonds,  and  secaritieft,  to  the  anasten,  fellows,  and  scholan,  of 
^/Ur  dttUe  ^  PeraSroke  Hall  College,  Cambridge;  several  of  tiie  mortgages  were  psM 
aiorf^g^gc.  off  In  the  testator's  life-time,  but  it  did  not  appear  whether  virtnatarily  or 

by  compnision.    One  qnestion  was,  whether  tlus  receipt  by  the  testator,  if 
the  money  due  on  the  secnrities  in  his  life-time,  was  an  ademptioa  of  the 
dcTise,  and  it  was  held  by  Lord  Camden,  that  it  was  not ;  bat  that  the 
legacy  should  be  made  good  oat  of  the  general  assets,  thongfa  the  secnrities 
were  gone,  and  his  Loraship  over-mled  the  distinction  between  a  eompal- 
aory  and  a  volnntary  payment  of  the  debt  as  to  ademption ;  and  stated, 
that  the  gronnd  of  ms  judgment  Was,  the  intention  of  tne  testator.   Lord 
Thorlow,  however,  in  AMfmmer  t.  JIPGauv,  t  Bro.  C.  C  ill,  said,  be 
could  not  agree  to  Lord  Camden's  decision,  in  this  case  of  illforaM^Gacral 
T.  Pirjkta,  and  explsined  the  reason  of  his  dissent  very  fhlly  hi  Slwfcy  ▼. 
P^ir,  9  Cox's  Ch.  Ca«  I8t.    Lord  Longhborongh,  on  the  eontiwy,  hi  Ctk- 
Man  V.  Calnaaa,  t  Ves.  Jon.  640,  thought  Lord  Camden  decided  ferr  rli^, 
and  Lord  Alvanlejr,  in  Ckawvrih  v.  Beeeh^  4  Ves.  566,  considered  the  deter- 
Biination  sustainable,  on  the  gronnd  that  the  testator  did  not  mean  to  defiie 
any  particular  mortgage  to  the  college,  but  all  his  mortgages  and  seenriliei 
whatever  they  might  be ;  It  being  merely  a  method  of  describing  all  hb  per^ 
aonal  estate  placed  out  at  interest.    In  Fiyerr,  Mwris,  9  ves.  360,  Che 
testatrix  devised  to  C.  B.  money  due  on  a  certain  note,  wiiieh  Ae  aider- 
wards  received  and  deposited  with  her  brother,  with  vrhom  she  had  as 
other  money;  she  afterwards  drew  out  lOl.  part  of  it,  and  left  tlie  reiidae 
in  her  banker's  hands,  which  was  found  there  at  the  time  of  her  deeth. 
This,  Sir  William  Grant  held  to  be  a  specific  legacy  and  an  ademptiaa ;  ob- 
serving, that  the  testatrix's  deposittna  the  money  in  her  banker^  hands,  uA 
subsequently  receiving  a  portion  of  it,  was  not  so  much  to  be  censhiefed 
as  a  partial  ademption,  as  evidence  of  an  appropriation  of  the  whole  saa 
to  her  own  immediate  use.    See  also,  HtaMmg  ▼.  LMsr,  Amb.  401.   Jfe- 
herts  V.  Poeoekf  4  Ves.  150.    Inmt  v.  Jojbasoa,  Ibid.  568.    KIrftgf  v.  Mf«r, 
ibid.  748.    Raymtmd  v.  BrondbeU,  5  ibid.  199.  t05.    OUUaime  ▼•  dUirttf, 
15  ibid.  384,  and  Acton  v.  Actm,  t  Meriv.  178. 
Suck  receipi  U     .  Two  late  cases  have  fully  decided,  that  uuestlons  of  this  kind  depend  ca- 
on  ademption^     tirely  on  the  peculiar  circumstances  of  each  case,  but  parol  evidence  win, 
if  mmrtgage  Ue    ^^  seems,  be  admitted  to  shew  the  real  intent  and  meamng  of  tlie  testator. 
•peei/eaUy  de-     ^  the  first  case  alluded  to,  E.  D.  by  her  will,  dated  October  9, 1805,  after 
aised.  reciting,  that  it  was  the  wish  and  desire  of  her  mother  and  herself,  that  the 

500{.  they  bad  then  out  on  mortgage,  should  be  given  to  the  plaintiff  aad 
her  family,  in  manner  thereinafter-mentioned,  gave  and  bequeathed  to  her 
executors,  immediately  after  the  decease  of  her  mother,  the  said  50QL  with 
all  interest  due  thereon,  upon  trust  for  the  plaintiffs,  as  in  the  said  wHI  mea. 
tioned.  The  testatrix,  at  the  time  of  making  her  will,  had  a  amn  of  500L 
out  on  mortoage,  which  she  afterwards  called  in  and  applied  to  diffenat 

Enrposes.    The  mother  being  dead,  the  testatrix  took  out  administratioa  Is 
er  effects,  and  afterwards  died  without  having  altered  or  revoked  her  wiD. 
The  question  was,  whether  the  legacy  was  adeemed,    llie  Master  of  the 
Kolls  thought,  that  attending  to  the  description  of  the  thing  given,  the 
legacy  was  not  adeemed  by'calling  in  the  mortgage.    The  essential  charac- 
teristic of  (he  legacy  was,  diat  It  consisted  of  a  sum,  in  which  the  teslHlrii 
admitted,  that  her  mother  and  herself  had  some  sort  or  joint  interaat,  aad 
which  they  were  both  desirous  of  giving  to  the  plaintiff  and  her  Aasily.  'nu 
characteristic  was  not  at  all  dependant  on  the  partionlar  security  on  which 
the  money  might  be  placed.    The  testhtrix  considered  tiie  drcwnstaaee  sf 
Its  being  at  that  time-out  on  mortgage,  as  merely  accidental.    She  spoke  if 
the  5001.  they  had  then  out  on  mortgage.    That  was  descriptive  of  &e  pre- 
sent situation  of  the  money.    The  next  day  It  might  not  have  been  oat  oa 
mortgage.    But  it  would  stilt  be  the  5002.  invrhich  the  mother  and<the 
daughter  had  a  joint  interest,  and  which  at  the  time  of  the  will  they  had  sat 
on  mortgage.    The  thing  given,  was  not  the  mortgage  but  tiie  money.   It 
was  the  said  sum  of  5002.  that  she  gave  to  her  executors.   What  aras  the  mi 
sum  7    That  sum  of  5002.  which  belonged  to  her  and  |her  mother,  and4whicl 
at  a  given  time  was  out  on  mortgage.  Whether  it  remained  out  on  mortgife 
at  the  time  of  the  testatrix's  death,  appeared  to  his  Honour  to  be  a  natter 
of  indifference.    That  circumstance  was  no  ingredient  in  the  gift,  cither  hf 
way  of  condition  or  of  inherent  description.    He,  tiierefore,  was  of  opiaim, 
that  the  legacy  was  due.    U  GrUe  v.  linck^  3  Meriv.  50.    The  aecood  case 
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if,  that  of  Gmti  v.  HugkeSf  4  Madd.  Rep.  381.  There  the  testatrix,  by  a 
codicil  to  her  will,  bequeathed  to  W.  H.  an  arrcar  of  Interest  due  on  a 
mortgage,  amoonting  to  6481.  On  a  reference  to  the  master,  he  found  that 
6461.  was  due  to  the  testatrix  for  interest  when  she  made  her  codicil,  and 
that  a  sum  to  that  amount  was  due  to  her  for  interest  when  she  died ;  and 

Xn  the  affidavit  of  P.,  he  found  that  the  interest  received  by  the  testatrix 
T  making  her  codicil,  was  so  received  in  respect  of  interest  as  it  accrued 
due  after  such  codicil,  leaving  outstanding  the  arrears  of  interest  due  when 
the  codicil  was  made.  On  this  affidavit,  it  was  held  by  Sir  John  Leach, 
Vice-chancellor,  that  the  legacy  was  not  adeemed  by  the  receipt  of  interest 
subsequently  to  the  making  of  the  codicil.  See  4  Madd.  Rep.  389,  and 
2  Madd.  Ch.  88.  «d  edit. 

It  may  be  further  remarked,  that  if  the  mortgagee  bequeath  to  the  mort-  Mortgagee  be- 
gagor  in  these  words,  **  I  give  to  N.  D.  the  sum  of  4001.  which  he  owes  roe  queaiha  numey 
on  mortgage  of  his  estates  in  Shropshire ;  and  I  further  order  my  executor  to  mortgagor ^ 
to  give  him  up  all  bonds  owinj  from  him  to  me,  and  which  shall  be  found   wko  dies  in  life* 
in  my  custody  at  my  decease,  with  all  interest  due  thereon  \"  and  N.  D.   time  of  tes- 
dies  before  the  testator,  this  will  be  a  lapsed  legacy ;  and  the  executor  of  iator^  legacy 
N.  D.  must  pay  the  money.    In  order  to  prevent  a  legacy  from  lapsing  bv  lapeed, 
the  legatee's  death,  it  is  necessary  to  substitute  another  legatee  in  ms  stead. 
TopUa  ▼.  Baker,  f  Cox  Ca.  Cb.  itO. 

Ad  equity  of  redemption,  we  have  seen,  (antea,  SS8.  347)  may  be  devised   Derise  of 
in  strict  settlement  or  otherwise,  by  a  vrill  attended  with  the  same  solemni-  equity  of  re' 
ties  as  the  law  requires  for  the  devise  of  land  (et  vide  PkUUp§  v.  Uele,  demytion. 
i  Ch.  Rep.  190) ;  and  it  seems  that  general  words,  which  will  pass  a  re- 
version, will  be  sufficient  to  transmit  the  equity  of  redemption  on  a  mort- 
gage for  years,  as  an  incident  to  that  reversion,  to  the  devisee.    In  Amhur$t 
V.  lJit9M^  Fitxg.  99.  (5.  C.  decree  affirmed,  3  Bro.  P.  C.  486)  land  mort-   Dedse  of  re* 
gaged  for  two  several  terms  of  1000  years  each,  was  afterwards  settled  on   teraion  carriet 
A.  in  tail,  with  remainder  to  B.  in  tail,  with  remainder  to  A.  in  fee,  by   equity  qf  re- 
which  A.  first  and  B.  afterwards  had  an  equity  of  redemption  incident  to   demption  as  an 
their  estates.    A.  by  will  appointed  the  mortgages  to  be  paid  off,  and   incident, 
then  the  mortgace  term  to  be  assigned  to  M. ;  and  bv  the  same  will  devised 
all  bis  lands  (being  also  seised  in  fee  of  other  lanos)  to  C.  and  his  heirs. 
By  this  general  devise  it  was  admitted  that  the  reversion,  expectant  on  the 
mortgaged  terms,  passed  to  C.  in  fee.    The  estate  tail  and  remainders  being 
spent  by  the  -'leatlis  of  A.  and  B.  without  issue,  the  question  was,  if  the 
equity  of  redemption  that  was  incident  to  tlie  reversion  in  fee  of  A.,  passed 
to  M.  by  the  will,  and  was  thereby  severed  from  tlie  reversion.    It  was 
decreed  by  Liord  Chancellor  King,  with  Raymond,  C.  J.,  and  Denton,  J. 
assistant,  that  the  equity  of  redemption  was  not  severed  from  the  reversion, 
but  that  the  same  parsed  to  C.  as  incident  tl^ereto,  and  that  C.  should  be 
let  in  to  redeem. 

In  reference  to  copyholds,  it  is  observable,  that  until  the  mortgagee  be    CopykoUi. 
admitted,  tlie  legal  estate  will  remain  with  the  mortgagor.    Co.  Copyh. 
s.  39.     J>oe  v>  ^f'root,  5  East,  132.    The  mortgagee  is  therefore  seldom  ad- 
mitted until  after  forfeiture,  as  the  admission  by  clothing  him  with  the  legal 
estate  would  subject  him  to  the  customary  services,  &c.  and  also  to  the  pay- 
ment of  the    fine  due  on  alienation ;  and  as  the  surrender  precludes  the 
mortgagor  from  alienating  the  land  to  any  other  person,  or  charging  it  with 
any  incumbrances,  otherwise  than  subject  to  the  mortgage ;  and  as  it  entitles 
the  mortgagee  to  call  for  an  admission  at  pleasure  {Fawcett  v.  Lowther, 
fi  V'es.  50O)  s  his  security  is  not  impaired  by  the  want  of  admission.  It  follows 
from  this  doctrine,  that  until  adnussion  the  legal  estate  does  not  pass  from 
the  copyholder ;  and  that  a  surrender  to  the  use  of  his  will  will  be  neces- 
sary in   order  to  enable  him  to  devise  it.    This  was  expressly  decided  in 
Kemhel  v.  Scnaflony  8  Ves.  30.    S.  C  5  Ves.  663.  2  East,  630.    But  without 
such  surrender  an  equity  of  redemption  will  pass  by  the  devise,  even  if  the 
mortgagee  shall  have  been  admitted.    To  a  devise  of  the  mortga;;e  a  sur- 
render to   the  use  of  the  mortgagee's  will  will  be  requisite,  if  lie  has  brcn 
admitted,  but  not  without    These  observations  however  must  be  received 
with  due  reference  to  the  late  act,  55  Geo.  3.  c.  19i,  whereby  dispositions 
of  copyhold  estates  by  will  are  made  effectual  without  previous  surrenders 
to  the  uses  thereof.    This  act,  it  is  observable,  has  a  prospective,  rand  not  a 
retrospective  view. 

To  whom  the  mortgaged  estate  will  belong  in  case  of  the  mortgagee's 
death  without  a  will,  see  postea,  Cap.  XV.  68t. 
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CAP.  XIII. 


OF  PEIOKITY  (a)  of  INCUMBBANCES  IN  LAW  AND 
EQUlTYj  IN  WHICH  TUB  DOCTBINE  OF  TACKINQ 
FBIOB  AND  LATTEB  SECUBITIES  TOGBTHBB  IS  CON- 
SIDEBED  (B). 

G«Mr«{  en^  IT  18  a  general  rule  that  wherever  a  right  m  equity  attadics 
portiaStfr^  *y  against  any  person,  that  equitable  right  binds  all  persons  daim- 
e^tiy.  ing  under  or  against  that  person,  who  have  not  specific  liens  apos 

any  part  of  bis  property.  From  hence  it  follows  that  general 
creditors  are  in  all  cases  bound  by  a  particular  equity.  Tljs  b 
the  constant  practice  in  all  cases  of  i^ree^ient. 


Differenci  be- 
tween jnierity 
incicU  and 


DtviJtoii  rf 


DiMtincti<m  ae 
to  tackingj  and 
priority  tub* 
mitied. 


(A)  The  priority  of  creditors  allowed  by  the  civil  law  proceeded  on  a 
▼ery  curious,  if  not  a  very  dangerous  principle.  Thus  he  w1m>  had  imtsbed 
noney  to  repair  a  house,  which  was  in  danger  of  falling,  was  preferred  to 
the  seller  of  that  house  who  demanded  the  price  of  the  sale.  So  he  viio 
had  let  a  bam  to  a  fanner,  was  preferred  for  the  rent  of  his  lease,  before  tke 
proprietor  to  whom  the  fanner  was  indebted  for  the  rent  of  the  fiinn,  ob 
which  the  fruits  which  were  put  into  the  bam,  grew.  In  Kke  manner  Ae 
expences  at  law,  being  the  debt  of  all  the  parties,  were  preferred  t»  all 
privileges  whatsoever ;  and  those  who  had  privileges  on  moveables  were 
preferred  to  the  privilege  of  the  king.  Funeral  charges  also  were  preferred 
beibre  the  rent  due  to  Sie  landlord  of  the  house ;  and  in  cases  of  a  codcot- 
rence  of  privileges,  their  preference  appeared  to  be  regnfaited  by  the  dU- 
tinctions  which  the  nature  of  the  privileges  made.  With  us,  however,  tbe 
preference  of  creditors  is  regulated  by  the  species  of  security  which  tbf  y 
hold  for  their  respective  demands ;  fortified  by  the  law,  that  ttose  secari- 
ties  to  confer  priority  must,  for  the  most  part,  be  executed  in  the  prescace 
of  witnesses,  who  can  bear  testimonv  as  to  the  thne  when  the  respectin 
securities  were  given.  The  student  u  left  to  his  own  conclusion  whiA 
mode  of  determuung  the  prioritv  of  creditors  Is  tiie  preferable. 

(B)  This  chapter  may  be  divided  Into  three  sections,  the  fint  coDtaiaiBC 
die  doctrine  of  legal  and  e<quitable  priority,  from  hence  to  p.  586 ;  the  se- 
cond, the  doctrine  of  tacking,  from  5f  6  to  545 ;  and  the  third,  the  doctrise 
of  notice  afiecting  the  two  other  subjects  of  the  chapter,  from  545  to  tin 
end. 

It  may  not,  in  this  place,  be  amiss  to  premise  a  distinction,  which  thougk 
not  always  observed  in  terms,  may,  It  is  submitted,  be  drawn  vrhh  great 
propriety;  namely,  that  with  regard  to  the  doctrines  of  tackiug and  priorityi 
It  seems  inaccurate,  strictly  speaking,  to  say,  that  when  a  subsequent  in- 
cumbrancer buys  in  a  prior  mortgage,  he  iacke  the  prior  mortgage  to  lus 
subsequent  incumbrance;  for,  in  fact,  he  merely  acquires  a  priority  ts 
mesne  incumbrancers  by  such  purchase.  But  if  a  prior  mortgagee  ad- 
vances  further  sums  to  the  mortgagor,  which  are  secured  by  judgment  or 
a  second  mortgage,  then  it  may  be  correctly  stated,  that  he  has  a  right  ts 
tack  the  judgment  or  mortgage  to  his  ^rior  charge.  Tacl^ng  therefore,  it  Is 
submitte'd,  can  only  occur  when  an  eigne  incnmbrancer  acquires  a  snbse- 
qnent  mortgage  or  charge ;  and  pnortfy,  when  a  snbseqnent  incumbrancer 
acquires  the  first  mortgage  or  charge  conferring  a  title  to  tiie  legal  estate.— 
But  this  distinction  is  not  attended  to  in  the  present  dnpter,  nor  in^Kd 
throughout  the  work. 
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Therefore   if  money  be  lent  and  there  la  a   contract  or  Agreement  for 
agreement  for  a  mortgage,  if  the  party  diet  without  mak-  ^^"^LcSh 
ing  a  mortgage,  and  the  estate  descends  to  the  heir  as  assets  Uen  against 
for  specialty  debts,   that  contract    is  superior  to   the   right  ^^^^ 
of  those  specialty  creditors.    And  a  court  of  equity,  after  the       [  460  ] 
death  of  the  party,  and  when  all  their  engagements  are  to  be 
arranged,  will  gi? e  a  specific  lien.  As  in  the  case  of  Sir  Simeon 
Stuart  (a),  who  was   indebted    to  W.'who  pressed    him  for 
some  security.     Sir  S.  S.  sent  him  a  letter  engaging  to  make  a 
mortgage  on  some  part  of  his,  S/s  estates.    Between  the  date 
of  his  letter  and  his  death,  he  had  made  a  conveyance  to  trus- 
tees for  the  payment  of  all  his  debts.    It  being  held  that  there 
was  a  suflScient  contract  for  a  mor^ge,  the  question  was, 
whether  W.  had  a  right  to  stand  as  a  mortgagee  in  preference 
to  the  general  creditors ;  and  it  was  held  that  general  creditors 
could  not  stand  in  any  other  way,  than  the  person  from  whom 
they  claimed,  at  the  time  the  act  was  don^  in  their  favour,  and 
therefore  were  bound  by  all  the  equity,  to  which  he  was  liable, 
it  was  therefore  held  a  mortgage ^^m  the  date  of  thai  letter^ 
and  was  classed  prior  to  a  judgment  subsequent. 

On  an  appeal  to  the  House  of  Lords  in  the  case  of  Symei  ineum^aneer 
et  af .  V.  Stfmonds  it  aF.  (b)  it  was  settled,  that  if  there  be  se-  ^^^fjje^ed 
veral  mortgages  or  other  incumbrances  upon  the  same  estate,  (»)• 
the  first  incumbrancer  who  has  the  legal  estate,  shall  be  pre-     L  ^^  J 
ferred  to  the  second,  and  so  on,  according  to  the  periods  at 
which  their  respective  securities  bear  date ;  and  that  mortgages  Judgwunaapaid 
were  not  to  be  preferred,  but  will  take  place  according  to  |][^^L^*'^ 
priority,  and  as  they  stand  in  order  of  time  with  statutes,  judg- 
ments, and  recognizances  (e). 

(a)  Stated  3  Ves.  576.  582.  bymortgaf^,  1  Brown's  Pari.  Ca. 

(6)  S^mes  et  al^.  creditors  of  Sir      €6. 
JV,  Boiset  T.  SymandM  et  aV,  creditors 


(C)  So  an  nndertftking  to  cxecate  a  mortgajee  was  considered  to  be  a 
good  equitable  mortgage  in  Be€ket  v.  Cordley,  1  Bro.  C.  C.  355.  For  farther 
on  Rqaitable  Mortm^es,  see  that  title  in  the  Index  to  this  Treatise. 

(D)  Vide  etiam  S.  P.  46S,  3.  473.    But  if  a  mortgagee  fraodnlently  an-    Mortpnfre  roid 
tedate  the  mortgage  deed,  for  the  purpose  of  over-reaching  a  marriage  hy  antedating 
settlement  or  oSier  instrument  conveying  the  legal  estate,  9ie  mortgage  it, 

will  be  void,    l^e  fact  of  fraud,  however,  must  be  previously  tried  at  law. 
OAom  V.  Lea^  9  Mod.  96. 

In  analogy  to  this  rule  of  real  property,  it  has  been  held,  that  if  the   Priority  hy  pos- 
owner  of  any  number  of  shares  in  a  ship,  mortgage  the  same,  and  after-  seuion  of  ship, 
wards  makes  sale  thereof  to  different  persons,  the  one  who  obtains  posses- 
sion of  the  ship  and  the  grand  bill  of  sale,  will  be  preferred.    GUlespy  v. 
CauttMf  Amb.  65S. 

(£)  It  was  decreed  otherwise  at  the  Rolls,  but  that  decree  was  rcvi>rsed 
on  appeal  to  the  Lords,  where  it  was  adjudged  as  above.  7  Yin.  Abr.  49, 
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Judgment  €r€'  So,  in  another  suit  respecting  tbe  same  estate  (c),  die  case 
turignm^T^^  was,  Sir  W.  B,  in  1687,  borrowed  1000/.  of  Lady  B.  on  a 
fnm  twotnu'   judgment ;  at  that  time  there  was  a  term  of  years  kept  on  foot 

tees  of  attend'    ''^        ..  *.T-r*«  .««  ,i- 

ant  term,  pre-  and  assigned  to  N.,  Lady  B.|  and  S.  B.,  to  attend  the  lo- 
{-^I^  t^*'  heritance.  Afterwards,  in  1688,  Sir  W.  B.  and  N.  one  of  the 
ing  a$iignmeni  three  trustees,  assigned  the  term  to  W.  and  M.  for  securing 
uTjirs^*^  1500/.  by  iiTiy  of  mortgage:  then  Sir  W.  B.  tqgetherwiik  the 

two  other  trustees,  viz.  Lady  B.  and  S.  B.  auigned  the  term 
to  6.  for  the  better  securing  the  1000/.  due  to  LadyB.;  the 
question  was,  whether  W.  and  M.  should  have  the  benefit  of 
the  whole  term,  or  only  of  a  third  part  of  it,  one  only  of  the 
[  462  ]  three  trustees  having  joined  in  the  assignment  i  It  was  insisted 
that,  although  but  one-third  part  passed  as  to  the  legal  estate, 
yet  the  cestui  que  trust  could  make  a  good  assignment  in  equitj, 
and  Lady  B.  ought  to  be  bound  thereby ;  because  she  leot  her 
money  on  the  credit  of  the  judgment,  and,  before  the  assign- 
ment to  G.  had  notice  of  the  assignment  to  W.  and  M.  Bat 
the  Lord  Keeper  determined,  that,  although  there  was  a  tena 
attendant,  yet  a  judgment  was  an  equitable  lien  on  the  inherit- 
ance, and,  consequently,  affected  the  term;  and  therefore 
Lady  B.  having  got  the  legal  estate  as  to  two-thirds  of  the  term 
in  G.  in  trust  for  herself,  should  have  the  benefit  thereof,  al- 
though she  had  notice  of  the  mortgage  and  assignment,  made 
by  the  cestui  que  trust,  jointly  witii  one  of  the  trustees. 
Judgment  cre^  So  (d),  where  there  was  a  first  mortgage  which  was  paid  off, 
firetmmgai^i  "*"*  "^  re-couveyance,  and  next  a  judgment  creditor,  and  tbe 
pending  biubff   plaintiff,  a  second  mortgagee,  filed  a  bill  against  the  first  mort- 

wecona  mart'  .  i   •    t  ;• 

gngee  to  redeem  gagee,  tbe  mortgagor,  and  judgment  creditor,  to  have  a  re- 
^t,  prtferred   conveyance  from  the  first  mortgagee  (he  being  satisfied)  wUcb 

be  acknowledged  by  answer;  tbe  first  mortgagee,  pending  tbe 

(e)  Lord  Brittdl  ef  aV.  creditors  of  (d)  Turner  y.  Atdbnratf,  t  Venu 

Sir  WiUittm  Basset  w.  HuMgerford  et  81.  [et  vide  S.  L.  in  Bekkier  ▼.  M* 

al^.  t  Vera.  5S4.  1  Eq.  Ca.  Abr.  14t.  ier,  postea,  48«,  tM  iioHi,— £tf.1 
Ca.5.  [S.  C.  postea,  551.— £tf.] 


Us  pendens,  (^)  The  lis  pendens  makes  no  difference  to  the  pnrchase  of  a  prior  is- 

cumbrance,  Hmtkins  ▼.  Taylor^  t  Vera.  29,  unless  the  purchaser  he  a  party 
to  the  caase,  or  the  snit  has  proceeded  so  far  as  a  decree  and  a  direction 
to  settle  priorities,  H  orllfy  v.  BtrlcA^ad,  «  Ves.  571.  S.  C.  3Atk.  811;  ft 
vide  Knott  ex  parte,  11  Ves.  619.  Redesd.  Tr.  PI.  168,  9d  edit.;  and  for 
same  law  as  to  third  mortcagee  baying  in  first  legal  incumbrance,  postes, 
481.  55 1.  and  535.  Sed  vide  Beldiier  v.  Butler,  1  Eden's  Rep.  5«5.  ciH 
postea,  48«,  where  the  purchaser  of  the  first  incumbrance  was  a  pai^  ins 
cross  cause.  But  such  subsequent  purchaser,  mortgagee,  or  jndgmeat  err- 
ditor,  will  not  be  allowed  to  protect  himself  by  the  possession  of  the  le^ 
estate  where  he  has  had  notice  of  the  prior  conveyance  or  incumbrucf. 
Vide  Saunders  v.  Dehew,  2  Vera.  271.    &  C.  cited  postea,  545. 1046. 
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8uit^  assigned  the  mortgage  to  the  judgment  creditor  (o);  and 

the  Lord  Chancellor  declared  this  to  be  justifiable  in  both  :  and       [  4  63  ] 

decreed  that,  unless  the  plaintiff,  the  second  mortgagee,  would 

redeem,  and  so  pay  off  the  debt  by  judgment,  the  bill  should 

be  dismissed. 

We  must  here  remark,  with  a  view  to  some  observations  that 
will  hereafter  occur  in  this  chapter  (dd),  that,  in  the  two  last- 
mentioned  cases,  the  assignments  of  the  legal  estates  were  not 
made  with  a  view  to  alter  the  priorities  amongst  the  claimants, 
but  to  preserve  them  as  they  originally  stood. 

But  the  last  proposition,  as  to  the  discharging  incumbrances,  Fint  moru 
must  be  understood  with  this  restriction,  that  the  mortgagee  be  ^^Th^m* 
not  guilty  of  any  fraud  or  artifice,  by  concealing  his  mortgage,  ^o^ce  pnt- 

(dd)  [Try  pottea,  526.^£(f.] 


(O)  Which  destroyed  bis  lien  in  Eqnity.    Per  Lord  Parker,  Chan,  in 
Vag$haw  V.  YateSy  X  Str.  240. 

(H)  So  if  the  iirst  mortgagee  stands  by  and  suffers  a  second  mortgagee  to    Fhst  mori' 
advance  his  money  on  the  supposition  that  he  is  about  to  have  tbe  legal  gagee  standing 
estate,  vrithont  disclosing  his  own  prior  incumbrance,  it  is  an  acquiescence   6tf,  and  not  dis- 
in  the  transaction,  and  the  sufferance  of  a  fraudulent  treaW  to  go  on,  for   chring  his  i»« 
which  he  shall  lose  his  priority.    Thus  the  late  Master  of  tbe  Kolls  ob-   cnmtfraneey 
served,  in  tlie  case  o(  ChotmondeUy  v.  Clinton^  t  Meriv.  S6f ,  "  if  indeed  Lord   poslpoaed. 
Orford  had  been  aware  of  his  title,  and  had  stood  by  and  seen  persons  ad- 
vancing money  on  tbe  estate,  on  tbe  faith  of  its  belonging  to  Lord  Clinton. 
some  question  might  be  made  on  the  ground  of  acquiescence ;  bat  Lord 
Orford  could  not  be  said  to  acquiesce  in  acts  which  he  did  not  know  he  ha4 
any  right  to  dispute  ;  and  therefore  all  that  had  been  said  about  acquies- 
cence, either  on  the  part  of  Lord  Clinton  or  Sir  Lawrence  Palk,  seemed 
to  be  irrelevant  in  a  case  where  all  parties  were  under  the  influence  of  the 
same  common  mistake.'*    Vide  etiam  S.  C,  t  Jac.  Sc  Walk.  1.    In  like  man* 
ner,  if  a  mortgagee  permit  a  person  wbo  has  purchased  the  equity  of  re- 
dctiiption  without  notice,  to  continue  building  on  the  estate  without  giving  \ 

hun  notice  of  the  incumbrance,  this  Lord  Hardwicke  held,  should  be  a 
rea2»on  why  a  court  of  equity  would  not  assist  him  in  setting  up  the  incum- 
brance. Steed  V.  Wkititkerj  Barn.  C.  C.  8S0.  On  the  same  principle  the 
case  of  HuntMg  v.  Ferrers^  Gilb.  £q.  Ca.  95.  vas  decided.  A  father  tenant 
for  life  made  a  lease  to  the  plamtiff  for  thirty  years,  who  supposing  his 
lessor  to  have  good  power  to  demise  for  that  period,  laid  out  a  considerable 
sum  of  money  in  repairs.  The  defendant  was  the  eldest  son  of  the  issue 
male  of  the  lessor,  and  next  tenant  in  tall  to  the  estate.  During  the  time 
tbe  plaiotilf  was  making  the  improvements,  the  son  went  to  his  father  and 
told  him  he  bad  not  power  to  make  such  lease ;  that  after  his  death  the 
estate  would  be  bis ;  out  never  acquainted  the  plaintiff  with  that,  or  of  the 
settlement  made  on  his  father's  marriage ;  hot,  on  the  contrary,  wrote  to 
the  plaintiff  to  take  care  to  keep  one  of  the  mills  in  particular  in  repair. 
The  fiitbcr  tken  died ;  and  the  son  recovered  in  ejectment  agauistthe  lessee, 
who  tbereopos  brought  his  bill  to  be  quieted  in  the  possession  of  the  mills 
during  the  residue  of  his  lease ;  for  that  the  defendant  was  fully  acquainted 
with  the  circnmstances  of  this  lease,  and  knew  his  father  had  not  power  to 
make  it,  and  yet  never  forbade  or  cautioned  the  plaintiff  from  going  on 
with  the  repairs ;  but,  on  the  contrary,  stood  by  and  encouraged  him  in  the 
proceedings  therein,  with  a  design  to  reap  the  whole  benefit  thereof  when 
his  father  was  dead.  This,  the  court  considered,  was  such  a  fraud  and 
practice  in  tlie  son  as  ought  to  be  discountenanced ;  and  tliercnpon  decreed 
that  tlie  plaintiff  should  enjoy  during  the  residue  of  his  lease.  See  also 
£dli9  V.  BuitaUHy  t  Lev.  Ibt.  and  Anon^  l  Freeqi.  310. 


( 
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[  464  ]  or  otherwise,  to  induce  another  person  to  give  credit  to,  or  lend 
his  money  oo,  such  subsequent  security;  for,  if  be  be,  the 
subsequent  incumbrancer  wiU  gain  a  priority  thereby. 
Mortgagee  pre-  Thus,  where,  on  a  treaty  of  marriage  between  A.  and  B., 
j^mvrigpgJ^g  ^'  ^^  father  of  A.,  and  D.  the  father  of  B.  had  a  aseeting  to- 
son's  marriage^  gether  (e);  at  which  meeting  M.,  who  had  a  mortgage  upon  C.'s 
of  hu  mori'  estate,  was  accidentally  present ;  C  and  V.  discoursed  together 
ot^'isMtiokM  ^"  ^^^  subject,  and  talked  of  making  a  settlement  upon  the 
agaimi  kirn,      estate  Oil  which  the  mortgage  to  M*  was  secured:  M.  Defer 

mentioned  to  D.  that  he  had  such  mortgage,  but  called  ootC 
and  leminded  him  thereof.  M.  then  agreed  with  C.  that  he 
would  take  his  personal  security  for  the  money,  and  die^  re> 
turned,  when  an  agreement  was  entered  into  between  C.  and  D., 
in  the  presence  of  M.,  to  settle  the  estate  in  strict  settlement. 
The  marriage  took  effect,  and  M.  brought  an  ejectment  to 
recover  the  possession  of  this  estate;  whereupon  A.  and  B. 
brought  a  bill  against  M.  and  C,  in  order  to  have  a  perpetail 
injunction:  M.  admitted  all  the  facts,  but  pretended  not  to  re- 
member any  thing  of  the  agreement  to  accept  C/s  personal 
security  for  the  money  lent.  C.  was  examined  as  a  witness  in 
the  cause  for  both  parties,  and  swore  to  the  fsict  of  that  agree- 
ment: and  the  Lord  Chancellor  was  of  opinion,  that  the  plaiiF 
tiffs  were  well  entitled  to  a  perpetual  hijunction>  and  ought  to 
be  relieved  under  the  head  of  fraud;  for  that  M.  haviiq;  wcimh 
tarily  concealed  his  mortgage  at  the  time  of  the  treaty  of  mar- 
riage, was  not  entitled  to  have  any  benefit  from  it  against  the 
plaintiff  (i). 

(«)  Bernftfvrd  v.  MUhoardf  Bam.  when  'a  person^  knowing  bis  own 

Rep.   101.    S.  C.    2  Atk.  49.    Vide  title,  does  not  give  notice  of  it  to  a 

Shep.  Prae.  Conns.  4889  pi.  9.    And  person  about  to  pnrchase,  be  sfail! 

qtuere^  if  such  conduct  will  not  avoid  never  atlerwards  set  it  op  ai^ahat 

a  prior  ftlaim,  at  law,  as  fraudulent,  sucli  parchaser.    Samgt  ▼•  Fsiier, 

[So  in  an  old  case  it  was  held  that  9  Mod.  55.«— JEd.] 


Mortgagor  eon.  (I)  A  case  similar  to  this  is  to  be  fbnad  in  %  Bro.  P.  C.  88.  S,  C.  Lord 
cealing  drfea-  Harcoart's  MSS.  cited  1  Madd.  Ch.  999.  A.  nado  an  abaohite  coo- 
sttncCf  loua  hii  veyance  to  B.  for  15001.  B.  inmiediately  after  ezecnted  a  deed  of  defta- 
estate,  though  sance  for  making  void  the  said  absolute  conveyance  on  payment  by  A.  to  B. 
third  pergoHi  of  1500/.  within  sixteen  years.  B.  on  his  marriage  aettied  the  estate  as  hh 
have  neike  own  absolute  property  on  his  wife  for  life,  and  after  to  her  Issue.    It  was 

thereof,  in  proof  that  A.  knew  of  the  transaction,  and  made  the  eonvcyance  par- 

posely  to  enable  B.  to  obtain* a  fortane  in  marriage  though  by  another  lady, 
and  not  the  wife  he  afterwards  married.  The  court  behiw  decreed,  that  A. 
was  bound  by  the  settlement  as  a  parikeM  erimutUf  and  that  the  deed  of 
defeasance  was  void,  and  the  decree  was  affirmed,  though  it  was  stated  that 
the  wife's  father  bad  notice  of  the  defeasance  before  the  settlement  was 
made.  Hnt  this  latter  fact  seems  to  have  been  a  mere  general  ailirniat|eo 
of  the  fatlier's  knowledge  of  the  defeasance,  arising  fraoi  his  inforantisa 
as  a  resident  in  the  neighbourhood,  and  what  he  might  have  obtained 
through  indirect  chaanels.    But  A«|  who  was  the  principal  actor  m  the 
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The  equity  of  the  latter  bcumbrancer  will  be  still  much      [  465  ] 
greater,  if  the  first  incumbrancer  be  concerned  in  transacting  ^*''**  jJJ?J[t"^ 
the  subsequent  security,  and  omit  to  inform  him  of  the  demand,  ewiud^  drow* 
Thus,  where  D.  N.  and  H^  Jiaving  lent  B.  8000/.  [D.  3000/.,  '^^f'^ 
N.  3000/.,  and  H.  2000/.,]  upon  a  mortgage  in  fee  of  the  manor  prwnotine  ike 
of  T.,  and  on  a  statute  in  16,000/.  penalty  as  a  further  security  ^^^j^n^  his 
(/);  and  H.  being  a  counsellor,  and  afterwards  consulted  by  own^  postponed. 
J.  as  to  a  loan  of  2000/.  to  B.,  on  a  mortgage  of  the  manor  of 
6.,  encouraged  him  to  lend  his  money,  drew  the  mortage* 
deed,  and  inserted  therein  a  covenant  that  the  estate  was  free 
from  incumbrances,  making  no  mention  of  the  statute  which 
was  taken,  because  T.  was  supposed  to  be  deficient.    The 
question  was,  whether  H.  should  be  admitted  to  take  advantage 
of  the  statute  to  lessen  J.'s  security  upon  the  manor  of  G»i 
And  it  was  held  he  should  not;  for  if  he,  who  only  concealed 
his  incumbrance,  should  be  postponed,  much  more  ought  H., 
who  was  intrusted  as  counsel  by  the  mortgagee,  promoted  the 
loan,  and  drew  the  conveyance  with  covenants  that  the  estate 
was  free  from  incumbrances  (k).  [  466  ] 

And  if  a  first  mortgagee  be  a  witness  to  a  second  mor^ge*  fint  mort' 
deed,  and,  knowing  the  contents  thereof,  do  not  acquaint  such  f^^^^J^^^^JJ^. 

fCn^e^  witlumt 
(/)  Draper  et  al'.  ▼.  Borlaee  el  of.  S  Vera.  370.  diseUfsing  hU 

owHf  postponed. 


fniDd,  knewof  B.'s  intended  marriage  with  the  wife  lie  really  did  marry, 
and  stood  by  withoat  acquainting  the  wife's  father  of  the  defeasance,  it 
was  for  the  ptmishment  ot  A.  therefore  that  the  decree  was  made.  But  tiie 
Lords  were  pretty  equally  divided  in  opinion.  Eight  voted  for  the  affirma- 
lion  of  the  decree,  and  seven  for  its  reversal.  Lord  Parlier  was  among  the 
former,  aad  Lords  Cowper  and  Harcourt  wiU)  the  latter. — Agreements 
contra  JUiem  tabiUarum  muptiaUum  are  treated  of  by  Mr.  Fonblanque,  1  Trea. 
on  Kq.  S669  5th  edit. 

(K)  The  manors  of  T.  and  O.  were  ordered  to  be  sold ;  and,  ont  of  the   Rrference  to 
monies  arising  from  the  sale,  D.  and  N.  were  first  to  be  paid,  then  J.,  and  decree. 
lastly  H. ;  and  if  there  was  any  surplus  out  of  the  sale  of  T.,  after  the 
payment  of  D.  and  N.,  the  same  was  to  be  paid  to  J.,  towards  the  dis- 
cliarge  of  his  debt.    Note^  H.  had  obtained  from  J.  a  covenant  that  H.*s 
debt  should  have  a  preference.— As  to  what  notice  a  counsel  or  agent  shall 
be  said  to  have  at  the  present  day,  by  being  employed  in  the  same  business, 
see  postea,  596,  and  note  there.    In  Hunsden  v.  Cheney,  S  Vcm.  150,  a  per- 
son stood  by  and  said  nothing  of  a  deed  which  he  knew  created  an  entail. 
He  was  held  compellable  to  remedy  the  mischief,  which  his  fraudulent  si- 
lence occasioned.    And,  it  is  observable,  that  where  a  tenant  in  tail,  who    fVkat  notice  a 
conceived  himself  to  be  seised  in  fee,  setded  the  estate  upon  his  intended  clerk  hat  btf  fa- 
wife  by  way  of  jointure,  and  the  settlor's  younger  brother,  who  was  enti-  groning  adeed. 
tied  to  the  estate  in  remainder,  and  knew  of  the  entail,  engrossed  the  settle- 
ment  but  gave  no  notice  0/  the  entetUf  because,  as  he  admitted  himself,  he 
apprehended  his  brother  would  destroy  it ;  and  the  settlor  died  without 
issue — in  a  qnestion  between  his  widow  and  the  younger  brother  as  to  the 
validity  of  the  jointure,  the  court  held,  that  die  should  enjoy  against  tlie 
brother  and  all  claiming  under  him.    And  this  decree  was  amrmed  on  ap« 
peal  to  the  Uoose  of  Lords.    Rt»  v.  Poie,  t  Vara.  S39. 
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second  mortgagee  with  bis  former  mortgage,  this  will  gi?e  the 

latter  a  preference  (g). 

Though  mot  l»       It  is  likewise  said,  that  it  will  inake  no  difference,  although 

cmuenis  o/aei    it  be  not  in  proof  that  the  witness  knew  the  contents  of  the 

cond  morigttgi.  aecond  mortgage;   for,  since  it  does  not  appear  but  that  be 

might  have  known  them,  the  law  will  presume  that  every  wit- 
ness, who  can  write  or  read,  is  acquainted  with  the  substance 
of  a  deed  or  instrument  which  he,  ha?uig  attjssted,  undertakes 
to  support  by  his  evidence  (/i)  (l). 

(g)  MocaUa  <t  oT.  ▼.  Mwrgatr&ydf  1  P.  Wms.  393.  (k)  Ibid. 


in  what  ligki  (L)  To  dq>rive  a  creditor  of  his  right,  it  seems  requisite  that  it  appear 
the  signature  of  hy  some  act,  that  he  is  not  only  aware  of  what  is  doing  to  his  prejudiee, 
a  witneu  ought  but  tliat  he  assents  to  it.  By  the  civil  law,  a  creditor  was  not  to  lose  his 
to  b^  viewed,       mortgage,  unless  it  was  obviously  his  intention  to  resign  it,  or  nnless  there 

were  grounds  to  charge  him  with  dishonesty,  for  not  havinir  declared  bis 
right  when  he  was  under  an  obligation  to  do  so.  Thus  in  the  strong  case 
put  by  Justinian  in  the  digests  (Lib.  S9.  ff.  de  mgn.  ad),  if  a  mortgafor 
sign  as  a  witness  the  will  of  the  mortgagee,  whereby  the  lands  hypothecated 
are  devised  to  the  testator's  children  beneficially,  be  shall  not  lose  Ills  right 
of  redemption,  although  the  testator  may  have  added,  that  he  had  p«r« 
chased  those  lands  of  the  witness.  There  is  indeed  a  considerable  diner- 
ence  between  a  creditor  signing  an  instrument  as  a  party,  and  lus  signiag 
it  only  as  a  witness.  Whatever  be  signs  as  a  party  bin4s  him  withoat 
doubt.  But  in  deeds  which  he  signs  as  a  witness,  and  where  the  signatare 
is  put  only  for  a  testimony  to  the  truth  of  what  is  transacted  between  the 
contracting  parties,  one  cannot  draw  a  consequence  from  the  signatore  of 
the  witness  that  may  be  of  prejudice  to  him,  nnless  it  can  be  proved  that 
he  was  fully  aware  when  he  signed  the  instrument,  that  his  silence  voold 
be  the  occasion  of  cheating  one  of  the  parties  to  the  contiact.  Bnt  if  a 
witness  does  not  contribute  any  thing  on  his  part  to  the  cheatiiig  and  over- 
reaching any  of  the  parties,  and  if  he  gives  no  express  consent  which  de- 
rocrates  from  his  right,  neither  his  presence  nor  Ids  signing  ooght  to  hurt 
him. 
Doctrine  in  The  learned  author  therefore  adds  a  query  to  the  last  proposition  in  the 

text  questioned    text,  in  the  Index  to  the  4th  edit,  of  his  work,  and  from  what  has  hcea 
and  qualified*      already  premised,  it  seems  very  properly  placed.    Such,  however,  appears 

to  have  been  the  old  doctrine  of  the  Court  of  Chancery,  as  in  Clare  v.  Bed' 
ftn-d,  cited  in  Hunsden  v.  Cheyney^  2  Vem.  151,  where  it  was  held,  that  the 
security  of  Clare,  the  plaintiff,  should  be  postponed,  from  the  circnmstaoce 
of  bis  witnessing  a  subsequent  mortgage  to  the  defendant,  and  telling  oat 
tlie  money  at  his  master's  chambers,  being  his  clerk.  So  In  HuModen  v. 
Cheyneyy  ubi  supra,  the  mother  who  was  the  absolate  owner  of  a  terai, 
and  was  present  at  a  treaty  for  her  «cm*«  marriage^  and  heard  her  son  dechue 
that  the  term  was  to  come  to  him  at  her  death,  and  was  a  witness  to  the 
deed  whereby  the  reversion  of  the  term  was  settled  on  the  issue  of  this 
marriage  after  her  death,  was  held  compellable  in  equity  to  make  good 
tills  settlement,  and  to  settle  the  reversion  of  the  term  accoraingly  after  her 
»  death.  In  like  manner  in  Wejford  v.  Beezeley,  3  Atk.  503.  S.  C.  1  P.  Vns. 
771,  n.(i).  iVes.  6,  it  was  held,  that  a  mother  who  vritnessed  and  knew 
the  contents  of  certain  marriage  articles,  whereby  1000/.  was  agreed  to  he 
settled  on  her  daughter  for  her  jM^parate  use,  was  bound  to  perform  the  ar- 
ticles ;  for  that  her  signature  to  those  articles  as  a  witness  (it  being  in  proof 
that  she  knew  and  agreed  to  the  contents)  was  sufficient  evidence  of  the 
agreement  therein  recited  within  the  statute  of  frauds,  although  she  was 
not  in  terms  a  party  to  them.  But  Lord  Hardwicke  thought  th^  barr  at- 
t€*Hting  a  deed  by  a  person  as  a  witness,  would  not  create  such  a  prpsanip- 
tit>n  ot  his  knowledge  of  the  contents  as  to  affect  him  with  any  fraud,  for  a 
•  \v  I  loess  was  only  to  authenticate  it  and  not  to  b^  privy  to  the  contents. 
This  seems  to  be  the  true  distiuction.    In  the  cases  citeid.  there  are  clear 
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Thus,  where  N/s  younger  brother,  having  an  annuity  of  100/.  /»m  in  imi 
per  annum  charged  on  lands  by  his  father's  will,  contracted  with  ,,,^1^  'encewog' 

ing  stranger  to 


circumstanced  stated,  from  which  it  may  be  inferred,  that  the  party  attest- 
mg  the  deed  had  previous  knowledge  of  its  contents,  and  it  was  that  know- 
ledge^ and  not  the  bare  attestation,  uat  made  them  liable  to  the  performance 
of  agreements  of  which  they  were  aware,  and  to  which  they  had  with  a  con- 
trary and  perhaps  fraodulent  intention  affixed  their  signatnres.  Mr.  Peere . 
Williams,  Jan.,  therefore,  with  good  reason,  subjoins  to  the  report  from  which 
the  statement  in  the  text  is  taken,  <'  Qu.  tamen.  Whether  the  bare  attesting 
a  subsequent  Incnmbrance,  without  other  circums^ces  of  presumptive 
notice,  will  postpone  a  prior  incumbrancer ;  since,  at  that  rate,  a  prior 
mortgagee  or  incumbrancer  may,  without  any  fraud  or  ill  intention  on  his 
side,  be  liable  to  be  cheated  of  his  security ;  and  so  I  find  it  said  by  Lord 
King,  in  my  father's  rSport  of  an  Anonymous  ease  in  Mich.  1732."  Lord 
Tburiow  likewise  observed,  referring  to  Mocatto  v.  Murgairoydf  that  he  did 
not  leave  that  case  as  a  case  which  he  should  have  determined  in  the  same 
manner ;  for  a  witness  in  practice  was  not  privy  to  the  contents  of  the 
deed.  Becket  v.  ConUeyf  1  Hro.  C.  C.  355,  et  vide  1  Fonb.  Trea.  £q.  165, 
note  (d),  5th  ed. 

At  law  a  witness  b  not  supposed  to  be  acquainted  with  the  contents  of  First  tanun- 
the  deed  he  witnesseth.    Reed  v.  IVilUamSf  5  Taunt.  257,  where  it  was  in   hrancer  atteit' 
effect  held,  as  the  placita  states,  that  notice  of  the  contents  of  a  deed  is  not  tag-  execution  rf 
to  be  presumed  from  the  fact  of  attesting  another  person's  execution  there-  ssconA  mort- 
of.     In  equity  there  does  not  appear  to  be  any  well-founded  reason  for  the  gage,  not  post* 
establishment  of  a  different  rule,  unless  the  first  mortgagee,  in  confederacy  poned^  unless 
with  the  mortgagor,  agrees  to  conceal  his  mortgage,  or  is  otherwise  guil^  proved  that  he 
of  fraud.     Lord  El  don,  in  delivering  his  judgment  in  the  case  of  £vafis  v.   knew  contents 
Bickneilf  6  Ves.  190,  is  reported  to  have  said,  '*  Then  as  to  concealment,  as  of  deed* 
the  case  of  persons  standing  by  as  witnesses  to  deeds,  if  it  is  to  be  taken  as 
a  fact  that  the  witness  knows  the  contents  of  the  instrument  to  which  he  is 
a  witnesa,  the  engrossment  of  the  mortgage  by  a  person  entitled  under  a 
prior  entail,  no  recovery  having  been  suffered ;  all  these  cases  either  of  po- 
sitive representation  contrary  to  the  truth,  or  concealment  of  what  otight  to 
be  represented,  are  intelligible ;  but  it  is  not  to  be  denied,  that  where  there 
has  been   mere  negligence,  though  it  may  have  very  mischievous  conse- 
quences, the  court  has  not  charged  the  party  unless  it  has  been  so  gross  as 
to  amount  to  evidence  of  fraud."    In  Hotmu  v.  Custance^  It  Ves.  279,  a 
bill  was  filed  by  a  legatee  against  the  executor  for  payment  of  his  legacy. 
The  defence  set  up  was,  that  the  testator,  when  he  gave  a  legacy  of  lOOl* 
a-piece  to  all  the  children  of  Robert  H.,  meant  George  H.,  the  former  being 
dead  at  the  date  of  the  will ;  that  under  this  impression,  the  executor  had 
paid  to  each  of  the  children  of  George  H.  100/. ;  and  that  the  plaintiff  who 
was  the  only  surviving  child  of  Robert  H.,  was  subscribing  witness  to  a 
receipt  given  by  a  trustee,  upon  payment  to  him  of  the  legacy  of  one  of  the 
children  of  George  H.  upon  certain  trusts,  (the  plaintiff  being  then  clerk  to 
that  trastee).    But  the  right  of  the  phdntiff  was  held  not  barred  by  his 
merely  signing  the  receipt  as  a  witness,  that  receipt  not  amounting  to  a 
release  or  fraud.    In  like  manner,  in  the  recent  case  of  Lord  Rsncliffe  v. 
Pttrkyna^  6  Dow*8  P.  C.  934,  the  Chancellor  said,  with  reference  to  the 
doctrine  of  notice,  "  there  is  an  old  determination,  that  a  witness  to  a  will 
or  deed  shall  be  taken  to  have  cognizance  of  all  its  contents.    But  tliat 
doctrine  has  not  of  late  been  acceded  to;  and  it  would  be  most  mischievous, 
if  one  who  has  been  a  witness  to  a  deed  or  will,  and  afterwards  happens  to 
be  concerned  in  a  transaction  relative  to  other  property,  should  be  sup- 
posed to  liavc  notice  of  tlic  contents  of  tlte  will  or  deed  to  which  he  was 
a  witness,  so  as  to  fix  notice  of  them  upon  his  principal  on  that  acci- 
dental groond.*'— Hence,  it  appears,  that  a  first  mortgagee  attesting  a 
second   mortgage  deed  without  being  acquainted  with  its  contents,   or 
without  its  being  proved  in  evidence  that  he  knew  of  the  object  and  inten- 
tion of  the  parties',  will  not,  by  the  niere  curcumstaiice  of  attestation,  be 
deprived  of  hit  priority. 
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pwekmt  m.  H.  for  tale  thereof  (t) ;  H.  went  to  N.,  and  iofenned  bim  oC 

milmg^  ^  his  mtended  purcbaae,  desirrog  to  know  of  him  if  his  younger 

§her,  givm  b§  brother  had  a  good  title  to  it,  and  whether  his  father  was  seised 

*^/fterttA  >°  f^  >t  ^^  ^°i®  of  making  the  will,  and  if  it  had  ever  been 

u  cmfirm  on-  revoked.    N.  told  him  he  believed  his  brother  had  a  good  title, 

[467  1  *°^  ^*^  ^^  ^^  P^^^  ^^  ^^  annuity  for  twenty  years;  bat  at 
the  same  time  informed  him,  that  he  heard  there  was  a  set* 
tlement  made  of  his  father's  lands  before  the  will,  which  was 
in  the  hands  of  T.,  but  that  he  had  never  seen  it,  and  therefore 
could  not  tell  what  were  its  contents ;  and  encouraged  the  pur- 

(t)  HM$  T.  Norton^  1  Vern.  136.  Ca.  108,  where  the  Lord  Cbancdkir 

Vide  S  £q.  Ca.  Abr.  515,  pi.  3.  [Pinch]  sayv^  ignonmee  rf  ku  tUk 

9Vmtts  v.Cre$weU,  9  Via.  Abr.  415,  i^en  tk€  cu$$  {n), 
pi.  S4.     See  D^er  ¥.  Dyer,  S  Ch. 


Bmle  Mdt,  «•<-  (^0  So  in  Humtifc  ▼.  Ferrert,  6Ub.  Eq.  Ca.  85,  antea,  46S,  in  noHt^  tbe 
wUkstamding  decree  was  aj^inst  the  son,  by  reason,  that  the  son  knowing  the  imp«rfec« 
€09ertnrt  or  ta-  tions  of  his  father's  lease,  soiiered  the  plaintiff  to  repair.  And  the  rale, 
fiuin,  that  an  incombrancer  silently  looking  on,  and  pennitting  or  enconraging  i 

third  person  to  advance  more  money  on  the  estate,  without  givii^  notice  of 

his  incumbrance,  shall  be  postponed  till  after  the  third  person  is  satisfied, 

so  far  as  such  first  incumbrance  stands  in  his  way,  wiU,  it  seems,  hold  good, 

against  a  person  promoting  or  enconraging  the  mortgage  or  bargain,  althoogli 

be  or  she  be  a  feme  eatert  or  nnder  age.    So,  at  l^t,  it  was  argued  ia 

Gory  ▼.  Gertcken^  8  Madd.  Rep.  46,  on  the  authority  of  Sug.  V.  de  P.  597-8, 

4th  edit.  6f  4,  5th  edit. 

Qf  iMMinmentM      (N)  There  are  many  cases  in  the  elder  Vesey's  reports  as  to  this  point, 

made  in  ifc-      which  go  to  establish  the  doctrine,  that  instruments  obtained  from  parties 

monmce  or  mts-  ignorant  of  their  rights,  will  be  set  aside,  although  there  be  no  fraud  or  in- 

take  rf  rights,    position  in  the  case.     See  Bingham  v.  Bingham^  iVes.  126.    C^dbt^gT. 

Frati,  ibid.  400,  and  Bamsden  v.  HiUmij  2  ibid.  504.  See  also,  Euau  v. 
UncfVya,  1  Cox.  C.  C.  335.  SJC.  S  Bro.  C.  C.  150.  Lord  King,  however, 
in*Tea$d«de  ▼.  TeoMdalSf  Sel.  Ca.  Ch.  59,  held  contra.  There  a  father,  win 
conceived  his  son  to  be  tenant  in  fee,  (though  he  was  in  fact  only  tenant  fsr 
life,  with  remainder  to  the  father  in  fee,)  was  privy  to  a  settlement  of  tlie 
estate  upon  tlie  son's  marriage.  The  father  afterwards  finding  out  his  ri^t, 
contended  that  he  was  not  bound  by  the  settlement,  for  though  he  was  privy 
to  it,  yet  not  knowiuff  of  his  rieht,  he  could  not  give  notice;  and  ooue- 
quent^  was  not  guilty  of  way  fraud.  Lord  King  held  him  to  be  boond, 
observing,  that  as  he  knew  of  the  settlement,  he  should  not  take  advantsge 
against  it.  His  Lordship  also  adverted  to  the  near  relation  of  fatiber  aad 
son,  from  which  he  said  it  was  to  be  inferred,  that  had  the  real  interesti  of 
the  parties  been  fully  understood,  the  father  would  have  been  reqoired 
to  join  in  the  settlement  on  his  son's  marriage,  or  on  his  refusal,  the 
marriage  would  not  have  taken  place,  llie  true  distinction  seems  to  be 
this: — If  an  instrument  be  made  nnder  the  influence  of  the  same  cobbmui 
mistake  with  neither  mfpreMaio  vert  on  the  one  side,  nor  fraud  on  the  other, 
and  both  parties  have  equal  opportunities  of  ascertaining  the  true  state  m 
the  facts,  equity  will  not  interfere.  •  Cholmtmdeley  v.  CUnion^  S  Meriv.  56f. 
But  if  an  instrument  be  obtained  from  persons  ignorant  of  their  rights,  bat 
whose  rights  are  known  to  the  party  obtaining  the  instrument,  a  court  of 
equity  will  relieve.  Broderick  v.  BroderUk^  1  P.  Wms.  tS9,  and  the  cases 
referred  to  in  the  notes.  Yet  it  must  be  observed,  that  if  the  party,  to  whoa 
the  true  state  of  the  title  is  known,  refers  to  deeds  or  otherwise,  out  of 
whidi  the  otlier  party,  by  using  reasonable  diligence,  might  have  seen  whe- 
ther the  representation  were  correct,  there  the  party  negligently  passing 
over  the  title  without  investigating  its  merits,  cannot  liave  redress.  Pemr$n 
▼.  3f organ,  2  Bro.  C.  C.  388.  Anslie  v.  Medlycoi^  MS.  1  Madd.  Ch.  965, 
ftd  cd.    £t  vide  1  Foob.  Tr.  £q.  117. 120,  5th  ed.  and  antea,  387, 5th  ed. 
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chase,  telling  H.  he  bad  not  only  paid  bn  brother  the  annuity  to 
that  time,  but  had  also  paid  his  sisters  3000/.  under  the  same 
will.    The  purchase  was  completed,  and  afterwards  N.  got  the 
settlement  into  bis  hands,  and  would  have  avoided  the  annuity, 
the  lands  being  thereby  ititailed.    H/s  bill  Mras  to  have  the  an- 
nuity decreed  or  re-payment  of  his  purchase  money ;  and  though, 
on  the  bearing,  there  was  no  proof  that  N.  had  any  notice  of 
the  contents  of  this  settlement  at  the  time  be  promoted  the 
purchase,  yet  the  Lord  Keeper  decreed  the  re-purchase  of  the 
annuity  merely  on  the  encouragement  N*  gave  H.  to  proceed  in 
completing  the  contract ;  for  that  it  was  a  n^ligent  thii^  in  him 
not  to  have  made  himself  acquainted  with  bis  own  title,  that  he 
might  have  informed  the  purchaser  of  it,  when  he  came  to  en- 
quire of  him.  [  468  ] 
And  suck  cobstmctive  fraud  not  only  binds  the  party  himself  Person  making 
personally,  from  whose  negligence  it  arises,  but  also  binds  the  'SS*  tSbS!^ 
lands,  8cc.  charged.  Thus  where  B.,  the  elder  brother  of  1.  B.,  ^^f  vfhere 
was  under  a  settlement  entitled  to  a  real  estate,  charged  with  known  the inuh, 
8000/.  for  one  younger  child  of  the  marriage,  but  subject  to  a  ^^J"^  ^^*jj 
proviso,  that,  if  the  fiither  should  give  to  any  of  his  daughters,  binds  tke  land§ 
or  younger  sons,  any  money  or  lands,  for  or  in  advancement  in  ^ 
marriage  or  otherwUe,  the  value  therectf  should  be  deducted 
from  the  portion,  unless  he  should  by  writing  declare  to  the 
contrary  (A).  The  father  devised  to  I.  B.  4000/.  after  the  death 
of  his  (the  son's)  mother,  and  the  residue  of  his  personal  estate, 
and  died.    Then  the  elder  son  suffered  a  recovery  by  which  he 
obtained  the  fee-simple  in  the  lands.    Afterwards  I.  B.  applied 

(Ac)  JUdunan  v.  Mcrgany  1  Bro.  C.  C.  €3.    t  ibid.  394- 


(O)  Thii  miMt  be  mdentood  of  a  person  who  is  a  prior  incnmbrancery  or   fiiu  noi  effeei' 
who  is  in  some  respect  bovnd  to  give  a  faitlifiii  statement,  whea  called  on  ^  ^y  mttrcpre- 
to  reveal  his  knowledge  of  the  circamstances  of  another,  for  if  a  person  ^eniatim  of 
who  is  nader  no  obligation  gives  an  honest  representation,  although  he  third  person, 
might  have  been  mistaken  in  his  belief,  yet  he  will  not  be  boond  to  make 
good  any  mischief  which  soch  an  erroneous  account  might  occasion.    Thus, 
where  on  a  treaty  of  marriage  the  husband  applied  to  the  brother  of  the 
wife,  to  know  the  amount  ot  her  fortune,  and  the  manner  in  which  it  was 
secured.    The  brother  represented  it  fairly  as  he  then  conceived  it  to  be, 
and  as  being  charged  on  a  real  estate  under  the  fathej*s  will,  adding,  that 
the  husband  need  not  examine  the  will  or  the  family  deeds,  the  facts  being 
certaiBly  as  he  repreiented  them.    A  recital  to  the  same  effect  was  also 
made  in  the  settlement  to  which  tlie  brother  was  a  party.    It  afterwards 
turned  out,  that  the  ftther  had  no  power  to  charge  the  estate  by  his  will, 
bnt  this  ^ct  was  unknown  to  aU  the  family  at  the  time  of  the  marriage, 
and  the  Chancellor  decreed,  that  the  representation  of  tlie  brother  under 
« these  drcnmstances,  should  not  bind  him  to  make  it  good.    Merewether  v. 
Skmv^  2  Cox  C.  C.  194.     Fox  v.  Ma^kreth,  t  Bro.  C.  C  4520,  and  Pnsky  v.  « 
Freeman,  S  T.  R.  53,  where  the  effect  of  this  distinction  *at  law  is  faUy  in* 
vestigated.    See  also  the  preceding  note. 


\ 
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to  P.  to  lend  htm  3000/.  w  the  security  of  the  8000/.  pwtioo, 
for  which  he  assigned  5000/.  part  of  the  8000/.  as  a  securitj, 
and  also  entered  into  a  bond  in  a  penalty  for  the  same.  P^ 
previous  to  lending  the  3000/.  applied  by  his  solicitor  to  B., 
informing  him  of  I.  B.'s  .  application,  and  denred  to  be  in* 

[  460  ]  formed,  whether  the  8000/.  was  a  subsbtiog  charge  upon  the 
estate;  when  B.  declared  that  it  was,  and  that  P.  might  safely 
advance  his  money  upon  the  security.  B.  also  afterwards  ap- 
plied for,  and  obtained  a  sum  of  money  to  pay  off  the  8000/. 
portion ;  and  gave  P.'s  solicitor  notice  that  he  would  pay  off 
the  3000/.  at  the  end  of  six  months  after  the  notice :  B.  dj^ 
soon  after,  the  money  was  not  paid,  but  from  the  death  of  hb 
father,  and  down  to  his  own  death,  he  paid  the  interest  of  the 
8000/.  Upon  hb  death  the  estate  descended  to  his  two  daugh- 
ters. B.  had  possession  of  the  settlement,  and  knew  of  the 
advancements  of  the  father  to  I.  B. ;  but  supposing  them  not 
to  affect  the  portioni  did  not  reveal  the  same  to  P.  A  bill  was 
filed  by  the  mortgagee  against  the  daughters  to  have  the  3000/. 
raised  and  paid  out  of  the  settled  estate.  They  set  up  as  t 
defence,  that  the  bequest  of  the  4000/.  and  of  the  residue^  was 
a  satisfaction  for  the  portion  under  the  proviso  inserted  in  the 
settlement.  And  it  being  held  that  the  bequest  was  a  satisfac- 
tion, it  then  became  a  question,  whether  B.  had  not  bound 
himself  and  the  land  notwithstanding,  by  his  declaration  ^  that 
the  portion  was  a  subsisting  charge  i*^  It  was  agreed  on  behalf 
of  the  daughters,  that  if  B.  knowingly  misrepresented  the  case 

[  470  ]  to  P.'s  attorney,  it  certainly  must  bind  him.  All  the  cases  were, 
that  the  person  misrepresenting  was  bound  by  his  own  misre- 
presentation ;  but  this  went  something  farther,  namely,  to  bind 
the  lands.  If  a  man  was  guilty  of  a  fraud,  by  which  the  land 
was  affected,  the  misrepresentation  would  bind  the  land;  but 
if  there  was  no  fraud,  the  land  could  not  be  affected.  It  was 
the  duty  of  P.'s  solicitor  to  make  every  inquiry;  he  ought  to 
have  made  the  trustees  parties.  It  was  great  negligence  on  his 
part  not  to  take  a  legal  security.  He  ought  to  have  enquved 
what  I.  B.  took  under  the  wilL  Tlie  principle  the  court  went 
upon,  was  by  acting  upon  the  conscience  of  the  defendant  in 
such  cases ;  if  the  defendant  was  acting  against  conscience,  the 
court  would  apply  a  remedy,  but  there  was  in  this  case  nothing 
against  conscience.  B.  was  ignorant  of  the  legal  effect  of  the 
legacies.  If  then  there  was  no  fraud,  there  was  nothing  for  the 
court  to  relieve  against,  and  the  land  could  not  be  bound.  But 
by  Buller,  Justice,  (who  sat  for  the  Chancellor)  the  only  ques- 
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tioD  iS|  whether  P.  his  a  right  to  have  SOOO/.  raised  for  payment 
of  his  debt,  out  of  the  estate  of  B.    It  is  argued^  that  this  is 
not  to  be  done  unless  there  is  such  a  fraud  as  to  affect  land,  and 
that  here  was  no  fraud,  but  B.  acted  innocently.    It  brings  to 
my  mind  a  case  tried  before  me  at  Guildhall^  by  one  merchant 
against  another,  for  giving  a  false  character  of  a  third  person,       [  471  ] 
by  which  the  plaintiff  was  induced  to  give  him  a  credit,  and  lost 
his  money;  my  direction  to  the  jury  was,  that,  if  one  man  tells  rjj^^f^' 
another  a  falsehood  by  which  he  is  injured,  the  deceived  person  which  he  u  m- 
has  his  remedy  by  an  action  (p).    Those  who  wish  to  maintain  ^^l^  ^^ 
the  daughter's  case,  argue,  that  B.  the  father  was  a  total  stranger  Hon  agaimt  A. 
to  the  case,  which  argument  admits  the  principle,  that  if  he  had 
been  interested,  the  declaration  would  bind.    Here  the  person 
of  whom  the.  question  was  asked,  certainly  had  no  interest. 
Fraud  is  a  question  of  law,  and  of  fact.    It  is  always  con- 
sidered as  a  constructive  fraud  where  the  party  knows  the  truth 
and  conceals  it,  and  such  constructive  fraud  always  makes  the 
party  liable.     1  think  that  here  B.  knew  of  the  proviso  and  ad- 
vancements, and  that  in  this  court  he  was  obliged  to  take  notice 
of  them.    In  fact  he  had  express  notice.    It  is  not  like  the  case 
of  a  latter  deed  referring  to  a  former  one.    The  enquiry  was  a 
ytry  proper  one  on  the  part  of  P.,  and  completely  repelled  any 
imputation  of  negligence  in  his  agent,  and  the  enquiry  was  pro- 
perly made  of  the  party  inunediately  interested.     B.,  at  the 
time  of  the  enquiry,  had  the  equitable  interest  in  the  estate, 
and,  upon  the  application,  assured  P.,  that  he  might  safely  lend 
his  money.     The  enquiry  was  the  most  material  P.  could  make. 
If  B.  admitted  the  term  to  be  in  existence,  he  must  be  bound       [  472  ] 
by  his  admission.    He  had  full  notice,  and  induced  P.  to  lend 
his  money,  which  was  a  fraud  that  would  affect  the  daughter's 


(P)  So  in  Potley  ▼.  Vrtemn^  3  T.  R.  51»  it  was  held,  that  a  false  affirm-    ThU^  the  doc- 
ation  made  by  the  defendant,  with  intent  to  defraud  the  plaintiff,  whereby  trine  w  e^mtff 
he  received  damage,  was  good  ground  for  an  action  on  the  case  in  the  na-  as  w^l  as  al 
tore  of  deceit ;  and  that  in  such  an  action,  It  was  not  necessary  that  the   laic. 
defendant  ahoold  be  benefitted  by  the  deceit,  or  that  he  should  coUudejvith 
the 
318. 

Leat 

declared,  that  the  case  of  Paeleff  ▼.  Freeman^  and  all  others  of  that  class, 
were  more  fit  for  a  court  of  equity  than  a  court  of  law,  and  his  Lordship 
was  clearly  of  opinion,  that  at  least  there  was  a  concurrent  jurisdiction ; 
and  said,  ft  bad  occurred  to  him,  that  that  case,  on  the  principles  of  many 
decisions,  might  have  been  maintained  In  equity :  for  it  was  a  very  old  head 
of  iH|aity,  that  if  a  representation  be  made  to  another  person  going  to  deal 
in  a  matter  of  interest  upon  the  faith  of  that  representation,  the  former 
stiall  make  that  representation  good,  if  he  knows  it  to  be  false ;  and  this 
dictum  of  I«ord  £ldon*s  was  cited,  and  recognized  by  Sir  William  Grant,  M«  R* 
in  Bwrowes  v.  lack,  10  Ves.  475. 
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nfprwrUy 
^  denial  iff 
wwrtgagei 


ift^fomUOiM 
oihir  tmm$  trt 
mb0tUUb€Uni, 


[473  ] 


Qui  prior  est 
iemiMre  potior 
atjmrt. 


estate.  The  tern  mttit,  therefoiey  be  hdd  to  be  ia  foiipe  to 
secure  the  3000/.  and  the  trustees  must  raise  that  som  and 
ioterest. 

And  if  such  subsequent  mortgagee  apply  to  a  prior  incuBH 
brancer,  to  know  if  he  hath  any  incumbrance  or  mortgage  on  the 
estate  upon  which-  he  intends  to  take  a  security^  and  he  denies 
that  he  hath  any,  he  will  lose  his  priority. 

But»  in  this  case,  it  will  be  necessary  for  such  subseqaeat 
mortgageci  or  Us  agent,  to  inform  the  prior  incumbranoer  tbst 
he  is  about  to  lend  the  mortgagor  money,  or  otherwise  he  wil! 
BOt  on  denial  lose  his  priority ;  for  he  is  not  bound  to  answer 
unless  he  knows  of  such  intention,  as  the  question  may  be  pot, 
merely  to  satisfy  an  impertinent  curiosity.  Thus,  where  R.  hsd 
lent  money  to  S.  upon  a  mortgage  (/),  and  I.  being  likewise 
about  to  lend  S.  money,  directed  G.  to  enquire  of  R.  wbetker 
be  had  any  incumbrance  or  mortgage  on  that  estate,  who  denied 
that  he  had,  and  on  a  second  application  returned  the  same 
answer ;  R.  acknowledged  that  G.  met  him  in  a  public  maiiet, 
and  enquired  of  him  what  money  S.  owed  him,  but  denied  that 
G.  informed  him  1.  was  about  to  lend  S.  money ;  nor  did  G., 
on  cross-examination,  take  upon  himself  to  swear  he  did ;  the 
Lord  Keeper  directed  an  issue  to  tiy  whether  G.  toM  the 
defendant  that  the  plaintiff  was  about  to  lend  money  on 
the  estate  of  S.,  when  he  enquired  what  S/s  debt  was  (q). 

And  if  there  be  several  eqwtisble  interests  affecting  the  same 

estate  (m),  they  will  attach  upon  it  according  to  the  respectiTe 

periods  at  which  they  commenced ;  for  it  is  a  maxim  in  equity 

as  well  as  at  law,  that  <*  Qui  prior  est  tempore  potior  at 

jureiv):' 


(I)  Mat$4m  T.  Rhodea.    S  Vern. 
654. 


(m)  sVes.  477.    Ca.  TeBp.Til- 
bot,68. 


TUefSMV. 

Rkodeomidio 

hertuTMedm 


Prociiee. 


Ctue$  iupp&rt- 
ing  doctrim  m 
text. 


(Q)  It  i§  remarkable,  that  Lord  Redesdale  in  bis  MS.  notes  to  BeekH  t. 
(Mrdief,  conmranicated  to  the  profession,  through  the  medium  of  Mr.  Beltl 
valuable  edition  of  Brown's  Cfh.  Ca.  vol.  i.  p.  357,  n.  5,  (refeniiig  to  MS. 
notes  of  Lord  Talbot  for  his  authority,)  should  state  the  decision  in  this 
case  of  Ibbotson  t.  RhodeSf  as  being  reversed.  It  continues.  howeTcr,  to  Ime 
cited  as  an  existing  authority,  see  sMadd/Ch.  444.  Sug.  v.  ic  P.  659,  ud 
1  Fonb.  Tr.  Eq.  165.  And  it  is  observable,  that  the  same  doctrine  scens 
to  have  been  laid  down  in  Amy^t  citsej  t  Ch.  Ca.  1X8,  cited.  It  woaM, 
therefore,  be  well  worth  the  while  when  a  person  is  about  to  lend  money  on 
mortgage,  and  he  suspects  that  anotiier  person  has  a  lien  or  claim  on  the 
estate,  to  make  a  confidential  enquiry  or  such  person  as  to  that  fact,  par- 
ticularly obsenring  to  state,  that  a  treaty  of  mortgage  is  in  negociation  be- 
tween him  and  the  borrower ;  and  then,  according  to  the  above  doctrine,  if 
the  person  of  whom  the  enquiry  is  made,  has  an  incumbrance  on  the  estate 
and  denies  it,  equity  will  not  afterwards  permit  him  to  enforce  his  demaad 
against  the  mortgage. 

(R)  The  principFe  that  in  all  cases  where  the  legal  estate  is  ootstandioic* 
the  equitable  incumbrances  must  be  paid  according  to  their  priority,  i* 
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So,  where  Job  Smith  and  Samuel  bis  soo  roor^aged  an  estate  Tikis  a  maxim 
by  feoffment  to  Winter,  and  Samuel  afterwards  died,  leaving  IJ^?2'!!j  u!io. 
Elizabeth  Smith  his  heir,  who  married  Thomas  Bromwicb  (n) ;  BiUfvurtk 
Thomas  took  an  auignment  of  the  mortgage  in  the  name  of  tainfno  priority 
Anthony  Bromwicb  in  trust  for  himHlf.    Then  Thomas  mort-  ^^Jj^^^ 
gaged  the  same  premises  to  Elizabeth  his  sister.    Afterwards,      [  474  ] 
Thomas  devised  these  premises  to  Anthony  Abbot,  his  grandson, 
and  his  heirs.    At  the  time  of  making  this  will  he  had  two 
daughters,  Anne,  married  to  Robert  Abbot,  and  Elizabeth.--- 
Thomas  died,  his  wife  surviving ;  then  she  died,  and  Elizabeth 
the  daughter  married  Peter  Newley.    A  bill  was  tlien  brought 
by  Peter  and  Elizabeth  his  wife,  against  Robert  Abbot  and 
Anne  his  wife,  Anthony  Abbot,  and  Robert  the  son  of  Robert, 
praying  to  be  let  into  a  redemption  of  a  moiety,  insisting,  that 
Thomas  had  only  a  redeemable  interest,  and  no  power  to  dis- 
pose of  the  inheritance ;  mid  the  court  decreed  a  redemption  at 
to  a  moiety.    This  decree  was  never  carried  into  execation,  and 
Anthony  Abbot  was  permitted  to  continue  in  possession  until 
his  death.    In   1720,   Anthony  mortgi^ed   the  premises   to 
Taylor,  and,  in  ]  7^4,  again  to  Nicholas,  and  afterwards  made 
several  other  mortgages  to   Nicholas,  and  then  died,  leaving 
Anthony  his  heir  at  law.    Then  Peter  Newley  and  Elizabeth 
his  wife,  and  Anne,  who  was  the  widow  of  Robert  Abbot,  for 
divers  considerations,  conveyed  the  premises  to  Robert  the  son 
of  Robert  and  his  heirs,  who  afterwards  took  an  assignment  of 
Taylor*s  mortgage.    In  this  same  year  Nicholas  assigned  his 
mortgages  to  Clarke.    Then  Elizabeth  the  sister  of  Thomas       [  475  ] 
died,  having  first  made  her  will  and  Peter  Newley  executor 

(«)  Clarlu  v.  AhM^  Barn.  Rep.  457.   5.  C.   S  Eq.  Cs.  Abr.  606,  and 
•iiprmy44e. 


tnpported  by  abundaDt  authority.  Vide  MwrH  y.  Ptuke^  %  Atk.  5f .  Jf«« 
thew9  ▼.  Cartwritrht,  ibid.  547.  Ponrfret  y.  fVindsor,  t  Ves.  486.  fVortUy 
▼.  Birkke€dy  ibid.  671.  &  C.  3  Atk.  809.  Belcher  v.  Re^forih,  6  Bro.  P. 
C.  S8.  Rohhuon  ▼.  Dtmdamy  t  Bro.  C.  C.  63.  mUoughiy  v.  fViUougkhy, 
1 T.  R.  763.  S,  C.  antea,  461.  postea,  493.  Morrisson  v.  Partonsj  t  Taunt. 
415<  Knoit  ex  parte.  It  Yes.  609.  and  Maekreth  v.  St/mmu^  15  Ves.  3f 9» 
where  the  doctrine  is  fully  and  ably  considered  by  Lord  Eldon.  It  is  a 
common  rule,  says  Baroa  Pnffendorf,  in  his  Commentaries  on  the  Law  of 
Nature  and  Nations,  b.  3.  c.  8.  s.  11,  that  he  wtio  has  the  precedency  ia 
time,  should  have  also  the  advantage  in  right ;  not  that  time  considered 
barely  in  itself  can  make  any  such  diftrence,  but  because  the  whole  power 
over  a  thing  being  formerly  secured  to  one  person,  bars  all  others  from  ob- 
taining a  title  to  it  afterwards.  So  in  the  civil  law,  Olm  de  pignere  utraque 
pare  eemtendiif  pravdUt  jure,  ^ici  pravenit  tempore.  Dig,  I.  f .  tii  jSatf,  L,  4» 
Code  foi  poif  i.  11.^.  eod,  and  again.  In  pignore  placet^  si  prior  eouvenerit  de 
pignoref  Ueet  posteriori  res  fradoiiir,  adkuc  potiorem  esse  priorem,  Ilrid,  I,  ly. 
ia/./*.  9«tp^. 
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thereof,  who  also  died,  leaving  Thomas  Newlejexecntor  of  hb 
will.  Then  Thomas  Newley  assigned  all  his  interest  in  the 
mortgage  to  Clarke,  who  now  brought  his  bill  against  Robert 
Abbot,  Anthony  Abbot,  and  Elizabeth  Abbot,  prayii%  that  an 
account  might  be  taken  of  what  money  was  due  to  Robert,  on 
the  ass^ment  of  the  mortgage  which  was  made  to  him  by 
Taylor,  and  that  the  plaintiflf  might  redeem  him ;  and  that 
Anthony  and  Elizabeth  might  come  to  an  account  as  to  the 
mortgages  which  were  assigned  to  him,  and  be  declared  to 
pay  those  sums  to  the  plaintiff,  together  with  die  money  which 
he  should  pay  to  Robert ;  and,  b  default,  that  Anthony  might 
be  foreclosed.  And  the  Lord  Chancellor  was  of  opinion,  that 
the  plaintiff  was  entitled  to  relief,  as  far  as  he  could  take  that 
relief,  within  the  compass  of  the  former  decree ;  that,  if  the 
plaintiff  had  got  the  legal  estate  either  himself,  or  in  a  trustee  for 
him,  so  that  he  could  have  brought  an  ejectment,  and  put  the 
defendants  to  have  been  plaintiflb  here,  it  might  have  deserred 
consideration,  whether  these  defendants  would  have  been  en- 
titled to  have  redeemed  the  present  plaintiffs ;  but,  as  the  plain- 
tiff had  not  the  legal  estate,  and  was  forced  to  come  into  equitj, 
[  476  ]  he  must  submit  to  be  redeemed  by  Anthony  Abbot,  and  could 
put  no  other  terms  upon  his  redeeming  him,  than  such  as  fell 
within  the  compass  of  the  former  decree.  His  Lordship  said 
that  **  Qui  prior  est  tempore  potior  est  jure,"*  was  a  rule  that 
held  in  equitable  as  well  as  in  legal  rights.  That,  in  this  case, 
Robert  had  the  first  equitable  right,  and  therefore  his  mortgage 
must  be  paid  off  in  preference  to  that  of  the  plaintiff.  It  was 
true  the  plaintiff  had  taken  in  the  mortgage  made  to  Elizabelh, 
the  sister  of  Thomas^  which  was  prior  to  Taylor's  mor^pge 
under  which  tlie  plaintiff  claimed,  but  he  had  no  legal  estate, 
for  want  of  taking  in  'an  assignment  from  Anthony  Bromwicfa 
or  at  least  for  want  of  having  him  before  the  court  in  order  to 
have  a  conveyance ;  and  therefore  Robert,  who  had  the  assign- 
ment of  the  mortgage  which  was  made  to  Taylor,  previous  to 
any  assignment  of  the  mortgage  which 'Clarke  took,  must  be 
preferred  to  him  :  and  his  Lordship  said,  that  it  was  never 
determined  that  sl puisne  mortgagee  could  protect  himself  against 
a  prior  mortgagee,  by  purchasing  a  mortgage  previous  to  his, 
where  there  was  no  legal  estate  in  that  mortgagee  from  whom 
he  took  his  second  assignment,  especially  without  bringing  the 
[  477  ]  trustee  of  that  mortgage  before  tlie  court. 
Awumg  mal  But  this  general  rule  admits  of  an  exception  if  any  one  of 
^  ^''  the  parties   hath    more    equity  to  call  for   the   legal    estate 


i 
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than  the  others ;  for  he  that  hath  moi^  equity  shall  be  pre*  friorUia^  hui 

(0  Pontfret  ▼.  ITtJufMr,  2  Vf  8.  486.  cognized  and  acted  on  by  Lord 
fVUkea  v.  BodingUm,  t  Vern.  599.  Manners,  in  Medlieot  v.  O^Dotmel^ 
[S,  C.  poslea,  604,  et  vide  S.  P.  re-      1  Uall  &  Bea.  171.— £d.] 


^  (S)  The  yalae  of  equities  is  determined  by  ascertaining  who  has  the  best    Value  of  tmd^ 
right  to  call  for  a  conveyance  of  the  legal  estate.    Thus,  in  Blake  v.  Han*  tie$  how  de- 
gerfnrd^  Pre.  Ch.  158,  one  A.  who  was  seised  in  right  of  his  wife  of  the    termined. 
manor  of  D.,  procured  his  wife  to  join  with  him  in  a  fine,  by  way  of  mortgage 
in  fee,  for  securing  15,000/. ;  the  equity  af  redemption  of  which,  on  pay- 
Rient  of  the  money,  was  limited  to  A.  for  life,  with  remainder  to  the  wife 
in  fee.    A.  afterwards  acknowledged  a  statute  for  500/.  to  J.  S.,  and  then 
the  wife  died,  leaving  B.  her  son  and  heir.    A.  contracted  with  B.  his  son, 
wlio  had  no  notice  of  the  statute,  to  sell  him  his  estate  for  life  in  the  manor 
of  D.  for  3000/. ;  and  accordingly  J),  the  son,  thereupon  procured  3(M0L 
more  to  be  taknn  up  on  the  mortgage,  and  the  mortimge  to  be  transferred  to 
the  new  mortgagee,   who  paid  off  the  old  mortgage  and  furnished  the 
30002.   to  A.     The  equity  of  redemption  was  limited  to    the  son,  who 
covenanted  to  pay  the  money  ;  and  the  mortgagee's  covenant  on  payment 
of  the  money  was  to  assign  to  him,  or  as  he  should  direct.    B.  the  son,  then 
acknowledged  a  statute  to  one  Mellisli  (who  had  no  notice  of  the  500/.-  sta- 
tute) ;  and  afterwards  made  his  will,  and  devised  legacies  to  the  plaintiffs, 
cliarged  on  the  said  manor,  and  devised  the  manor  itself  to  his  father  in 
fee.    The  question  wa.s,  whether  J.  S.,  who  had  the  statute,  which  was 
acknowledged  by  A.  while  he  was  tenant  for  life,  should  be  preferred  in 
payment  to  Mellish,  who  was  the  connzee  of  the  statute  given  by  B.  tlie 
son  after  the  purchase  of  his  father's  life  estate.    The  Master  of  the 
Rolls  decreed,  that  Mellish  should  be  paid  before  J.  S. ;  and  this  decree 
was  affiimed  by  Lord  Keeper  Wright,  with  the  assistance  of  Blencow,  J, 
and  Trevor,  C.  J. 

The  reasons  urged  for  it  were,  that  though  neither  had  the  legal  estate.  Kale  qui  prior, 

and  that  as  between  two  equities  qtii  prior  esi  tempore  potior  eetjure  was  the   tfc  applicable 

rule,  yet  tlJat  must  be  understood  of  bare  equities  only ;  but,  in  this  case,   to  bare  equitiee 

B.  had  more  than  a  bare  equity  by  his  pu^ha^^e  of  A.'s  equitable  life  estate ;   only, 

the  whole  interest  was  united  in  him,  ana  they  who  had  the  legal  interest 

covenanted  to  assign  to  him,  and  were  bat  his  trustees  after  payment  of  the 

mortgage  money ;  and  it  'differed  little  from  the  common  case  where  a  third 

mortgagee  bought  in  the  first  mortgage  in  trust  for  himself;  and  B.  might 

niake  use  of  his  trustee's  name  at  law  either  to  defend  or  recover,  and 

might  have  an  action  at  law  against  them  to  assign.    That  though  A.*8 

equity  fur  life  would  have  entitled  him  on  payment  of  a  third  part  to  re* 

deem,  and  the  500/.  statute  was  a  charge  upon  that  ec^uity,  yet  that  was 

liable   to  be  defeated  by  a  subsequent  incumbrancer  withont  notice ;  but 

such  purchaser  must  not  be  a  purchaser  of  a  bare  eonity  only,  for  then  the 

first  wonJd    prevail.    But  B.  was  a  purchaser  of  A.'s  equity  and  the  legal 

estate   together,  and  would  have  the  protection  of  the  legal  estate.    That 

his  deed  of  purchase  took  notice  of  the  case,  and  that  the  mortgage  was 

iMigned  at  nls  instance,  and  by  his  procurement ;  and  so  he  purchased  the 

benefit  of  tlie  legal  estate  togetlier  with  the  equity.    That  If  a  third  roort* 

gagee  took  only  an  agreement  of  the  first  mortgagee  to  convey  to  him,  the 

second  coald  not,  in  such  case,  compel  him  to  assign  to  him,  oecanse  snch 

agreement  iMraa  no  more  than  what  they  might  have  done  without  any 

agreement ;  and  that  in  tliis  case  B.  was  not  entitled  on  thea>ld  equity  of 

A^  bat  on  the  new  eouity  raised  on  the  new  mortgage ;  and  he  was  an  ah- 

iolnte  parchaaer  of  tne  estate,  subject  ta  the  mortgage,  and  must  have 

the  protection  of  it.  r      i       •  • 

The  aoperiority  of  right  amongst  bare  equities  is  regulated,  it  is  true,  K^l  equiiue 
by  the  axiom  qui  prior  est  tempore  potior  est  eqtiitate  ;  but  the  person  who  decided  at  lam* 
has  the  legal  estate  in  a  portion  of  the  property,  has  a  better  right  to  call 
for  a  convevance  of  the  legal  estate  in  the  remainder,  than  a  person  who  has 
a  mere  equitable  title  in  the  whole  ;  but  if  one  party  have  no  more  equity 
than  the  other,  the  law,  it  seems,  must  take  place  ;  and  therefore  where  it 
is  voluntary  conveyance  against  voluntary  conveyance,  it  must  be  tried  at 

V  V 
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One  kmngsia^      Thus,  where  the  defendant  acknowledged  the  money  was  not 
mar^^Ui^  paid  by  him  for  a  statute  purchased  in  to  cover  his  moitg^jei 


law.    Lord  Redesdale,  on  this  head,  remarks,  iu  bis  Trea.  on  VIead.  p.  215, 
*'  Snpposing  a  plaintift'  to  have  a  fall  title  to  the  relief  he  prays,  and  the 
defenoant  can  set  np  no  defence  in  bar  of  that  title,  yet  if  the  defendaot 
has  an  eqnal  claim  to  the  protection  of  a  court  of  equity  to  defend  his  pos- 
session, as  the  plaintiff  has  to  tiie  assistance  of  the  eourt  to  assert  hisrifbt, 
the  court  will  not  iutcrpose  on  either  side.*'    £t  vide  Goottwln  v.  Goodioni, 
1  Ch.  Rep.  92«  173,  2d  edit.. and  Francis's  Maxims,  Max.  14,  where  the  cases 
Mortgagee  en-  illustrative  of  this  rule  arc  cla8s»ed.    It  is  also  obbcrvable,  that  equity  views 
titled  to  legal      the  incumbrancer,  who  has  the  Iicst  right  to  call  for  the  legal  title,  in  the 
eoiaie  comrider-   same  light  as  if  he  had  procured  an  aclual  conveyance  or  assignment  of  it 
edoM  if  ho  had  Thus,  in  Knott  ex  parte^  11  Ves.  618.  (citing  3IaundreU  v.  Maumdrettf  10  Ves. 
it,  246.   &  C.  7  ibid.  667.)  Lord  Eldon  declared,  that  a  court  of  equity  was 

bound  to  hold  not  only  that  the  first  mortgage  should  be  protected  as  it  was 
the  first  equitable  security,  but  that  tbut  mortgagee  having  a  better  riefat 
to  call  for  the  assisnmcnt,  should  iu  equity  be  considered  in  the  same  state 
as  if  he  had  it.^lliis,  however,  it  sbould  be  borne  in  mind,  will  not  militate 
against  the  instance  presently  adduced  of  the  puisne  mortgagee'^  being 
allowed  to  avail  himself  of  the  legal  estate  which  he  has  acquired,  in  pre« 
ference  to  the  mesne  incumbrancer. 
lUmairatiomM  of  I  On  these  principles  it  follows,  that  the  first  eanitable  incumbrancer,  where 
preceding  ndes*  the  entire  legal  estate  has  not  been  got  in,  will  nave  the  best  right  to  call  for 

an  assignment  of  it  to  himself.    So,  if  there  be  a  term  outstanding:,  the 
first  mortgagee,  who  has  the  legal  estate  in  the  reversion,  will  have  the  best 
right  to  call  for  an  assignment  of  the  term ;  and  equity  will  give  it  him  in 
preference  to  the  second  incumbrancer.     fVilloughby  v.  fViUougldnff  2  Ves. 
684.  .  llie  bnguage  of  this  case,  as  reported  in  1 T.  R.  7639  ^  remarkable 
It  is  there  laid  down,  that  if  a  subsequent  purchaser  or  mortgagee  have 
notice  of  a  former  pnrchase  or  incumbrance,  he  will  not  be  allowed  to  avail 
himself  of  an  assignment  of  an  old  outstanding  term,  piior  to  both,  in  order 
to  get  a  preference  :  but  if  he  have  no  notice  of  such  prior  puiehase  or 
incumbrance  at  the  time  he  lent  his  money,  or  contracted  for  the  estate, 
and  bsis  tbe  first  and  best  right  to  call  for  the  legal  estate,  then,  if  he  peu 
an  assignment  of  it,  a  court  of  equity  will  not  deprive  him  of  his  advantage; 
and  tliat  if  a  second  mortgagee  Ituds  his  money  on  an  estate,  upon  which 
there  is  an  old  outstanding  term,  and  has  notice  at  the  same  time  of  a  cer- 
tain incumbrance  prior  to  liis  own,  theprior  incumbrancer  has  the  best  right 
to  call  for  the  legaJ  estate,  and  to  satisfy  himself  of  any  other  incumbrances 
on  tlie  estate,  although  such  other  incumbrances  were  not  known  to  the 
second  mortgagee  at  the  time  he  advanced  his  money.    Other  points  in  this 
,  case  of  fViUoughhyr.  WiUoughby  ort  reported  by  the  learned  author  fitMn 
.MS.  notes,  postea,  496.    In  a  case  determined  by  Lord  Cowper,  wbere  the 
trustees  of  a  term  joined  in  a  conveyance  to  the  purchaser,  not  conveyinjc 
the  term,  but  making  tliemselves  parties,   (which  was  considered  at  a 
declaration  that  they  would  hold  ior  that  purchaser,)  a  subsequent  por- 
chaser  endeavoured    to  obtain  a  conveyance,  but  waa  not  pennitted,  as 
upon  the  foot  of  the  contract  the  trustees  had  given  tlie  other  a  better 
ngbt^to  call  for  the  legal  estate.    This  was  cited  and  acknowledged  as 
good  law  by  Lord  Eldon,  in  MaumdreU  v.  Muundrell^  10  Ves.  270. 
&Mnd  morf-  It  may  also  here  be  in  order  to  remark,  (though  it  rather  anticipates  what 

gaget  obUiaing '  ^iU  be  found  more  at  large  in  tbe  sequel  of  tliis  chapter,)  that  if  a  book 
iigml  opiate  prp^  S^  mortgagee,  who  has  lent  bis  money  honestly  without  notice  of  a  prior 
/ared^        ^       incumbrance,  shall  obtain  a  conveyance  of  tbe  legal  estate,  or  an  asst||n- 

nuent  of  a  judgment  or  statute  affecting  tlie  legal  estate,  a  court  of  equity 
will  not  .take  it  away  from  bim  for  the  benefit  of  the  mesne  incumbrancer, 
withodt  that  incumbrancer  will  pay  the  mortgagee  so  obtaining  the  Ic^ 
title  his  principal,  interest,  and  costs ;  for  thouj>n  the  second  or  mesne  in- 
cumbrance be  prior  to  the  subsequent  incumbrance  in  point  of  time,  vet 
It  Tumisbes  merely  equal  equity  with  the  subsequent  incumbrancer,  «bo 
having  by  greater  diligence  obtained  the  legal  estate,  will  be  allowed  to 
retain  his  advantage.  And  it  may  be  useful  to  recollect,  that  notice  of  tbe 
mesne  mortgage  or  incumbrance,  at  tbe  time  of  obtaining  possessioo  of  the 
estate  at  law,  will  not  be  material.  If,  however,  notice  of  the  mesne  ia- 
*  combrance  can  be  proved  on  the  puisne  mortgagee  at  the  time  he  advanced 


J 
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imt  offered  to  pay  it  on  the  assigning  the  extent  (/>) ;  it  wad  egmi^f  Tprefer- 
urged,  that  puisne  mortgagees  were^  in  such  case,  protected  gageein  egtiity 
against  a  former  mortgage  on  this  reason  only ;  l^ecause  tbey  <m^!f*  Semb. 
were  entitled  in  equity,  by  actually  laying  out  their  money  on 
their  mortgage,  and  were  entitled  in  law,  by  purchasing  in  the 
former  incumbrance :  and  so,  having  a  title  both  in  law  and 
equity,  he  that  had  only  a  title  in  equity  should  not  prevail 
against  both.    But  the  defendant  bad  no  title  in  law  ;  for, 
though  the  statute  was  extended,  yet  it  was  not  assigned  to  him, 
he  not  having  paid  for  it,  and  the  plaintiffs  offered  to  discharge 
him  of  that.    But  the  Lord  Chancellor  was  strongly  against 
them  on  this  point.  r  4<jr3  i 

Another  ground  of  exception  to  the  general  rule  above  re-  And  the  ruU 
ferred  to,  is  suggested  by  Lord  Talbot  in  the  case  of  Tourville  ^i^nmenu  ^ 
▼.  Naisk  (5),  where  two  executors,  being  also  residunry  legatees,  <*©*<»  wo*- 
one  of  them  for  a  valuable  consideration  assigned  over  part  of  no  legal  estate 
his  residuary  share  to  A.  B.,  and  then  for  a  valuable  consi-  /»«««"  ;a»iC»»j 

...  .  assign  part  0/ 

deration  likewise  as^gned  over  his  whole  residuary  share  to  the  his  legaeif  to  A. 
other  executor  and  residuary  legatee,  wlio,  as  it  was  said,  had  ^j^ohu  B. 
no  notice  of  the  former  assignment ;  whereupon  it  was  insisted  •»*•  *<"  "• 
that  this  legacy  of  the  surplus  was  a  chose  in  action  good  only  assig%ment{ry 
in  equity,  and  not  at  law,  in  which  case  the  assignment  which 
vras  prior  in  time  must  take  place,  consequently  that  made  to 
A.  B.  would  prevail.    To  which  it  was  replied,  that  though  a 
legacy  were  a  chose  in  action,  yet  when  it  was  assigned  to  an 
executor,  he^  having  a  remedy  at  law,  was  in  a  different  situation 
from  a  third  person.     But  Lord  Talbot  said,  that  he  did  not 
aee  any  difference ;  for  the  thing  assigned  was  still  but  a  chose 
in  action,  which  the  executor  himself  could  not  come  at,  unless 
by  action  or  suit,  either  in  law  or  equity ;  but  hi^  Lordship 

(p)  fVyndham  ▼.  Richardson^  et  of.  2  Ch.        (9)  3  P.  Wms.  SOS. 
Ca.  313.  IS.  C.  postea,  513.— £</.] 

bis  money  y  as  distinguished  from  the  time  he  obtained  such  legal  protection, 
equity  will  not  allow  him  the  Bhelter  of  bis  legal  title ;  for  notice  will  make 
him  come  in  frandulently.  See  2  Ves.  684.  Taylor  ▼.  Baker f  1  Daniel  71, 
and  postea,  583,  in  notis.  So  alM>  if  he  obtain  a  conveyance  of  the  legal 
estate  after  a  decree  to  account,  equity  wiU  not  allow  any  priority  to  oc 
acqaired  by  such  a  conveyance,  as  we  shall  see  hereaAer,  p.  554,  postea. 

(T)  On  the  mortgage  of  a  chose  in  action,  it  should  never  be  omitted  to    Martgagee  ef 
give  notice  of  the  transaction  to  the  trostee,  for  upon  the  authority  of  the   those  in  adiem 
case  quoted  in  ,the  text,   and  SlonAope  v.  Feni^y,  Butl.  Co.  Litt.  290,  b.   giving  noticf  ta 
n.  (1),  s.  15,  it  has  been  thought  (and  indeed  as  it  should  seem  with  a  great   trustee^  pr^cr^ 
degree  of  reason,)  that  if  a  mortgagee  of  this  equitable  right  neglect  to    red. 
give  notice  of  his  incumbrance  to  the  trastec,  and  such  equitable  right  be 
afterwards  assigned  to  a  second  mortgagee,  who  takes  the  precaution  of 
giviBir  the  trustee  proper  noticci  the  first  mortgagee  will  be  postponed.  See 
^so  RyaUy^  Biwle,  1  Ves.  367,  and  Jones  v.  Gibbons,  9  ibid.  410. 

F  F  2 
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farther  observed,  that  it  seemed,  if  it  bad  been  a  mortgage  made 

to  the  testator,  and  assigned  by  one  of  the  executors  to  the 

other,  the  latter  might  have  entered  ;  but  in  the  principal  case 

[  479  ]       ^^^  assignment  was  but  of  1200/.  due  upon  all  tbe  mortgages 

made  to  the  testator  from  A.  B.  the  father,  and  to  A.  the  son, 

which,  not  being  recoverable  otherwise  than  by  a  auit  in  equity, 

was  clearly  a  chose  in  action. 

AfMngtt  tqwa        It  is  a  rule  in  equity,  that,  where  several  persons  have  equal 

^uiiiefytktmu  equity,  he  amongst  them  that  hath  possession  of  the  Ugal  ettaie^ 

legal  e$tate  U      may  make  ail  the  advantages  of  it  of  which  the  law  admits,  and 

Urndf*  ^^      thereby  protect  his  title,  although  it  be  subsequent  in  point  of 

time  ;  and  his  adversaries  shall  have  no  help  in  equity;  for  it 
will  not  disarm  a  purchaser,  but,  where  the  equity  is  eqoalf  will 
leave  the  law  to  prevail. 
Mortgagee  Therefore,  if  there  be  several  mortgagees,  the  last  mor^agee^ 

^^^ikeut'^o^  having  lent  his  money  upon  a  valuable  consideration,  and  mUh 
tf  prior  tiiciim-  out  notice,  may,  by  purchasing  in  the  precedent  incumbranee, 
Mq!i^giml  ^^ic^  carries  with  it  t/ie  l^al  estate  (v)»  protect  himself 
Mtatey  ftrfer*     against  any  mortgagee  subsequent  to  the  first  and  prior  to  the 

last(w) ;  for  then  he  will  have  both  law  and  equity  upon  his 
side  (r). 
fUaum  thereof.  This  privilege  of  protection,  by  purchasing  in  prior  incum- 
[  480  ]  brances,  originates  in  the  particular  constitution  of  the  l^ai 
jurisdiction  of  this  country  (s).  It  could  not  happen  but  where 
the  administration  of  law  and  equity  was  divided  among  dif- 
ferent courts,  and  created  different  kinds  of  r^hts  in  estates ; 
and  is  grouuded  upon  that  force  which  coiuts  of  the  latter  de- 
scription necessarily  and  rightly  give  to  the  common  law  and  to 
legal  titles.  For,  although  they  break  in  upon  the  common  law 
where  necessity  and  conscience  require  it,  still  they  allow  su- 
perior force  and  strength  to  a  legal  title  to  estates,  when  not 
urged  to  do  otherwise  by  those  motives;  and,  consequently, 
where  there  is  a  legal  title  and  equity  on  one  side,  and  equity 

(r)  Bovey  ▼.  Shipwick^  1  Ch.  Ca.      show  ▼.  Yateif  Stra.  240. 
20t.     Churchill  v.  Grfwe,  ibid.  35.  (•)  2  V^s.  574. 

1  Vera.  187,  188.  «  Vea.  573.    Hag' 


Prior  tnoiiii-  (U)  Such  incnmbrance  bring  attended  with  all  the  requisites  to  make  it 

brance  d^eetite   available  at  law  y  for  otherwise,  it  is  conceived,  it  will  not  prejndica  the 
at  Ittw^  not  intermediate  incumbrance ;  as  if  it  be  a  judgment,  that  it  be  duly  docketed; 

availoltU.  or  a  recognizance,  that  it  be  duly  enrolled;  or  a  deed  in  York  or  Middldcxi 

that  ii  be  duly  registered,  &c. 
(W)  Though  he  purchase  in  the  incumbrance  after  he  have  notice  of  the 

second  mortgage,  or  a  bill  be  pending  by  a  mesne  incumbrancer  agaisil 

the  first  for  redemption  of  his  security. 
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onlj  upon  the  other,  they  will  never  suffer  the  side,  in  which 
both  these  rights  concur,  to  be  hurt  by  that  in  which  one  of 
them  only  is  to  be  found  (x). 

Thus,  where  S.,  having  granted  a  rent-charge  for  2000/.  to  Juifpnentf 
H.,  mortgaged  the  premises  for  1200/.  to  C.  and  afterwards,  ^^tj^f ' 
those  that  had  C.'s  interest,  he  being  dead,  bought  in  a  judgment  marif^ogie  pur* 
precedent  to  the  grant  of  the  rent-charge  (^);  H.  exhibited  his  ^^"or^J^I 
bill  to  discover  what  estates  C.  claimed,  and  charged  that  C.  had  ^^(^> 
notice  of  H.'s  rent-charge  before  he  took  the  mortgage.    The       [  481  J 
defendants  pleaded  the  mortgage  to  C,  and  that  afterwards 
hearing  of  precedent  incumbrances,  they  bought  in  a  legal  title 
prior  to  the  plaintiff's,  and  offered  to  assign  all  to  the  plaintiff, 
if  he  would  pay  what  was  due  on  the  mortgage  and  on  their 
iiew-acquired  title ;  but,  if  he  would  not,  they  insisted  that  they 
ought  not  to  be  obliged  to  discover  what  that  estate  was  they 
had  bought  in  ;  and  that  their  title  ought  Hot  to  be  drawn  under 
eiamination  in  equity  ;    and,  by  way  of  answer,   they  denied 
that,  to  their  knowledge  and  belief,  C.  had  any  notice  of  the 
rent-charge  when  he  lent  the  1200/.  which  plea,  on  debate,  was 
allowed  to  be  good  (z). 

This  point  was  fully  settled  in  the  following  case  by  a  solemn 
determination  by  Lord  Hale,  who  gave  it .  the  name  of  the 
*^  creditors  tabula  in  naufragioJ^ 

(J)  Higgom  ▼.  CaUmmaf  ei  aC.  vide      1  Ch.  Ca.  149,    et  vide  Churchia  v. 
this  case*  as  stated  «  P.  Wms.  493.      Grw^^  ibid.  35.  S.  C.  Nel.  S9. 

(X)  But  the  potent  effect  of  the  legal  estate  will  not  make  ap  for  tlie    Uneq^Ml  e^iip 
vaot  of  equal  equity.    Thus,  if  A.  and  B.  have  equal  equity,  and  B.  the    not  baUmced  by 
legal  estate,  the  latter  will  be  preferred  according  to  the  law  ia  the  text ;   legal  eutate, 
but  if  B.  have  unequal  equity,  as  for  instance,  if  he  have  notice  of  A/s 
claim  or  roortj(age  before  he  takes  his  security,  then  tlie  legal  estate  which 
B.  may  afterwards  acquire  will  not  be  of  any  avail ;  for,  notwitlistandiiig 
lie  may  have  obtained  the  legal  estate,  yet  be  will  not  have' the  same  claim 
to  the  protection  of  a  court  of  equity  as  A.  has,  since  notice  makes  him 
come  in  fraudulently;  and  if  a  man  will  lend  his  money  witli  notice  of  an- 
other's equity,  he  does  it  voluntarily  and  of  his  own  accord.    Such  an  act 
is  also,  in  effect,  tantamount  to  an  acknowledgment  that  the  lender  will 
claim  subordinately  to  the  person  of  whose  right  he  is  apprised ;  and,  there- 
fore, it  is  good  equity  to  bind  him  to  the  choice  he  b^»  made  with  full 
warning  of  the  consequences.    See  postea,  5S7. 

(Y)  See  qualifications  in  p.  48f ,  po^tca. 

(Z)  And  a  satisfied  statute  vri\f  confer  the  same  protection  as  a  judgment,    Mortgagee  pro- 
and  even  more,  as  we  shall  see  in  the  next  page.    In  Stanton  v.  Sadlery   teited  bff  old  m- 
«  Vem.  :SOf  the  plaintiff  was  a  jointress  and  the  defendant  a  mortgagee  sub*   iisJUd  Haiute. 
aequeutly  to  the  jointure.    The  defendant  had  procured  an  assigimient  of  a 
statute  which  preceded  the  jointure,  but  which  was  satisfied.  This  statute  he 
extended  on  the  lands  mortgaged.    The  bill  was  to  set  aside  the  extent,  for 
that  the  statute  was  satisfied ;  and  whether  a  satisfied  statute  should  pro- 
tect the  mortgage,  or  be  set  aside  without  payment  of  tlic  mortgage  money, 
was  the  question?    The  Master  of  the  Rolls  decreed,  that  upon  the  plain- 
tiff  paying  the  mortgage  money  with  interest  and  costn,  the  defendant 
•hoold  assign  all  bis  securities  to  the  plaintiff.    But  his  Honor  would  not 
set  aside  tlie  extent,  without  the  parties  would  engage  to  pay  off  the  mort- 
gage money. 
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Third  mart'  There  E.  being  seised  of  the  manor  of  W«,  and  of  the  manor 
nSice^ iecondy  ^^  ^*  mortgaged  part  of  the  manor  of  W.  to  B.,  in  l049>  for 
buying  in firtit'  iQooL  (u\  and,  in  1655  acknowledged  a  sUtute  to  B.  of  800/. 

mortgage  and       -,  -  >         -  ,.        o£>^    t*  j 

judgment f  jn-e-  JOT  the  payment  of  400/. ;  afterwards^  m  1005,  Jb.  mortgaged 
^Iw*^^  both  these  manors  to  D.  for  7000/.  and  then,  in  l605,  mort- 
[  482  ]  gaged  the  manor  of  W.  to  L.  for  2000/.  L.  having  no  noike  of 
the  former  mortgages,  L.  coming  to  have  notice  of  the  mort- 
gage to  D.,  purchased  in  the  two  incumbrances  to  B.,  and  then 
W.,  executor  of  D.,  sued  h,,  who  pleaded  the  whole  matter; 
and  the  court  held,  that  L.  might  make  use  of  these  incam- 
brances  to  protect  his  own  mortgage,  he  having  both  law  and 
equity  for  him.  First,  he  had  law,  for  that  he  had  a  precedent 
mortgage  in  l649i  and  also  the  statute  in  1655,  and  while  these 
remained  in  force,  M.  could  not  come  in.  Secondly,  he  hsd 
equity,  for*  though  he  had  a  subsequent  mortgage,  yei  it  being 
without  noUce/*he  iNight  lo  be  relieved  iu  Chancery  (b). 

(u)  Marsh  v.  Lffe,  *  2  Vent  337.  Pash^  2  Atk.  5f.  Bruce  t.  Ducket*  rf 

,  S.  C.  1  Ch.  Ca.  166.  [172.    See  also  Marlboro^  t  P.  Wms.  491.  495.  Pie. 

S.  L.  Anon.  2  Frecm.  6,  pi.  14.   JE2d-  Ch.  249.'   Mo0e.  60.    Bac»  Tr.  55.— 

#.'•   ^'  mandsY, Povey,l\em,lB7.  Moret^.  fid.] 


^     .    jlLJ*  (^^  '^^'  ^^^^^E  <^^^9  **'^t  is  termed,  of  the  second  mortflife,  hat  bcca 

towed  thtrd  deemed  a  hard  rule.  See  the  oK^^crvutions  of  the  Master  of  the  Rolls  in 
mortgagee  to  Hie  next  note.  But  it  was  admitted  and  sanctioned  by  the  civi)  hnr,  and 
over-reach  so-  Mcenis  to  have  prevailed  in  almost  all  countries  where  the  code  of  Jostunan 
^r  f  JPT  has  been  received.  Plane  lUm  tertiu8credHorfrhMmd€  sua  peetmiitdimuUj 
ckase  4f  first.       i,,  ^^^  ^^  substUuUur  in  ea  quuntitate,  quam  superiori  exsolmt.   lost.  Uh.  16, 

?ui  pot  inpign.  Vin.  lib.  11.  s.  4.  lib.  lH.  s.  9.    Ho  Uic  learned  French  pro- 
essor  Uomat  states  the  civil  law  to  be,  that  he,  who  beit«g  already  a  ere* 
4  ^itor,  pays  oif  another  creditor  of  the  same  debtor,  who  is  prior  to  himieif, 
V  succeeds  to  his  mort«^ge,  although  he  may  have  made  no  snch  agreement 
nor  received  any  substitution.    For  his  w^uality  of  creditor  makes  it  to  be 
presumed,  that  he  pays  him  who'is  a  nfore  ancient  creditor,  with  no  odier 
▼iew  than-  timt  he  may  succeed  in  his  place  and  thereby  secure  his  own 
debt ;  which  distinguishes  his  condition  fvom  him  who  having  do  such  in- 
terest, pays  a  debt  for  the  debtor  without  substitution,  and  of  whom  it  mi^t 
be  said,  that  perliaps  he  was  under  an  obligation  io  the  debtor  to  pay  for 
Provided  Jirst     him.   See  1  Domat,  C.  L.  380.  s.  vi.    But  the  Roman  law  did  not  allow  this 
•?"!*  ***  ******    preference  to  be  gained  by  a  purcliasc  of  the  *^rst  mortage  affer  it  was 
^f'  satisfied,  for  si  dominus  solvit  pecuniam,  pignus  ^uoque  perimttmr.  Inst.  lib.  13^ 

8.  2.  depign.  Consequently  a  purchase  of  the  first  mortgage  afler  the  same 
had  been  discharged  and  an  acquit tancib  granted,  was  a  mere  nullity;  for 
the  right  of  the  creditor  being  extinguished  by  the  payment,  he  covld  not 
make  over  to  another  what  he  had  not  any  longer,  nor  substitnte  him  to  a 
_^  right  which  was  extinct. 

uHJ^^'^  (»)  Tho  Master  of  the  Rolls,  in  Brace  v.  Marlborough^  uW  snpra,  after 
*«V«««  considering  the  cases  and  precedents,  observed,  that  if  a  third  mortgagee 

bought  in  the  first  mortgage,  though  it  were  pending  a  bill  brought  by  the 
second  mortgagee  to  redeem  the  first,  yet  the  third  mortgagee  having  ob- 
tained the  first  mortgage,  and  got  the  law  on  his  side  and  equal  equity,  he 
should  tliercby  squeeze  out  tlie  second  mortgage ;  and  this  the  Lord  Chipf 
Justice  Hale  called  <<  a  plank"  gained  by  the  third  mortgagee,  or  <^«kaiai 
Bardakin  af  'wn/r«V^<>>  which  construction  was  in  favour  of  a  purchaser,  eve  17  mortgi- 
«    owMp  qy        g^p  jjgi^g  j^j.|j  p^  ^^^^     g^^  though  the  rule  in  equity  had  been  so  set- 

t><*d,  it  was  not,  however,  without  great  appearance  of  hardship;  for  ft 
seemed  but  reasonable  that  each  moitgagee  should  be  paid  accoiduig  to  bis 


'  ANJ>   THfi   BO<iTBiN£   OF  TACKING.  4S5 

Biit  there  is  a  dktiDction  between  the  effect  of  purchasing  Mortgag§$ 

in  an  outstanding  judgment  and  purchasing  in  a  statute  ;  for  the  ^yOgnufU  am 

atiach  M  a 

priority,  and  hard  to  leave  a  second' mort^gee  without  remedy,  who  might 
know  when  he  lent  his  money  that  the  land  was  of  snffictent  valoe  to  pay 
the  first  mortgage,  and  also  his  own,  and  to  be  defeated  of  a  just  debt  by 
a  matter  inUr  <&»«  ot-^a,  a  contriTaoce  between  the  first  and  third  mortga- 
gees, was  a  great  severity.  But  his  Honour  admitted  that  it  had  been  so 
settled  on  solemn  debate,  in  Marsh  v.  Lee  ;  but  thaf,  though  it  was  so  set- 
tied,  he  saw  no  reason  to  carry  it  farther,  to  a  case  not  within  the  same 
reason — to  a  case  where  the  lender  of  the  money  did  not  advance  it  on  the 
credit  of  the  land,  as  mentioned  in  a  subsequent  page.  See  postea,  5f  6.— • 
Lord  Eldon  also,  in  a  recent  case  {Maekreth  ▼.  Symmotu,  15  Ves.  335), 
evinced  a  disposition  to  circumscribe  the  rule,  when  he  enanired,  whether 
there  was  any  case  where  a  third  mortgagee  had  excludea  the  second,  if 
the  first  morU;a|[ee,  when  he  conveyed  to  the  third,  knew  of  the  second. 
This  query  or  his  Lordship's  is  observed  upon  in  a  subsequent  note.  See 
postea,  558,  in  noii»,  t 

The  case  of  Mm-sh  v.  Lee  has  uniformly  been  recognized  and  acted  oo   Second  mort" 
from  the  time  it  was  decided  to  the  present  period.    If  it  were  wanting  in    gageejUee  hiU 
aothority,  it  received  tlie  fullest  acknowledgment  in  the  following  adjudi-   against  first 
cation  of  Belchier  v.  Butler ^  l  Eden.  Kep.  5t2S.  1760.    In  that  case  there    and  thirds  Jirtt 
were  five  mortjjages.    Tlie  mortgagor  was  an  attorney,  and  the  first  mort^    submits  to  be 
sagee  his  client,  who,  relying  on  the  promise  and  integrity  of  his  attorney,    redeemed  by 
^in  whom  he  placed  great  confidence,)  was  prevailed  on  to  re-deliver  the    second ;  yet  as* 
title-deeds  and  writings  relating  to  the  estate  pledged  to  the  mortgagor,   signs  to  third 
on  an  assurance  that  they  should  be  shortly  returned.    The  mortgagee  se*   pendente  2t<e, 
veral  times  afterwards  applied  to  the  attorney  for  re-delivery  of  the  deeds,    assignment 
and  he  often  promised  that  he  would  return  them,  but  never  did.    This   good, 
accounted  for  the  number  of  mortgages  on  the  estate.    The  fifth  mortgagee 
(who  had  a  roortg^e  and  further  charge,  both  dated  the  same  day,)  had  no 
notice  of  the  prior  incumbrances ;  and,  on  the  completion  of  his  treaty,  the 
whole  of  the  title-deeds  relating  to  the  premises  were  delivered  to  him.  The 
mortgagor  dying,  tlie  third  mortgagee  filed  a  bill  against  the  devisee  of  the 
c<^aity  of  redemption  and  the  other  four  mortgagees,  praying  that  they 
might  severally  set  forth  their  interests  in  the  premises,  together  with  their 
securities,  aud  how  much  was  due  thereon,  and  how  their  debts  arose ;  and 
that  the  defendant  Renfurtb,  who  was  the  last  mortgagee,  having  the  deeds, 
might  set  forth  what  interest  he  claimed  therein,  &c.    The  defendant  Pace, 
the  first  mortgagee,  set  fortli  his  mortgage,  and  what  was  due  to  him  for 
principal  and  interest,  and  on  payment  thereof  he  submitted  to  assign  his 
mortgage  to  the  plaintiff,  or  as  he  should  direct    The  defendant  Renfortli 
pending  this  cause,  in  order  to  strengthen  his  title  and  to  gain  a  priority, 
paid  off  all  principal  and  interest  due  to  the  defendant  Pace  the  first  mort- 
gagee ;  and  by  indentures  of  lease  and  release,  Pace,  in  consideration  of 
the  monies  due  to  him,  conveyed  the  premises  to  Renforth,  his  heirs  and 
assigns  for  ever,  subject  to  the  proviso  of  redemption  ccfntained  in  the  ori- 
gin^ mortgage.    The  question  therefore  was,  not  whether  Renforth  could 
bay  the  security  pendente  lite,  but  whether  Pace,  by  the  submission  contained 
in  his  answer,  liad  not  prevented  himself  from  assigning  over  his  mortgage 
to  Renforth  with  a   clear  conscience  and  unlimited  right.     The  JEjord 
Keeper  Northing  ton  said  it  was  then  near  a  century  since  the  doctrine  was 
first  setUed  upon  long  argument  and  mature  deliberation,  that  a  third  mort- 
gagee having  lent  his  money  without  notice  of  a  second,  may,  by  paying  off 
the  first,  hold  the  estate  against  the  second  till  he  has  been  paid  what  is  due 
to  him  upon  both.    This  was  what  Lord  Hale  called  the  tabnla  in  naufragio; 
and  it  lud  continued  to  be  the  practice  ever  since  without  any  variation. 
A  second  mortgagee  therefore,  when  he  lends  his  money  on  an  equity  of  Second  mort' 
redemption,  is  aware,  or  ought  to  be  aware,  that  he  is  liable  to  be  postponed   gagee  should 
by  the  suliseonent  incumbrancer  getting  an  assignment  of  the  first  mortgage ;    immediately 
and  a  second  incumbrancer  confiding  in  the  notoriety  and  certainty  of  tiiis    buy  in  first  m- 
rule,  is  induced  to  buy  in  the  first  incumbrance  at  a  new  expence.    The   cumibranee, 
principle  on  which  this  doctrine  was  first  established,  and  had  ever  since 
prevailed,  had  been  very  correctly  stated  at  the  bar.    For  the  third  mort- 
gagee having  innocently  lent  his  money  without  notice  of  the  existence  of 
the  seeondi  had,  ^n  conscience,  as  good  a  right  to  receive  the  whole  money 
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moutf^  hnt  if  mortgagee  can  procure  to  himself,  by  taking  in  such  securitj,  no 
H^e^mav  P'^^^^'^O"  beyond  the  iuterest  to  which  the  owner  of  the  «c- 
^ack  the  whole  curity,  taken  in^  is  entitled  ;  therefore,  as  a  judgment  creditor 
fira  incum-       ^*"  extend  but  a  moiety  (c),  a  judgment  will  protect  but  a 

Drojictf. 


Principle  0/ 
rmU  thai  legal 
eetate  may  be 
pMrdboMd  jMii* 
detUe  Uie* 


AHe  <tf  first 
mortfragee  not 
to  affect  m^te- 

Oflffll  MCKMI- 

tftancere. 


Third  mart" 
gagee  trith  wo- 
lice  of  tecond, 
bupnginftretj 
obtaim  no  ad* 
vantage. 


Moietft  only  ex» 
tendabUagninet 
anceMtoTj  but 
wohole  against 
ktir. 


he  had  lent,  as  the  second  mortgagee  had  to  be  paid  \7hat  he  mii^ht  bare 
advanced ;  and  then  by  the  alignment  of  the  first  naorticage  and  thepof* 
session  of  the  title-deeds,  he  obtained  both  law  and  equity  on  his  side ;  isd 
against  that  a  court  of  conscience  would  not  interpoie  to  strip  him  of  bts 
protection. 

This  rale  of  equity,  continued  Lord  Northington,  required  no  more  thu 
that  the  third  mortgagee  should  not  have  had  notice  of  the  second  a(  the 
time  of  lending  the  money  ;  for  it  was  by  lending  the  money,  without  no- 
tice, that  he  became  an  honest  creditor,  and  acquired  tlie  nght  to  protect 
his  debt.  But  he  was  not  compelled  to  look  for  this  protection  till  hii  debt 
was  in  danger  of  being  prejudiced ;  and  therefore  when  that  danger  was 
first  discovered  to  htm,  (whether  it  were  by  a  suit  in  equity,  or  by  extra  jodi* 
cial  means,)  as  the  honesty  of  his  debt  was  not  affected  by  the  discovery,  >0 
tlic  right  of  protecting  that  debt  and  the  efficacy  of  such  protection  were 
not  prejudiced.  Hence  arose  the  rule  which  permitted  the  subseqoent  io- 
cumbrancers  to  purchase  pendente  lite.  But  it  was  said  that  Face,  by  tbe 
submission  in  his  answer,  had  precluded  both  himself  from  aasigniDg  to 
Renforth,  and  Renforth  from  purchasing  from  him.  But  Lord  Noithio^ 
was  of  opinion,  that,  upon  the  principles  which  he  had  stated,  the  au«er 
of  Pace  could  in  no  way  be  considered  as  affecting  the  conscience  of  Reo- 
forth.  His  Lordship  thought  that  the  submission  taken  in  its  fnllest  extent 
could  only  bind  the  right  of  the  person  submitting,  and  could  not  be  con- 
sidered as  extending  to  those  of  subsequent  incumbrancers.  Thb  ri^t 
of  protection  was  not  claimed  by  the  third  mortgagee  as  derived  from  tbe 
first,  but  arose  from  his  personal  situation,  and  attached  originally  to  bin- 
self  the  moment  he  obtained  the  legal  iuterest  in  the  estate.  Bat  suppose 
this  submission,  instead  of  having  been  made  by  the  fint  mortgagee,  had 
been  made  by  the  third,  could  it  have  had  the  eff*ect  which  was  cootemled 
for  ?  The  rights  of  the  mortgagees  were  not  altered  by  turning  the  mort- 
gaged estate  into  money ;  for  tbe  court  directed  the  money  to  be  applied 
according  to  tlie  rights  of  redemption.  Therefore,  if  the  second  mortiaiiee 
had  no  right  to  redeem  the  e^itate  till  he  had  paid  what  was  dae  npon  tbe 
first  and  third  mortgages,  he  would  of  course  have  no  right  to  partake  of 
tbe  money  till  their  claims  were  settled.  Lord  Northington  was  therefore 
of  opinion  that  Kenfortli,  by  virtue  of  the  assiffument  of  the  defendant 
Pace's  mortgage,  was  entitled  to  hold  tlie  premises  till  he  was  paid  the 
money  due  on  his  three  several  mortgages ;  and  this  decree  was  afiinned  in 
Dom.  Proc.  9th  February,  1764.  5  Bro.  P.  C.  29t.  Toml.  ediL  6  ibid,  i^ 
edit.  1784. 

In  conclusion  it  may  be  remarked,  that  if  a  third  mortgagee  having  bo> 
tice  of  the  first  s^id  second  incumbrances  at  the  time  of  lending  his  money, 
purchases  in  the  first  mortgage,  which  carries  with  it  tiie  legal  estate,  tbe 
second  roortgasee  may  nevertheless  redeem  him  on  payment  of  tlie  prioci- 
pal  money  and  interest  of  the  first  mortgage  only,  without  regarding  «hit 
the  third  mortgagee  actually  advanced ;  for  although  such  tliird  mortgagee 
may  have  the  legal  estate,  yet ,  he  has  not  equal  equity  witli  the  kt ond 
niortga|^ee,  having  had  notice  of  the  second  incumbrance  previously  to  bis 
advancing  his  money.  See  Cockes  v.  Sherman^  9  Freem.  IS.  and  Ln^iv* 
Fielding,  Hare.  MSS.  8  Bro.  P.  C.  412.  Toml.  edit. 

(C)  StUeman  v.  Ashdown,  Amb.  id,  where  Lord  Hardwicke  held,  that  a 
judgment  creditor  should  have  satisfaction  against  the  heir  of  the  obligsr 
for  only  a  moiety  of  the  land  the  same  as  at  law,  citing  Eyre  v.  l^n^*") 
Cro.  Car.  S96.  and  Dyer,  207,  as  supporting  his  opmiou.  But  altfaoogb  w 
more  tlian  one  moiety  can  be  taken  in  ete^ution  under  a  jndpient  H*^^ 
'  the  ancestor,  or  alienee  of  the  ancestor,  yet  under  an  execubon  against  tbe 
heir,  quasi  heir,  the  entirety  may  be  seised  to  answer  the  demaod  of  ^ 
creditor ;  for  against  the  heir  the  remedy  depends  on  the  niles  of  the  coo- 
mon  law  {Harbert's  case,  3  Co.  12  a.),  and  on  the  liability  of  the  heir  to  tlie 
debts  of  the  ancestor,  and  not  on  the  statute  of  Westm.  2,  which  ^^^ 
tlie  writ  of  elegit  against  the  debtor  himself,  and  as  a  cooseqaence  agaioH 
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moiety  in  the  bands  of  bis  assignees ;  but  if  the  first  incambrance 
be  a  statute  staple,  which  attaches  upon  all  the  land  of  the  . 
cognizory  a  subsequent  mortgagee,  buying  that  in,  may  hold  all  [  483  ] 
the  land,  and  thereby  protect  himself,  until  at  law  the  cogiiizor 
of  the  statut^i  by  a  scire  facias  ad  computandum^  has  got  the 
statute  vacated,  which  can  only  be  upon  payment  of  the  pe- 
nalty ;  for  equity  will  not,  in  such  case,  give  any  assistance 
against  a  third  mortgagee  without  notice  until  be  is  paid  his 
mortgage  as  well  as  statute  (v). 

This  doctrine  of  tacking  has  given  rise  to  some  nice  dis-  TenMfor 
tinctions  in  the  nature  of  terms,  and  their  applicability  to  this  ^^'* 
purpose. 

Terms,  so  far  as  relates  to  the  present  purpose,  may  be  dis-  are  im  gross  or 
tinguished  into  two  kinds,  viz,  terms  in  gross,  and  terms  attend-  ****^**'*^' 
ant  upon  the  inheritance  (n). 

The  attendancy  of  terms  on  the  inheritance  was  originally    Howlaiisr 
unknown  at  law.     There,  strictly,  all  terms  while  they  subsist,  ^"^^^  ^^^ 
be  the  beneficial  ownership  in  whom  it  may,  continue  terms  in 
gross  separated  from  the  inheritance,  as  a  distinct  and  separate 
species  of  property;  because  the  law  in  strictness  takes  no 
notice  of  any  ownership  distinct  from  the  legal  estate.     But  in  Legal  and 
equity,  another  kind  of  ownership  arises  into  notice  J  namely,  an  2EJ'dLiiIJ^""^" 
equitable  or  beneficial  ownership,  as  distinguished  from  the  mere  gutshed. 
legal  title^  the  former  being  frequently  in  a  different  person      [  484  ] 
from  that  in  whom  the  latter  is  vested.    This  is  the  case  wher* 
ever  one  person  has  an  estate  vested  in  him  by  the  rules  of  the 
common  law,  whilst  another  is  entitled  to  the  benefit  and  ad- 
vantage thereof. 

Now,  when  charging  lands  through  the  medium  of  raising  AUendantterm^ 
terms  was  invented,  and  made  use  of  to  answer  particular  ^^^^ ^^^hekiv^' 
as  to  secure  jointures,  or  portions,  or  money  on  mortgage,  to  heir* 
'  when  the  object  of  such  terms  was  answered,  it  was  found 
expedient   to  take   assignments  of  such  terms  to  persons  to 
whom  the  inheritance  was  not  limited,  to  protect  it  against 
intervening  charges^  and  then  such  terms  were  considered  in 
courts  of  equity,  (who,  in  order  to  preserve  as  near  a  conformity 

(r)  IBraeo  v.  Duchess  i(f  Marlbro\  port  is  added.  For  farther  on  ita- 
S  P.  Wma.  493,  cited  aUo  poitea,  tates,  see  that  title  in  the  Index. 
586,  where  a  continuation  of  the  re*      — £d.] 


m 

purchasers  under  him  \  Tide  farther,  postea,  610.  61S.  and  Index,  titles 
''  Judgraeur'  and  '*  Elegit" 

(O)  See  tlib  dv^tinction  further  enlarged  on,  postea,  6S6. 

(E)  The  text,  from  this  place  to  p.  489,  is  taken  from  an  opinion  of 
Mr.  Fearne,  to  be  found  in  CoU.  Jur.  ^{97,  n.  6. 
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as  possible  between  the  rules  of  legal  and  equitable  estates,  and 

avoid  ihat  perplexity  and  incouveoience  which  would  oecessarilj 

result  from  the  application  of  two  different  systems  of  property 

to  (be  same  siiUject,  generally  regulate  the  latter  by  analogy  to 

the  established  rules  and  regulations,  which  at  law  goveni  and 

prevail  in  respect  of  tl)e  former)  as  consolidated  with^and  part 

[  485  ]       of,  the  inheritance,  and  as  belonging  to  the  heir,  being  but  as 

shadows  kept  on  foot  for  particular  purposes. 

Kqnitaiu  But  when  the  practice  of  carving  out  terms  for  particular 

Tmnmid^'     purposes  became  general,  it  followed  as  a  necessary  oonse- 

keritmcemeet'   quence  that  some  regulation  became  needful  with  respect  to 

IMTJofi,  wUkotti  ^^^  application  of  such  terms  after  the  purposes  of  their  creation 

«ffjf  intervening  ^^j.^  answered,  in  cases  where  tliey  were  not  expressly  assigned 

bccomci  attmd   to  attend  the  inheritances.    It  was  plain  that  the  l^al  owner  of 

*^'>  such  term,  was  not  intended  to  derive  any  benefit  from  it.    The 

e&clusion  of  the  legal  holder  from  all  benefit,  was  clearly  io 
the  contemplation  of  all  parties.  The  specific  trust  of  the  term 
being  declared,  by  consequence,  any  purpose  beyond  that  wis 
excluded  (zr).  This  afforded  a  ground  for  the  interposition  of 
courts  of  equity,  who,  from  the  principle  of  general  analogj 
between  the  rules  of  legal  and  equitable  property  before  men- 
tioned, drew  this  conclusion,  that  where  the  beneficial  or 
equitable  ownership  of  a  term,  and  that  of  the  inheritance  met 
in  the  same  person,  undivided  by  any  intervening  beneficial  in- 
terest in  another  penon,  there  an  equitable  union  took  place, 
and  the  term,  which  before  was  personal  property^  became 
annexed  to  the  inheritance,  and  attendant  upon  it  as  part  of  the 
tmlcM  contrary  same  estate  and  property,  unless  the  owner  expressed  his  intent 
yreued  oritur  ^o  ^^^  contrary ;  for  any  expression  or  clear  manifestation  of 
plied  (f).  ji  contrary  intent  by  the  owner  of  the  property,  would,  it  is 

[  486  ]  apprehended,  prevent  such  union  of  the  term  and  the  inherit- 
ance ;  because  one  great  and  constant  aim  of  courts  of  equity, 
in  regard  to  property,  is  to  effectuate  the  manifest  intention  of 
the  parties  interested  therein,  and  having  power  to  dispose 

(v)  [S.  L.  postea,  8<6.— >£<2.] 


PregMmption  (P)  So  the  case  of  Hayter  t.  JMy  1  P.  Wms.  360,  proves  tint  any  lini- 

rebuiied  by        tstion,  tliough  void  in  law,  which  shews  an  iotention  to  sever  the  term  from 
paroL  the  inheritance,  will  be  siiflScient  for  such  purpose.    And  therefore  a  leim, 

though  limited  in  trnst  for  A.  and  his  heirs,  will  devolve  on  thepfiMnal 
representative  of  A.,  if  it  can  be  collected  that  it  was  so  intendea ;  Jfss< 
V.  Baker  J  9  Freeni.  6t;  see  also  ibid.  131 ;  and  ttieae  implications  of  bw 
against  the  attf  ndoncy  of  terms,  may,  it  seems,  like  all  other  implicatioas 
and  prcsaniptions  of  law  and  eqnily,  be  rebntted  by  even  a  parol  deehm* 
tion  of  the  person  in  whose  favoor  the  implication  or  presumption  is  ms^* 
Sec  Stig.  V.  «c  V,  3dj^  5th  edit. 
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thereof.  Now  this  attendancy  of  a  term  where  no  trost  is  de- 
clared for  that  purpose,  is  merely  by  coostruction  in  equity ; 
but  equity,  which  aims  at  effectuating  the  intention,  will  never 
make  a  construction  contrary  to  the  declared  intent  of  the 
parties  interested.  But  supposing  no  expression  of  the  owner's 
intent  stands  in  the  way,  but  that  the  matter  rests  quite  indif- 
ferent in  that  respect,  then  it  is  apprehended  on  the  principle  of 
analogy  above  noticed,  constructive  attendancy  of  the  term  takes 
effect,  of  course,  wherever  the  beneficial  ownership  of  the 
term  is  not  divided  from  that  of  the  inheritance  by  any  inter- 
vening beneficial  interest  in  any  other  person,  just  as  at  law  a 
term  generally  becomes  extinguished  in  the  legal  inheritance 
M'heo  they  meet  in  the  same  person,  and  no  estate  or  interest 
in  any  other  person  intervenes  to  keep  them  asunder. 

Terms  to  attend  the  inheritance  were  invented  partly  to  pro-  AtUmlani 
iect  real  estates  and  partly  to  keep  them  in  a  right  channel  (o),  tTSep^eHaieB 
so  that,  by  this  means,  the  dominion  of  real  property  is  kept  *"  <*  ^g^*  <^^- 
entire,  which,  without  the  attendancy  of  such  terms  could  not  nion  qf  them 
be  effected ;  for  protection  from  mesne  incumbrances,  implies  '^^^''aoj  -i 
of  course  that  the  ownership  of  the  term  and  of  the  inheritance      ^  ^ 

should  not  be  severed  by  any  intervening  beneficial  interest  in 
any  other  person,  known  to  die  owner  of  the  inheritance,  at  the 
time  of  his  purchasing  it ;  and  the  keeping  real  estates  in  a 
right  channel,  and  the  preserving  the  dominion  of  them  entire, 
equally  supposed  the  same  coincidence  in  ownership  of  the 
term  and  inheritance,  otherwise  they  could  not  be  made  to 
follow  in  one  channel,  nor  the  dominion  of  them  be  preserved 
entire.  And  wherever  the  beneficial  ownership  of  the  term 
and  inheritance  are  not  separated  by  any  intervening  beneficial 
interest,  known  to  the  owner  at  the  time  of  bis  purchasing  the 
inheritance,  the  attendancy  of  the  term,  upon  the  inheritance, 
becomes  essential  to  the  answering  the  above  ends ;  for, 
without  such  attendance,  property  in  the  same  lands,  united 
in  the  same  owner,  would  take  different  channels,  and  the 
dominion  of  real  estates,  instead  of  being  entire,  become  split 
and  divided  between  the  personal  and  real  representatives, 
and  indeed  leave  to  the  real  representatives  very  little  but  the 
mere  name  of  property  ;  for  an  inheritance,  expectant  on  a 
term  of  any  considerable  duration,  is  of  very  little  value  ;  so  [  488  ] 
necessary,  therefore,  is  the  attendancy  of  terms  under  the  cir- 


(G)  Per  Lord  Hardwick<^,    in  frUkughb^  v.  milougkhpy  poetet,  49S, 
using  the  laoguage  of  the  older  cases.    See  Tiffin  v.  Tiffin,  2  Cb.  Ca*  b5. 
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cumstances  above-mentioned,  to  keep  real  estates  in  their  right 
channel  ;  that  the  very  existence  of  real  property,  as  diitin- 
guithed  from  personal,  seenis,  in  a  great  measure  to  depend 
upon  it ;  for  as  there  are  few  estates  in  which  there  are  not 
some  such  terms,  if  they  were  not  to  be  considered  as  tttend- 
ant,  the  whole  substance  and  value  of  the  estate  would  io  them 
devolve  to  the  executors  as  personal  property,  whilst  i  real 
representative  would  be  left  destitute  of  every  thing  but  the 
ahadow  of  an  inheritance.  If  a  term,  therefore,  be  properlj 
circumstanced  in  other  respects  for  attending  on  the  iDheritaoce, 
it  seems  that  an  express  declaration  of  such  trust  is  not  ne- 
cessary to  make  it  attendant.  For  if  the  keeping  property  m 
its  right  channel,  and  the  preserving  the  dominion  of  it  be 
desirable  ends,  which  seems  unquestionable,  seeing  the  attentioo 
paid  them  by  our  courts  of  equity,  it  is  but  reasomble  to 
presume  every  owner  of  real  property  to  have  them  in  hia  in- 
tention and  wish,  unless  he  declares  the  contrary.  Hie  utilitj 
of  these  ends  remains  the  same,  whether  a  man  expresses  bis 
intent  to  attam  them  or  not ;  and  therefore,  for  any  thing  that 
appears  to  the  contrary,  the  general  ground  upon  which  etpil; 
considers  terms  as  attendant  upon  the  inheritance  subsists  in 
[  489  ]  the  one  case  as  well  as  the  other,  indeed,  so  far  as  the  intention 
or  assent  of  the  owner  is  requisite  to  effect  or  complete  such 
attendancy,  it  is  but  equitable  to  infer  it  from  his  silence,  for  it 
would  be  injurious  to  impute  to  any  man  a  want  of  assent  or 
inclination  to  what  generally  appears  to  be  convenient  and  de> 
sirable,  unless  he  expresses  it  himself.  All  the  reasoning  in 
support  of  the  attendancy  of  terms,  proceeds  on  grounds  in- 
dependent of  the  owner's  declaration  of  such  a  trust,  and  tiler^ 
fore  is  applicable  in  its  fidl  force  to  those  cases,  where  no 
such  declaration  exists. 
Term  to  |My  Therefore,  if  a  man  seised  in  fee  of  lands  (r),  raisa  a  tern 

t/t^  Mu'     ^^^  payment  of  his  debts,  without  saying,  that  after  his  debts 
puid.  paid,  the  term  shall  cease,  or  attend  the  inheritance,  yet  equity 

of  course  says^  that  after  the  debts  paid^  the  term  shall  attend 

the  inheritance. 

Pariutidtchrii^      So  if  a  man  seised  in  fee,  creates  a  term  for  ninety-nine  jwh 

•/*t^  o^Aui  ^^^  declares  some  trusts  of  the  term,  viz.  in  trust  for  himself 

re^Mms  at-       for  life,  and  afterwards  in  trust  for  his  wife  for  life,  and  there 

stops,  without  declaring  any  farther  trusts,  it  is  plain,  and  has 
been  resolved  in  equity,  that  after  the  trusts  that  are  declared 

(x)  if  ROM.  2  Vent.  369« 
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shall  be  expired,  the  term  shall^  from  thenceforth,  be  attendant      [  490  ] 
upon  the  inheritance  (h). 

This  principle,  (tliat  when  the  trusts  declared  concerning  a  J>aM  wUkMii 
term  determined,  the  term  should  attend  the  inheritance)  once  wulaUendy  if 
established,  led  to  another,  namely,  that  if  the  tenant  of  the  fee  "•  *^^^  ^^^ 
made  a  lease  for  years,  without  any  consideration,  and  continued 
in  possession,  and  declared  no  tnist  concerning  the  term,  the 
trust  would  be  for  him  and  his  heirs,  a  trust  attending  upon 
the  reversion  and  inheritance ;  for  the  res  gesta  evinced,  that 
uo  benefit  was  intended  the  trustee.    Therefore  if  a  man  seised 
in  fee  {^y),  make  a  lease  for  ninety-nine  years,  without  any  con- 
sideration, and  continue  in  possession,  this  lease  will  be  in  trust 
for  him  and  his  heirs,  a  trust  attending  upon  the  reversion  and 
inheritance  (i). 

(y)  Vide  «  Vent.  359.  S61. 


(H)  See  also  BeH  v.  Stamford^  1  Salk.  154.    Heoce  it  followi,  that  if  in    /»  what  eoMtt 
a  mortgage  transaction  an  oatstanding  term  be  acquired  in  for  Uie  security   fcraw  tpiU  of* 
of  tike  mortgagee,  and  assigned  to  a'tmstee  of  his  nomination,  with  a  de-    '^"d  wUhami 
claration  of  trust  in  hi$  favour  only,  without  more,  it  will  attend  tlie  inherit-   ftr/M*e«f  dtela^ 
ance  after  and  until  the  mortgage  mone^  l>e  paid  off*.    In  the  case  of  a  partial   ru/toa. 
assignment  of  the  term,  so  much  as  is  assigned  will,  it  seems,  attend  the 
inheritance,  without  any  express  declaration  for  that  purpose ;  as  if  a  pur- 
chaser or  mortgagee  obtain  an  assignment  of  a  term  all  but  a  few  days,  it 
will  (except  as  to  the  nominal  reversion)  be  deemed  attendant  on  the  inhe- 
ritance without  more ;  for  the  mortgagee  or  purchaser  will  in  reality  have 
the  entire  t>ene6cial  interest  in  the  term,  and  conseqnently  there  will  be  ^ 

nothing  from  wluch  it  may  be  inferred  that  the  parties  meant  it  to  continue 
a  term  in  gross.    But  if  the  term  be  subject  to  rents  or  charges  in  favour    m^  j^    ^. 
of  other  persons,  whereby  the  purchaser  has  not  substantially  the  whole    .#a.|j^  ^^ 
beneficial  interest  in  the  estate,  there  an  express  declaration  will  be  necessary   j£m  Ac  i^Mm! 
to  make  the  term  attendant  on  the  inheritance,  and  the  mere  intent  of  the   ^r     ^^**'^ 
purcha:»er  to  purchase  tlie  whole  interest  and  make  the  term  attendant  on 
the  inheritance  will  not,  it  seems,  vary  the  case.    If,  therefore,  the  nominal 
reversion  reaerved  be  made  subject  to  rents  and  charges  in  favour  of  other 
persons,  this  will  prevent  the  attendancy  of  the  term  without  an  express 
declaratloo  ;  for  the  whole  beneficial  interest  will  not  then  be  in  the  mort- 
gagee or  purchaser  s   as  in  Seoti  v.  FenhouUty  1  Bro.  C.  C.  69,  where  one 
purchased  the  fee  simple  in  his  own  name,  and  took  assignments  of  certain 
terms  relating  to  the  premises  in  the  names  of  tnistees,  excepting  however 
a  nominal  reversion  of  eleven  days  to  other  trustees,  who  it  was  declared 
should  stand  possessed  of  such  reversion,  in  trust  to  raise  certain  small 
rents,  and  the  purchaser  expressly  stipulated  for  the  payment  of  the  rents 
to  the  trtiAtees  of  the  reversion,  and  entered  into  the  asnal  covenants  for  that 
purpose,  (to  which  mode  of  assignment  the  terms  were  confined  by  the  ori- 
^lud  trusts  on  their  creation,)  the  terms  were  holden  to  be  terms  in  gross, 
and  not  attendant  on  the  inheritance.    See  this  case  commented  on  by 
Mr.  Sagden,  in  Trea.  on  Veo.  &  Pur.  p.  583,  5th  edit,  and  the  notes  oif 
Mr.  Belt,  1  Bro.  C.  C.  69. 

(I)  In  like  manner,  if  a  term  be  raised  in  a  will  or  settlement,  and  no    IVrm  fo  6e  e» 
use  or  tmat  declared  of  it,  it  will  attend  the  inheritance,  unless  a  manifest   M$e»  qfier  laeiH 
intention  to  devote  it  to  another  purpose  appean^    In  the  case  of  Brcwn   Honed,  nong 
V.  Jimfw,  1  Atk.  191,  the  settlement  went  on  (after  limitations  to  the  wife    deelartd,  U  ai- 
for  her  jointure)  to  limit  the  estate  to  the  nse  of  trustees,  their  executors,   Ondi, 
&'c.  for  the  term  of  ninety-nuie-  years,  for  such  uses  as  were  thereinafter 
mentioned ;    but  none  were   aftervrards  declared.     The  counsel  for  the 
plaintiff  objected,  that  as  there  was  no  declaration  of  the  trusts  of  the 
term,  a  resulting  trust  arose  for  the  donor  of  the  settlement  beneficially,  as 
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Same,  if  9$-  And  tbe  caM  18  not  altered  (z),  though  a  term  taken  in  be 
M/ff,JkueM-  espressly  limited  to  tbe  owner  of  the  fee^  hia  ezecutorS|  and 
*"*•'•>  ♦*•         admioistFators. 

(z)  1  p.  Wins.  375.    Goodrigkt  v.      Stanford,  t  Vein.  5fO.  S.  C.  1  Salk. 
S^tai,  S  Serj.  WUf.  St9,  and  Beat  ▼.      154,  postea,  49t. 

\ 

SO  mnch  of  his  interest  in  the  estate  undisposed  of.    Lord  Hardwicke  said 
it  had  been  so  determined  in  the  case  or  folnntarysettiements  andiriAs; 
bat  the  question  was,  whether  a  settlement  to  a  hu«band  for  life,  with  re- 
mainder to  trustees  to  preserve  contingent  remainders,  with  remainder  to 
tbf  wtfa  for  life  for  her  jointure,  and  after  the  decease  of  1x>th  to  tnis. 
tees  for  ninetj-nine  years,  on  snch  trusts  as  thereafter  expressed ;  and  after 
the  determination  of  that  estate  to  tbe  6rst  and  every  other  sons  in  tail, 
whether  sneh  a  settlcineoC  was  not  for  a  ▼ahisd>le  consideration,  and  in  ^ 
nature  of  a  contract,  for  the  benefit  of  the  wife  for  her  jointure,  and  s 
provision  for  the  benefit  of  the  issue,  which  his  Lordship  thonsht  it  cer- 
tainly was ;  observing,  that  the  court  always  took  agreements  oif  this  kind 
according  to  the  nature  of  the  agreement  itself;  and  in  the  rase  Itefore 
him,  the  limitations  to  the  sons,  after  tli»  term,  would  not  be  worth  half-a- 
crown,  if  the  plaintiff's  objection  should  prevail,  which  would  overturn  and 
defeat  tbe  uses  of  the  settlement ;  and  therefore  if  tiie  husband  had  beea 
the  plaintiff  in  the  canse,  the  court  would  have  considered  it  merely  as  a 
trust  term  to  attend  the  inhejritance  according  to  the  limitatioiis  in  Ibe 
•cttleBient 
BmM  lav,  \f         ^^  another  and  more  modem  case,  where  the  testator  devised  lands  t» 
term  be  tretitei    trustees  for  niae^naine  years,  apon  trusts  to  be  afterwards  declmred  in  tbe 
by  miUf  mtd  wf    ^^U,  and  after  Ae  expiration  of  tlte  said  term,  he  gave  tlic  same  iaiids  ti 
tfjMfradtcfory       several  tenants  for  life  without  impeachment  of  vraste,  with  remmnders 
iatention  i^       ^^^^  >»  strict  settlement,  bnt  declared  no  trusts  of  the  term,  the  conn  hdd, 
peoTM.  ^at  tliere  was  no  resulting  trust  for  the  personal  representatives  of  tke 

testator,  bnt  that  tbe  term  should  attend  the  inheritance.  Tlic  Lord  Chao- 
eellor  observing,  tliat  if  a  precedent  had  been  before  the  attorney  in  draw- 
ing the  will,  he  would  have  used  the  words,  ^  and  from  and  after  the  ex 
piration,  or  other  iraoner  determination  of  the  said  term,  and  in  the  roeaa 
time  subject  thereto,  and  to  the  trusts  thereof,"  then.  Sec.  That  the  fifo* 
bability  was,  the  trusts  were  for  jointures  for  tenants  for  life  in  possession, 
longer  terms  being  usually  raised  for  younger  children's  portions.    TIk 

anestion  on  tbe  whole  will  was,  whether  the  intention  was  not  anffieiently 
edared  without  tlie  above  technical  words,  from  the  power  given  of  making 
MHctum  in  jrre'  l^ses,  as  well  as  from  what  he  had  said  as  to  the  niate  ?  And  hb  Lordship 
eedmg  eau  mt  mid  he  had  some  manuscript  eases  of  Lord  HarawidLe't  which  be  wonid 
tigreed  to,  inspect,  as  he  was  surprised  at  the  doctrine  attributed  to  Lord  Hardwicke 

in  Brown  v.  Jouee ;  1  Atk.  191.  et  nbk  snpra.  At  the  sitting  of  the  court  oa 
a  future  day.  Lord  Eldon  said  he  had  not  been  able  to  find  any  tbiai^ 
amongst  his  own  manuscript  cases,  bnt  he  had  been  favoured  by  Mr.  Eden 
with  a  manuscript  note  of  Lord  Northington's,  of  what  Lord  Hardwicke 
aaid  in  Brown  v.  Jonei,  which  principally  differed  from  the  report  in  Atl^ns, 
in  not  men%oning  wills  as  well  as  voluntary  settlements.  Lord  Eldon  far- 
ther observed,  that  he  had  looked  into  all  tlie  cases,  and  was  under  the 
painful  necessity  of  giving  an  opinion  contrary  to  the  dictum  of  Lord  Hard- 
wicke as  reported  by  Atkyns.  But  at  tbe  end  of  the  manuscript  note 
which  had  been  read.  Lord* Hardwicke  appeared  to  have  said,  **  he  would 
not  defeat  tbe  settlement,  nor  decide  contrary  to  the  words  of  it**  ^y 
these  words  it  appeared  that  Lord  Hardwicke  thought  the  intention  of  the 
parties  should  be  considered.  If  the  case  wer^  clear, '  that  the  testator 
meant  that  the  parties  under  the  will  in  question  should  not  take  till  the 
end  of  ninety-nine  years,  it  must  be  so.  Bnt  if  upon  the  whole  of  the  will 
the  testator  intended  that  the  tenants  for  life  should  fake  beneficially,  the 
term  of  years  was  then  subject  to  their  estates.  Lord  Eldon  thought  there 
was  enough  in  the  will  before  him  to  shew,  that  the  tenant  for  life  and  those 
in  remainder  should  enjoy  the  estates  limited  to  them ;  and  therefore  that 
tbe  proposition,  that  the  term  was  in  the  personal  representative,  could  not 
be  supported.  The  decree  %%as,  that  the  term  formed  no  part  of  tbe  per^ 
sonal  estate,  but  attended  the  inheritance  according  to  the  limitations 
tained  m  the  will.    Sidney  v.  Miller^  Coop.  Rep.  «06. 
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Fee  assigned  U 
trusiee,  t»rm 
attends  wUhtmi 
declaration. 


Lesaee  jmreha»» 
inginherii* 
ancef  terma^-   > 
tends  before 
conveyance  «s- 
ecuteL 


And  if  a  man  purchases  land  (a),  and  takes  the  fee  in  his   Term  as^gned 
own  name,  and  an  assignmenl  of  a  mortgage  term  in  a  trudee^i  ^ai^JiJ^^ti^k 
name,  the  term  shall  attend  the  inheritance,  although  not  so  nois^dsetmred. 
declared  in  the  assignment  of  it;  for  the  purchaser  becomes      [  491  ] 
both  the  hand  to  receive  and  the  hand  to  pay  ofif  the  mortgage 
money;  the  debt  therefore  is  extinguished,  and  the  mortgage 
term,  qua  sneh,  gone ;  then,  though  the  term  itself  is  not  ex- 
tinguished in  point  of  law,  being  in  a  trustee,  yet  it  becomes 
attendant  upon  the  inheritance,  and  must  foHow  it  in  eqoity, 
as  if  it  were  made  to  do  so  by  the  act  of  the  party  (k). 

(o)  Tiffin  y.  Tiffin,  iVem.  1.  Goodright  ▼.  Sayles,  9  Serj.  Wih.  329. 

(K)  So  if  a  pereoD  take  an  assignment  of  the  term  in  his  own  name,  and 
a  conveyance  of  the  fee  in  the  name  of  a  trustee,  the  term  win  attend  the 
inheritance  without  any  express  declaration.    Langton  ats.  ',  S  Ch. 

Ca.  156.  Dowse  v.  Fercival,  1  Vern.  104«  Attorney-General  v.  Sands,  3  Ch. 
Rep.  19.  33.  td  edit. ;  and  if  the  terra  be  assigned  to  a  trustee  in  trust  for 
the  purchaser,  his  executors,  administrators,  and  assigns,  without  the  word 
**  heirs,"  it  will  nevertheless  be  an  attendant  term.  Best  v.  Stanford,  Pre. 
Ch.  «5«.     Tiffin  V.  Ttfim,  ubi  supra.    UoU  v.  Hoft,  1  P.  Wms.  374,  cited. 

And  the  same  rule  prevails  where  a  man  possessed  of  a  term  for  years 
contracts  for  the  purchase  of  the  inheritance ;  for  the  vendor  stands  seised 
in  trust  for  the  purchaser  from  the  time  of  the  contract.  This  was  decided 
in  Capei  v.  Girdler,  9  Ves.  609,  where  a  testator  having  a  lease  in  his  own 
name,  contracted  for  the  purchase  of  the  inheritance  subsequently  to  the 
making  of  his  will,  and  died  before  the  conveyance  to  hira  was  completed. 
Having  contracted  fur  the  purchase  of  the  inheritance,  he  became  complete 
owner  of  the  whole  estate;  for  it  was  clear,  the  Master  of  the  Rolls  said, 
tliat  in  a  court  of  equity,  a  party  who  had  contracted  for  the  purchase  of  an 
estate,  was  equitable  owner.  The  vendor  was  a  trustee  for  him.  If  he 
had,  by  his  will,  afterwards  disposed  of  all  his  lands,  this  «sUte  would 
have  passed  by  that  will;  and  his  Honour  tlionght  it  had  been  long  establish- 
ed, that  where  the  same  person  has  the  inheritance  and  the  term  in  himself, 
though  he  may  have  iu  one  the  equitable  interest,  and  the  legal  estate  in  the 
other,  thfi  inheritance  draws  to  itself  the  term  and  makes  that  attendant 
upon  it.  That  appeared  from  IVkitchurch  y.  IVhitchurchj  8  P.  Wms.  x36. 
Goodrighi  ▼•  Sayles,  i  Serj.  Wils.  3i9,  and  many  other  cases,  [see  Mr.  But- 
ler's note  to  Co.  Iitt,t90  b.  n.  1.  1. 13,]  and  he  did  not  apprehend  that  it 
was  then  op«n  to  dispute.  ;  ...  ^      ^ 

Sir  William  Grants  decision  was,  that  the  residuary  legatees,  under  the 
wiU  of  the  aaid  testator,  had  no  claim  to  the  term  against  the  heir,  because 
the  ttrm  was  attendant  on  the  inheritance  in  favour  of  the  heir.  In  the 
course  of  hU  jadgment,  his  Honour  referred  to  Cook  v.  Cocky  1  Roll.  Abr. 
616,  pi.  3.  Pl^atts  V.  FuUaHony  t  Dong.  7X7.  cited,  4th  edit.,  and  Be^  v. 
ikmii^rd^  (ubi  infra,  in  text),  which  latter  case  he  observed,  determined 
the  rule  as  to  the  attendancy  of  terms  to  be,  that  where  a  term,  if  in  the 
same  perton  who  has  the  inheritance  would  mers[e,  there  it  mnst  attend. 
Mr.  Vesey  adds,  ''see  also  «Ves.  jun.  4119.  602.  6 ibid.  tU.  and  8 ibid. 

It  is  likewise  open  to  remark,  that  a  farther  role  in  equity  is,  that  a  term 
attendinfr  the  inheritance,  wiU  attend  all  the  esUtes,  charges,  and  mcum- 
hrances,  sobsisUng  on  such  inheritance.  If,  therefore,  after  a  term  has 
been  assigned  to  attend  the  inheritance,  a  mortgage  or  conveyance  be  made 
ai  the  esute  for  a  valuable  consideration,  the  trust  of  the  term  wUl  imme- 
diately follow  the  linutations  of  the  inheritance,  and  the  trustee  will  be  a 
trustee  for  the  new  use  without  any  further  assignment,  as  against  toe 
srantor,  and  all  persons  claiming  as  volunteers,  with  notice.  LhatUon 
%.  Low!  3  P-  Wms.  328.  It  is  however  the  practice  of  conveyancers,  to 
insist  upon  the  actual  assignment  of  all  outstanding  terms  to  a  trustee  for 
the  purchaser  or  mortgagee.  And  this  practice  should  he  unitormly  fol- 
lowed, for  the  reasons  noticed  in  p.  471.  of  this  edit,  notes  (S)  and  (T> 


General  rule 
as  to  attendani 
tenms. 


TermaHends 
new  Mses  with* 
out  declaration* 
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AdmmMiniar 
Mt  entUled  to 
term  limiied  to 
hiUitate  her 
€xenUor§^  4rc, 
ittfmrpoM 

ctntd. 


So  term  to 
rmoe  portiong^ 
mttenda  iifier 
portiomspaid, 
(M). 

[49«  ] 
Onekacmg 
term^  pmrehageg 
inkeritomee  in 
name  qf  tnuteOf 
term  aitendOf 
though  no  dO' 
€lmeiionp{ex' 
eept  ae  to  ere- 
dUore). 


Truatofterm 
oxhaMtttd,  a 
mttende. 


A  feme  sole  seised  in  fee  {h),  upon  ber  maniage  with  A^ 
made  a  lease  to  trustees  for  one  hundred  jears,  in  tniat  for  her 
busband  for  life,  remainder  to  berself  for  life,  remdiidertotbe 
issue  of  that  marriage,  remainder  to  the  wife,  her  executonend 
adndfiisirators.  The  husband  died  without  issue,  she  manied 
a  second  husband  and  died,  and  the  question  was,  whether  this 
term  should  be  attendant  upon  the  inheritance,  or  dould  go 
•to  the  husband  as  a  term  in  gross  i  Et  per  curiam.  It  is  i 
term  attendant ;  because  the  trust  for  which  it  was  created  is 
at  an  end  (l),  the  first  husband  being  dead  without  issue. 

So  it  is,  where  a  term  is  raised  to  pay  portions  (c\  and  the 
portions  are  paid  ;  or  a  termor  purchases  the  ioheritaoce  io 
trust,  the  term  shall  be  attendant. 

And,  except  as  to  creditors,  the  same  principle  applies  vhen 
the  fee  is  placed  in  trust  (c{),  and  tiie  term  taken  by  the  owDcr 
of  the  fee  ;  for  it  is  the  union  of  the  beneficial  ownership  of 
the  term  and  of  the  inheritance,  undivided  by  any  beneficial 
interest  in  any  other  person  known  to  the  owner  of  the  inherit- 
ance at  the  time  of  his  purchasing,  wliich  constitutes  that  con- 
nection or  relation  between  them,  Which  is  the  ground  of  the 
term  being  considered  as  attendant  upon  the  inheritance ;  and 
in  this  respect  the  connection  in  the  ownership  is  substantitlly 
the  same,  whether  the  inheritance  be  in  the  owner  and  the 
legal  estate  in  the  trustee,  or  the  case  reversed,  and  conseqoentlj 
the  same  call  for  the  attendancy  of  the  term  to  keep  real 
property  entire  in  one  channel,  subsists  in  both  cases  (N). 


(6)  Beet  y.  Stafford,  Salk.  154. 
fVern.  5«0.  [5.  C.  Pre.  Ch.  25S. 
9  Preero.  S88.-— jEd.] 

(c)  Best  V.  Stmi^ord,    Salk.  154. 


iVeni.  5tK>.     GoodriglU  v.  Stfia, 
SSSerj.WUs.  3. 
(d)  Dowte  V.  DerhoUy  X  Vera.  134. 


Term  in  re* 

maindervnU 

mttend. 


(L)  In  like  manner,  in  Davideon  v.  Foley,  t  Bro.  C  C.  SOS,  where  A-  ^ 
will  gave  lands  to  trustees  for  certain  terms,  with  remainder  to  Ud 
Foley  and  B.  Foley  for  life,  and  the  trnsts  of  the  terms  were  for  ptyneat 
of  scheduled  debts,  and  to  make  an  allowance  to  Lord  Foley  and  £.  Foley. 
The  debts  being  paid,  it  was  held,  tliat  a  trust  resulted  to  the  tensntB  Ar 
life ;  Lord  Thurlow  observinff,  that  tlie  rule  of  law  was,  that  wbere  the 
trusts  of  a  term  are  exliausted,  a  trust  results,  for  the  want  of  a  farther  dis* 
position,  to  tlie  legal  tenants.  So,  Lord  Eldon,  in  MmmdreU  v.  Momirt&t 
10  Ves.  270,  said,  he  collected  from  all  the  authorities,  that  when  tlie  pur- 
poses of  the  trust  are  once  satisfied  in  equity,  the  ownership  of  the  tern 
Delongs  to  the  owner  of  the  inheritance,  whether  declared  by  the  on^BU 
conveyance  to  attend  the  inheritance  or  not :  it  was  not  unusual  to  ioMrt 
that  express  declaration  in  the  orisinal  conveyance,  yet  it  was  not  wicom* 
mon  to  omit  it ;  but  whetlier  it  were  inserted  or  not,  the  doctrine  of  equity 
was  the  same,  that  the  term  would  attend  the  inheritance. 

(M)  Unless  there  be  a  special  proviso  determining  the  term  on  the  per* 
formance  of  the  trusts  for  which  the  term  was  raised. 

(N)  The  same  law  was  stated  aod  recognized  in  Copel  v.  GWfer»  ^Vei. 
509.  cited  in  note  (K),  antea,  p.  463,  of  this  edition. 

On  the  subject  of  imi)litHi  attendances  of  terms,  it  is  further  obseJ^- 
able,  that  if  the  owner  ol  the  inheritance  have  abo  a  satisfied  term  voted 
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All  terms  so  circumstanced  as  that  they  would  merge  if  vested   V  any  differ* 
in  the  owner  of  the  inheritance  (e)  together  with  the  inheritance,  wrfwoTSi. 
being  contidered  both  at  law  and  in  equity  as  terms  attendant  W<^  attendant 
upon  the  inheritance^  whether  they  be  declared  so  or  not ;  a 
question  arises,  whethei'  there  be  any  distinction  between  terms       [  493  1 
limited  expressly  to  attend  the  inheritance,  and  terms  attending 
.  the  inheritance  as  a  resulting  trust  by  implication  of  law,  as  to 
the  capacity  of  being  made  use  of  to  defend  a  third  against  a  * 
second   mortgagee,  where  the  former  is  free '  from  the  impu^ 
tation  of  notice. 

Previous  to  the  case  of  Willoughby  v.  Wilhughby  {f)^  a   dncemtppo»ed 
notion   generally  prevailed,  that  although  a  satisfied  term  re-  ^t^/d'^a*! 
suiting  by  operation  of  law,  might,  if  got  in,  be  made  use  of  to   tend^  could  not 
protect  a  purchaser,  a  term  once  assigned  to  attend  the  inherit'  d^na-.^Conira 
ance,  could  not  be  so  applied.;  for  it  could  not  enure  to  any  **'"<^* 
other  purpose  than  that  prescribed,  unless  severed  again  by  the 
owner  of  that  inheritance;  but  in  that  case  Lord  Hardwicke 
explained  this  distinction,  observing  that  its  applicability  to  such 
purpose  was  an  unavoidable  consequence  of  the  rule,  that ''  a 
purchaser  for  a  valuable  consideration,  and  without  notice,  shall 
not  be  hurt  in  equity.'* 

1  he  facts  of  the  case  were  as  follow : 

George  Willoughby,  being  seised  in  fee  of  an  estate  in  W.  Aitenddnt  tern 
(subject  to  a  mortgage  term  for  five  hundred  years)  by  articles  ^^^'aij"". 
dated  12lh  November,  1717,  made  upon  his  marriage,  agreed  signed  to  pro* 
to  settle  this  estate  to  the  use  of  himself  for  life,  and  afterwards  gagee,  md' 
to  the  intent  that  his  wife  should,  out  of  the  rents,  &c.  of  part,  ''^  again 
take  an  annuity  of  S50/.  by  way  of  jointure,  with  remainder^  as   ant. 
to  the  whole  estate,  to  the  use  of  the  first  and  other  sons  of  the      [  494  ] 
marriage  in  tail  male,  with  remainder  to  George  Willoughby  in 

(e)  Goodrtjght  ▼.  SayUe,  t  Serj.  .S.  C.  1  T.  R.  763.    This  case  is  said 

Wils.  3«9,  et  vide  postea,  633*  by  Butler,  org,  in  S  Jac.  &  Walk* 

(/)  WiUn^hinf  v.  WiUoughbffy  in  bt,  to  be  the  Magna  Ckarta  of  this 

Cban.  June  19th,  1736.  [Vide  etiam  branch  of  the  law.— £tf.] 


in  him,  but  which  is  prevented  from  merging  by  reason  of  another  term  in- 
terveningy  the  former  term  will  attend  the  inheritance  without  any  express 
declaration  for  that  purpose,  although  the  intervening  term  may  be  on  trusts 
which  arc  stiU  subsisting.  fVhUchtarck  v.  ^hitchwrch^  t  P.  Wms.  236.  9  Mod. 
1«4.  Gilb.  Eq.Ca.  168.  ^  .     ^ 

In  the  case  of  Doune  ▼.  Drrtvdtt,  quoted  in  the  text,  it  was  determined,  Cf»at4m  rf  Lou- 
that  if  a  freeman  of  London,  possessed  of  a  term,  purchase  the  inheritance  don. 
in  the  name  of  a  tnistee,  tlie  term  will  not  be  sabject  to  the  custom  of  Ijon- 
don  though  no  trust  be  declared  of  the  term  to  attend  the  inheritance. 
The' custom  affects  the  personal  estate  only  of  the  freeman,  («  P.  Wms. 
«74)  and  not  his  real  property.  Rkh  v.  JlicA,  «  Ch.  Ca.  160.  Tiffin  v.  Tiffin f 
J  Freem.  66.  Nevertheless  a  mortgage  in  fee  has  been  heltl  to  be  within 
the  custom.     Thomhorovgh  v.  Baker,  1  Ch.  Ca.  ?83. 
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iriOM^My  V.    fee,  widi  a  power  for  the  said  Geoige  to  chai^  tbe  estate  lyy 
wuumghinf.      ^m  ^f  ^1^^  ^iii^  ii^  payment  of  3000/.  for  the  portions  of 

his  joanger  children.    At  this  time  the  estate  was  subject  to  s 
mortgage  for  a  term  of  ^rcars,  as  mentioned  abofe,  which,  bang 
«  satisfied,  the  said  term  was  by  indenture,  dated  17th  Augoi^ 
1718,  assigned  to  Shdiing  and  Popham  and  their  execotora^ 
upon  truit  for  G.  W.,  his  heirs  and  assigns,  to  attend  the  in- 
keritance.    A  settlement  wb»  made  of  the  estate  14th  Mvcb^ 
1718,  pursuant  to  the  articles:  14th  March,  1750,  Geoife 
Willoughby  made  his  will,  and  thereby  executed  the  power 
reserved   to  him,  by  charging  the  estate  with  3000/.  for  die 
portions  of  his  younger  children,  and  afterwards  died,  Ieavin| 
Jane  his  widow,  Henry  bis  eldest  son,  three  dai^hters,  and  a 
younger  son  Geoi^e.    Henry,  having  attained  his  age  of  tweoty- 
one  years,  and  being  tenant  in  tail,  suffered  a  recovery,  aod 
limited  the  estate  to  trustees  in  fee,  to  the  use  of  such  peraoa 
[  495  1      <>^nd  persons,  and  for  such  estate  as  be  should  by  deed  appoint 
Henry,  in  pursuance  of  his  power,  by  indenture  dated  in  Jooe, 
1751,  for  securing  870/.  which  be  had  borrowed  of  Jane  his 
mother,  declared  the  trustees  should  stand  seised,  and  the  estate 
be  charged  with  tbe  payment  of  this  sum  and  interest.    The 
term  of  five  hundred  years  still  standing  out  in  Shelling  and 
Popham.     Afterwards  Henry  borrowed  800/.  of  the  defendant 
Cripps,  and  for  securing  this  with  interest,  by  indentures  of  lease 
and  release,  dated  14th  and  15th  June,  175^,  be  conveyed  tbe 
estate  in  mortgage  to  Cripps  and  bis  heirs  ;  tbe  same  day,  Sbel* 
ling,  tbe  surviving  trustee,  assigns  tbe  term  of  five  hundred  years 
to  Boot,  upon  trust,  in  tbe  first  place,  to  protect  tbe  estate 
limited  to  Cripps  and  his  heirs  firom  mesne  incumbrances,  and 
subject  theretOj  to  attend  the  inheritance.    It  appeared  upon  die 
evidence,  that  Cripps  had  full  notice  of  the  articles  and  settle- 
ment, and  that,  notwithstanding,  in  tbe  release,  he  took  a  co* 
venant  from  Henry  that  tbe  estate  was  free  from  all  incum- 
brances except  tbe  five  hundred  years  term,  and  the  several 
mesne  assignments  thereof;  but  it  did  not  appear  that  he  had 
notice  of  tbe  mortgage  to  tbe  mother.    l*be  bill  was  brought  by 
Jane  the  mother,  and  tbe  younger  children,  for  payment  (by 
sale  of  tbe  estate)  of  tbe  arrears  of  her  jointure,  the  3000/.  to 
[  496  ]     younger  children,  and  tbe  870/.  to  the  mother,  and  that  ibea  die 
rest  of  the  incumbrances  might  be  paid  according  to  their  order 
and  priority.    Tbe  defendant  Cripps  insisted  tliat,  as  the  legal 
estate  was  in  Boot,  his  trustee,  and  as  be  was  a  purchaser  for 
a  valuable  consideration  and  without  notice  of  the  first  mort« 
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gage,  be  was  entitled  to  be  preferred  in  pajoient  of  bis  mort-  Wiu§ughbp  ▼. 
gage,  upon  this  principle,  that  he  had  both  law  and  equity  on  ^^'^'^' 
his  side,  and  the  mother  only  equity. 

Lord  Hardwicke  divided  the  case  into  two  questions,  the 
first  of  which  is  alone  necessary  to  be  noticed  at  present  (o), 
namely. 

Whether,  this  term  being  assigned  to  Shelling  and  Popham 
upon  an  express  trust,  Cripj^  could,  tit  equity ^  have  the  benefit 
of  it  to  protect  thb  mortgage,  if  he  had  had  no  notice  of  any 
of  them  i 

This  question,  his  Lordship  said,  depended  upon  three  con- 
siderations; namely, 

First,  What  is  the  nature  of  a  term  to  attend  the  inhe- 
ritance i , 

Secondly,  What  kind  of  grantee  is  entitled  to  the  protection 
of  such  a  term;  or,  in  other  words,  in  whose  hands  such  a  term 
shall  be  allowed  to  protect  the  inheritance  ? 

Thirdly,  Against  what  estate,  charges,  and  incumbrances,  the      [  497  ] 
protection  arising  from  such  a  term  shall  extend. 

His  Lordship  upon  the  first  said,  that  terms  to  attend  tlie   Nature  of  at- 
inheritance  are  the  creatures  of  a  Court  of  equity,  and  were    ^  «»«**^'^»- 
invented  partly  to  protect  real  estates,,  and  partly  to  keep  them 
in  a  right  channel  :  here  arises  a  distinction  between  terms  in 
gross,  and  terms  to  attend  the  inheritance,  though  at  common 
law  lliey  are  the  same ;  for,  in  equity,  such  a  term  shall  be 
applied  according  to  the  uses,  estates,  and  charges  which   the 
owner  of  the  inheritance  has  carved  out  of  it.     In  equity  the 
consideration  always  15,  who  has  the  real  right  tit  comcience: 
and  where  the  termor  for  years  is  but  a  trustee  for  the  owner 
of  the  inheritance,  he  shall  not  keep  out  the  cet^iit  que  trust ; 
and  tlierefore  the  term  is  liable  to  all  bis  chaiges.    These  terms 
were  not  known  till  Queen  Elizabeth's  time,  as  appears  by 
Pembertoas  argument  in  the  Duke  of  Norfolk's  case  ;  before 
^at  time  the  law  looked  upon  them  with  a  jealous  eye,  as  tliey 
tended  to  defeat  the  crown  of  its  forfeitures,  and  the  lord  of  the 
frait  of  his  tenures.   And  wherever  a  term  is  vested  in  a  stranger 
in  trust  for  the  owner  of  the  inheritance,  this  court  has  always      [  493  j 
said,  that  it  shall  be  liable  to  and  affected  by  all  the  incum- 
brances created  by  the  owner.    Equity  will  unite  the  term  and 
inheritance  to  keep  the  property  entire ;  as  where  he  who  has 

(O)  Other  p«teU  of  this   case  are  reported  ia  1  T.  R.  763,  and  no- 
ticed antea,  4M,  of  tliU  edition,  note  (S). 
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mjigvgkb^  T.     the  inheritance  in  tail  Buffers  a  recovery/ the  term  wiUfaUom 
H  UUmgkbff,       ^j^  j^^^  declared  upon  that  recovety.    Thb  doctrine  has  alwayi 

Iiad  its  full  effect  in  cases  between  the  heir  of  the  owner  of  the 

inheritancci  and  the  executor^  though  a  distinction  as  to  cre« 

ditors  has  been  made'(A),  which  is  not  material  in  the  presmt 

case.    The  following  cases  have  been  cited,  viz.  Tiffin  v.  JSjfiUf 

1  Ch.  Ca.  49.     1  Vem.  1.     Best  v.  Stamford,  2  Vem.  590. 

Pre.  Ch.  £52.   Hayter  v.  Rod,  I  P.  Wms.  360.  Whitchurch  v. 

Whitchurch,  2  P.  Wms.  236.    Lord  Dudley  v.  Ward,  Pre.  Ch. 

241 »  242.  2  Ch.  Ca.  l60,  on  Custom  of  Loudon.    These  caies 

only  prove  this  general  proposition  ;  namely.  That,  as  between 

tlie  heir  in  fee  and  in  tail,  and  the  executor,  this  doctrine  does 

take  place.    The  court  sometimes  disannexes  the  trust  of  a 

term  to  attend  the  inheritance  from  the  strict  legal  fee,  but  still 

it  does  it  in  support  of  the  right. 

Ptr^omentUUd       Upon  the  second   consideration.  What  kind  of  gratdee  is 

I'/SUf"'*^  ^  entitled  to  the  protection  of  such  a  term  ;  or,  in  other  words, 

[  499  ]      in  xffhose  hands  such  a  term  shall  be  allowed  to  protect  the 

inheritance  ? 

Mortgagee^  Such  a  grantee  must  be  a  purchaser  for  a  valuable  consF* 

i^'wiv  dX«w  deration,  a  purchaser  bon&fide,  not  affected  with  any  fraud  or 

cwweyanct  and  collusion,  and  without  notice  of  any  prior  charge ;  for  notice 

ierm^  proiecied    Diakes  him  come  in  fraudulently ;  and  in  this  description  of  a 

^^^  purchaser  I  include  a  mortgagee.     If  such  a  purchaser  has  do 

notice  of  a  prior  incumbrance,  and  takes  a  defective  convej* 
,  ance  of  an  estate,  and  an  assignment  of  a  term  to  attend  the 

inheritance ;  in  this  case  he  shall  have  the  benefit  of  the  terra 
to  protect  this  estate,  and  he  may  either  defend  bis  posseasioa 
by  it,  or  he  may  use  it  to  recover  bis  possession  at  law,  thoi^ 
his  adversary  has  the  inheritance,  which  makes  me  say  thii 
eourt  often  disannexes  the  term  to  attend,  &c.  from  the  in- 
heritance. This  is  the  meaning  when  it  is  said,  <'  that  if  a 
man  has  both  law  and  equity  on  his  side,  he  shall  not  be  hurt 
here.*" 

In  Wilkes  v.  Bodington,  Lord  Cowper  (t)  has  laid  it  down 

as  a  rule  in  equity,  that  where  a  man  is  a  purchaser  without 

[  500  ]      notice^  he  shall  not  be  annoyed  in  equity,  sio^  only  where  he 

(A)  1  Vem.  104.  (t)  2  Vera.  599, 600.  et  raprm,  477. 


(P)  The  rale  of  equity  as  to  this  is,  that  a  second  moH^gce, 

ttce,  acquiring  in  a  satisfied  term,  may  protect  himself,  the  conscience  be* 
ing  eqoal.  Evans  ▼.  BUknell^  6  Ves.  184,  where  the  Lord  Chancellor  wa» 
of  opinion,  that  at  law,  an  assignment  of  such  term  is  not  to  be  presuwtf 
without  some  dealing  upon  it. 
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has  a  prior  legal  estate^  but  where  he  has  a  better  title  or  right  J^'gjjjj^jj  ^• 
to  call  for  the  legal  estate  than  the  other  (g).    So,  in  this  case, 
the  defendant  Cripps  must  have  the  better  right  to  call  for  the 
assignment  of  this  term. 

Thirdly,  Against  what  estate,  charges,  and  incumbrances,  the  Agahui  whai 
protection  arising  from  such  a  term  shall  extend  i    The  answer  charges  protec- 
to  this  question  may  be  general.     It  shall  extend  to  all  estates,  *^^^**^ 
charges,  and  incumbrances,  created  intermediately  between  the 
raising  of  the  term,  and  the  making  the  parties  incumbrance  (k)  ; 
but  it  must  have  all  these  previous  qualifications :   it  must  be 
made  bon&  Jide:  it  must  have ^ree^om  from  notice;  it  must 
have  Hie  first  and  last  right  to  call  for  an  assignment  of  the  term. 
It  was  admitted  by  the  counsel,  that  it  would  be  <o,  where  the 
old  term  was  standing  out  in  the  original  grantee  or  mortgagee, 
and  had  never  been  assigned  to  attend  the  inheritance ;  but  it 
was  said  first,  that  when  it  has  been  assigned  upon  an  express 
trust  to  attend  the  inheritance^  it  shall  attend  all  the  estates 
carved  out  of  that  inheritance.     Secondly,  When  a  term  is  so 
assigned,  it  becomes  and  is  so  annexed  to  the  inheritance,  that       [  501  ] 
it  cannot  be  severed  from  it. 

This  is  an  attempt  to  establish  a  distinction  between  a  term  No  dUtincHon 
assigned  upon  au  express  declaration  of  trust  to  attend  the  in-  JJ ^Z^ct^" 
heritance,  and  a  term  declared  to  be  so  by  the  cotistruction  of  tween  exprns 
this  court.     Oxwick  v.  Brockett,  Eq.  Ca.  Abr.  355,  has  been  ^^ff^^" 
cited.     This  case  is  not  in  the  Register's  book,  and  the  minutes  (Seepostea, 
are  so  imperfect,  nothing  can  be  collected  from  it.    it  was       '^ 
aigued,  that  where  a  term  was  assigned  to  attend  the  inheritance, 
that  is  notice  to  the  mortgagee  of  certain  incumbrances :  but 
this  is  a  mistake ;  for  an  assignment  of  a  term  to  attend  the 
inheritance  generalij/,  is  only  notice  that  there  is  an  inhentance 
to  attend,  but  twt  that  the  estate  is  bound  by  any  other  incuni" 
hrance.     Such  an  assignment  gives  a  purchaser  no  notice  but 
what  he   has  from  the  deed.     But  if,  in  such   assignment,  it 
be  declared  that  the  term  is  assigned  to  protect  the  uses  of  such 
a  settleoient,  or  the  uses  in  such  a  deed,  it  will  be  notice  of  the 
deed  or  settlement,  and  of  all  the  uses  in  them,  aud  the  pur^ 


(Q)  And  whcthtr  the  part\'  be  a  pnrdiaser  of  the  legal  estate,  or  only    EquUabU  inie- 
•f  an  eqnitalil;;  interest  will  not  make  any  dtfl'erence,  per  Reynolds,  Lord  rett  protected. 
Chief  Baron,  ^.lily's  Prac.  Conv.  39^,  394,  et  Yide  Fitsg.  S13. 

(R)  Except  crown  debts  by  specialty.  2VicM2«  v.  House,  2Vcm.  390.  Crown  debti, 
KtMg  y.  Smithy  Wigbtw.  Rep.  34.  Crown  dt*bt9  by  simple  conti'act  do  not 
bind  the  lands,  if  Sie  purchase  or  mortgage  be  for  a  vatuable  considctatioi^ 
and  withont  fraud  or  covin.  See  cases  cited,  and  also  Wilde  y.  Forty 
4Taqnt.  54-1,  and  Rex  v.  St.  John,  tFri.3t7.  For  more  on  crown  debts, 
Mc  Indirx,  that  title. 
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ffiiUitgkhjf  T.    chaier  is  bound  to  find  them  out  at  Act  peril ;  and  I  bare  known 
*^^f^lf'      cases  wherein  it  has  been  assigned  in  this  manner.     Again,  it 
[  502  ]     has  been  said,  that  soeh  a  term  is  so  annexed  to  the  inberitauce, 
that  it  will  go  along  with  all  the  estates  whicb  are  carved  oot 
of  it ;  so  herCi  in  the  case  of  the  first  mortgage,  where  a  new 
conveyance  is  made  of  the  inheritance  for  a  valuable  consider- 
ation,  the  term  will  follow  it,  and  the  termor  will  become  a 
trustee  for  the.  purchaser*    I  agree  this  will  be  so  agtinsttbe 
grantor  and  his  heirs,  and  all  claiming  under  bim  or  them, 
either  as  volunteers,  or  tvith  notice;  and  if  he  convey  a  new 
estate  of  the  inheritance,  the  trust  is  affected  by  it ;  but  wben  a 
new  purchaser  for  a  valuable  consideration,  with  all  the  quali- 
fications aforesaid,  gets  an  assignment  of  suck  a  term,  be  coma 
til  a  different  degree,  and  how  can  equity  take  it  from  bim  witb« 
out  contradicting  all  their  ruhs  f    It  is  objected,  that  thb  will 
leave  the  inheritance  to  go  one  way,  and  the  trust  of  a  term 
AitendtLfU         another.     It  is  not  necessary  to  enter  into  all  the  cases  where  a 
tuty*iimt^U       ^^^^  ^^  attend  the  inheritance  may  be  disannexed  and  turned 
mttdeatermiM   kito  a  term  in  gross.     It  may  be  done  even  where  it  is  upon  a 
^hikerUma.    contingency.    (Serjeant  Maynard,  in  the  Duke  of  Norfolk's 

case.)    It  may  be  done  at  any  time  by  the  owner  of  the 
inheritance* 

It  may  be  objected,  that 'if  such  term  is  not  so  annexed  to  the 
[  505  ]  inheritance  as  to  go  along  with  it,  it  will  put  it  into  the  potPtr 
of  the  trustee  to  assign  it  to  whom  he  pleases.  I  take  this 
case  to  be  the  same  as  that  of  trustees  to  preserve  contingent 
remainders,  if  such  trustees  join  in  a  conveyance  to  a  pur- 
chaser for  a  valuable  consideration,  who  has  notice  of  the  trust, 
such  purchaser  is  affected  with  the  trust;  but  if  he  has  no 
notice,  the  purchaser  shall  retain  the  estate,  but  the  trustees 
shall  make  satisfaction.  Mansell  v.  Mansell,  2  P.  Wms.  612. 
So,  here,  if  the  second  mortgagee  has  had  notice  of  thejirst 
mor^gee,  he  shall  make  no  use  of  the  term  to  his  prejudice ; 
and  if  he  had  no  notice,  the  trustee  who  assigns  it  ought  to 
make  satisfaction.  But,  this  doctrine  would  make  the  assign- 
ment of  such  term  to  a  purchaser's  own  trustee  such,  that  it 
would  protect  him  against  nothing  at  all ;  for  if,  wherever  there 
is  a  charge  made  upon  the  inheritance  for  a  valuable  consi- 
deration, that  draws  after  it  so  much  of  the  trust  of  the  term 
against  the  grantor,  and  then  the  puisne  mortgagee  was  to  take 
it  affected  with  that  derivative  trust,  such  puisne  mortgages 
would  never  be  safe. 
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.  It  war  said)  at  the  bar,  to  be  a  rule  among  the  conveyancers,   wuhughhy  ▼. 
wherever  they  found  an  old  term  limited  to  attend  the  inherit-  '^^^* 

ance,  noi  to  disturb  or  meddle  with  it.     I  have  enquired  of  a       [  504  ] 
very  able  and  experienced  conveyancer  (Mr.  Filmer)  and  find 
there  is  no  such  general  rule.    It  is  true,  Mr.  Ward,  of  the 
Temple,  declared  it  as  his  opinion ;  but,  if  he  practised  so,  that 
will  not  make  it  a  general  rule.  *  Where  such  a  term  has  been 
assigned  upon  an  express  trust  to  attend  the  inheritance  as  settled 
by  such  a  deed,  and  the  conveyancer  is  satisfied  the  uses  of  that 
deed  have  not  been  barred,  he  may  very  safely  rely  upon  it  (s), 
especialty  in  the  cases  of  purchasers  and  mortgages,  where  the 
deeds  are  always  taken  in ;  for^  if  he  has  the  deeds  and  the 
assignment  of  the  term  in  his  hands,  they  cannot  be  made  use  of 
against  him  (t)  :   but  this  will  not  make  it  a  general  rule, 
several  inconveniences  have  been  objected;  but  all  these  are 
over-balanced  by  the  inconvenience   that  would  happen    by 
breaking  into  tlie  rule,  **  that  a  purchaser  for  a  valuable  con^  Purchaser  for 
sideration,  and  witliout  notice,  shall  not  be  hurt  in  equity/'  ^^Jt^"* 
Collateral  warranties,  non-claim,  descents  cast,  which  are  the  mtiumi  notice, 
wise  policies  of  the  law  to  quiet  men's  possessions,  are  grounded  jj^eoiiiiy.  ^^ 
upon  the  same  principle.    Upon  the  whole,  I  am  of  opinion, 
that  if  Cripps  had  had  notice  of  the  jointure,  portions,  or  other 
incumbrances,  he  would  in  equity  have  been  entitled  to  the 
benefit  of  this  term  (u). 

The  opinion  thrown  out  by  Lord  Hardwicke  on  this  occa-       [  505  ] 
sion,  was  corroborated  by  the  opinion  of  the  court  of  King's  f^^^ulwwt 
Bench,  in  the  following  case :  notice,  obtain- 

Jones,  seised  in  fee  of  several  estates,  demised  the  same,  in  t^fn^ne  'o/  * 
1761,  to   Aubrey,  for  nine  hundred  and  ninety -nine  years,  by  f^ttendant  term^ 

fluiy  fuLfcms^  tike 

way  of  m.ortgage  (A).    Afterwards,  m  ]  768,  this  term  was  as    deed$,  ^rferred 

in^ectment, 
{k)  GoodtitU  V.  Morgan,  t  T.  R.  755. 


■«»» 


(S)  Becaose  tlie  very  assignment  carries  notice  of  the  old  uses,  l  T.  K.   Doctrine  in 
765,    Sed  qu.  this,  sbys  Mr.  Sngden,  in  bis  Vend.  Sc  Far*  p.  367,  n.  (I),   text  fueetioMedM 
5th  edit.,  for  if  the  person  claiming  under  the  'settlement,  should  sell  the 
estate  to  two  distinct  purchasers,  who  were  equally  Innocent,  it  seems  that 
the  second  purchaser  by  procuring  an  assignment  of  the  term,  might  ex- 
clude tlie  first  purchaser  during  the  term. 

(T)  There  may  be  duplicates,  which  circomstance  renders  it  necessary  to    Actual  asst/pi- 
take  an  actual  assignment  of  the  term;  and,  indeed,  a  mere  declaration    ment  i^f  tern 
should  never  be  relied  on,  unless  all  the  title  deeds  are  delivered  to  the  pitr-   pr^erred  to 
diaser  or  mortgagee ;  and  even  then,  the  bonA  fide  incumbrancer,  who  has   deelarmtion  cf 
obtained  an  actu J  assignment  of  the  term  without  notice,  will  be  preferred    truet* 
to  the  person  who  has  the  deeds  and  a  declaration  of  the  trust  of  tlie  term 
only. 

(U)  See  more  on  the  subject  of  attendant  terms,  and  as  to  the  assignment 
of  them,  Bntl.  Co.  Litt.  390,  b.  n.  (1).  s.  13.  Sudg.  V.  ek  P.  355,  5th  edit. 
Cham,  on  Lea.  418.  and  p.  477,  of  this  edit,  note  ^A). 
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GwUitu  T.       f  igoed  to  Lockwood  in  trust  for  Jonet^  as  to  pari  of  tfae^laadiy 
^f^^  and  in  the  mean  time  to  atteiMl  the  inheritance ;  b  1767,  Jones 

mortgaged  to  Morgan,  and  in  July,  1769i  to  David.  Both 
these  mortgages  were  in  fee.  In  December,  17699  Jones  and 
Lockwood  assigned  the  last-mentioned  lands  to  Morland,  his 
executors,  &c.  for  the  remainder  of  the  term  of  nine  bandred 
and  ninety-nine  years,  in  trust  for  Sprigg,  for  securing  10,000/. 
lent  by  Sprigg  to  Jones.  Afterwards,  Jones,  by  indentures  of 
lease  and  release,  mortgaged  ttie  same  estates  in  fee  to  Sprigg, 
for  securing  the  10,000/. 

On  the  mortgage  to  Sprigg,  all  proper  seardies  were  made 
on  his  part  for  incumbrances,  and  he  had  all  the  title  deeds 
that  could  be  found  delivered  to  him  at  die  time  he  advanced 
[  506  ]  his  money,  except  the  demise  of  the  term  for  nine  hundred  and 
ninety-nine  years^  and  the  assignments  of  it,  which  were  kept 
in  the  hands  of  Lockwoodj  on  accouni  only  of  containing  other 
premises  in  mortgage  to  Lockwood,  and  which  were  not 
included  in  the  mortgage  to  Sprigg,  nor  assigned  to  Morland, 
his  trustee,  but  counterparts  of  them  were  then  delivered  to 
Sprigg.  On  these  facts  the  question  on  an  ejectment  was, 
whether  Morgan  and  David,  or  Sprigg  should  be  preferred. 

On  the  part  of  Morgan  and  David  it  was  contended,  that 
this  term  must  be  considered  as  attendant  on  the  inheritance, 
and  consequently  at  the  times  of  the  respective  mortgages  to 
them,  the  trustee  of  the  term  became  their  trustee,  and  the  tenn 
could  not  be  separated  from  the  inheritance  but  by  their  con- 
sent.   That  if,  previous  to  the  conveyance,  to  Sprigg,  in  1769i 
Morgan  and  David  had  brought  ejectments  upon  their  mort- 
gages, neither  Jones  nor  Lockwood,  his  trustee,  could  have  set 
tip  this  term  as  a  bar  to  their  ejectments ;  then  if  Jones  himself 
could  not  set  up  the  term,  it  was  absurd  to  say,  that  those  who 
claimed  under  him  might,  for  they  could  not  claim  a  greater 
[  507  ]      estate  than  he  had.     Then  Jones,  having  parted  with  the  in- 
heritance,  had  no  power  afterwards  to  make  any  appointment 
of  it  differently.     His  power  was  gone,  though   it  were  collate- 
CtfiiMTii^ceo/   nil^  by  the  conveyance  of  the  land.     Serf  per  Ashhurst,  Justice, 
wUk  morf-         no  man  ought  to  be  so  absurd  as  to  make  a  purchase  without 
f  «f  «r  (.v).         looking  at  the  title  deeds ;  if  he  is,  he  must  take  the  consequence 
""  of  his  own  negligence,     ti  the  first  mortgagee  had  an  ordi- 


Jnc'imhrancef  (V)  The  priority  acquired,  or  rather  Uie  postponement  inennred,  by  per- 

Kot  pnstponed  fitting  the  mortgagor  to  retain  possession  of  the  title  deeds,  has  alrei^dy  been 

hy  ptrmitling  consiilered,  see  antea,  of  this  edit.  p.  54  to  67  inclusive.    The  preceding 

tHortfcagor  io  remarks  nu^y  be  taken  for  good  law,  and  in  corroboratioo  we  may  bere  add, 
nimin  iUedi, 
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IUU7  precaatioDy'he  must  have  known  that  this  term  was  then  GoodiUU  ▼• 
outstanding.    And  if  be  did  not  know  of  it,  and  neglected  to     ^'^^■ 


that  in  an  Anonymous  case  cited  by  Mr.  Bell,  in  Harper  y.  Faulder,  nbi  infra, 
the  Lord  Chancellor  said,  there  was  no  case  in  which  it  had  ever  been  held, 
that  the  mere  circumatance  of  a  fint  mortgagee  not  taking  the  title  deeds^ 
would  entitle  tlie  second  mortgagee  who  had  got  the  deeds  to  file  a  bill 
In  equity  to  obtain  a  preference,  and  the  position  of  Mr.  J.  Buller,  in 
(roodtUle  V.  Mwgan^  was  denied  to  be  law.  So,  in  another  case,  Bamei 
▼.  Weaton^  IS  Ves.  133,  where  it  was  objected  in  favour  of  a  second 
mortgpm^,  that  the  first  mortgagee  had  not  taken  possession  of  the  title 
deeds ;  the  late  Master  of  the  Rolls,  Sir  William  Grant,  said,  that  the  old 
cases  for  postponing  a  first  mortgagee  under  those  circumstances,  unless 
m  case  of  .fraud  could  be  made  out,  had  been  considerably  shaken ;  upon 
which  the  point  was  given  up. 

The  next  and  Ust  case  {Harper  v.  Faulder,  4  Madd.  Rep.  129,  1819.)  car-    Unlessdeedeare 
ried  this  doctrine  a  step  farther,  and  settled,  that  the  first  incumbrancer  legally  iHcidfnt 
leaving  the  deeds  witli  the  mortgagor  should  not  be  postponed,  unless  the  to  his  security, 
possession  of  the  title  deeds  were  legally  incident  to  his  security.    It  is 
requisite  that  this  case  should  be  stated  more  at  larae  :*^Trnstees  being 
seised  of  certain  estates  in  trust  to  raise  a  large  sum  ot  money,  granted  /an 
annuity  to  F.,  the  defendant,  for  5000/.,  (being  a  seventii  part  only  of  the  sum 
tbey  were  directed  to  raise,)  which  annuity  was  secured  by  a  term  of  years 
and  a  judgment  not  docketed,  but  the  annuitant  permitted  tlie  deeds  to 
remain  in  ihe  hands  of  the  trustees,  who  afterwards  made  a  mortgage  for 
raising  other  parts  of  the  said  sum  of  money,  witiiout  informing  the  mort- 
gagee (the  plaintiff)  of  ^the  first  incumbrance.    The  question  was,  which 
party  was  entitled  to  priority,  or  more  correctly,  whether  the  defendant 
(the  annuitant)  was  to  be  postponed  to  the  mortgagee?    For  the  plaintifi*  it 
was  argued,  that  F.  by  suffermg  the  title  deeds  to  be  out  of  his  possession, 
enabled  Porter  and  hii.  trustees  to  commit  a  fraud  upon  the  plaintiffs,  whose 
security  was  therefore  to  be  preferred.    The  cases  on  the  subject  it  was 
contended,  were  rather  neirative  than  affirmative.     The  Thatched  House 
Tavern  Case  {Peter  v.  Russelly  l  £q.  Ca.  Abr.  321,  pi.  7,  antea,  54.)  shewed, 
that  a  mortgagee  suffering  deeds  to  be  out  of  his  hands  must  exculpate  him- 
self, and  produce  a  good  reason  for  permitting  it.    In  Petmer  v.  Jemmettj 
mentioned  in  the  note  to  Tourle  v«  Kand,  9  Bro.  C.  C.  65f ,  and  in  a  note  to 
1  Fonbl.  165.  Sd  edit,  it  appeared,  that  Jemmett  obtained  from  the  corpo- 
ration of  Kingston  on  some  pretence,  two  grants  of  the  same  purport,  and 
by  that  means  was  enabled  to  practice  a  fraud  by  raising  money  on  each 
^rant.    Evans  v.  BielcneUt  6  Ves.  i83,  was  an  authority  for  the  position,  that 
mere  negligence»in  parting  with  title  deeds  did  not  amount  to  fraud,  but  in 
tliis  case  there  was  gross  negligence.    If  a  mortgagee  did  not  take  the  title 
deeds,  Uiat  was  gross  negligenqe  in  him.    Wlien  a  rent  charge  was  granted, 
it  was  usual  to  liave  the  title  deeds  deposited  in  the  hands  of  some  third 
person.    There  was  no  difference  between  a  mortgage  and  a  rent  charge,  in 
regard  to  the  po^tses^ion  of  title  deeds ;  in  both  cases  they  ought  to  be  taken 
in.    Substantially  this  was  a  mortgase,  and  not  taking  the  title  deeds, 
amounted  to  crassa  negUgentia  in  F.    If  be  had  taken  the  title  deeds,  or  had 
an  indorsement  on  the  trust  deed  of  the  security  granted  to  him,  no  fraud 
could  have  been  committed.    A  judgment  as  an  additional  security  was  ac- 
knowledged, but  this  judgment  was  not  docketed.    If  it  had,  it  would  have 
led  the  plaintiffs  to  enquiry.    It  shewed  the  secrecy  with  which  the  trans? 
action  was  accompanied.    On  the  other  side  it  was  contended,  that  the 
money  raised  by  the  annuity  and  rent  charge  to  F.,  was  raised  in  part  exe- 
cution of  a  trust,  by  which  the  trustees  were  to  raise  a  much  larger  sum, 
and  it  was  absolutely  necessary  that  the  title  deeds  should  remain  in  their 
Jiands,  to  enable  them  to  raise  the  remainder  of  the  roonev  in  pursuance  of 
tlieir.trust,  and  F.  could  not  insist  on  having  the  title  deeds;  there  were 
also  charges  on  the  estate  prior  to  F.'s  charge,  and  the  trustees  were  bound 
to  retain  the  deeds  as  a  security  fur  those  charges.    The  trustees,  therefor^, 
c:ould  not  deliver  up  the  deeds  witiiout  a  breach  of  trust ;  but  if  tliey  could, 
and  F.  was  entitled  to  call  for  the  deeds,  his  negligence  in  that  respect, 
laould  not  give  a  preference  to  a  subsequent  incumbrancer,  no  intentional 
fraud  being  practised  or  attributed  to  him.    To  this  it  was  replied,  that 
aupposing  F.  was  not  entitled  to  the  possession  of  the  title  deeds,  he  had 
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Trutiee  ©/  «<- 
iendnnt  term 
becomes  irustet 
for  fiicvm- 
braneer  wUh' 
trntuaiignmeni 
(w). 


Annuiiant  noi 
entUled  to  ciu- 
iody  of  title 
deeit. 


No  postpone' 
ment  by  Uaving 
deeds  with 
mortgaf^or  qfler 
due  diligence  to 
obtain  them. 


QwaUfieation  rf 
ruU  in  text* 


take  an  assignment  of  il^  it  was  enabling  the  mortgigor  to 
commit  a  fnud,  by  mortgaging  tbe  same  estate  agaio«  By  thii, 
thereforej  he  became  particeps  criminis,  and  he  must  suffer 
the  consequences  of  tbe  fraud ;  and  Sprigg,  who  hu  got  the 
legal  estate,  must  be  preferred. 

But  it  behoves  such  trustees  to  be  very  cautious  bow  tbej 
act,  if  called  upon  to  sever  the  term  from  the  inheritaiia,leit 
they  inadvertently  be  guilty  of  a  breach  of  trust ;  for  wbereter 
a  trust  to  attend  the  inheritance  devolves  upon  a  man,  etery 


■tin  a  ripht  to  insist  that  they  sboald  be  iroponnded  in  the  hinds  of  s  thiid 
person  tor  his  security,  and  by  not  insisting  on  that,  he  enibledtiie  parties 
to  commit  a  frand  on' the  plaintiff.    The  Vice-Chancellor  said,  be  was  sot 
called  on  to  decide  the  general  qnestions  which  had  b<>en  argned.  If  a 
prior  incumbrancer  was  to  b<f  postponed,  simply  for  leaving  the  title  defds 
in  the  hands  of  the  mortfcagor,  which  was  a  proposition  very  difficult  to  be 
maintained  at  that  day  citlier  upon  authority  or  principle,  socb  a  doctrioe 
could  only  be  applied  in  cases,  where  the  possession  of^tbe  title  deeds  were 
legally  incident  to  the  estate  of  the  first  incumbrancer,  and  where  it  mifbt 
be  said,  that  he  had  failed  to  use  reasonable  diligence  for  his  own  protec- 
tion.   In  this  case,  the  trustees  with  whom  F.  dealt,  held  tbe  estate  fint 
upon  trust  to  raise  a  sum  of  35,0002.,  and  next  upon  trust  to  iodenmify  tiie 
lenders  of  the  35,000/.  against  a  rent  charge  of  400/.  a  year  to  the  widow  of 
Porter,  and  against  a  portion  of  50002.  payable  to  the  younger  children  of 
Porter.    F.'s  annuity  was  purchased  for  50002.,  being  part  of  the  35,0001.  to 
be  raised  by  the  trustees,  and  was  secured  in  the  nsual  manner  by  a  tern 
of  years.    Not  only  the  possession  of  the  title  deeds  was  not  legally  ioci- 
dent  to  his  estate,  nor  was  he  required,  upon  the  principle  of  reasoDsble 
diligence,  to  hawe  stipulated  for  the  possession  of  them ;  but  it  would  have 
been  a  breach  of  trust  on  tlic  part  or  the  trustees,  to  have  given  to  one  in- 
cumbrancer those  instruments  which  they  were  bound  to  keep  for  the  con* 
«non  security  of  all  the  persons  advancing  money  npon  the  credit  of  their 
trust     If,  therefore,  the  Vice-Chancellor  could  adopt  in  aiiy  case  the 
arguments  which  had  been  used  on  the  part  of  the  plaintiffs,  they  would 
form  no  ground  in  this  case  for  postponing  F.'s  annuity.    The  bill  was  con* 
seqnently  dismissed  with  costs. — From  tliese  cases,  and  the  observations  ao* 
duced  in  tbe  page  before  alluded  to,  it  appears,  that  in  order  to  postpone 
the  first  mortgagee,  on  the  ground  of  his  leaving  the  title  deeds  id  the  pM* 
session  of  the  mortgagor,  and  thereby  enabling  him  to  practice  a  fraud, 
there  must  be  a  voluntary  and  unjustifiable  concurrence  on  the  part  of 
the  first  mortgagee  amounting  to  fraud.    Peters,  Russell,  lEq.Ca. Abr. 
321.    Pfitner  V.  Jemmef#,  Fonb.  Tr.  Eq.  b.  1.  c.  3.  s.  4.    Tourk  v.Kfl««» 
9  Bro.  C.  C.  650.    Phtmb  v.  Ftuitf  f  Anstr.  452.    Etans  v.  BickneU,  6>e< 
174.     If,  therefore,   the  mortgagee  has  used  all  due  diligence  to  obtain 
possession  of  the  title  deeds,  it  should  seem  he  will  not  be  postooned  oiile^i 
gross  negligence  can  be  proved.    9  Bl.  Com.  160,  n.  (4^  I5th  edit    A  coart 
of  equity,  however,  will  not  take  from  the  second  mortgagee  the  title  deeds 
which  he  may  have  honestly  obtained,  unless  the  first  mortgagee  will  no- 
dertake  to  pay  him  his  money.    Head  ▼.  Egertanj  3  P.  Wms.  t79.   Bdder 
v.  ButUrt  cited  antea,455,  of  this  edit  n  (B).    Kensington  txpsrii,  fVes. 
&  Bea.  83,  et  vide  antea,  59  to  57  of  this  edition  inclusively,  where  tbis 
subject  is  treated  of  more  at  large.  ^. 

(W)  Et  vide  S.  L.  antea,  189  &  463,  of  this  edition,  btter  end  of  n- (^' 
in  the  last  reference.  But  it  is  presumed,  the  doctrine  advanced  by 
Mr.  Botler,  in  his  argument  in  the  case  CkdmondeUy  y .  CUnion,  t  Jac.  &  Walk- 
54,  is  good  law :  namely,  that  in  the  case  of  a  nuirtgage  in  fee,  the  lep 
estate  continues  iu  the  mortgagee  as  a  trustee  (6r  the  person  entided  to  w 
equity  of  redemption  till  the  effluxion  of  twenty  years ;  when  that  tmc J"! 
elapMd,  he  ceases  to  be  trtastee  for  the  mortgagor,  and  becomes  tnuw 
for  him  who  has  been  In  possession  twenty  years,  instead  of  hebg  tniste* 
for  him,  by  whose  laches,  that  long  poaseasioo  has  beeo  pennittcd. 
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titne  tlue  tetiui  igue  truat  makes  aoy  ittsppsition  of  the  lands, 

either  by  way  of  conveyance  or  inGumbrance,  the  trustee  of 

the  term  becomes  from  thenceforward  a  trustee  for  the  grantee      [  508  ] 

or  incumbrancer  to  the  extent  or  amount  of  his  grant  or  iiv- 

cumbrance ;  and  therefore  any  assignment  by  him  of  the  legal  Htnee,  assign- 

estate  on  other  trust  than  to  attend  the  inheritance,  made  to  any  ^^j^  second 

one  woo  nas  not  the  prior  or  leading  security  or  conveyance  of  notUe  of  flru, 

the  equitable  estate  during  tlie  term,  will,  if  such  trustee  can  be  jjj^^'*'^*  ^ 

affected  with  notice,  either  actual  or  presumptive,  be  a  breach  of 

trust,  for  which  the  trustee  will  be  answerable  in  a  court  of 

equity  (x). 

Therefore,  before  such  trtistee  severs  a  term  so  assigned,  in  Tnutee  on  «•.  . 
order  to  use  it  as  a  term  in  gross,  to  secure  mortgages  or  the  "^hUo^bTsa- 
like,  be  ought  to  be  satisfied,  by  the  production  of  the  title  ^i^fied  that 
deeds  or  other  satisfactory  evidence,  that  his  cestui  que  trust  has  *^Zr  ?»ic«L*"^ 
done  no  act  to  affect  the  inheritance ;  for  it  is  to  be  observed,  *'w»« 
that  when  a  trustee  severs  a  term  designated  to  attend  the  in- 
heritance, without  being  satisfied  in  this  respect,  he  voluntarily 
takes  upon  himself  to  do  an  act  which  may  vary  the  rights  of 
those  whose  rights  it  is  his  duty  to  protect.     Should  a  trustee 
voluntarily  make  a  severance  in  ,such  case,  after  actual  or  pre^^ 
sumptive  knowledge,  that  his  cestui  que  trust  was  involved  in 
incumbrances,   there  can  be  litde  doubt  but  that  he  would, 
at  least  be  saddled  with  costs,  which  may  prove  a  very  serious       [  509  1 
consideration  to  him ;  it  is  therefore  most  prudent  in  such  case 
to  decline  acting,  unless  upon  ^ery  sure  grounds,  if  it  be  not 
with   the  direction,  and  under  the  indemnity  of  a  court  of 
equity. 

From  what  has  been  observed,  it  seems  prudent  for  mort-  Tsrm  $hmid  hs 
gagees,  in  all  cases  where  it  can  be  done,  to  take  assignments  of  !Jf^!C^  ^^ 
terms  to  trustees  nominated  by  themselves,  rather  than  to  leave  oum  trustee 
such  terms  outstanding  in  strangers ;  but  cases  sometime  arise  ^  ^  * 
in  which  this  cannot  be  accomplished.     Frequently  it  becomes 
impracticable,  after  a  length  of  time,  to  find  out  the  represen- 
tatives of  such  trustees,  in  which  case  the  owner  cannot  get  in 
a  complete  title.     In  such  cases  the  next  best  alternative  is  to 


(X)  Where  he  will  be  decreed  to  make  satisfaction,  1 T.  R.  771,  el  vide 
p.  blOf  postea,  note  (A,). 

(Y)  It  is  the  general  practice,  to  recommend  an  actual  assignment  of  the  Term  should  be 
-term,  in  preference  to  a  mere  declaration.    But  Lord  Eldon  doabted,  whe-  aeiuuUy  ussisu^ 
ther  it  was  possible  upon  principle  to  say,  that  an  assignment  of  a  term,  <«/. 
which  has  been  once  assigned  to  attend  the  inheritance,  is  necessary  froai 
time  to  time  whenever  that  inheritance  is  made  ue  sab/eet  of  mortgage  or 
purchase.    Meundrell  v.  MaundrtU,  JO  Ves.  t59.    But  see  p.  510|  Mh  sect, 
of  note  there. 
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0r,  mortfi^agee 
skouU  hare 
possegswn  of 
detdt  erealingf 
and  aasigning 
term  (z). 


[510] 


Poueition  of 
deedo  ereatmg 
iermf  no  de- 
/enet  ta  ^eci' 
HKiit,  against 
morigagee 
witkoui  notieo 
who  hoMonoM* 
ngwuntm 


be  taken,  which  is  to  secure  the  possession  of  tlie  title  deeds, 
taking  particular  care  that  he  has  the  deed  creating  the  trust 
term,  and  that  by  nhich  it  is  assigned.  A  purchaser  for  a 
Valuable  consideration,  having  these  in  his  possession,  seems  to 
be  in  no  great  danger  from  the  term  being  outstanding ;  because 
it  can  never  be  set  up  against  him  but  by  a  purchaser  for  a 
valuable  consideration  without  notice,  who  gets  an  assignment 
of  the  legal  esute  in  the  term  ;  and  the  fact  of  a  purchaser 
taking  an  estate  without  the  title  deeds,  is,  primA  facie,  at  least 
a  ground  to  presume  notice  against  him^  if  not  to  make  his 
purchase  fraudulent. 

But  should  a  case  arise,  in  which  the  non-possession-  of  the 
title  deeds,  and  amongst  others  of  the  deeds  creating  the  term, 
and  the  deed  assigning  it,  can  be  accounted  for  in  a  aatisfactorj 
manner,  either  by  such  purchaser  having  had  a  probable  cause 
assigned  him,  from  whence  he  may  presume  that  there  was  no 
title  deeds  belonging  to  the  estate,  or  of  an  incumbrancer  takiog 
his  estate  from  one  who  had  no  right  to  the  title  deeds,  and  who^ 
therefore,  could  not  give  them  up,  as  a  mortgagor  of  a  rever- 
sion, the  title  deeds  in  such  case  belonging  to  the  tenant  for  life, 
it  does  not  appear  to  me,  that  the  possession  of  the  title  deeds, 
though  comprising  among  them  both  the  deed  creating  and  the 
deed  assigning  the  term,  would  be  a  good  defence  against  a  prior 


Lord  Hard- 
wieke'o  ap- 
firotml  of  mere 
dedamiionoo 
diatingtushed 
from  netmal  of* 
oignmenU 
Posoeooion  of 
deed  creating 
term^  and  de- 
otm^ion  of 
iruoi  hu  <nij- 
tetOf  gweo  prO' 
forence. 


<Z)  "  Where  the  assignment,"  says  Lord  Hardwicke*  (1  T.  R.  772)  <'  has 
been  in  trust  to  attend  the  inheritance  generally,  and  the  parties  approve 
of  the  old  trustees,  they  may  safely  rely  upon  it,  especially  in  the  rases  of 
a  parchase  or  mortgage,  where  the  title-deeds  always  are  or  ought  to  be 
taken  in ;  for  if  he  has  the  creation  and  assignment  of  the  term  in  his  ova 
hands,  no  use  can  be  made  of  it  against  him." 

In  Stanhnpt  v.  Earl  Vemey,  2  Eden,  81.  S.  C.  antea,  75,  the  custody  of  the 
deeds  creating  a  term  by  a  second  incumbrancer,  who  had  no  notice  of  the 
prior  mortgage,  accompanied  with  a  declaration  of  trust  of  the  term  by  the 
trustees,  was  held  to  give  such  second  incumbrancer  an  advantage  over  the 
first  incumbrancer,  of  which  a  court  of  equity  would  not  deprive  him ;  and 
the  person  claiming  under  tlie  second  incumbrancer,  upon  purchasing  the 
equity  of  redemption  from  the  mortgagor,  was  held  not  to  have  relinqvubed 
such  advantage,  by  having  covenanted  to  retain  part  of  the  pnrehase  mo- 
ney to  redeem  the  prior  mortgage,  as  it  was  also  agreed,  that  he  might  use 
the  money  adversarionsly,  in  case  he  conld  not  adjust  the  matter  amicably. 
Lord  ^Northington,  alluding  tu  the  paramount  importance  of  procurio$ 
controul  over  the  legal  estate,  said,  that  no  man  would  purchase  lands  but 
by  advice  of  counsel ;  and  if  yon  could  not  safely  purchase  with  the  legal 
estate,  counsel  would  not  advise  you,  and  you  could  not  purchase  at  all. 
It  is  also  observable,  that  in  Kennngton  ex  parte,  8  Ves.  &:  Bea.  S5,  the 
Lord  Chancellor  laid  it  down  as  a  general  rule,  that  the  court  would  not 
take  away  the  deeds  from  a  subsequent  incumbranrer  in  favour  of  a  prior 
one,  but  would  allow  him  all  the  benefit  lie  could  derive  from  those  deeds, 
nevertheless  giving  him  no  interest  in  the  estate;  and  his  Lordsliip  added, 
that  a  decision  of  that  sort  by  Lord  I'hurlow,  in  RuiioeU  v.  RuoseUf  1  Bro. 
C.  C.  269,  had  been  followed  ever  since  his  time.  Sed  vide  what  is  said 
in  the  next  page  and  note.  Sect.  V.  as  to  relying  on  a  declaration  of  tnut 
and  pofseasiqn  of  the  deeds  only. 
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purchaser  or  incurobnuicefi  for  a  valuable  consideration  with6ut 
notice,  who  should  get  an  actual  aiftsignmeRt  of  such  term 
from  the  person  in  whom  the  legal  estate  therein  should  be 
vested  (a). 

I  ■  I  l^^.^— .  I  — l^^-^ll.ll  I  I       I      I        ■        ■ ■■■II  ■  ■■  »         M 

(A)  At  law  the  legal  estate  would  indubitably  prevail ;  but  the  difficulty    Ijegdl  ettaii 
is,  now  can  the  person,  who  claims  the  benefit  of  this  legal  protection,  deduce   unthout  deetUf 
his  title  to  the  legal  estate,  when  the  best  and  only  evidence  respecting  it  fiikunlty  in 
is  in  the  hands  of  his  adversary  ?    A  court  of  equity  would  certainly  not   proving  titU» 
compel  the  party,  who  has  the  deeds,  to  produce  them  to  his  own  preju- 
dice (see  postea,  641);  and  at  law  the  plaintiff  must  rely  entirely  od  the 
strength  of  his  o\vn  title,  wiiicU  in  fact  he  cannot  prove  without  the  assist- 
ance of  his  opponent ;  and  it  would  be  in  vain  to  expect  any  aid  from  an 
avowed  antagonist.    The  trutli  seems  to  be,  that  the  parties  have  disabled 
each  other;  the  one  cannot  make  good  his  title  for  the  want  of  evidence ; 
and  tlie  other  has  an  abundance  of  proof  if  he  had  but  the  legal  estate. 
The  question  then  resolves  itself  into  this,  which  party  has  the  most  equity  ? 
Lord  £ldon  thought  the  person,  who  was  In  possession  of  the 'title-deeds, 
was  entitled  to  preference.     Disliking,  he  observes  in  Knott  ex  parte, 
11  Ves.  613,  the  whole  doctrine,  he  examined  every  part  of  it  with  jealousy, 
in  Maundrell  v.  MaundreU^  10  Ves.  246.    S,  C.  7  Ves.  567.    It  went  npon 
this,  that  if  the  purchaser  had  got  the  original  title-deed  to  the  term,  the 
court  would  not  be  satisfied  that  there  was  any  truth  In  the  assertion,  that 
the  legal  estate  was  in  the  person  who  the  adversary  said  had  it  [namely, 
for  instance,  his  own  trustee].    Lord  Hardwicke  thought  yon  could  not,  in 
many  cases,  trace  the  representative ;  but  if  the  pufchasin*  used  so  mncli 
diligence  as  to  take  possession  of  the  deed,  a  court  of  equity  ought  not  to 
compel  him  to  produce  that  deed  to  his  prejudice.    It  was  not  determined   Sitmaiion  ef 
ivbat  was  the  situation  of  the  trustee  who  made  tlie  assignment.    Lord   trustee,  wh^ 
Hardwicke  said,  the  question  was,  not  whether  the  trustee  should  be  punish-   assigns  to  B* 
ed,  but  whether  the  purchaser  should  hold  under  a  breach  qf  trust  7    Tkat,  when  A,  has 
Lord  KIdon  conceived  to  be  strange  doctrine ;  and  he  desired  to  be  nnder-   deeds, 
stood  that  be  had  not  made  up  his  mind,  that  the  court  would  not  restrain 
tlie  trusteesi  from  permitting  their  names  to  be  used.    From  some  saving 
expressions  he  did  not  conceive  that  Lord  Hardwicke  meant  to  determine 
that  the  trustee,  aware  of  the  prior  incumbrance^  would  be  safe  in  making 
the  assignment  to  a  subseijuent  incumbrancer.    One  of  the  greatest  diffi^ 
culties  Lor^l  Eldon  met  with  in  deciding  the  case  of  MaundreU  v.  Maundrell, 
was  Lord  llardwicke*s  expression,  tiiat  the  purchaser  would  be  safe  in 
taking  the    assignment  if  he  conld  get  it ;  but  Lord  Hardwicke  would  not 
say  that  the  trustee  would  be  safe.    But  surely,  added  Lord  Eldon,  if  the 
purchaser  would  be  safe,  the  trustee  ought  to  be  so  too.— On  the  original 
qnestion,  therefore,  tlie  learned  reader  must  draw  his  own  conclusion.    An 
action  of  trover  for  the  deeds  creating  and  assigning  the  term,  or  a  bill  in 
t-qnity  for  a  discovery  and  production  of  those  deeds,  are,  it  is  conceived, 
the  only  remedies  open  to  the  party  having  the  legal  estate,  by  which  means 
he  may  obtain  the  evidence  he  seeks.    See,  for  a  case  somewhat  similar, 
postea,  647. 

Tlie  doctrine  of  attendant  terms  has  received  some  variation  from  the   Design  and  di" 
modero  determinations,  especially  as  it  regards  presuming  the  surrender  of  tieion  of  note* 
trmis,  which,  with  a  short  recapitulation  or  epitome  of  the  whole  learning 
on  this  head  of  law,  it  will  be  the  attempt  of  this  note  to  delineate.    It  is 
proposed  to.  consider, 

I.  The  rise  and  progreti  of  attendant  terms,  with  the  mode  and  manner 
•f  their  attendancy. 

II.  The  cases  wherein  terms  will  attend  by  implication. 

III.  The  protection  afforded  by  attendant  terms, 

IV.  Of  wliat  terms  a  purchaser  or  urortgagee  mayreqaire  an  assign* 

■lent. 

V.  The  cases  wherein  such  assignment  may  be  dispensed  with ;  and 

VI.  Vartoas  other  matters  relating  to  attendant  terms,  as  abridged  in 
the  margin  of  this  section. 

I.  Of  the  rise  and  progress  of  attendan   terms.— One  of  the  first  cases    Atte  •/  attend 
«i herein  attendant  terms  are  noticed,  i      hat  of  Freeman  ▼.  Barnes^  ad«   ant  terms. 
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Prior  hetm^ 
frroNce  frottdo 
that  fart  of  cf- 
iai€  omly  Mek 
it  eomprite$. 

ATTENDANT 
TERM. 


.    If  the  prior  incumbrance  attach  upon  part  of  the  estates  eom- 
prised  in  the  latter  mortgage  only^  it  will  not  protect  more  than 


PurekoMerm 
fyvauriit. 


Ftpiiiy  will  not 
dioarin  him. 


Mttnner  in 
frkich  termn  at 
tend  inherit' 
once. 


General  rule  a» 
to  terms  attend' 
iN^  by  trnpUca- 
turn. 


Trmtee  holde 
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judged  in  Banqp  Regit,  Anno  tl  Car.  f.  1  Vent.  55.  80.  5.  C.  t  Ler.  170; 
and  from  that  period,  and  eren  then,  attendant  tenns  are  familiarly  spoken 
of  in  the  reports.  Attendant  terms  are  mere  creatures  ofeqmtj;<f  tar 
eoery  term  u  a  term  in  grooa.  Attendant  terms  are  said  to  have  been  in- 
vented to  Iceep  estates  in  a  right  channel,  and  to  preserve  the  dooimm  of 
real  property  entire.  Bat  they  arose  in  a  great  measure  from  a  principle 
of  favour,  which  the  Court  of  Chancery  has  uniformly  shewn  to  pnrchiseri 
and  mortgagees,  as  a  stimulus  perhaps  to  the  i>Qrchase  and  transfer  of 
landed  property.  A  purchaser  is  a  great  favourite  in  a  court  of  equity. 
Thus  Lord  Keeper  Fmch,  in  the  twenty-fifth  year  of  the  same  rei^n,  said, 
a  purchaser  6otti  flde,  without  notice  of  any  defect  in  his  title  at  the  tine 
or  the  purchase,  might  lawfully  buy  in  a  statute  or  mortgage  or  any  other 
incumbrance ;  and  if  he  could  defend  himself  at  law,  by  any  such  mcom- 
brances  bought  in,  his  adversary  should  never  be  aided  in  a  court  of  eqnity 
by  setting  aside  such  incumbrances ;  for  equity  would  not  disarm  a  pnr* 
xshaser,  but  assist  him  :  and  precedents  of  this  nature  were  very  ancient 
and  numerous,  (vis.)  where  the  court  had  refused  to  give  any  awistmce 
against  a  purchaser,  either  to  an  heir  or  to  a  widow,  or  to  the  fatherleis, 
or  to  creditors,  or  even  to  one  purchaser  against  another ;  and  this  mk, 
added  his  lordship,  in  a  court  of  equity,  was  agreeable  to  the  visdosiof 
the  common  law,  where  the  maxims  which  refer  to  descents,  discontina* 
ances,  non-claims,  and  to  collateral  warranties,  are  only  the  wise  arts  ud 
inventions  of  the  law,  to  protect  the  possession  and  to  strengthen  the  rights 
of  purchasers.  Baeoet  v.  Noeworth,  Finch,  102.  SL  C.  postea,  657.  Fnn 
that  period  to  the  present  time,  attendant  terms  have  become  an  object  of 
great  care  with  conveyancers,  by  whose  practice  alone,  the  doctrines  relit* 
ing  to  them,  were,  for  a  considerable  time,  almost  entirely  resulated. 

The  mode  and  manner  o.f  tlir  attendancy  of  terms  will  be  best  explained 
by  comiidering  the  interests  of  the  parties  separately,  and  then  the  onion 
and  amalgamation  of  these  interests  together,  either  as  that  union  s 
effected  by  construction  in  equity,  or  by  express  declaration.  In  the  ci«e 
of  an  attendant  term  there  is  simply  and  individually,  first,  an  empty 
legal  term ;  second,  a  legal  and  beneficial  reversion ;  third,  an  eqnituble 
estate  of  freehold  and  inheritance  during  the  contiimance  of  the  term;  aira^ 
fourth,  a  trust  of  the  term.  The  second  and  third  of  these  interests  are 
generallv  united  in  one  person,  tlie  third  merging  in  the  second ;  the  owner 
thereby  oecoming  possessed  of  the  whole  eouitable  estate  of  freehold  and 
inheritance  in  fee^himple,  and  also  of  tiie  legal  estate  of  the  reversion  m 
fee  at  the  same  time  t  so  that  by  this  compound  a  fifth  species  of  inteint 
is  created.  When  the  cestui  que  trust  of  the  terra  is  the  same  person  who 
has  this  fifth ,  interest  or  estate,  the  equitable  interest  in  the  teno  is  ex* 
tinguished  in  the  equitable  estate  of^  freehold  and  inheritance,  and  de- 
scends with  it,  becoming  subject  to  the  same  rules,  and  liable  to  the  same 
incidents  as  the  equitable  freehold  and  inheritance  are  subject  and  Ii'^'^*?| 
but  the  nominal  legal  freehold  during  tlie  term  resides  in  the  person  vho 
is  entitled  to  the  reversion. 

II.  Of  the  attendancy  of  terms  by  implication  or  construction  in  etfoitf^ 
This  head  has  been  amply  treated  of  by  the  learned  author,  see  antes,  4»' 
It  is  consequently  merely  requisite  to  state  here,  that  where  a  to"? -JJ* 
been  created  for  a  particular  purpose,  and  that  purpose  has  been  ^^^ 
then  if  the  instrument  does  not  provide  for  tlie  cesser  of  the  term  ^**'"J.~? 
purpose  of  its  creation  is  at  an  end,  the  term  will  remain  without  any  object 
to  which  it  can  be  applied,  and  the  beneficial  interest  in  it  will  becooie  * 
creature  of  eqnity,  to  be  disposed  of  and  moulded  according  to  the  eqvitioi^ 
interests  of  all  persons  having  claims  npon  the  inheritance.  When  that  pn^ 
position  is  esUblished,  says  Lord  Eldon,  in  MamtdreU  v.  Maundn^  10  v<» 
fl60,  it  seams  qnile  obvious,  that  where  the  peraoas  claiming,  '"^j.^^^^^ 
term,  claim  all  under  contract,  whether  there  is  an  assignment  of  P*^  f?r 
or  not,  as  to  those  who  stand  behind,  ^s  prior  est  in  trntpere  ponor  en 
jure  is  the  applicable  maxim ;  and  the  trustee  of  the  term  is  a  trnttee  tor 
them,  accoiding  to  their  priorities.-— As  a  general  rule  it  may  *^  '■**"•*?' 
that  in  all  cases  where  the  term  and  the  freehold  would,  if  legM  eaiav^ 
merge  by  being  vested  in  the  same  person,  the  term  In  equity  will  be  con* 
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wbftt  u  comprised  in  the  first  security.    And  therefore,  if  a      [511] 
ttiMa,  being  seised  of  sixty  acres  {t),  mortgage  twenty  to  A.  and 

(0  Per  Lord  Hale,  «  Vent.  339. 


•trued  to  be  attendaot  on  the  inheritance,  unless  there  be  a  declaration  or     attbitdaiit 
other  act  to  evince  an  intention  to  sever  them.    KtUy  V.  Power,  t  Ball,  dc         term. 
Bea.  SS3.  CapH  ▼«  Girdier^  9  Ves.  509.    In  a  snbsequent  part  of  this  worlc 
(see  ps.  6f  9.  6Sff  postea)  the  learned  author  in  effect  makes  a  very  im- 
portant distinction  between  a  term  assigned  on  an  express  trust,  and  a  term 
attendant  bv  construction  in  equity  merely.    He  contends,  that  where  a  Distinetum  he* 
purchaser  of  the  inheritance  obtains* a  term  in  rtoss,  the  purposes  of  whose   tween  expren 
creation  were  not  answered  at  the  time  of  the  purchase ;  or  a  term,  the  and  implied  at- 
purposes  of  whose  creation  were  answered,  but  wliich  had  not  been  ex-  teudancy  om  io 
pressiy  assigned  to  attend  the  inheritance,  but  merely  waited  upon  the  notiet. 
ireehoid  by  construction  of  icqnity,  such  purchaser  can  defend  his  posses- 
sion by  the  term,  although  he  have  notice  of  an  intervening  judgment  at 
the  time  of  his  pnrchaM.    This  will  be  observed  upon  in  due  couhbc  (see 
circiter,  633,  postea).  ' 

III.  The  term  being  clearly  attendant,  either  by  express  declaration  or 
by  implication  in  equity,  we  proceed  to  consider  what  benefit  will  accrue 
to  the  parties  by  a  term  so  attending. 

1st.  The  advantage  derivable  from  attendant  terms  is  obviously  displayed   AdvnUttgt  o/ 
in  the  security  which  snob  terms  afford  to  purchasers  and  mortgagees.  Thus,  f  erni, 
if  a  bonAfide  pnrchaser  or  mortgagee  happen  to  take  a  defective  conveyance 
or  raortgage---defective  either  by  reason  of  some  prior  conveyance,  or  of 
some  prior  charge  or  incumbrance,  or  for  want  of  some  solemnity  in  the 
execution  of  a  power,  or  ou  account  of  some  irregularity  in  the  parsing  a 
fine,  suffering  a  recovery,  or  surrendering  a  copyhold  estate,  or  for  any 
other  reajton  whatever,  whereby  be  shall  acquire  merely  an  eqoitabie  title, 
fts  distinguished  from  a  legal  estate,  then  if  he  have  also  taken  an  assignment 
of  an  outstanding  term  to  a  trustee  for  himself,  he  will  have  enough  under 
his  own  command  to  cure  the  defect  substantially  ;  for  he  will  be  entitled 
to  the  legal  estate  daring  the  term  in  preference  to  any  other  creditor,  of 
whose  charge  or  incnmbrance  he  shall  not  have  had  notice  at  or  before  the 
time  of  completing  his  contract  for  the  purchase  or  mortgage ;  and  be  may 
ose  snch  term  either  to  defend  his  possession,  or  to  recover  it  at  common 
law  when  lost,  though  his  adversary  nmy  perhaps  have  tlie  strict  legal  title 
to   the  inheritance.    See  antea,  p.  499.    So  a  term  will  protect  against  an  u  a  Mhield 
act  of  bankruptcy,  as  in  llii/ces  v.  Bodington,  (S  Vem.  599.  S,  C.  postea,  of^nat  bank* 
604,)  where  there  was,  first,  an  act  of  bankruptcy  by  A. ;  second,  a  settle-  rupicy  ; 
meat  for  valnable  consideration  by  him,  without  notice  to  the  parties  of  the 
act  of  bankruptcy ;  and,  third,  a  commission  against  him,-^thongh  the 
commission  over-reached  the  settlement,  yet  the  persons  claiming  under  it 
were  held  to  be  entitled  to  the  benefit  of  an  outstanding  term  created  prior 
to  the  act  of  bankruptcy ;  et  vide  ColUtt  v.  De  GoUty  Forr.  65.    The  protec*  and  praieets 
tion  arising  from  a  term  of  years,  assigned  to  a  trustee  for  a  pnrchaser,  will  ngain$i  all  other 
extend  generally  to  all  estates,  charges,  and  incumbrances,  created  inter-  charges  and  in* 
mediately  between  the  raising  of  the  term,  and  the  time  of  purchase*  eumbraneeB^ 
This  was  Lord  Hardwicke's  opinion  in  1  T.  R.  758  (and  antea,  469,  of  this 
edit*);  and  unqualified  as  it  is,  says  Mr.  Sugden,  it  seems  correct;  for  as 
the  term  will  prevail  over  a  strict  title  to  the  inheritance,  it  will  of  course 
be  a  protection  against  judgments,  mortgages,  and  ait  other  incumbrancea 
and  estates  less  than  a  fee.    Sug.  Ven.  St  Pnr.  37«,  5th  edit. 

Sid.  Previously  to  the  case  of  King  v.  Smithy  ubi  supra,  it  was  the  pre-  except  crown 
▼ailing  opinion  of  the  profession,  that  an  attendant  term  of  years  would  ifcAfi  by  jjpe- 

Erolect  a  bonA  fidt  purchaser  or  mortgagee  against  crown  debts,  of  which  ciO/ty^ 
e  had  no  notice  at  the  time  of  his  mortgage  or  purchase.  And  this  opi- 
nion, says  Mr.  Preston,  had  long  regulated  the  practice  of  the  profession. 
3  Pres.  Conv.  465.  The  opinions  given  by  Sir  James  Mansfield,  late  C.  J. 
C  P.,  and  Lord  Kenyon,  when  they  were  at  the  bar,  are  generally  refer* 
red  to  as  supporting  this  doctrine.  But,  it  b  observable,  that  Lord  Keo- 
yoa's  ophsion  seems  to  have  been  founded,  in  a  great  measure,  on  that  of 
ttir  James  Mansfield's ;  and  Sir  James  Mansfield  once  thought  diffetently  i 
aad  when  he  inclined  to  the  side  of  the  mortgagee  (for  be  gave  no  express 
opijuon  on  the  subject)^  it  was  ia  eonseqaeace,  not  of  any  judicial  dtter* 
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then  the  whole  to  B.  and  then  the  whole  to  C.  and  aftenraitli 
C.  purchaae  in  the  first  mortgage,  that  shall  not  protect  more 


ArmiDAiiT     mination  or  reMoning  oo  tlie  adjadged  cases  or  prineiples  of  law,  bit  cf 
TBRM.  information  he  had  received  in  answer  to  a  search  directed  by  him,  that 

no  instances  were  to  be  found  in  which  a  tmst  estate  of  sodi  debtor,  fairij 
|>arted  with  to  a  purchaser  withoot  notice,  had  been  deemed  to  be  liable  to 
the  debts  of  the  crown,  (for  tlie  plain  reason  perhaps,  that  no  sucb  uatince 
bad  occurred  within  the  recollection  of  the  searching  officer  of  tbcExcbe- 

aner).  On  writing  his  first  opinion,  he  made  a  similar  inqoiry ;  aad  it  nit 
lien  represented  to  him,  that  estates  held  in  tnut  for  a  debtor  of  the  cnwi, 
were  nsoally  seised  under  extents,  and  were  considered  as  boud  b;  hit 
debts  in  the  same  manner  as  those  of  which  he  was  legally  idied.  Oi 
this  andiority  he  save  an  opinion  in  favour  of  the  right  of  tbe  cnma  ti 
extend  lands  in  the  hands  of  a  mortgagee,  although  Uie  legal  estate  hA 
never  vested  in  the  mortgagor,  bnt  had  been  conveyed  to  tbe  mortfape 
by  trustees,  in  whom  it  had  t>een  vested  in  trust  for  the  mortgagor.  Oa 
*  the  credit  of  a  second  search  and  a  different  result,  Sir  James  Mau6eid, 

as  before  observed,  gave  a  different  opinion ;  therein  exhibiting  tbe  iicile 
principle  by  which  his  judgment  was  guided.  It  is  consequently  veiy  diffi- 
cult to  conceive,  with  Mr.  Sngdcn,  how  the  point  can  *'  be  said  to  hare 
received  what  was  tantamount  to  a  judicial  decision  previously  to  the  d^ 
termination  of  the  Court  of  Exchequer  in  King  v.  Smith"  whicb  deciaoa, 
It  is  sufficient  to  state  here  in  general,  was  in  oppositiim  t^  tbe  opUDoas 
given  by  Lord  Kenyon  apd  Sir  James  Mansfield. 
King  ?•  Smtk,       In  King  v.  SnUihf  the  question  was,  whether  an  outstanding  term,  cicated 

long  before  the  vendor's  possession  of  the  estate,  and  of  which  tbe  per- 

chaser  had  procured  an  assignment,  would  or  would  not  protect  bim  9fM 

specialty  debts  due  from  the-  vendor  to  the  crown,  whereof  the  porduKr 

had  no  notice  at  tlie  time  of  his  purchase.  The  Lord  Chief  Baron  M^DoaiMf 

in  delivering  the  judgment  of  the  court  on  the  question  atated,  fnm  a 

Tnutt  ntattB       variety  of  autboritiea  he  had  found,  that  lands  or  goods  ui  the  haods  ol 

tiuio^ct  to  <x-       debtora  or  accountants  to  tbe  crown,  or  in  the  faanda  of  those  who  were 

tentt*  debtors  to  the  debtors  of  tbe  crowii,  or  wlMk  were  held  t»  trutt  far  ikm^  « 

to  their  use,  were  most  clearly  the  subject  of  an  extent ;  and,  m  a  sab«e< 

quent  part  of  his  judgment,  after  citing  and  commenting  on  seveial  csiei, 

his  Lordship  observed,  that  there  were  several  other  cases  cited  iaSirEd' 

teard  Coke*i  eaMe^  and  which  were  also  mentioned  by  Lord  Hale  in  the 

rase  to  which  he  had  already  alluded.    In  a  great  many  of  these  eases,  tbe 

.  lands  that  were  seised  for  the  payment  of  debts  due  to  the  crown,  had  beta 

held  in  trust  for  the  King's  debtors,  and  it  was  no  objection  that  tbe  ie^ii 

estate  was  not  in  them,  for  by  an  act  of  their  own,  they  might  at  say  tine 

reduce  it  into  possession ;  they  had  it  in  their  power,  vis.  by  a  snbpssa  n 

Chancery,  &c.  to  compel  their  friends  to  settle  the  legal  estate  of  the  laadi 

upon  them ;  and,  therefore,  they  were  made  chargeable  to  the  debt  The 

So  inut  p§        term  in  the  case  before  him  being  an  outstanding  term  held  in  Inst,  it  wn 

term  may  bt        analogous  to  all  the  cases  of  uses  and  trusts.  But  tbe  case  that  came  neartfl 

txtendid.  to  the  present,  was  that  of  Attorniy-General  v.  Sir  Gtwge  Snit,  Hsril. 

488.  S  Freem. :),  which  the  Chief  Baron  stated  at  laige,  and  ooncloded  bf 
declaring,  tliat  in  deciding  according  to  the  course  of  the  commoo  lawt  he 
thought  it  clear,  that  an  outottmding  term  could  not  d^t  the  Eveg*t  p^ 
btf  extent.  In  courts  of  equitv  it  had  been  said,  that  a  purchaser  vi»Mt 
notice  was  a  person  favoured  by  that  court.  Perhaps  it  might  be  a  sift* 
cient  answer  to  say,  that  in  the  present  instance,  they  were  not  m  a  ceart 
of  equity.  The  question  was,  whtft  ought  to  be  their  decision  aceordiag  t* 
the  conunon  law.  This  question  could  not  be  decided  in  a  court  of  Mjai^j 
the  parties  could  not  sue  for  a  decree.  When  a  court  of  equity  is  ^^'^"j, 
to,  and  this  is  the  situation  of  the  parties,  the  court  did  nothing  hat  stsos 
neuter  between  such  parties,  and  left  them  to  make  the  most  of  it;  and  s> 
the  whole,  the  Lord  Chief  Baron  tltoiight,  that  ui  the  first  pUce,  ^^ 
in  the  hands  of  the  king's  debtor,  were  chargeable  with  the  spcciilty  deftt; 
and  from  the  decided  cases  he  considered  it  sufficiently  clear,  that  the  (^ 
waa  too.  Of  the  king's  common  law  remedy,  it  was  unpossible  to  dooK, 
and  that  remedy  waa  given  in  every  ca$e^  where  the  pariif  itiUhted  totht  cnm 
had  a  present  beneficial  intereet  a$  well  a»  a  reversion  t  both  of  ^^^, 
considered  as  chargeable  for  the  debt  of  the  crown  j  tht  Umde rfm'>H' 
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thau  the  twenty  acres  ;  but  it  shall  protect  thode  twenty  acres ; 
80  as  B.  shall  never  recover  them,  until  he  pay  C.  all  the  money 
due  upon  the  first  and  last  mortgage. 


debtor  might  be  extended  hy  the  erwm^  ts  whatener  hands  they  might  be  fwmd;     ATTBffDAMlr 
.and,  therefore,  the  judgment  of  the  court  ought  to  be  for  the  crown,  which  TBRM. 

was  given  accordingly.     King  v.  SrnUhf   Sag*  Yen.  de  Pur.  Appendix, 

In  a  subsequent  stage  of  this  case,  (Wightw.  Rep.  34,)  the  court  of  Ex-   SimpueMraet 
chequer,  after  a  solemn  argument  and  full  consideration  of  the  case,  held,  ^f"*^  dews  aa 
that  a  simple  contract  debt  due  to  the  crown,  would  not  bind  the  land  of  **^  ^  '"'^ 
the  debtor  in  the  hands  of  a  bon&fide  purchaser. 

'    In  another  case,  (King  V.  St.  John,  9  Pri.  517.)  where  B.,  by  articles    Term  na  prO' 
bearing  date  in  1796,  in  consideration  of  his  intended  marriage,  covenanted  tectiam  ugtamet 
to  settle  lands,  to  be  purchased  with  a  certain  sum  of  money,  to  uses  in  erotm  debie  im 
strict  settlement ;  and  in  1808,  entered  into  bonds  to  the  crown,  and  in  fnwr  rf  voiva- 
1819,  purchased  lands  generally  in  fee ;  a  mortgage  term  being  assigned  to  ieer* 
a  trustee  to  attend  the  inheritance,  and  the  estate  being  then  settled  In 
strict  settlement  to  the  uses  declared  by  the  said  articles,  under  which,  P. 
himself  took  only  a  life  interest.    It  was  held,  that  the  term  did  not  pro* 
tect  the  inheritance  against  the  crown  debt  doe  from  B«  on  the  bonds, 
because,  said  Thomson,  C.  B.,  the  settlement  of  181S  was  voluntary,  and 
there  was  no  covenant  in  the  articles  of  1796,  which  specifically  bound  the 
lands  t  the  assi^ment  of  the  term,  therefore,  to  St.  John,  could  not  de- 
feat the  right  of  the  crown. — It  hath  been  inferred  from  this  case,  that  if 
tj^e  settlement  had  not  been  voluntary,  the  term  would  have  protected  tiie 
inheritance  from  the  debt  due  to  the  crown.    This  inference  we  are  cer- 
tainly not  entitled  to  draw,  because  two  cases  were  cited ;  namely,  ffaw  v. 
NieMUf    and  King  v.  Smith,  nbi  supra,  which  furnished  two  different 
grounds  for  the  decision  beside  the  principle  on  wliich  the  court  proceeded ; 
and  it  was  sufficient  fbr  the  Chief  Baron  to  state  a  substantial  ground  for 
his  dedsioo,  (which  by  the  way  did  not  appear  to  have  suggested  itself  to 
the  connsel  who  arj^ned  the  case,)  without  referring  to  other  authorities, 
whereon  the  determination  of  the  court  might  have  as  firmly  rested. 
'     And  here  it  may  be  useful  to  notice  a  distinction  betwieen  the  cases,  where    DieHnetim 
the  extent  issues  against  the  king's  debtor,  at  a  tune  when  he  has  the  estate   where  extent 
in  bis  own  possession,  with  an  outstanding  term  attending  the  inheritance  in   ieeuee,  when 
his  own  trustee,  and  where  the  extent  issues  after  such  debtor  has  parted  -debtor  hoe  lande 
with  the  inheritance  to  a  bonOi  fide  purchaser,  who  at  the  time  of  his  par*   in  kU  own  p«f> 
chase  had  no  notice  of  any  crown  debt  or  an^  lien  of  the  crown,  and  which   sessioa,  mud 
purchaser  has  taken  an  actual  assignment  or  tlie  term  to  a  trustee  of  his   where  it  tssasc 
own  nomination.    Although  there  is  an  evident  diversity  between  these    whenhehem 
cases,  and  such  as  should  seem,  according  to  the  principle  of  those  who  con*    mid  them* 
aider  the  purchaser  for  value  and  without  notice  to  be  placed  beyond  the 
power  of  courts,  to  call  for  a  different  application  of  law.    Yet  tiie  decided 
cases  sheWy  that  in  neither  instance  will  uie  term  afford  any  protection  to 
either  tenant. 

In  Sir  Gerrard  Fleetwood's  Case,  8  Co.  340,  Sir  W.  Fleetwood,  behig    Term  in  grown 
possessed  of  a  house  and  lands  at  Harrow  for  a  certain  term  of  years  tlien  Mertgw^hU  bmA 
vet  during,  became  Receiver-General  of  the  Court  of  Wards,  and  entered  fide  ngmnst 
nto  twenty  bonds  to  render  a  perfect  yearly  account,  <&c. ;  and  being  so   croipn, 
indebted,  'lie  assigned  the  said  lease  for  llOOl.  to  James  Pemberton,  who 
entered  and  afterwards  sold  the  premises  to  Sir  Gerrard  Fleetwood.    The 
fniestion  was,  whether  the  said  messuages  and  lands  were  extendable  or 
liable  to  the  king's  debt ;  and  although  it  was  at  the  election  of  the  sheriff^  - 
eitiier  to  extend  or  to  seU  a  lease  so  kmg  as  U  remained  in  the  debtor's  handsp 
as  appeared  in  the  books  of  31  Ass.  p.  6.  38  ibid.  p.  4.  44  E.  3. 16,  and 
7  H.  6.  f .  sftff  it  tpas  resoboed^  that  the  said  saU  qf  the  term  shonJd  hind  the 
kinfc,  iiecaose  tlie  term  was  but  a  chattel,  and  there  was  no  covin  in  the 
case ;  and  it  was  held,  that  a  sale  bomAfide  of  chattels  was  cood  after  judg- 
ment, but  not  after  execution  awarded :  as  appeared  in  S  H«  4. 14.  Per  cnr. 
9  H.  6.  58.   11  H.  4. 7.    Et  vide  t  Roll.  157,  and  Cro.  Jac.  451.  i  Leo.  145,  ' 
and  Keilw.  87,  a.  But  from  Ford  and  Sheld/on's  Case^  It  Co.  t,  3,  it  appears, 
that  if  aadi  tale  of  a  chattel  were  not  bonA  fide^  the  king  wouM  not  be 
bound, 
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Prior  morigagt 
mttueking  an 
other  laiil9,nLb' 
stquent  Mrvm- 
brcncer  wuif 
hold  all  tiU  aa- 
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And  SO  it  was  determined  in  the  case  of  Marsh  v.  Lee  (m). 
But,  if  the  prior  incumbrance  bought  in,  attach  upon  other 
estates,  as  well  as  upon  those  affected  by  the  subsequent  mort^ 

(m)  Supra,  481. 


ATTBVDANT 
TERM. 

Atttiuiant  term 
«•  protectioH  to 
king*$  debtor^ 
M  diMimrxed 
amd  miortgogedj 
U  wiU  protect 
Mortgagee. 


Kkigr.Simtk 

eoneidered. 


Mr.  Sugden'e 

mtUick  thereon. 


Mr.  Preeiom'o 
gi'oundfor  re- 
etmeUing  dect- 
aion  in  King 
V.  Smith  can" 
nderuL 


There  is  also  a  rase  of  Homee  ▼•  MUcheUf  or  NkhoU  ▼.  Hov,  reported  la 
Pre.  Ch.  M5,  and  S  Veru.  369,  which  directly  bears  on  the  point  ander 
coDsideratioB,  and  shews,  that  in  general  where  a  terfti  ii  atteodant  on  the 
inheritance,  if  the  king  extends  tlie  inheritance  he  shall  have  a  right  to  the 
term  also.  A  man  there  having  a  term  in  gross,  purchased  the  reversioB  ii 
fee,  whereupon  the  term  was  declared  to  attend  the  uiheritance :  he  then  be- 
came receiver  of  the  king's  revenue ;  and  it  was  held,  that  he  was  liable  fna 
the  tiipe  of  his  becoming  receiver,  and  that  the  king  should  have  the  benefit 
of  the  term ;  but  it  was  said,  that  if  the  term  had  been  mortgaged  to  one  who 
had  no  notice  of  its  attending  the  inberitanccy  he  should  have  held  it  agaiast 
the  king^  [because  the  term  would  then  have  been  disannexed  ^and  hive 
become  a  term  in  gross,  and  consequently  liave  fallen  within  the  doctriat 
which  goven^d  the  court  in  Sir  Gerrard  Fleet wood^o  Caocy  ubi  supra]. 

The  principles  of  natural  justice  evidently  dictate,  that  a  bomA  Jde  par. 
chaser  without  notice  of  the  claim  of  the  crown,  whether  he  have  an  a^ 
tendant  term  or  not,  should  be  protected  Urom  latent  incnmbrancca  whick 
he  has  not  the  means  of  discovering.  Yet,  on  the  other  hand^  it  is  «f 
the  first  importance  to  the  well-being  of  society,  that  the  king's  reveaae, 
which  is  collected  for  the  maintenance  and  orderly  government  of  the  oobh 
munity,  should  not  be  wasted  by  improvident  collectora ;  who  in  the  fint 
place  convey  away  their  own  property,  (fraudulently  certainly,  if  they  do 
not  inform  the  purchaser  of  the  lien  they  have  created  on  the  estate,)  sad 
then  impoTerish  the  funds  of  the  crown,  with  which  in  confidence  they  have 
been  entrusted.  Mr.  Sugden  has  endeavoured  to  shew,  that  the  case  of 
King  V.  Smith  is  inconsistent  with  principle,  but  with  doubtful  siicoe% 
for  the  two  grounds  of  that  decision  which  ne  places  beside  the  case,  (Sec 
.his  V.  dc  Pur.  374,  5th  edit)  were  in  fact  more  relied  on  in  the  report, 
than  the  case  of  Altomey^General  v.  Sande,  upon  which  Mr.  Sngdea  con- 
ceives the  decree  m  King  t.  Smith  was  principally  built.  The  case  is  a 
standing  aotliority,  see  l  Madd.  Ch.  507,  2d  edit,  and  5  Pres.  Abst.  SOJ, 
3(>6,  in  which  latter  place  it  is  pointedly  remarked,  that  in  consequence  ot 
tiie  lien  of  the  crown  attaching  on  equitable  as  well  as  legal  estates,  the 
plea  of  beio^  a  purchaser  for  valuable  consideration  without  notice,  will 
not  avail  agamst  the  crown;  and  a  purchaser  though  thus  faTOorably  cir- 
Gunistanced,  cannot  use  an  attendant  term  for  his  protection  against  tfas 
crown,  citing  King  v.  Smith,  ubi  supra. 

The  same  learned  writer  in  another  work  observes,  (3  Prea.  Con.  46^ 
''  It  is  impossible  for  the  crown  to  impeach  the  legal  operation  of  the  aasiga- 
ment;  and  it  is  singular,  that  if  the  debtor  had  been  the  owner  of  the  legal 
estate  in  the  term,  his  assignment  prior  to  the  teste  of  the  writ  of  exteat, 
would  have  prevailed  against  the  crown.  Sir  Gerrard  Floetwao^M  Cam, 
8  Kep.  171.  [8  Co.  340,  is  the  correct  reference!  The  sole  ground,  there- 
fore,  of  supporting  the  decision  [in  King  ▼.  Smithtl  is,  that  the  crown  follows 
the  trust  of  the  inheritance ;  and  not  the  trust  of  the  term,  except  so  &r  at 
it  is  part  of  the  inheritance ;  and  that  the  legal  estate  conferred  by  the 
term,  will  not  protect  a  purchaser  tor  valuable  consideration  and  withoat 
notice  from  the  lien,  or  demand  of  tlie  crown,  attaching  on  the  inheritance, 
as  consisting  partly  of  tlie  legal  estate  of  Uiheritance,  and  partly  of  the  be- 
nefit of  the  trust  of  the  term."  On  this  it  is  to  be  observed,  that  if  in  the 
singular  case  alluded  to,  the  term  in  the  debtor  had  been  to  attend  the  ia- 
beritance  which  he  had  in  a  trustee,  then  an  assignment  of  such  an  at* 
tendant  term  before  the  teste  of  the  writ,  would  not,  it  is  submitted,  have 
prevailed  against  the  lien  of  the  crown.  The  reason  why  a  term  in  gross 
IS  assignable  against  the  crown  prior  to  the  teste  of  the  writ  of  ex  teat  is, 
.because  it  is  in  the  nature  of  a  personal  chattel,  over  which,  aa  over  sll 
.other  goods  and  chattels  of  the  debtor,  tlie  lien  of  the  crowd  does  not  ei- 
tend  until  the  teste  of  the  writ  of  execution.  Kut  a  term  to  attend  Iht 
inheritance  is  very  diflferent.  It  is  part  of  the  inheritance,  consolidated 
with  it,  and  is  in  the  nature  of  real  estate,  it  belongs  to  the  heir  or  deviser. 
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gage^   the  subsequent   mortgagee  shall  hold  all  the  estates  t^fiedwttnly 

comprised  in  the  incumbrance  bought  in,,  until  he  be  satisfied  ^  what  he  ex- 
pended in  pMf- 
'  chase  qf  firet 

mortgage, 
IS  not  beqaeathable  by  will  nnattested,  is  real  assets,  and  as  against  tlie  heir 
and  assignee  in  bankruptcy,  is  subject  to  dower   and  curtesy;  and  there-*     attendamt 
fore,  thooffh  it  be  a  rale  at  law,  that  e^ery  term  is  a  term  in  gross,  yet  since  tsrm . 

coarts  of  Taw  do,  when  the  property  of  the  crown  is  endangered,  look  to 
equitable  as  well  as  to  legal  estates ;  it  seems  difficult  to  contend,  that  an 
assijpment  of  the  legal  estate  of  an  attendant  term  prior  to  the  teste  of  the 
writ  of  extent,  would  prevail  against  tlie  crown.  It  is  also  observable,  tliat 
it  appears  to  be  a  vei-y  refined  ground  for  supporting  the  decision  in  King 
V.  Smiihj  to  say,  **  that  the  crown  follows  the  trust  of  the  inheriance  and 
not  the  trust  ot  the  term,  except  so  far  as  it  is  part  of  the  inheritance  ;*' 
when  in  fact,  there  is  not  at  law  any  trust  of  the  inheritance  in  the  case  of 
an  attendant  term.  The  cestui  que  trust  has  the  legal  estate  in  fee-simple  in 
the  reversion  and  no  trust,  the  trust  concerns  the  term  merely,  and  not  the 
inheritance.  In  equity  a  different  construction  prevails,  but  King  v.  Smithy 
was  a  case  at  common  law  ;  and  it  is  presumed,  that  the  reasons  stated 
by  the  Chief  Uaron,  for  the  judgment  of  the  court  in  that  case  are  amply 
sufficient,  without  referring  to  learned  and  ingenious  refinements.  As  to 
extents,  see  the  Index,  that  title. 

3d.  With  regard  to  the  further  protection  which  attendant  terms  afford.  Term  protects 
it  is  observable,  that  such  a  term  will  be  a  protection  to  the  purchaser  or  ttgainst  dower, 
mortgagee  against  the  claim  of  ddwer,  which  the  wife  of  the  vendor  or  when. 
mortjgagor  may  prefer  against  the  estate,  provided  the  term  be  created 
previously  to  the  right  of  dower  attaching  on  the  inheritance.  And  this 
rale  will  prevail,  notwithstanding  the  purchaser  or  mortgagee  may  have 
bad  notice  of  tlie  dower  prior  to  his  purchasing  the  estate  or  lending  his 
money.  H^ynne  v.  tVilliamSf  &Ves.  134.  This  is  an  anomalous  case,  not 
reconcileable  with  the  ordinary  principles  of  equity,  and  the  determination 
can  only  be  vindicated  by  the  consideration,  that  such  had  long  been  the 
practice  of  conveyancers,  and  that  a  different  decision  would  have  shaken 
many  titles.  The  decision  of  Lord  Somers,  on  which  this  doctrine  is 
grounded,  wras  affirmed  in  the  House  of  Lords,  in  Lady  Radnor  v.  I'iafi- 
deLendy,  Show.  P.  C.  69.  Prcc.  in  Ch.  65.  1  Eq.  Ca«  Abr.  S19;  and  see 
Hill  V.  Adams,  2  Atk.  t08.  S.  C.  Amb.  6,  sub  nomine  Swannock  v.  Lyford* 
See  also  Co.  Litt.  «<)8  (a),  note  105,  where  this  subject  is  thoroughly  inves- 
tigated by  Lord  Hardwicke,  in  an  elaborate  judgment  given  in  the  lastly 
mentioned  case.  But  it  should  be  distinctly  remembered,  that  in  order  to 
obtain  the  protection  of  tlie  term  in  these  cases,  the  purchaser  or  mortgagee 
must  procure  an  actual  assifr^ment  of  the  term  to  a  trustee  of  his  own  no- 
mination ;  for  since  the  tenu  attends  the  inheritance  through  all  its  modi-  ^ 
tications,  it  will  attend  that  portion  of  it  which  descends  by  law  to  the 
widow,  if  the  purchaser  has  omitted  to  take  an  assignment  of  the  term,  to 
be  atteodant  upon  the  inheritance  in  that  very  transaction,  per  Lord  Eldon, 
in  Mauudreil  v.  MtmndreU,  7  Ves.  567.  S.  C.  affirmed  on  appeal,  16  Ves.  S46. 

The  wife  may,  indeed,  notwitlistanding  an  actual  assignment  of  the  term,  of  repuring 
substantiate  her  claim  to  dower ;  but  if  no  rent  be  reserved,  it  will  be  with  ^^  as  actual 
a  cesset  executio  during  the  term ;  and  if  rent  be  reserved,  even  but  iar  to  dower* 
a  pepper-corn  rent,  it  seems  that  execution  will  be  awarded  immediately 
witli  a  saving  of  the  interest  of  the  termor.  And  as  at  law  the  wife  will 
be  endowed  of  that  rent ;  it  follows,  savs  Mr.  Park,  (Park  on  Dow.  393.), 
"  that  she  would  gain  execution  of  the  freehold,  and  be  entitled  to  exer- 
cise all  those  rights  which  might  arise  from  the  ownership  of  the  freehold | 
so  far  as  they  were  not  inconsistent  with  the  ownership  under  the  term^ 
which  io  cases  it  is  not  impossible  to  conceive ;  [sed  qutere^  tlie  supposition 
of  any  really  oppressive  or  inconvenient  case,]  might  be  the  means  of  ha- 
rassing the  purchaser  or  mortgagee."  Hence  it  is  inferred,  that  the  term 
cannot  t>e  relied  on  as  a  perfectly  safe  security  against  the  dower  and  its 
consequences ;  the  only  positive  means  of  defence  against  that,  being  a 
fine  by  the  vrife  in*  case  of  coverture,  and  a  release  of  dower  in  case  of 
iridowbood.  The  costs  of  a  suit  at  law  on  a  writ  of  dower,  and  the 
constant  exposure  of  the  term  to  accidental  and  unintended  merger,  are 
among  the  reasons  for  requiring  a  fine  as  an  actual  bar  to  dower,  in  pre« 
ference  to  a  bare  dependance  on  the  fragile  support  of  a  term,  and 
where  the  property  is  of  any  magnitude,  a  fine  is  always  advised.    But 
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as  well  for  his  own  debt  as  for  what  he  paid  in  the  pmchae 
.  of  the  firrt  mortage.    For,  when  he  bath  purchased  the  prs- 


ATTCaDAVT     whether  a  eoart  of  eqvity  would  compel  a  pnrchaser  to  accept  a  tiHe 

TtaM.         ont  a  fine  from  the  vendor  and  hh  wife,  has  not  yet  been  detiu  aiiiied ;  bat 

in  the  case  of  Bthmmlrdl  v.  MamidreUf  ubi  tvpra,  Lord  Eldon  iacidentilljr 

threw  oat  an  opinioD,  that  the  court  wonld  laake  the  parchaaer  take  the 

title  as  the  trustees  mkht  convey.    And  in  a  subseqaent  case  of  Smfmm  ▼. 

GulUridgif  1  Madd.  Rep.  618,    Sir  Thomas  Plomer,  V.  C,  appesn  to 

have  been  of  the  same  opinion,  observing  in  the  case  before  him,  that  "  as 

the  deed  assigning  the  term  was  |food,  the  whole  interest  in  the  tens  paswd 

to  the  trastee  to  attend  the  inhentuce;  and  as  It  was  admitted  tkat  tkh 

term  had  been  assigned  hi  favour  of  the  purchasers,  it  did  away  all  the  eh* 

Jections  raised  in  the  first  exception ;  [namely,  that  the  ▼endor'a  wife  wn 

not  iMrred  of  dower,]  it  being  clear  that  no  eWdm  of  dower  could  he  made 

Mtrtg^gee  amy   against  the  purchaser."    There  is  still  however  in  practice,  a  leaning  to- 

rWy  M  l€rm.       wards  insistm^  on  a  fine  on  the  part  of  the  purchaser  where  the  prof^rty 

Is  of  any  considerable  value ;  although,  as  to  a  mortgagee,  the  asstgnmat 

of  a  term  is  nsnally  considered  soffiaent.    If  a  punmaser  reUes  on  a  teim 

for  protection,  he  may,  since  the  term  is  no  bar  to  tlie  widows  vigjht  of 

obtaining  Judgment  in  a  writ  of  dower,  fairly  require  an  adequate  iadesH 

nity  agamst  the  costs  of  any  suit  by  the  widow  to  recover  dower.    And  see 

further  on  the  subject  In  general,  Mr.  Park's  late  excellent  Treatise  an  the 

Law  of  Dower,  and  infra,  p.  718. 

WkMer  term        The  learned  editor  of  Hiat  useful  manual  (Watkinsli  Elem.  of  Conv.  ly 

mampiei  tifttr     Preston,  p.  53.)  has  expressed  himself  to  be  of  the  same  opinion,  Ihit 

AaaboMffdcalA    mortgagees  may  la  general  be  satisfied  with  the  protectloB  a^rded  by 

mitt  proieei        attendant  terms.    But  he  forther  observes,  that  a  term  to  afford  prateefisa 

ttgmiMii Simper,     against  dower  must  be,  1st.  Of  the  legal  estate;  td.  Prior  in  title  to  the 

dower ;  and,  3d.  It  must  be  actually  assip;ned  b^we  the  dcatt  ^ike  huimti; 
.  and  when  amigned  it  is  only  a  protection  agatast  dower,  and  not  a  bar. 
With  respect  to  the  necessity  of  an  actual  assignment  of  the  term,  befere 
the  dealn  of  the  husband,  to  shelter  the  purchaser  or  mortgagee  fnm 
dower,  it  is,  with  deference,  submitted,  that  this  law  Is  very  qnestmnable. 
In  WpM  V.  WaiMmMf  ubi  supra,  the  term  was  assigned  mAwfuetUh^  to  the 
death  of  the  husband ;  and  the  Master  of  the  Rolls  held  clearly,  that  a 
purchaser  or  mortgagee  who  is  a  purchaser  prto  loato,  though  he  knows  of 
the  right  of  dower,  may  advance  nis  money,  and,  taking  in  a  term,  nay 
avail  himself  of  it,  tiiough  the  consequence  will  be  utterly  defeating  the 
.  right  of  dower ;  and  that  Williams  who  vras  the  mortgagee  in  the  pcescnt 
case,  procuring  to  himself  a  like  assignment  of  the  term,  stood  in  tiw  same 
situation,  being  a  purcliaser  of  estates  subject  to  dower,  but  upon  which 
he  had  a  term  for  years  preceding  tikaf ,  and  which  he  was  perfectly  at 
MberCy  to  set  up  asainst  the  title  of  the  wife  in  right  of  her  dower ;  seek 
as  was  then  set  up  by  her  administratrix  to  the  arrears  of  dower,  which  it 
was  contended  accrued  due  during  the  life-time  of  die  widow.— A  drcusH 
atance  so  palpable  as  the  one  alluded  to,  namely,  that  the  term  was  aasigaed 
^fier  the  husband's  death,  could  not  have  tieen  passed  over  in  sllenee  by 
both  judge  and  counsel,  when,  if  the  above  law  were  colrect,  it  wonld 
have  so  essentially  varied  die  case,  and  have  produced  a  dedaloa  die  very 
reverse  from  the  one  pronounced. 
Amsms  for  Considering  the  case  on  principle,  it  maybe  asked,  does  the  proteetiea 

fptaioa  ikui  U     against  dower  by  means  of  an  attendant  term  depend  on  the  state  of  the 
wiil.  wife's  right  to  dower,  whether  that  right  be  consummate  or  inchoate?    Has 

a  distinction  as  to  the  different  stages  of  the  vrife's  right  of  dower  heea 
mentioned  m  any  of  the  adjudications  on  this  subject  ?  Does  not  the  pro- 
tection which  attendant  terms  afford,  arise  from  a  principle  «f  Ihvoar 
.shewn  to  purchasers  and  mortgagees,  whereby  they  are  allowed  to  nae  the 
term  as  a  shield  against  every  incumbrance ;  and  is  not  dower  in  its  esa- 
summate  state,  by  reason  of  the  husband's  death,  as  great  and  even  a 
greater  incumbrance  than  dower  inchoate,  during  the  husband's  Nfo-tane, 
and  the  more  to  be  protected  against,  because  it  is  then  an  aotoal  incarn 
brance,  vrhereas  the  wife's  rif^ht  to  dower»  during  the  hasband'a  iifo-time, 
exhibits  merely  a  chance  Of  incumbrance?    And  It  maybe  fhrlber  asked, 
is  the  interest  of  the  wife  at  all  regarded  in  quesUons  of'^this  kind  ?    Is  she 
■ot  in  a  wone  condltioa  thaa  iqy  other  species  of  incunibiiiiotr  i  for,  even 
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cedent  incumbrance,  which  comprehendedi  mote  (liaa  is  eon^ 
tained  in  his  mortgage,  and  is  forfeited  at  law,  it  is  but  rea- 

snpposing  the  pnrcbaser  or  mortgagee  to  have  notice  of  the  dower,  he  wDl  ArrBfrnAVT 
not  be  boand  by  it,  if  he  can  procure  an  assignment  of  an  ontstandins  term  tbam. 
created  prior  to  the  marriage  ?  Can  then  Sie  death  of  the  vendor  before 
an  actual  assignment  of  the  term  (provided  the  term  be  assicned  alter  his 
death)  vary  the  case?  Does  the  want  of  assijpment  before  the  hns* 
band's  death,  furnish  >  any  ground  for  withdrawing  from  the  purchaser 
or  mortgagee  tliat  favour  and  protection  which  it  is  aclmowledged  has 
been   uniformly  shewn  him,   or  rather  does  it  not  give  the  purchaser  * 

or  mortgagee  greater  ciaim  to  the  favour  and  protection  of  ^e  court, 
when  the  dower,  like  a  judgment  or  mortgage,  assumes  the  hostile  charac- 
ter of  an  actual  cliarge  on  the  property,  especially  when  the  purchaser  or 
mortgagee  has  committed  no  act  whereby  to  forfeit  that  favour  and  protec* 
tion,  but,  on  the  contrary,  has,  by  his  superior  diligence  aconired  in  to  a 
trustee  of  his  own  nomination,  the  legal  estate  in  the  term  ?  if  &e  widow 
should  obtain  an  actual  assignment  of  the  term  after  her  husband's  death, 
she  would  certainly  prevail  against  the  purchaser  or  mortgagee ;  and  so  it 
is  submitted,  the  rule  would  be  held  in  favour  of  tiie  purchaser  or  mortgagee. 
If  he  could  procure  an  assignment  of  the  tenn  before  the  vridow. 

But  one  principal  difficulty  in  allowing  the  purchaser  or  mortgagee  to  OljjecHm  t0 
prevail  against  the  widow,  would  be  to  overcome  the  pn^udice  wmch  may  lAict  i|iiaisn 
perhaps  arise,  by  considering  the  incompatibility  of  such  a  rule  with  the  ge*  aasipirwl. 
neral  principles  which  govern  courts  of  equi^  in  reference  to  the  doctrine  of 
notice.  That  doctrine,  however,  seems  entirely  laid  aside  in  questions  of 
this  kind ;  and  therefore,  it  is  conceived,  no  ground  of  objection  ought  to 
arise  from  that  quarter.  It  may  indeed  be  contended,  and  as  it  should 
seem  with  greater  effect,  that  as  the  trust  of  the  term  attends  a0  the  modi« 
fications  of  the  inheritance,  and  as  the  purchaser  or  mortgagee  has  not 
changed  the  equity  by  procuring  a  cessation  of  the  old  trust  and  the  crea- 
tion of  a  new  one  expressly  for  his  benefit  before  the  husband's  death, 
the  vridow  will  be  entitled  to  the  trust  of  the  term  in  preference  to  the 
purchaser  or  mortgagee,  dating  the  period  from  whence  her  right  to  the 
term  commenced  prior  to  that  of  such  purchaser  or  mortgagee,  namely,  the 
date  of  her  marriage.  And  this  argument  may  perhaps  assume  somethhig 
of  an  imposing  aspect,  provided  notice  of  the  husband's  death  could  be 
proved  on  the  trustee  previously  to  his  assignment  of  the  term.  To  tills 
argument  it  is  concedeil,  that  on  her  husband's  death  the  widow  would 
probably  have  the  best  right  to  call  for  an  assignment  of  the  term ;  but  if  the 
purchaser  or  mortgagee  vrins  the  rare  by  procuring  an  actual  assignment 
before  her,  it  is  conceived  a  court  would  not  take  from  him  any  advantage 
which  he  might  thereby  acquire :  and  notwithstaadinc  even  actual  notice 
to  tiie  tmstee  of  the  husband's  death,  that  cannot  ane ct  the  purchaser  or 
mortgagee,  but  only  .the  trustee  himself  for'  the  breach  of  trast  which 
he  has  committed,  by  assigning  the  term  in  direct  opposition  to  tiie  rule  laid 
down  In  a  previous  page  of  tiie  text,  for  which  see  aniea,  of  ttui  edition, 
p.  475. 

But  though  the  editor  individually  submits  that  the  court  shonUL  hi  a  case  Rtumu  fw 
of  this  sort,  to  be  consistent  with  its  oam  dedsiom  and  especially  that  of  dMM^  wAe- 
H^ymt  V.  fFtUttfms,  nbi  supra,  decree,  that  an  assignment  ^«rthe  husband's  Hkm  Urwu  m« 
deatii  of  the  legal  estate  in  a  term  for  years,  created  preWoasly  to  the  mar*  s^iiad  ffier 
riage,  would  effectually  prevent  the  wife  from  being  endowed  doring  the  kittbimd*9  dttih 
remainder  of  the  term,  yet  it  should  be  recollectea  that  the  above  quota-  wiU  pnleci 
tion  from  the  learned  editor's  notes  to  Watkins's  Elem.  Conv.  (to  which  the  tigmuui  doiffcr. 
greatest  respect  b  due)  stands  In  direct  opposition  to  that  conception  of 
the  rule ;  and  tiiat  the  court  has  uniformly  disapproved  of  a  doctrine  which 
has  debarred  the  wife  of  her  marital  rights,  where  the  assignment  of  the 
term  has  been  procured  after  marriage  and  with  full  notice  of  the  dower, 
declaring,  that  it  is  a  doctrine  unsupported  by  principle,  and  such  as  ought 
rather  to  be  narrowed  than  extended.    Add  to  this  also,  that  it  appears  to 
be  the  general  understanding  in  practice,  that  in  order  to  protect  a  pur- 
chaser against  dower,  the  term  must  be  actually  assigned  bef&re  the  death 
of  the  husband.— In  Hill  v.  Adamt^  t  Atk.  108.  {S.  C.  sub  nombie  Swmmock  An  rguiMcal 
V.  Ljffwrdf  Amb.  6.  Buti.  Co.  Lift.  208  b.  n.  1.  and  postea,  715)  Lord  Hard-  case, 
wicke  is  reported  to  have  said,  *'  if  the  husband  had  paid  off  the  mortgage 
and  taken  an  assignment  of  the  term  to  attend  the  incumbrance,  and  died 
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[  512  ]     soiiable  that  the  evtate,  which  by  no  method  can  be  evicted  it 
lawy  should  not  be  taken  away  by  the  mesne  inciimbraDcen  ia 
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seised,  the  wife  ^roald  baye  been  endowed  ;  bat  if  a  purchaser  cone  ia 
<(/ier  the  mortgage  ia  paid  of  and  the  death  qf  the  husband,  and  takes  an 
assi^^nment  of  the  term,  that  would  prevent  dower."  If  this  can  be  relied 
on,  It  certain l3(,points  to  ao  opinion,  that  an  a&signroent  qfler  the  hosband's 
death  will  prevent  dower.  Rot  it  is  more  than  probable  that  the  paisai^e 
in  italics  is  a  misprint^  and  tliat  the  word  "  before"  was  intended  to  precede 
the  words,  <'  the  death  of  the  husband,'*  thns,  *'  but  if  a  purchaser  come  in 
after  the  mortgage  is  paid  off  and  before  the  death  of  the  husband,  and 
takes  an  assignment  or  the  term,  that  will  prevent  dower/'  Conscqueatly, 
nothing  can  be  inferred  from  the  case  as  to  the  point  in  question,  except 
perhaps  that  Lord  Hardwicke  may  fairly  be  said  to  be  of  opimon,  that  an 
assignment  of  the  term  qfter  the  death  of  the  husband  will  be  of  no  avail 
to  the  purchaser  or  mortgagee.  But  it  shonld  be  home  in  mind,  that  if 
this  opinion  can  be  attributed  to  his  Lordship,  it  is  an  obiter  opinion,  and 
that  tlie  language  of  the  report  will  submit  to  the  alteration  of  the  word 
"  and"  into  "  or,"  as  well  as  to  the  introduction  of  the  word  **  before**  ia 
the  place  suggested.  On  the  ^hole  case,  therefore,  the  learned  reader 
muKt  be  left  to  form  his  own  condnsion. 

The  rule  that  a  term  created  before  marriage  will  bar  the  wife  of  dower, 
may  be  con^rted  to  very  inequitable  purposes.  Thus  (tShow.  Par.  Ca.  71) 
Serjeant  Maynard,  the  day  before  his  last  marriage,  made  a  lease  to  bis 
servant,  tliereby  preventing  the  right  of  dowei-  attaching  oo  bis  frednU 
estates  during  the  term,  except  on  the  rent,  if  any  were  reserved.  Tie 
probabilities  were,  that  the  wife  would  be  dead  before  the  expiratiflo  of 
the  term,  and  then  the  term  might  be  merged,  the  purposes  of  it  beinf 
answered.  So  a  person  might  create  a  term  to  exist  so  long  as  his  iatcaded 
wife  sliould  live,  and  then  to  cease,  which  would  effectually  defeat  the  vnfe 
of  dower,  and  perhaps  of  a  jointure.  In  Swannoek  v.  Ligford^  BQtL  n.  (i) 
to  Co.  Litt.  S08  a.  and  see  2  P.  Wms.  709,  Lord  Hardwicke  seems  to  haw 
considered  it  clear,  and  it  was  admitted  at  the  bar,  that  if  a  man  before 
marriage  conveys  his  estate  privately,  without  the  knowledge  of  his  wife, 
to  trustees,  in  trust  for  himself  and  bis  heirs  in  fee,  that  will  prevent  dower. 
Bnt  the  counsel  for  tlie  respondent,  in  Ramder  v.  Vaadebendff,  Show.  Par. 
Ca.  69,  submitted  in  argument,  that  if  a  husband  just  before  BBarriaj;!* 
makes  a  long  lease  on  purpose  to  prevent  dower,  and  the  woman  expectia; 
the  privileges  which  the  common  law  gives  to  women  married,  sorrives 
him,  equity  may  interpose.  And  it  is  observable,  that  this  doctrine  of  the 
court's  interference,  in  a  case  of  this  kind,  has  been  distinctly  recognized 
by  .Lord  C.  B.  Gilbert,  (Lex  praioriay  s^67,)  and  as  it  seems  widi  good 
reason ;  for,  on  the  other  hand,  if  a  woman  freeholder  were  to  execute 
a  private  conveyance  to  trnstees  before  marriage,  in  trust  for  her  separate 
use,  without  notice  to  her  intended  husband,  the  settlement  would  be 
clearly  voluntary  and  void  as  against  the  hnsband,  he  being,  by  the  bmt- 
riage,  in  the  character  of  a  subsequent  purchaser  for  value.  A  legal  tcna, 
therefore,  created  in  contemplation  of  marriage,  for  the  express  purpose 
of  defrauding  the  wife  of  her  just  rights,  canno^  it  is  apprehended,  be 
depended  on  as  a  sure  ground  for  answering  the  effect  intended. 

4th.  From  the  preceding  observations  it  should  appear,  that  a  pnrdiaser 
or  mortgagee  obtaining  the  assignment  of  an  outstanding  term,  will,  under 
most  circumstances,  be  secure  against  all  estates,  charges,  and  incoia- 
brances,  except  crown  debts  by  specialt\',  created  immediately  betweea 
the  time  of  granting  the  term  and  the  period  of  the  purchase  or  mortgage. 
But  a  purchaser  or  mortgagee,  to  avail  himself  of  the  benefit  of  such  out- 
standing term,  must  have  paid  or  advanced  a  valuable  consideration, — his 
purchase  or  mortgage  must  have  been  fair,— be  roust  have  had  no  notice 
either  express  or  implied,  and  have^the  first  and  best  right  to  call  for  the 
lcj;al  estate  of  the  term.  Hence  arises  the  necessity  of  procuring  an  as- 
signment of  all  outstanding  terms;  A  term  assigned  for  the  benefit  of  a 
purchaser  or  mortc^agee  is  a  shield  in  his  hands ;  if  suffered  to  remain  at 
the  disposal  of  other  persons,  it  may  be  used  as  a  weapon  against  bin. 
In  mortgage  transactions  especially,  it  is  of  paramount  importance  to 
obtain  au  assignment  of  all  outstanding  terms ;  for  the  term  carrying  tbe 
right  to  the  posscs&ioO|  and  the  legal  estate  being  the  only  grooad  whicb 
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a  court  of  equity;  unless  such  persons  do  equkj,  aud  paj  the 
whole  money  due  on  both  securities.    And  therefore,  where 

will  support  an  ejectment,  the  first  mort<^Re  may  be  completely  over-     attend  a  mt 
reached  and  defeated  by  a  paisne  mcurabrancer,  who  haa  obtained  an  tekm. 

actnal  assignment  of  the  term.  Hence  also  tlie  disadvantage  of  accepting 
inortgages  depending  on  equitable  titles,  not  protected  by  the  legal  estate, 
which  confers  a  right  to  the  possession.  As  to  purchasers,  tlie  disadvantage 
of  leaving  a  legal  term  outstanding  is,  that  the  purchaser  may  not  perhaps 
possess  the  full  ei^joyment  of  his  property,  and  at  some  future  period  he 
may  be  obliged  to  acquire  in  tUe  term  at  liis  own  expence. 

IV.  We  are  next  to  enquire  of  wh^t  terms  a  purchaser  4>r  mortgagee  may   O/  whai  term$ 
require  the  assignment,  and  without  which  he  may  cefusc  specific  perform-  assignment  may 
ance  of  his  contract?  he  required. 

The  answer  to  this  question  is^  that  he  may  reduire  the  assignment  of  A'of  of  equii' 
all  terms  wbich  confer  a  title  to  the  legal  estate,  ana  of  which  he  can  avail  able  terms, 
himself  in  ejectment.  It  followp,  therefore,  tUat  equitable  terms,  such  as 
are  created  by  the  owner  of  the  equitable  fee,  are  not  necessary  to  be 
assigned  to  attend  the  inheritance,  as  they  can  afibrd  no  protection  to  the 
purchaser  or  mortgagee,  and  will  not  by  the  devolution  of  the  legal  estate 
on  the  equitable  owner  become  legal  terms.  It  may,  however,  in  some 
cases,  be  useful  to  take  an  assignment  of  such  terms ;  for  a  purchaser  or 
mortgagee  may  avail  himself  of  the  benefit  of  such  equitable  terms  as  legal 
estates,  until  it  be  shewn  that  they  are  equitable  interests.  The  position  iSiti^dtviaiofi* 
that  a  purchaser  or  mortgagee  may  require  tlie  assignment  of  all  terms 
which  ave  available  in  ejectment,  naturally  leads  us  to  enquire  what  terms 
may  be  used  in  ejectment?  In  answer  to  this  enquiry,  it  is  obitervable, 
that  the  term  mast  be  of  the  legal  estate,  and  not  barred,  merged,  extin- 
guished by  proviso  of  cesser,  nor  presumed  to  be  surrendered.  £ach  of 
Uiese  in  their  order, 

1st.  The  term  must  not  have  been  barred  by  fine,  recovery,  or  other  as-  of  barring  out* 
lurance  of  the  egstui  que  trust.  To  explain  this,  it  may  be  necessary  to  standing  terms 
premise,  that  terms  for  years  ontstanding  to  protect  the  inheritance,  and  by  fine  and  non* 
conferring  titles  to  the  legal  estate,  are  subject  to  all  those  rules  by  which  claim. 
terms  in  gross  vested  in  strangers  are  governed.  Pnm$  facie  the  posses- 
sion of  the  cestui  que  trust  is  the  possession  of  the  termor,  and  an  entry 
made  or  fine  levied  by  the  cestui  que  trust,  will  leave  the  title  of  the  termor 
nnaflected ;  Freeman  ▼.  Barnfs^  l  Vent.  80.  S.  C,  1  Lev.  270.  1  Sid.  349. 
Smith  v.  Pierce,  Garth.  100.  Baskftt  v.  Fierce ,  1  Vcrn.  2^6,  except  perhaps 
in  thoae  instances  in  which  there  is  a  clear  intention,  on  the  part  of  the 
cestui  qt^  Jrust,  to  assert  a  right  of  posscsition  in  disaffirmance  of  the  title 
nnder  the  term.  Two  propositions  therefore  seem  to  flow  from  this  state- 
ment of  the  law,  first,  the  peraojd  for  whose  benefit  the  term  is  attendant, 
may,  if  he  thinks  fit,  make  an  actual  entry  or  a  feoffment,  or  being  in  pos- 
session, may  by  a  claim  or  express  declaration  0!ist  the  termor,  or  disaffirm 
his  title,  and  by  that  means  convert  the  term  into  a  right  of  entry ;  and  a 
right  of  entry  cannot  be  as.«igned,  becaiise  it  is  a  chose  in  action.  Second, 
when  a  term  is  con  vet  ted  into  a  right  of  entry,  it  may  be  barred  by  non-claim 
on  a  fine.  The  use  therefore  of  the  entry,  the  feofiuient,  or  the  claim,  is  to 
dispossess  the  termor,  and  change  his  estate  into  a  mere  right  of  entry  ; 
and  the  use  of  the  fine  is  to  bar  the  title  under  the  term  by  non-claim  on 
the  fine  at  an  earlier  period  than  it  could  be  barred  by  the  statute  of  limi- 
tations on  a  feofiinent  or  recovery.  And  the  advantage  tp  a  purchaser  or 
mortgagee  is,  that  the  terms  are  placed  on  snch  a  footing  that  they  cannot 
be  assigned  without  an  entry  to  avoid  the  fine,  and  consequently  notice  of 
the  person  who  asserts  title  under  the  term ;  and  in  process  of  time  the 
litie  will  be  barred  by  the  operation  of  tlic  statute  of  non-claim  on  fines, 
or  by  the  statute  of  limitations  if  a  cliarter  of  feofi'ment  be  delivered  or  a 
recovery  snOored.  '1  here  is  one  case,  houever,  to  vvhich  this  doctrine  can- 
not be  applied,  and  that  is  in  the  instance  of  a  term  which  vests  in  a  person 
Mho  dies  intestate,  so  that  there  is  a  suspension  of  the  title  under  the  term 
for  want  of  an  administration  of  the  goods  and  chattels  of  the  termor,  at 
least  ^ttood  the  term ;  for  an  entry,  a  feoffment,  a  claim  or  a  fine  would 
^eave  the  title  under  a  term  thus  circumstanced,  in  the  same  state  as  it  was 
at  the  time  when  the  entry^  claim,  or  feoffment  was  made  or  fine  levied. 

Thc^se  observations  refer  more  immediately  to  direct  attempts  to  bar  tho    Gfff'J'^l  ^*^f 

ttm  Jby  ^c.  feoffment,  recpvery,  and  non-chiim.    The  term  mjiy  also  be   ''^  j'*  ""^  '* 

purckoMirs. 
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D.  (n),  in  1651,  made  B.  b  tecurity  out  of  the  mBnor  nd 
rectory  of  W*  and  afterwards,  in  l6i8,  made  &  a  aecnrilj  Cor 
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barred  without  any  specific  intention  in  the  etghtUpu  fmte  to  do  so ;  is  If  at 
the  tfane  of  leTving  the  fine  he  be  not  aware  of  the  attendant  term,  aad  Its 
existence  wonid  endanger  or  affect  his  title  Then  it  seems  from  the  5(k  re- 
solution, in  the  case  of  Itkam  ▼.  Morric€f  Cro.  Car.  109,  that  a  fine  letied  \ff 
the  ee$tiH  pie  fmsf  with  ^re  years  non-claim,  will  operate  as  a  bar  to  the 
tntstee  of  the  term,  ei  vide  what  is  said  by  Twisden  and  Venttis,  Jnstion, 
infWfMan  ▼.  fiomet,  iVent.  8S,  and  in  Dighton  ▼.  Grcenrtl,  Sibid.  529. 
From  which  cases  this  general  rule  may  be  deduced,  that  if  the  nortgigtr 
or  vendor  of  an  estate,  conceals  from  the  purchaser  or  mortgagee  the  ex- 
istence  of  an  outstanding  term,  a  fine  levied  to  the  use  of  the  purchaser  ar 
mortgagee  with  i&Ye  years  non-claim,  will  bar  the  assignee  of  the  term,  asd 
the  tniHt  will  pass  inclusively  in  the  fine ;  but  if  the  purchaser  or  mortgi|«e 
knows  of  an  outstanding  term,  and  it  is  agreed  that  the  term  shaO  be 
assigned  in  trust  to  secure  the  money  lent  or  to  attend  the  Inheritance,  in 
such  caie,  though  a  Atw  be  levied,  it  will  operate  on  the  inheritance  only 
and  not  on  the  term,  such  being  the  plain  intent  of  the  parties.  This  dot- 
trine  b  of  considerable  importance  to  purchasers,  who  may  by  means  of  a 
fine,  bar  all  outstanding  terms  of  which  they  are  not  aware,  and  theiehy 
effectually  secure  themselves  from  attacks  1^  dormant  incnmbrancen  ol^> 
taining  assignments,  by  limited  administrations  or  otherwise,  of  old  tetas 
for  years  long  ago  neglected  and  forgotten.  See  furtiier  Fi^acf  v.  Sa&fary, 
Hard.  400,  and  Corbett  v.  Sione,  Sir  T.  Kay.  140.    S  Pr.  Con.  int.  xxaii. 

f  d.  The  teiin  must  not  be  merged.  The  head  "  Merger*'  embraces  an  in- 
finite number  and  variety  of  particulars,  which  it  is  impossible  to  expliin  or 
even  advert  to  in  a  note.  Reference,  tiierefore,  is  made  to  the  Imrarnisl 
work  of  Mr.  Preston  on  this  subject,  comprehending  the  whole  of  bis  tliird 
volume  of  conveyancing,  reserving  merely  for  observation  in  this  place,  s 
few  of  the  leading  and  most  useful  rules  on  the  doctrine. 

It  seems  to  be  me  better  opinion,  that  one  term  may  merge  in  another, 
when  the  two  terms  are  immediately  expectuit  on  each  other.  Hugke$  t. 
RoboikmHj  Cro.  Elii.  309.  Poph.  St.  Cham.  Lea.  189.  And  as  a  reaiinder 
or  reversion  cannot  merge  in  a  prior  particular  estate,  but  the  prior  parti- 
cular estate  must,  if  any  merger  take  place,  be  absorbed  by  tlie  reversioa 
or  remainder ;  it  follows,  that  the  elder  of  the  terms  will  merge  in  thoteta 
In  remainder  or  reversion,  though  that  term  be  for  fewer  years  timn  the 
term  in  possession,  and  tiius  become  extinct ;  whereby  the  protection  af- 
forded by  that  term  would  be  lost,  if  both  terms  were  assigned  to  oae 
trustee.  For  tiiis  reason,  as  often  as  there  are  two^  terms  In  the  same  lands, 
and  it  is  deemed  advisable  to  keep  both  of  them  on  foot,  each  term  skoohl 
be  assigned  to  a  distinct  trustee.  And  when  tiiere  are  tiiree  or  more  teran, 
the  first  and  third  may  be  assigned  to  one  trustee,  and  the  second  siid 
fourth  to  another  trustee.  So  where  there  are  several  terms  in  distiact 
parcels  of  land,  the  first  and  third  terms  in  each  distinct  parcel,  slionld  be 
assigned  to  the  same  trustee,  and  the  second  and  fourth  terms  should  be 
assigned  to  the  other  trustee.  •  It  sometimes  happens,  that  two  or  more 
terms  immediately  expectant  on  each  other,  have  been  alreadv  assigned  Is 
one  tnistee.  Under  tiiese  circumstances,  the  assignment  should  be  made  of 
all  the  terms  to  one  trustee.  The  mischief,  if  any,  arising  from  merger,  has 
been  already  incurred,  and  no  purpose  would  consequentiy  be  answered  by 
an  assignment  to  distinct  trustees. 

The  nile  in  the  commentaries  is,  that  where  a  term  of  yean  and  the  in- 
heritance meet  in  one  person  in  the  same  right,  the  term  will  become  ex- 
tinct, 2  Black.  Com.  Il7  ;  and  see  Cooke  v.  Cooke^  3  Atk*  67,  and  fFstfc  v. 
Pageif  1  Bro.  C.  C.  363.  If  therefore  a  termor  purchase  the  inheritance,  the 
term  will  be  merged.  But  the  rule  holds  only  where  the  legal  and  equitable 
estates  are  co-extensive  and  commensurate,  and  not  where  the  party  has 
the  whole  legal  estate  and  only  a  partial  equitable  interest.  PkiO^  ▼.  Brfdget, 
3  Ves.  126.  A  term  which  a  person  has  as  executor,  administrator,  or  ia 
right  of  his  wife,  will  not  merge  in  the  freehold  or  inheritance  which  he 
had  before  the  term  became  vested  in  him  by  such  act  of  law.  Nor  will  a 
term  so  held  in  another's  right,  be  merged  by  a  subsequent  descent  or  dt- 
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money  out  of  the  rectory  only  (S.  having  no  notice  then  of  B/s 
security,  which  was  for  money  also),  and  S.  hearing  afterwards 


vise  of  the  re¥enion  or  remainder,  t  Pres.  Abit.  IS.  But  if  A.  be  pot*  attendamt 
8essed  of  a  tenn  as  executor,  and  then  purchase  the  reversion  in  fee,  this  tbbm* 
voluntary  coalition  of  the  estates  will  engender  a  merger,  Shep.  Touch. 
497.  Toller's  Exor.  14S.  So  generally  a  purchase  of  the  reversion  or  re- 
mainder by  a  person  having  a  term  in  anotlier's  right,  will  occasion  a  merger 
of  the  term,  even  though  the  purchaser  be  a  trustee  of  the  term.  In  Deim . 
▼.  KemeySf  9  Cast,  373,  it  was  made  a  question,  (where  an  ancestor  of  the 
lessor  of  the  plaintiff  had  acquired  a  tortious  fee  by  disseishi  in  1749,)  whether 
the  assignment  of  an  outstanding  mortgage  term  to  such  ancestor  in  1770^ 
by  the  executor  of  the  mortpgee,  did  not  merge  the  term  in  the  fee,  as  the 
term  and  the  fee  could  not,  it  was  argued,  exist  together  in  the  same  person 
in  their  own  right ;  for  that  in  Co.  litt  338  b.  it  was  said,  **  that  a  man 
could  not  have  a  term  for  years  in  his  ovm  right,  and  a  freehold  en  avier 
droit  to  consist  tmither.  [Sed  onaere  this  position,  and  see  JJehden  v. 
Wingmoref  ft  Roll.  Rep.  472,  and  Polybank  v.  Hawkins,  1  Doug.  339],  but 
he  mieht  have  a  freehold  in  his  own  right,  and  a  term  en  mJter  droit;" 
Or,  whether  a  ri^tful  term  could  merge  in  a  wrongful  fee ;  Or,  whether 
such  ancestor  having  a  rightful  and  a  wrongful  title  to  the  possession  might 
Dot  have  elected  to  hold,  and  at  tlie  trial  be  presumed  to  have  held,  by  her 
rightful  title.  It  ultimately  became  unnecessary  to  decide  these  queries^ 
and  the  case  went  off  on  other  points. 

But  another  question  in  this  case  of  Deim  v.  Kemeys,  9  East,  371,  (which  7<^m  merfed^ 
seems  to  have  been  conceded  by  the  court,)  was,  whether  an  ola  term  fv-creaffd  6y 
which  was  cleariy  merged,  were  not  revived  and  assigned  by  a  deed  of  ataignment. 
1728,  noticing  it  as  an  existing  term  and  conveying  it  as  such  from  W.  W. 
to  Ann  Anderson  as  a  mortgage  security;  and  whether  the  words  "  grant, 
barsrain,  sell,  assign,  and  set  over,"  though  purporting  to  be  an  assignment 
of  the  old  term,  would  not,  if  that  term  were  merged,  operate  as  n  new  grant 
or  re-creation  of  the  term  by  reference  to  the  former  for  the  residue  of  the 
years  to  come.  And  this  Mr.  Sugden  lays  down  as  settled  law,  in  his 
Trea.  on  Y.  &  P.  p.  366,  5th  edit.  We  must,  however,  distinguish  this  case 
of  resuscitation  fk'om  a  mere  confirmation,  and  remember  that  a  tenn  which  But  md  6y  era- 
has  ceased  and  become  void  at  law,  cannot  be  set  up  and  made  good  by  Jlrmation* 
confirmation,  at  least  this  is  the  law  in  respect  to  freehold  interests ;  (Litt. 
s.  541.  Co.  Litt.  295, 6.  Shep.  Touch.  309,  except  perhaps  as  to  the  confirma- 
tion of  the  estate  of  a  disseisee  which  may  be  held  good,  1  Pres.  Abst.  327), 
and  there  seems  to  be  no  reason  in  the  case  of  leases  for  a  different  appli* 
cation  of  the  first  rule.  To  obtain  the  effect  of  a  valid  confirmation,  tnere 
must  be  a  new  lease  or  words  of  grant  and  assignment  introduced  in  the 
confirmation,  sufficient  to  revive  the  term.  In  a  case  where  it  was 
attempted  to  make  a  term,  created  out  of  tiie  equitable  fee,  a  legal  term  by 
confirmation,  it  was  the  clear  opinion  of  a  conveyancer  of  the  first  emi- 
nence that  it  could  not  be  done,  the  term  being  voi«  at  law.  Instead,  tliere- 
fore,  of  assigning  or  demising  for  the  residue  of  the  said  term,  there  ought 
in  a  case  of  this  sort  to  be  a  demise  and  confirmation  for  a  term,  to  be 
computed  so  as  to  make  the  legal  estate  correspond,  as  fkr  as  the  circum- 
stances will  admit,  with  the  equitable  ownership.  The  student  should  also 
be  apprised  of  the  determination  in  IVrigKt  v.  Cartwright,  1  Burr.  282,  which 
has  in  a  measure  released  cases  of  this  kind  from  part  of  the  difficulty  in 
which  they  werci  formerly  involved.  That  case  admitted  of  a  construction 
by  which  the  word  ^*  term"  might  be  taken  as  of  the  same  import  witli  the 
word  **  time;"  and  perhaps  the  courts  availing  themselves  oi  this  rule  of 
constmctionmightiiiterpret  the  deed  of  confirmation,  as  a  demise  for  the 
residue  of  the  time  intended  to  be  limited  by  the  deed  creating  the  equit- 
able term. 

It  is  further  observable,  that  extinguishment  of  the  term  will  ensue,   Intervenxng* 
though  the  term  and  reversion  be  limited  by  the  same  deed  or  will.    Thus,   e$UUe  prevent* 
if  the  limitation  bcf  to  A.  for  years,  with  remainder  to  A.  for  life,  the  term   merger* 
will  merge.    But  an  intervening  estate  will  always  prevent  the  merger  ; 
for  the  party  is  not  seised  or  possessed  ta  possession  of  both  estates  at  the 
same  time.    Consequently,  if  the  limitation  be  to  A.  for  years,  with  re- 
mainder to  B.  for  life,  with  remainder  to  A.  in  fee,  no  merger  will  take 
place  till  the  death  of  B.    So,  if  a  term  of  oOO  years  be  created  to«Uay,  in 
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of  B.'s  security,  bought  in  a  mortgage  made  to  D.  secured  upon 
both  the  manor  and  rectory,  which  was  precedent  to  B/s  mort« 


3fMrs  io  A. 


^  redemptum 
io  A,  term  99t 
wurgedn 


ATTB1IDA1IT      A.,  500  vears  to-morrow  in  B.,  and  1000  years  the  day  after  in  C,  and  tbs 
TBRM.  terms  of  500  and  1000  years  ultimately  meet  in  the  same  persop,  there  will 

be  no  merger  on  account  of  the  intrrvening  term  of  500  years  in  B. ;  fwtf 
fuit  concessum  per  cur\  in  HhUchurch  v.  hhitckurch^  2  P.  Wms.  «56,  vide 
etiam,  Scott  v.  Fenhimlet,  1  Bro.  C.  C.  69,  and  Bro.  Abr.  CExtiagiiisbment). 
SO.  But  tltough  a  term  for  years  cannot  subsist  with  an  immediate  re* 
mainder  of  freehold,  yet  the  same  person  may  be  tenant  for  life 
with  remainder  for  years,  3  Pres.  Con.  44,  45.  1  Inst.  54,  b.— As  a  co* 
rollary  to  the  rale,  that  an  intervening  term  or  estate  will  prevent  merger, 
it  may  be  remarked,  that  if  two  terms  are  assigned  to  two  distinct  trustees, 
and  afterwards  it  be  wished  to  surrender  the  first  term,  it  should  be  done 
by  surrendering  and  merging  the  estate  of  the  first  trustee  in. that  of  the 
second,  at  least  a  surrender  to  the  owner  of  the  freehold  will  not  he  effec- 
taal,  by  reason  of  the  intervening  estate,  until  the  determination  of  that 
estate,  and  a  husbandry  lease  until  its  expiration,  will  be  sufficient  to  pre- 
vent the  operation  of  tne  surrender.  Hence  the  necessity  of  using  word^ 
of  assignment  in  the  surrender. 

In  Hatket  v.  Strong,  at  the  Rolls,  2  Str.  689,  Mr.  How  made  a  mortgage 
for  500  ^ears,  dated  9th  June,  \7^9,  to  Ncal.  He  then  made  a  roort- 
morigngeinfte  g>^e  in  fee  to  the  plaintiff,  and  Neal  assigned  to  the  defendant,  who  after- 
!•  JB.,  roarey-  wards  advancing  more  money,  took  a  conveyance  of  the  inheritance,  with 
if  equity  An  a^eement  that  the  term  should  be  kept  on  foot  as  an  additiooal 
security.  The  term  was  never  assigned  over  to  a  third  person.  And 
on  the  question  touching  priority,  it  was  argued,  that  if  the  tenn  had 
been  regularly  kept  on  foot  the  defendant  would  have  been  in  the  con- 
nion  case  of  a  third  mortgas:ee  taking  in  tlie  first  incumbrance  to  protect 
himself,  by  which  he  would  have  tlie  law  on  his  side,  whereas  here,  the  trm 
was  merged  upon  the  grant  of  the  inheritance,  and,  therefore,  the  law 
was  with  the  plaintiff  who  had  the  first  mortgage  in  fee.  To  which  it 
was  answered  and  decreed  by  the  court,  that  the  plaintiff's  conveyance  of 
the  Inheritance  interposing  between  the  term  and  the  defendant's  grant,  the 
grant  of  the  defendant  was  void  in  law,  the  grantor  havinipiothing  in  him ; 
and  then  the  term  could  not  be  merged  in  a  void  grant  of  the  tnnehtance, 
and  the  defendant  must  be  first  paid  his  whole  money. 

5d*^  llie  term  roost  not  be  extingnished  by  a  prAciM  of  cf «s<t.  To  the 
creation  of  most  long  terms,  especially  if  raised  by  mortgage,  marriage 
settlement,  or  annuity,  a  proviso  of  cesser  is  annei^'d,  whereby  tlia  term  it 
declared  determinable  on  the  happening  of  certain  events.  If  those  events 
do  not  happen,  the  term  is  generally  considered  as  subsisting.  But  before 
a  term  to  which  a  proviso  of  cesser  has  been  originally  annexed  can  be 
safely  relied  on,  care  should  be  taken  to  ascertain  that  the  proviso  has  not 
operated ;  ay,  on  the  other  hand,  whenever  it  is  alleged  that  the  proviao 
of  cesser  has  operated  to  defeat  the  estate,  it  shonld  be  seen  that  some  or 
one  of  the  events  designated  by  the  proviso  of  cesser  have  happened,  and 
that  the  event  alleged  to  have  taken  place  falls  within  the  scope  and  true 
ron^tmction  of  tlie  words  of  the  proviso.  If  a  term  be  limited  to  trustees 
for  raising  portions  for  younger  children,  and  it  is  declared  tliat  when  the 
trusts  are  performed  the  term  shall  cease,  if  there  are  no  younger  children, 
there  will  not  be  any  necessity  for  raising  the  portions,  and  conseqnentiy 
tlie  trusts  of  the  term  cannot  be  performed  :  and  it  seems  the  term  will  not 
cease,  the  event  provided  for  in  the  declaration  of  cesser  not  having  bap* 
pened.  Hence  care  should  be  taken  to  introduce  into  the  proviso  every 
possible  contingency  ;  expressing— the  events  of  the  trusts  never  arising; 
their  becoming  unnecessary  or  incanable  of  taking  effect ;  their  perfonn* 
ance^  satisfaction,  or  discharge ;  and,  fourthly,  providing  for  the  exonera- 
tion of  so  much  of  tiie  estate  as  shall  remain  undi«posed  of  after  the  par- 
poses  of  the  trn9t  have  been  answered.  And,  it  is  observable,  that  witkott 
a  proviso  of  cesser  the  term  will,  in  every  case,  continue ;  as  if  a  tern 
be  created  for  specific  purposes,  without  more,  those  purposes  being  an- 
swered, or  never  arising,  the  term  will  nevertheless  continue  till  ex- 
pressly merged  or  surrendered. 

In  a  case  which  occurred  in  practice,  A.  by  his  will  gave  B.  a  power  t^ 
portion  and  to  raise  the  same  by  creating  any  term,  &c,  sQch  term  to  b^ 


J^wtss  qf 


what  it  tkould 
coaiata* 


Power  to  por- 
tim  inelMdes 


power  to  ereute  redeemable  by  the  person  for  the  time  being  in  possession  of  the  estate. 
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g«ge ;  the  principal  question  in  the  case  was,  whether^  as  the. 
defendant's  security  was  only  out  of  the  rectory,  and  the  se- 


B.,  by  hU  marriage  setUement,  directed  portions  to  be  railed,  and  created     ATrEMDAMT 
a  term  of  500  years,  which  he  declared  shoold  cpase  as  to  such  heredita-  tbrm • 

ments  as  should  not  be  wanted,  or  as  to  so  much  of  the  term  as  should  re-  term,  with 
main  nndisposed  of  when  the  portion  was  raised.  Ti»«  question  was,  whe-  proviso  if 
ther  this  proviso  of  cesser,  after  the  portion  had  been  raised  out  of  pre-  ce$ser, 
mises  in  one  county  (C),  annulled  the  term  as  to  lands  in  another  county  (D), 
over  which  the  term  alM>  rode?  which  question,  it  will  be  perceived,  turned 
on  another,  namely,  whether  B.  had  power  to  annex  such  a  proviso  of  cesser 
as  the  one  above-mentioned,  to  the  term?  Itwa^  advised  that  the  term 
ceased  as  to  the  lands  in  the  county  (O) ;  for  that  a  power  to  charge  estates 
with  portions  would  include  a  power  to  raise  tlie  same  by  mortgage.  Pow. 
on  Mortg.  7f ,  5th  edit.  If  then  a  genersd  power  to  portion  would  autho- 
rize the  creation  of  a  term,  it  certainly  Seemed  to  follow  from  the  maxim, 
majHs  continet  in  «e  minus,  that  the  i>erson  exercising  that  power  had  also 
authority  to  cease,  the  term  on  any  given  event  which  he  should  think 
fit  to  name.  But  the  case  in  question  was  much  stronger:  B.  bad  a 
f;eneral  power  to  raise  portions ;  and  he  was  also  empowered  by  the  same 
or  by  any  other  deed,  with  or  wiihont  revocation,  to  limit  and  create  any 
term  for  the  purpose  of  securing  such  portions  (such  term  to  be  redeemable 
by  certain  persons).  He  first  created  a  term  over  the  whole  property,  and 
then,  by  the  same  deed,  in  pursuance  of  his  power  of  revocation,  revoked 
so  much  of  that  term  as  futnre  circumstances  might  render  useless.  This 
revocation  he  effected  by  a  proviso  of  cesser,  which  it  was  considered  he 
was  fully  empowered  to  insert  in  his  marriage  settlement :  and  tlie  opera- 
tion of  which  had,  itywas  conceived,  ceased  the  term  as  to  the  heredita- 
ments in  the  county  ^t>).  And  reference  was  made  to  the  case  of  Evelyn 
V.  Evehfn,  S  P.  Wms.  661.  Pow.  on  Mortg.  92,  5th  edit.  n.  (L),  where  lands 
in  tail  were  by  recovery  conveyed  to  uses  in  strict  settlement,  with  power 
for  tlie  tenants  for  life,  when  in  possession,  to  make  leases  of  the  same  for 
raising  portions.  The  second  tenant  for  life  in  possession  demised  the 
estates  (with  others)  to  trustees  for  a  term  of  500  years,  in  trnst  to  raise' 
portions,  &c.  ^fter  tlie  raising  and  paying  nf  which,  with  costs,  tlu  term  to 
eeane.  This  proviso  of  cesser  was  held  good  to  cease  the  estate  of  the  trus- 
tees in  the  term,  after  the  portions  were  raised  out  of  the  rents  and  profits ; 
the  portions  not  being  raiscablc  at  once,  but  only  by  the  leisurely  means  of 
receiving  the  rents  and  profiu. 

When  the  events  have  happened  on  which  a  term  is  to  cease,  no  artifice   term  directed 
ran  k<^p  the  term  on  foot.    The  plan,  therefore,  of  creating  a  fictitious   to  cease  can' 
n^ortgage  so  as  to  come  witliin  tlie  terms  only  of  the  trusts,  mnst  be  re-   noi  be  co«- 
probated,  for  if  the  term  should  be  set  up  in  ejectment,  it  wonld  be  open   tinued, 
to  the  adverse  party  to  insist  that  the  whole  proceeding  was  fictitious, 
and  consequently  that  the  deeds  of  mortgage  or  other  assurance,  whereby 
it  IS  endeavoured  to  continue  the  term,  were  nugatory.    But 

4th,    The  term  must  not  be  presumed  to  have  been  surrendered.     The   of  presvmid 
doctrine  of  presumed  surrenders  has  recently  occupied  an  intense  share   sunnKTOBHs 
of  professional  attention.    The  deej^  interest  which  its  consideration  has   of  trrms  FOR 
excited,  demands,  in  a  work  of  this  nature,  that  its  principles  should  be    years. 
thoroughly  investigated,  in  order,  if  possible,  to  free  it  from  the  incon- 
sistencies with  which  it  has  been  charged.   The  doctrine  is  so  essentially 
allied  to  tlie  subject  of  this  treatise,  and  an  intimate  acquaintance  with 
its    rules  and  elements,  so  useful  to  the  practical  conveyancer,  that  no 
apoloi^  will  bo  requisite  for  the  lengthened  disquisition  into  which  the 
writer  proposes  to  run. 

Ptesnined  surrenders  dep^n^^cd,   for  the  most  part,  till  lately,  on  the    Old  rules  of 
practice  of  conveyancers ;  that  practice  appears,  by  old  opinions  in  the  practice  on  pre* 
Kditor's  possession,  to  have  warranted  these  positions:— 1st,  If  the  term   suming  sur* 
had  been  once  assigned  to  attend  the  inheritance,  it  conld  never  afterwards   renders,  now 
he  prosumed  to  have  been  surrendered,  for  a  direct  trust  being  annexed  to   Utile  varied. 
the  term,  and  that  trust  following  the  inheritance  through  all  its  channels, 
it  was  tly ought  imposMbie  to  presume  a  surrender,  in  opposition  to  an  ex- 
press declaration,  that  the  term  should  not  be  considerea  as  merged,  but 
that  it  should  attend  the  inheritance.     This  was  a  general  rule,  to  which, 
it  will  be  seen,  the  third  proposition  aftcr-jnentioned,  formed  an  exception* 
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curity  he  bought  m  vas  of  boih  the  manor  and  rectoiy,  be 
should  make  use  of  D/s  security  as  to  the  manor,  after  D/a 


ATTSMUAHV 
TUUI. 


It  was,  howe^rer,  generally  vndentood,  that  lo  all  caies  where  m  tes«  lad 
been  once  asrigned  to  attend  the  inberitaocc,  the  tenn  contiDiicdy  and  aa 
assignment  was  nsnally  recommended,  if  It  could  be  otMained  at  a 
moderate  expence,  for  that  the  purchaser  or  mortgagee  aaigfat  posaiblf 
derUe  some  advantage  from  the  right  of  contendinc  that  the  term  «w 
sttbaisting ;  Sd,  If  tbe  term  had  been  long  ago  satisned,  had  never  been 
assigned  to  attend  the  inheritance,  and  had  not  been  noticed  for  the  last 
twenty  years  or  upwards,  then  it  was  considered  surrendered  or  barred  by 
the  Rlatnte  of  Limitations;  Sd,  If  the  term  had  been  assigned  to  attend 
the  inheritance,  bat  had  lain  dormant  for  a  long  period  of  time,  as,  lor  in- 
stance, forty,  fifty,  or  sixty  years,  and  the  title  to  the  inheritasce  had,  h 
the  mean  time,  nndervone  seyeral  changes,  and  no  notice  had  been  taken 
of  the  term  by  way  of  exception,  or  in  an^  other  manner,  it  was  considered 
fiiir  and  reasonable  to  draw  that  conclusion  which  it  was  thought  a  jarr 
would  certainly  be  directed  to  draw,  that  the  term  had  been  sumndere^ 
•r  had  been  barred  by  the  adverse  possession  of  tbe  respective  parchascn 
under  the  statute  o(  Limitations ;  but  4th,  If  the  possession  of  the  inherit- 
ance had  been  consistent  with  the  trust  of  the  term,  it  was  coMidered 
that  tills  prtmS  ftuie  rebutted  {he  presumption  of  advene  possession^  and 
that  the  possession  of  the  ee$tui  que  inui  woald  be  evidence  of  title  n  the 
trustee,  so  as  to  enable  him  to  maintam  ejectment,  notwithstanding  twenty 
years  or  more  may  have  elapsed  since  the  last  assignment  of  the  term ;  and 
therefore,  5th,  If  any  notice  had  been  taken  of  tbe  term  within  a  rrminnahln 
time,  as  if  it  had  been  excepted  in  covenants  against  ncnmbrances,  or 
there  had  been  a  declaration  that  the  trustee  of  the  term  should  stand  ps^ 
•essed  thereof  in  trust  to  attend  the  inheritance,  tiiese,  and  sUnilnr  cir- 
cumstances, it  was  considered,  afforded  ground  for  treating  the  term  as 
subsisting,  and  calling  for  an  assignment  of  the  term ;  so,  6th,  If  n  tena 
had  been  at  a  distant  period  of  time  assigned  to  attend  the  inheritnace,  and 
there  had  not  been,  w  the  mean  time,  any  tuhdaMtiai  ckmig€  ts  tke  m^aer* 
9hip  qf  thB  imheriiance^  but  the  inheritance  had  remained  continnnlly  in  te 
same  fattiily,  and  had  descended  from  the  ancestor  to  the  heir,  or  been  the 
subject  of  family  settlements,  then,  since  the  attendancy  of  the  term  was 
for  the  benefit  of  the  title,  and  as  no  presumption  against  its  continnaace 
existed,  it  was  thought  highly  probable  that  a  jury  would  be  directed  to 
presume  that  the  term  was  subsisting ;  at  all  events,  it  was  said.  It  coald 
not  be  relied  on,  that  a  jury  would  presume  the  surrender  oi  the  term  in 
such  a  case  on  tiie  score  of  adverse  titie,  and  therefore  the  prevaitiag 

Cractice  was  to  call  for  an  actual  assignment  of  a  term  so  circnnittanceii» 
1  trust  for  tiie  purposes  required. 

Much  time  and  controversy  have  of  late  been  expended  to  point  oat  the 
precise  cases  wherein  old  terms  for  years  may  be  presumed  to  he  snnen- 
tf  em/uiry  pro*  dered,  and  where  not.    Mr.  Sugden  concludes  his  fate  celebrated  Pamphlet 
po$ed,  on  Presuming  Surrenders  of  Terms,  p.  35,  1st  edit,  in  these  words:-*-''  /I 

is  wno  iijgieuit  to  aag  in  whai  cote  a  term  earn  be  relied  n^sn,  for  the  pn«nmp- 
tion  must  have  been  made  with  reference  to  some  peiiod  of  time  previonsqr 
to  the  purchase.    It  would  be  dangerous,  therefore,  to  rely  on  any  ferm  ^ 
ffeare  which  has  not,  on  every  cha^  of  possssfisn,  heem  assigned  to  a  m» 
trustee,  nor  would  it  be  safe  to  rely  on  such  a  term,  if  any  of  the  owneis 
have  been  in  possession  for  a  long  period,  although  it  Is  not,  of  course,  in 
my  power  to  draw  the  line.    The  decision  [of  Doe  v.  HUder]  has  powerfully 
attracted  the  attention  of  the  profession.    Few  men  wonld  now  venture  to 
say  under  what  circumstances  an  attendant  term  will  protect  ajpunefaaser 
against  incumbrances  of  which  he  has  not  notice."    This  is  thronging  tbe 
doctrine  into  the  utmost  confusion ;  but  this  latter  case,  It  is  conceived,  fhr- 
nished  no  grounds  for  the  warranty  of  such  observations.    The  rale.  It  will 
be  perceived,  depends  not  so  mudi  on  the  period  of  time  during  which  the 
term  has  lain  dormant,  as  upon  the  circumstances  from  which  that  torpitndc 
has  arisen.    Hie  cases,  it  is  submitted,  do  not  render  it  difficult  to  say  under 
what  combination  of  circumstances  a  term  shall  or  shall  not  be  presumed 
to  be  surrendered,  though,  witii  reference  to  a  period  of  time,  they  cer- 
tainly do  not  even  attempt  to  fix  on  any  specific  number  of  years,  in  imi- 
tation of  the  statute  of  Limitations,  and  to  say  that  every  term,  so  many 


Quettiens 
etaied.    Line 
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debt  was  satisfied  by  the  profits  of  the  manor  and  rectory ;  or, 
whether  B.  should  not  then  be  admitted  to  eqjoy  the  manor. 


jrcirs  old,  shall  be  presumed  to  be  sorrerdered.  Indeed,  such  a  mle  would  ATfiMDAiiT 
exhibit  a  palpable  absardity,  and  annihilate  entirely  the  whole  doctrine  term, 
of  terms  ibr  years,  lonj^r  than  the  period  fixed  on.  The  cases  on  this 
important  and  interesting*  subject  we  now  propose  to  consider  at  some 
length.  The  investigation  will  exhibit  a  striking  agreement  between  the 
adjndged  cases  and  the  aboTe  epitome  of  tiie  ancient  practice  of  convey- 
ancers. 

The  first  case  from  which  an  inference  on  this  subject  is  drawn,  is  that  irferenetjhm 
of  fritttmgkbtf  Y.  WiiUmf^f  1 T.  R.77S.  antea,  p.  504»  where  Lord  Hard-  lard  Hard' 
vricke  admitted,  *'  that  if  an  old  term  has  been  assigned  upon  an  expTe$$  wick^s  opi' 
trast  to  attend  the  Inheritance,  as  settled  by  such  a  deed,  and  the  oon-  man,  thai  d«- 
vevaneer  is  satisfied  that  the  uses  of  the  Inheritance  ka^  never  been  barred  cUratUm  U 
till  the  new  porcfaase  or  settlement  is  made,  he  may  very  safely  rely  open  tqiud  to  amgH' 
it,  because  die  very  assignment  carries  notice  of  the  old  uses ;  nay,  where  mmI,  coaiutar- 
the  assignment  has  been,  geneially,  in  trust  to  attend  the  inheritance,  and   cd. 
the  imrties  approve  of  tlM  old  trustees,  thev  mav  entirely  rely  upon  it, 
especially  in  tae  case  of  a  purchaser,  where  the  tine  deeds  always  are,  or 
ought  to  be  taken  in,  for  if  he  has  the  creation  and  the  assignment  of  the 
term  in  his  own  hands,  no  use  can  be  made  of  it  asainst  him.**    It  is  in- 
ferred, that  Lord  Hardwicke  here  recognises  the  doctrine  laid  down  in 
the  fiivt  sectkm  of  the  above  epftome,  that  if  the  term  be  oooe  assigned 
to  attend  the  inheritance.  It  cannot  afltervrards  be  presumed  to  be  sur- 
rendered, fi»r  that  the  foregoing  remarks  are  incompatible  vrith  the  opi- 
nion that  the  circumstance  of  so  leaving  terms   outstanding  in  the  old 
trustees,  would  let  In  the  presumption  of  theur  being  surrendered.     It 
should,  however,  be  observed,  that  the  question  before  Lord  Hardwicke 
was  quite  foreign  to  the  point  under  consideration.     His  Lordship  was 
eompariae  the  effect  of  an  actual  assignment  with  a  mere  declaration  of 
trust,  and  was  of  opinion  that  for  every  fiurpose  of  security,  and  with  a 
considerably  leu  expence,  the  mere  declaration  may  be  depended  on  with  as 
much  safety  as  an  actual  assignment.    It  Is  submitted,  that  Lord  Hardwicke 
must  be  considered  as  referring  to  a  declaration  of  trust  by  the  trustee,  or 
aometfaing  tantamount  to  it,  ibr  he  speaks  of  an  approval  of  the  old  trus- 
tees, which,  at  least,  implies  a  notice  and  recognition  of  the  existence  of 
the  term  in  those  trustees,  if  not  notice  of  the  intended  cliange  of  owner- 
ship to  the  trustees  themselves,  which  is  widely  difierent  firom  completing 
tiMpurcfaase  and  passtaig  over  the  terin  in  sQence. 

Tne  next  case  is  that  of  Lode  t.  Ho^ard^  Bull*  N.  P.  110.  (SL  C,  on  other  AU  tenu  Hi  im 
points,  3  Burr.  1415,  and.l  Wm.  BL  4t8.)  where  Lord  Mansfield  declared,  ^  wiortgtgor 
tbat  he  and  many  of  the  Judges  had  resolved  never  to  suffer  a  plaintiff  in  agouut  wimi' 
ejectmeiU  to  be  nonsuited  by  a  term  standing  out  in  his  own  trustee,  or  a  gagHf  pr«- 
satisfied  tetrm  set  up  by  a  mortgacor  miiut  a  mortgagee,  but  to  direct  uaiud  tur^ 
the  jury  to  presume  it  surrendered,     ifere  it  is  necessary  to  mark  the  rendfftd* 
introduction  of  a  new  principle,  different  from  any  we  have  yet  noticed. 
Hitherto  the  ground  or  presumption  has  arisen  from  an  apparent  intentloa 
in  tlie  parties  to  abandon  the  term ;  an  intention  collected  from  their 
total  neglect  and  disuse  of  the  term  and  other  circumstances.    Here  the 
gnmad  of  presumption  is,  that  the  party,  though  he  has  diligently  pre- 
served the  term,  and  perhaps  recently  procured  an  assignment  of  it  oa 
fresh  trasts  to  attend  Uie  inheritance,  vet,  smce  the  puruort  of  the  term 
was  to  protect  the  owner  from  mesne  incumbrances,  it  snail  not  be  coo- 
verted,  by  prior  incumbrancers,  to  his  disadvantage.    The  totsi  anoihlhu 
tion  of  the  term,  however,  assumes  something  of  a  violent,  and,  perhaps, 
salsehlevons  cast ;  for  abating  the  difficulty  a  jury,  on  oath,  must  necessarily 
feel  in  presuming  a  surrea<ler  against  repeated  assignments  of  tiie  term, 
a  inrklog  creditor  of  a  fiMrmer  owner  may  take  a  husbandry  lease,  and  so 
obtain  possession,  or,  in  league  with  the  mortgagee,  he  may  first  procure 
ft  ptvsomption  of  the  surrender  of  the  term,  and  then  seise  the  estate, 
against  which  the  term  was  decidedly  intended  to  protect.      But  this 
dutmm  of  Lord  Mansfield  is  now  considered  as  clear  law,  and  has,  in  a 
series  of  cases,  been  unilbrmly  acknowledged  and  acted  on. 

The  same  noble  and  learned  Lord,  in  Des  v.  Pegge^  1  T.  R.  758,  n.  («)  j^,^  ^  Mm- 
•bsenrcd,  tint  an  eiectmeat  was  a  fictitioui  remedy  to  try  the  title  to  the  ^fitnutet  aer 
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hii  security  being  as  well  of  the  manor  as  of  the  rectoryi  and 
S.  hold  only  the  rectory  till  he  was  satisfied  i    And  it  was  re* 


attbtidAmt 

fO  &tf  Ml  up  In 


!•  $et  up  title 
mgakut  mort' 


posieMion  of  lands  ;  it  was  of  infinite  conseqnence  that  it  shoold  be  adaptfd 
to  attain  the  ends  of  justice,  and  not  entangled  in  the  nets  of  form.  Great 
difficulties  had  arisen  as  to  the  legal  form  of  passing  land^  from  the  mode  of 
oonveyancbig  in  England  since  the  statute  of  uses.  Trusts  were  a  mode  of 
conveyance  peculiar  to  this  country.  In  all  other  countries,  the  penon 
entitled  had  the  right  and  possession  in  himself.  But  in  England  estates 
were  vested  in  trustees,  on  whose  death  it  became  difficult  to  find  out  their 
representatives,  had  the  owner  could  not  get  a  complete  title.  If  it  were 
necessary  f  take  m$$igmmenlM  of  $ati^Ud  terman  terribU  mcvmoememBU  wmM 
ewmefnnm  the  repretentatives  of  the  tru»ti€$  not  being  to  be/mmd*  Sir  E. 
Northey's  clerk  was  trustee  of  near  half  the  great  estates  in  the  kingdom ;  on 
bis  death  it  was  not  known  who  was  his  heir  or  representative.  So  that 
where  a  trust  term  was  a  mere  matter  of  form,  and  the  deeds  were  asnni- 
menta  of  another's  estate,  it  could  not,  his  Lordship  observed,  be  set  up 
og-atMje  the  rent  owner.  It  was  therefore  settled,  that  a  satisfied  trast  shoold 
be  taken  to  be  a  trust  for  the  benefit  of  the  heir  at  law.  A  trust  should 
never  be  set  up  againat  him  for  whom  the  tmtt  was  intended.  It  was  a  mere 
form  of  conveyance.  And  it  was  admitted,  that  where  the  term  was  ia 
trust  for  the  benefit  of  the  lessor  of  the  plaintiiT,  the  defendant  ahould  not 
set  it  up  in  ejectment  as  a  bar  to  his  recovery.  And  his  Lordship  added,  he 
found  this  point  settled  before  he  came  into  the  court  of  K.  B.,  that  the 
court  never  suffered  a  mortgagor  to  set  up  the  title  of  a  third  person  agaiiut 


Reeevenfon 
eptttable  tiile 
mttowed,   [CoH' 
tra  nunc] 


Tenant  not  to 
eet  up  title  of 
mortgagee 
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Doe  V.  Pegge 
oveT'ruled  aa  to 


his  mortgagee,  for  he  made  the  mortgage ;  and  it  did  not  lie  in  bis  month  to 
say  otherwise,  though  such  third  person  might  have  a  right  to  recover  poo- 
session.  Nor  should  a  tenant  who  bad  paid  rent  and  acted  as  suck,  ever  set 
np  a  superior  title  of  a  third  person  against  his  lessor  in  bar  of  an  ejectment 
brought  by  hmi,  for  the  tenant  derived  his  title  from  htm.  Laying  down 
these  principles.  Lord  Mansfield  would  then  apply  theai  to  the  caae  before 
him.  The  case  was  thi»,  the  legal  estate  of  the  whole  property  was  oat* 
atanding,  some  parts  in  a  mortgagee  for  years,  and  other  parts  in  trustees  fiur 
a  term  of  years  to  secure  an  annuity,  subject  to  which  it  descended  to  two  co- 
beurs  of  the  intestate  ;  one  of  whom  obtained  possessioa  of  the  whole  estite, 
and  the  other  (or  her  representative)  commenced  an  action  of  ejectment  for 
■  moiety.  The  defence  was  the  want  of  legEd  title  in  the  plaintiv,  by  reason 
of  the  term  for  years  in  the  trustees.  It  was  impossible  to  presume  it  sur- 
rendered, for  the  term  wills  not  a  satisfied  term.  Then,  said  Lord  Mansfield, 
if  the  trustees  do  not  assert  their  title,  shall  others  be  permitted  to  set  it  np? 
The  plaintifi'  admitted  the  charge,  and  claimed  subject  to  it ;  and  it  was 
clear,  that  one  co-heir  should  not  be  permitted  to  dispute  the  title  of  the 
other.  The  plaintiff  and  defendant  had  an  eouitable  title  aa  tenanu  ui 
common,  ana  the  plaintitf  must  recover  a  moiety.  Willis,  J.  concurred. 
Ashhurst,  J.  observed,  that  iti  such  a  ease  as  this,  a  legal  bar  should  never  be 
set  up  in  ejectment  againat  thejuetice  of  the  cose.  The  trustees  mi^t  per- 
form  their  functions  as  well  af^er  both  the  parties  were  in  possession.  The 
old  doctrine  was  relaxed  in  many  instances.  Buller,  J.  entirely  agreed 
with  Lord  Mansfield,  saying,  it  was  clear  law,  that  a  tenant  could  not  set  up 
ttie  title  of  the  mortgagee  against  the  mortgagor  because  he  held  under  the 
mortgagor,  and  had  admitted  his  title.  It  was  not,  therefore,  true  that  aa 
outstanding  unsatisfied  term  was  always  an  answer  to  a  plaintiff  in  eject* 
ment.  So  long  ago  as  the  time  of  Justice  Gundry,  when  an  outstandog 
aatisfied  term  was  offered  by  a  defendant  in  ejectment  aa  a  bar  to  the 
plaintiff's  recovery,  that  Judge  refased  to  admit  it,  saying  that  there  was 
no  use  in  taking  an  outstanding  term,  but  for  the  sake  of  the  conveyancer's 
pocket  r  since  which  time  it  had  been  the  uniform  doctrine,  that  if  the 
phnntiff  be  entitled  to  the  beneficial  interest,  he  shall  recover  the  poasessioa. 
The  annuitant  was  only  entitled  to  her  ^QOl,  per  eaaion,  and  not  to  the  poo* 
session  itself  whilst  tliere  was  no  default :  indeed,  she  did  not  require  it 
But  the  heir  at  law  was  entitled  to  the  possession,  subject  to  that  charge. 
The  annuitant,  however,  was  in  a  different  situation  from  the  mortgagee, 
for  the  latter  was  entitled  to  receive  the  whole  in  dhninution  of  the  principal 
and  interest.    Judgment  therefore  was  given  for  the  plaintiff. 

The  book  recording  the  opinion  of  Mr.  Justice  (tundry,  is  not  cited  by 
Mr.  J.  Buller  ;  but  Lord  Hardwicke^  in  the  firstly  <^oted  cue  of  ll^illfagAAf 
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solved  and  ruled  by  Finch,  Lord  Keeper,  against  the  opinions       f  513  1 
of  Wild  and  TwtBden,  Justices^  that  S.  should  hold  both  the 


V;  WiiUughbyfZpiptvn  to  have  entertained  a  similar  opinion,  obtained,  per-     attfndanT 
bapi^  from  the  same  source ;  and  Lord  Kenyon,  in  a  case  we  shall  presently  tbrm. 

mention,  alluded  to  the  same  doctrine  as  held  by  Mr.  Justice  Oundry,  at  recovery  in 
Hereford.    So  much  of  this  case  of  Doe  v.  Pegge^  as  supports  the  position  ^ectment  on 
that  an  unsatisBed  term  cannot  be  set  up  against  the  equitable  owner  in  epatable  tiik. 
ejectment,  was  rejected  by  Lord  Kenyon,  in  Doe  v.  Staple,  ubi  infra,  who 
held,  that  tliough  a  satined  term  might  be  presumed  to  have  been  surren- 
dered, yet  that  an  ttntatisfied  term,  raised  for  the  purpose  of  securing  an 
annuity,  might  be  set  np  during  the  life  of  the  annuitant  as  a  bar  to  a  plain- 
tiif  in  ejectment,  even  though  he  claim  Subject  to  the  charge  ;  and  such  is 
now  considered  to  be  the  doctrine  of  the  court,  see  antea,  173,  of  this  edit* 
note  (B).      But    the  case,  it  is   observable,    supports    the    rules,  that 
a  surrender  shall  not  be  presumed  against  the  real  owner  of  the  inhe* 
ritance. 

In  GoodHtU  V.  Morgan,  1  T.  R.  755,  a  mortgage  for  999  years  was  mader  Thomgh  wuni- 
in  1761,  by  one  Jones,  owner  of  the  fee,  to  Margaret  Ambrose ;  in  1767,  gagor  may  noi 
Jones  made  a  mortj^age  in  fee  to  Morgan ;  and  in  July,  1769,  he  made  $ei  up  term 
another  mortgage  in  tee  to  Richard  David.  In  1768,  the  999  years'  term  was  against  mart- 
assigned  to  a  trustee  for  Jones,  and  to  attend  the  inheritance :  the  first  mort*  g^^f  ^^  '^^^ 

Ege  in  fee  being,  consequently,  before  that  assignment,  and  the  last  after  it  ngnee  may. 
December,  1769,  Jones  made  another  mortgage  in  fee  toSprigg,  and  the 
Cenn  of  999  years  was  assigned  to  a  trustee  for  Sprigg ;  and  the  question  vras, 
whether  he  could  recover  in  ejectment  on  the  demise  of  his  trustee  against 
the  two  prior  mortgages  in  fee  f  It  was  argued,  that  If  previously  to  the 
conveyance  in  1769  to  Sprigg,  the  defendants  had  brought  ejectments  upon 
their  mortgages,  neither  Jones  nor  his  trustee  could  have  set  up  this  term  as 
a  bar  to  their  eiectmenf;  and  that  if  Jones  hunself  coiUd  not  set  up  tlie 
term,  it  seemed  absurd  to  say  that  those  who  claimed  under  him  could ; 
tor  they  could  not  claim  a  greater  estate  than  he  had.  The  fallacy  of  tbis 
argnment  may  be  easily  seen.  The  reason  why  the  mortgagor  could  not  be 
allowed  to  set  np  the  term  against  his  own  grantee,  was  not  because  the  ' 
term  would  be  presumed  to  be  surrendered,  or  because  it  was  otherwise 
inefficient  for  the  purpose  intended,  but  because  \^  did  not  lie  with  him 
to  vacate  his  own  grant,  wliich  reason  on  tlie  lips  of  a  tliird  person,  who 
perchance  might  ctum  under  him,  would  not  apply.  The  argnment  did  not 
prevail.  The  question  was  consequently  determined  in  the  affirmative,  and 
the  postea  awarded  to  the  plaintiff. 

It  is  said  the  principle  deductble  from  this  case  is,  that  it  decides  clearly,   jy^  nreMomptian 
that  a  surrender  of  the  term  cannot  be  presumed  on  the  ground  that  the   ^  Ssrrendkr 
first  mortgagee  did  not  take  an  assignment  or  a  declaration  of  trust  of  it   a^],|  mortga" 
But  there  is  a  conside^ble  difference  between  a  mortgage  and  sale  in   _^^  neglect- 
reference   to  any  presumption  which  might  arise  from  the  circumstance  '„^ toUke as- 
of  the  term  being  passed  over  in  silence  on  a  change  of  property.  signment  of 

Lord  Kenyon,  in  Doe  v.  Staple,  t  T.  R.  696,  approved  extremely  of  what  i^^^ 
was  said  by  Lord  Mansfield,  in  the  case  of  Lade  v.  Ho{fbrd,  ubi  supra,  that   j>gf^  recited  in 
he  would  not  suffer  a  plaintiff  in  ejectment  to  be  nonsuited  by  a  term  stand-  gp^cial  verdict 
ing  out  in  bis  own  trustee,  or  a  satisfied  term  set  up  by  a  mortgagor  against  ^oxaot  be  pre- 
a  mortgagee,  but  would  direct  a  jurv  to  presume  a  surrender.   Lbrd  Kenyon  g^^g^^  snrren- 
much  approved  of  that,  and  added,  that  when  a  surrender  was  presumed,   ^^gred* 
there  was  an  end  of  tlie  legal  title  created  by  the  term.    But  in  the  case 
before  him,  the  facts  precluded  any  such  presumption,  there  was  an  ex- 
isting term  at  the  several  times  of  the  two  first  demises  laid  io  the  decla- 
ration, and  a  considerable  benefit  was  to  be  derived  out  of  it;  the  last 
aannitant  did  not  die  till  after  the  time  of  the  second  demise,  therefore  there 
was  oo  reason  to  presume  that  the  trustees  had  surrendered,  and  they 
woald  have  been  personally  liable  if  they  had ;    and,  subsequently,  it 
seemed  impossible  to  suppose  that  tliere  was  a  surrender  of  the  term,  or 
that  it  was  satisfied  because  the  special  verdict  expressly  found  the  contrary 
fact. 

No  notice  is  taken  of  the  case  of  £ii^Iaad  v.  Slade,  4  T.  R.  682,  in  the   Estata  to  he 
above-mentioned  pamphlet  on  Presuming  Surrenders  of  Terms,  although  conveyed  to  son 
it  bears  conaideiably  on  the  point  there  discnssed,  especially  as  to  the  on  his  coming 
period  in  which  a  surrender  may  be  presumed.    Th^  objection  to  an  eject-  q^  age,  convey' 
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manor  and  rectory  against  B.,  until  all  due  on  both  the  secnii- 
tiei  was  paid  him. 


ATTBUDAlfT  ^"^^^  ^^  ^^^  <^**®  ^**>  ^^^  ^^  Conveyance  of  tlie  legal  estate  froa  the 
TBRM.  persons  who  were  devisees  in  trust  for  the  testator's  son,  immediately  on  his 
mice  of  land  attaining  twenty-one,  was  proved.  To  this  it  was  answered,  tliat  it  was 
ewlnievnmanid  ^^  ^"^  ®^  ^  plain  trust,  and  that  a  conveyance  should  be  presumed.  But 
^erfHirvemi  ^^^>  ^'i  ^^  ^®  trial,  thought  the  objection- valid,  and  that  there  was  not 
^     *      '  length  of  tune  sufficient  to  raise  such  a  presumption  [four  years  only  having 

elapsed  since  the  son  came  of  age.]    The  plaintiff  was  therefore  nonsuited, 

but  he  had  leave  to  move  to  set  aside  the  nonsuit  and  enter  a  verdict  for 

him,  if  the  court  should  be  of  a  different  opinion ;  the  court  in  Banco  were  of 

a  different  opbilon— Lord  Kenyon  olMervtng,  that  he  did  not  know  that  te 

son  had  not  the  legal  estate  in  him.    There  was  no  reason  why  the  yaij 

should  not  have  presumed  a  conveyance  from  the  trustees  to  the  son  upon  his 

attaining  the  age  of  twenty-one  in  pursimnce  of  their  trust,  according  to 

.  vrhat  was  said  oy  Lord  Mansfield,  m  Lode  v.  Holford.    It  was  what  Uiey 

were  bound  to  do,  and  what  a  court  of  ecjuity^  would  have  compelled  them 

to  have  done  if  mey  had  reftised.    But  it  was  rather  to  be  presumed  that 

they  had  done  thehr  duty.    And  as  to  the  time,  ihe  jurif  migkt  be  dirtcUi  U 

fremune  a  itrrender  or  amveyanee  in  u  nmek  Un  Hme  ihcm.  twenty  yean.    And, 

thereupon,  a  rule  msf,  which  had  been  obtained  on  a  former  day^  was  made 

absolute.  [Qn.  reAised.l 

Where  trustees       "^^^  c**«  ^^  D<^  ▼•  Sybcwnf  7  T.  R.  f ,  was  similarly  circumstanced.    At 

oagM  toeourey,  4>®  trial,  the  defendant  set  up  a  lease  from  J.  Pym,  executed  after  be  came 

farv  may  pre-      ^  Hl^  whereby  he  demised  the  premises  to  the  defendant  for  eighly«one 

mme  coMCf-       years.    Against  this,  it  was  objected,  that  it  did  not  appear  that  J.  Pym 

ance.  ''^  ^^  ^'^  estate  in  him  at  the  time,  but  that  it  was  outstanding  in  his 

trustee,  without  whose  concurrence  no  legal  title  could  be  conveyed*    Laid 

Kenyon  thought  that  the  jury  might  presume  a  legal  conveyance  from  the 

trustees  to  J.  Pym  upon  his  coming  of  aee,  pursuant  to  tlie  terms  of  the 

trust,  upon  which  the  plaintiff  submitted  to  a  nonsuit.    Upon  a  motion  to 

set  aside  the  nonsuit,  his  Lordship  further  observed,  that  as  to  the  pfe- 

sumption  which  he  had  directed  the  jury  to  make,  he  had  grounded  himself 

upon  tiie  doctrine  laid  down  by  Lord  Mansfield,  in  Lade  v.  Ho^ford^  which 

was  not,  as  had  been  supposed,  ttiat  an  ejectment  might  be  maintained  naoa 

a  mere  equitable  title,  which  would  remove  ancient  land-marks  In  tbemw 

and  create  great  confusion  ;  but,  that  in  all  cases,  where  trustees  ought  to 

convey  to  the  beneficial  owner,  he  would  leave  it  to  the  jury  to  presoaM, 

where  such  a  presumption  might  reasonally  be  made,  that  they  had  coo* 

veyed  accordingly,  in  order  to  prevent  a  jn&t  title  from  being  defeated  by 

a  matter  of  form.    And  this  had  not  only  been  so  held  by  Lord  Maosfieldy 

but  before  his  time  by  Mr.  Justice  Gnndry,  at  Hereford.    And  Lord  Keiii 

yon  thought  (his  rule,  as  ftir  as  it  went,  highly  convenient  and  proper.    Hie 

court  therefore  refused  a  rule  to  shew  cause  why  the  nonsuit  aboold  net 

be  set  aside. 

Term  nmt  ao-  The  next  case  is  titat  of  GoodlitU  ex  dem.  Owen  Jones  v.  £rai  Jsass,  in 

Heed  far  eixty     error,  7T.  K.  43,  which  tends  obliquely  to   establish  the  position,  that 

«Mrt,  no  sole      where  a  term  has  been  once  assigned  to  attend  the  inheritance,  and  then 

in  meon  tww,      not  noticed  for  sixty  years,  except  by  a  mere  declaration  in  a  mortgage  deed 

yet  term  pre*      to  which  the  trustee  is  not  a  party,  tliere  the  term  may  be  presumed  to  hava 

sMHsid  sarrm-     been  surrendered,  even  tliough  the  property  may  have  undergone  no  changes 

dered,  Semb^      bnt  family  desdbnts  and  devolutions  in  the  mean  time.    The  circumstances 

of  this  case  are  these : — In  1690,  a  terra  of  500  years  was  created,  and  in 
1713,  satisfied  and  assigned  to  one  Lloyd,  in  trust  for  £•  Griffiths,  the  then 
owner  of  the  pro{)erty,  and  to  attend  the  inheritance.  Griffiths  devised  the 
estate  to  Jones,  who,  in  1749  made  his  will,  and  gave  the  estate  to  Owea 
Jones  his  eldest  son  for  life,  with  remainder  to  his  children  in  tail;  with  !»• 
mainder  to  John  Jones  his  second  son  for  life,  with  remainder  to  his  childrea 
in  tail,  with  remainders  over.  In  December,  1780,  [67  yeara  after  the  last 
and  only  assignment  of  the  term,]  Owen  Jones  by  lease  and  release,  mort- 
gaged the  premises  to  one  J.  D.  in  fee  for  securing  4001.  In  the  release  it 
was  decfaired,  that  the  residue  of  the  term  of  500  years  created  in  Janc^  1690, 
and  all  other  terms  (if  any  such  there  were),  should  remain  vested  ia  the 
several  penons,  who  were  tli»  possessed  of  tlie  fane,  la  trast  far  J.  Di  his 
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So  \iliere  B.  seised  in  fee,  acknowledged  a  statute  of  1000/.  Same  where 
to  I.  S.  in  1663  (o),  and  on  the  20th  of  June,  1665,  mortgaged  ^^^^/g^e- 

quent  mortgage 
(o)  fVyndham  v.  Riehardwn,  2  Ch.  Ca.  213.  Sapra,  477.  and  other  ea- 


iates. 


heirs,  execators,  &c.  for  spcnring  the  4(M,,  and  after  |)aynient  thereof  in     att««datht 
Trust  for  Owen  Jones  and  his  heirs,  and  to  be  disposed  of  as  he  should  term. 

direct,  and  in  defanit  thereof  to  wait  npon  the  inheritanee.    In  January^ 
1782,  Owen  Jones  and  the  representatives  of  J.  D.  the  mortgagee  (who  was 
then  dead),  by  \taae  and  release,  conveyed  the  premises  in  question  to  W.  J. 
in  fee,  fur  val liable  consideration,  ont  of  which  the  mortgage  money  was  ' 
paid.    W.  J.  died,  leaving  the  defendant  bis  heir  at  law  in  possession  of  the 
premises.    Owen  Jones  died  without  issne,  whereupon  Owen  Jones  the 
lessor  of  the  plaintiff,  and  the  eldest  son  of  John  Jones  being  the  next  in    Term  acquired 
remainder,  contmenced  his  action  of  ejectment*    Tliese  facts  were  stated    in  qfler  yeet- 
in  a  special  verdict  found  at  the  trial  below.    But  it  did  not  appear,  that  the    ment  brought. 
outstanding  term  created  in  1690,  had  ever  been  assigned  by  J.  Lloyd  or  his 
repreBentatives,  before  the  ejectment  was  brought.    It  was  stated  in  the 
verdict,  that  on  the  25th  Jnly,  1793,  after  the  ejectment  was  commenced, 
tidniinistration  of  the  effects  of  J.  Lloyd  unadministered  to  by  O.  Lloyd, 
vras  granted  to  Griffith  Thomas,  who  on  the  27th  July,  1793,  assigned  the 
»aid  term  to  one  J.  Griffiths,  in  tmst  for  Evan  Jones  the  defendant    On 
this  special  verdict,  judgment  below  Aas  given  for  the  less^or  of  the  plaintiff; 
to  reverse  which  a  writ  of  error  was  now  brought  in  R.  R. — Lord  Kenyoh, 
Cli.  J.  observed,  that  on  this  special  verdict,  the  miestion  between  the  two 
litigating  parties  was  nut  open  to  discussion,  for  that  it  was  stated  in  the 
verdict,  that  an  old  term  which  was  created  in  the  last  century,  had  been 
from  time  to  time  assigned,  and  was  noticed  as  a  subsisting  term  so  lately 
as  the  year  1780,  in  the  mortgage  by  Owen  Jones  to  J.  D.    That  as  long 
as  that  was  in  existence,  it  was  an  answer  to  an  ejectment  brought  by  any 
other  person.    That  though,  under  certain  circumstances,  a  judge  might   preeumption 
direct  a  jur}'  to  presume  an  outstanding  satisfied  term  to  have  been  snr*   ^^^  modf  at 
rendered  by  the  trustee^  yet  if  no  such  presumption  were  made,  but  it  was    ff^  lf^  eotaitry 
atatcd  as  a  fact,  that  the  term  still  continued,  such  a  legal  estate  in  the   cannot  be  made 
trustee  must  prevail  in  a  court  of  law.    That  what  was  said  by  Lord  Mans*   qfterwarde  ; 
field   in  Lade  v.  Hol/ord  must  be  understood  with  tliis  restriction,  that  in  \ 

either  rase  the  jury  might  presume  the  term  sarrendered  ;  but  that  with- 
out such  surrender  the  estate  in  the  trustee  must  prevail  at  law,  and  that 
to  the  proposition  so  qualified  Lord  Kenyon  fully  assented.    Ashhnrst,  J. 
concurred.    Grose,  J.  observed,  *^  Here  is  a  legal  term  of  500  years  vested    if  term  appear 
in  the  person  claiming  under  J.  Lloyd,  and  he  not  having  joined  in  the    outttanding  in 
ejectment,  the  plain.ti(f  cannot  recover.     In  some  cases  the  jury  may  pre-    §pecial  verdict, 
suroe  the  surrender  of  a  satisfied  term,  and  that  gets  rid  of  the  difficulty 
ivhich  exists  in  this  case ;  but  here  it  appears  on  the  verdict,  that  the  term 
i^  an  outstanding  term."    And  per  Lawrence,  J.  tlie  administration  de  bonU 
Hon  of  J.  Lloyd  was  not  obtained  nntil  after  the  ejectment  was  brought, 
and  therefore  the  plaintiff  could  not  have  laid  a  demise  by  the  trustee.    If 
the  jury,  however,  at  the  trial  had  presumed  that  this  term  had  been  sur- 
rendered to  J.  Jones,  the  devisee  of  £.  Griffiths,  the  administration  de 
bonis  non  of  J.  Lloyd  would  have  been  out  of  the  way.    But  as  the  eject- 
cnt  was  brought  by  a  person  who,  it  appeared  by  tlie  special  verdict,  had 
not  the  legal  title,  he  could  not  recover  in  a  court  of  law. 

Lord  Kenyon*6  opinion  in  favour  of  a  presumed  surrender,  continued  the  General  rule, 
same  to  the  last  decision  he  pronounced  on  this  subject.  In  Roe  v.  Read, 
8T.  R.  118)  he  said,  the  opinion  he  had  several  times  given  while  he  sat 
in  timt  court  remained  unshaken.  ^He  agreed  with  what  was  said  in  Lade  ▼. 
Hazard  J  that  where  the  beneficial  occupation  of  an  estate  by  the  possessor 
lias  given  reason  to  suppose,  that  possibly  there  may  have  been  a  conveyance 
of  the  legal  estate  to  the  person  who  is  equitably  entitled  to  it,  a  jury  may 
be  advised  to  presume  a  conveyance  of  the  legal  estate ;  but  if  it  appear  in 
a  special  verdict  or  a  special  case,  that  the  legal  estate  is  outstanding  in 
aaotber  person,  the  party  not  clotiied  with  that  legal  estate  cannot  recover 
in  a  court  of  law ;  and  in  this  respect.  Lord  Kenyon  could  not  distinguish 
between  the  case  of  an  ejectment  brought  by  a  trustee  against  his  cestui  que 
truetf  and  an  ejectaient  brought  by  any  other  person. 

Hitlierto  we  have  been  considering  the  bearing  of  the  question  in  courts   L/trd  Etdon^s 
of  law ;  we  now  turn  to  the  equity  dieta  and  decisions.    The  first  case   diMttpprorai  of 

I    r  doctrine. 
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the  maQor  of  A.  to  the  pbintiffs  W.  and  K.  for  2000L  »d, 
two  dajf  afterwardsi  mortgaged  part  of  the  same  to  the  dein- 
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acqiminti  os  with  Lord  Eldon's  opinion  on  this  tnbject,  and  of  hb 
faction  with  tbo  encroachment  (if  it  may  he  bo  termed)  which  conrts  of 
kw  have  alade  on  hU  jnriidictioify  by  aitertaining  the  miiniooa  they  have 
uniformly  held  in  the  preceding  cases.    In  Eemu  v,  BiJauU^  6  Vet.  174» 
his  Lordship  olMerved,  that  it  seemed  to  him  rather  snrprisinCy  if  he  m^ 
presume  to  aay  so,  that  Lot-d  Mansfield,  who  concurred  witn  Mr.  Justice 
Buller  in  a  great  many  of  these  equitable  principles  in  a  court  of  law, 
should  not  have  attended  to  distinctions  which  perhaps  wonld  be  fooad 
in  the  very  prmciples  .upon  which  the  Court  of  Chancery  existed,    titles 
to  property  might  possibly  be  found  to  be  very  considerably  shahoi  by  Ike 
doctrine  of  the  Court  of  King's  Bench,  as  to  satisfied  terms.    The  law  as 
to  thai  in  equity  was,  that  a  second  mortgagee  havmg  no  notice  of  the 
first  mortgage,  if  he  could  get  in  a  satisfied  term,  would  do  that  which  was 
the  true  ground  of  the  decision,  though  it  was  not  put  upon  that  by  Mr. 
Justice  Buller :  he  [the  mortgagee!  would,  as  in  conscience  he  might,  get 
the  legal  estate,  and  by  virtue  of  that,  protect  his  estate  agunst  the  fist 
mortgagee,  having  got  a  prior  title,  the  conscience  beiiur  equal  between  the 
parties.    When  once  it  was  said  at  law,  that  a  satisfied  term  ahonid  asc 
be  set  up  in  ^ectment,  the  whole  secnri^  of  that  titie  vras  destroyed,  tad 
therefore,  even  with  the  modern  correction  that  doctrine  had  received  ia 
the  late  cases  (namely,  that  yon  might  set  up  the  term,  thongfa  aatiiAed, 
and   put  it  as  a  question  to  the  jury,  whether  an  assignment  was  to  be 
presumed),  it  seemed  to  Lord  Eldon  very  dangerous  between  parchaam; 
and  the  leaning  of  the  Court  [of  King's  Bench]  ouf^ht  to  be,  that  it  vtai 
not  assigned ;  and  Lord  Eldon  folly  concurred  with  Lord  Kenyon,  that 
it  was  not  fit  for  a  Judce  to  tell  a  jury  they  are  to  presume  a  terai  as- 
•igned  [read  surrendered]  because  it  is  satisfied ;  but  there  ought  to  be 
some  dealing  upon  it ;  or,  said  Lord  Eldon,  yon  took  from  a  purchaser 
the  effect  of  his  diligence  in  having  got  in  the  legal  estate ;  to  the  benefit  of 
which  he  was  entitied.— It  does  not  appear  that  Lord  Kenyon  ever  said,  in 
ao  many  words,  that  there  ought  to  be  some  dealing  on  the  term  to  keep  it 
alive ;  but  It  may,  ^rtiaps,  be  inferred,  from  the  circumstances  of  aoaM 
of  the  cases,  apd  his  Lordship's  judgments  thereon,  that  sneh  was  his 
opinion.    By  this  dUtvm  of  Lord  Eldon,  we  mark  no  actual  vaiiatioB  ia 
the  doctrine,  whicb,  though  not  entirely  approved  by  him,  still  cootnwes 
a  creature  of  law^  and  has  never  yet  been  decidedly  acted  on  in  a  eoait  ef 
aquitf. 

The  same  noble  Lord  (Eldon^  in  a  subsequent  case  said,  that  vrith  great 
deference  to  the  authority  of  Lord  Hardwiefce  and  of  the  Master  or  the 
RoUs,  in  the  cause  before  him,  he  doubted  whether  it  was  posaiUa,  npea 
principle,  to  say  that  the  assignment  of  a  term  which  has  been  once  assigned 
to  attend  the  mberitance,  is  necessary  from  time  to  time,  whenever  that 
inheritance  is  made  the  subject  of  purchase.    If  it  were  true,  that  tte 
law  of  the  court  was  decided  to  be  such  at  the  time  by  Lord  Hardvrieke, 
and  had  been  since  understood  to  be  so,  that  must  prevail*    Bat  it  was 
necessary  to  be  perfectly  satisfied  that  Lord  Hardwicke  did  consider  the 
law  a9  settled  in  that  case,  and  that  it  had  been  since  so  nndentood. 
MmndreU  v.  MatmdreU^  10  Ves.  259.    Lord  Hardwicke  certainly  did  net 
mean  to  say  that  an  actual  assignment  was,  on  eveiy  change  of  property, 
necessary  to  confer  protection  on  tne  new  taker ;  but,  it  is  submitted,  that 
he  intended  to  be  understood  as  intimating  an  opinion  that  an  actual  a>- 
eignment,  a  declaration  by  the  trustee,  or  something  tantamonnt  thereto^ 
was  absolutely  requisite  to  prevent  the'  presumption  that  the  parties  ks* 
tended  to  abandon  their  tmst  and  equity  in  the  term  and  to  treat  it  ttere- 
after  as  actually  surrendered.     In  the  pamphlet  before  alluded  to,  the 
above-mentioaed  doubt  of  Lord  mdon  is  conaidered  as  a  "  grave  nathmfy 
for  the  continued  existence  of  the  term,  though  it  be  left  In  the  aame  of 
the  original  trustee."    If  leaving  the  term  in  the  original  tipatee,  arithaat 
taking  a  declaration  from  him,  is  here  intended,  as  it  Is  prrnnmad  k  is» 
neither  Lord  Hardwicke  nor  Lord  Eldon,  it  b  snhmitted,  ever  meaat  to 
be  understood  as  saying  that  such  f«t«se«Rf  leavtna  of  the  term  ahoold  not, 
ia  time,  raise  a  presumption  that  it  was  surrendered.    It  can  hardily  he 
imagined  that  these  aobJoLordSi  after  frpbanlpg  the  panuaooat  * 
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dant  B.  and  then  died,  leaving  the  defendant  H.  his  Iieir ;  B. 
the  second  mortgagee^  agreed  with  M.,  another  defendant  ez- 


ance  of  obtainiof  the  legal  estate  by  means  of  an  actual  assignment  of  ArraNDAVT 
the  term,  both  as  it  respects  protection  asainst  dower,  and  against  other  tbrm. 
le^iial  ineombrances,  should,  in  the  same  breath,  cut  d6wn  all  their  pre- 
vious observations,  and  say  that  a  purchaser  or  mortgagee  may  safely 
dispense  with  the  trouble  and  expence  of  taking  an  assignment  of  tne  term, 
and  rely  on  its  protection,  notwithstanding  he  may  have  permitted  it  to 
remain  in  the  old  trustee,  and  at  the  time  of  his  purchase  passed  it  over  in 
silence,  and  have  taken  no  other  notice  whatever  of  it  since. 

It  is  also  observable,  that  the  observations  of  Lord  Eldon  in  MavRdren  Ii^erenet  fr<nii 
V.  MnundreU,  were  made  without  any  reference  to  the  above  cited  cases  MoMndreU  v. 
at  taw,  and  consequently,  as  it  is  submitted,  without  any  intention  of  con*  Maundrett  cmi* 
siderinjT,  how  passing  over  the  term  in  silence,  and  taking  neither  declaration  ndtrtd, 
nor  assignment  or  other  document  respecting  it,  would  affect  the  exist- 
ence of  the  term  under  the  ordinary  rules  or  the  common  law  doctrine  of 
presomed  surrenders.    The  learned  author  of  the  same  pamphlet  further 
observes,  that  ^  the  opinion  of  the  Lord  Chancellor  in  ManndrtU  y.  Maun* 
drell^  therefore  Is,  that  an  assignment  of  the  term  is  not  necessary  npon 
every  new  purchase,"  and  that  "  thb  is  a  powerful  authority  against  the 

{iresumntion  of  a  surrender,  on  the  same  ground  that  the  term  has  been 
eft  nnalsturbed/'  The  autiiority  of  a  dubious  dictum  (for  observe,  there  is 
no  decision  on  the  subject  in  equity)  must,  at  all  times,  be  very  weak,  and 
in  the  teeth  of  that  abundant  and  unimpeached  series  of  decision  which 
the  above-mentioned  cases  exhibit,  it  must  certainly  yield  all  claims  to 
power  and  gravity ;  and  if  Lord  Eldon's  observations  can  be  construed  to 
denote,  any  difference  of  opinion  against  the  presumption  of  a  surrender, 
on  the  mere  ^ronnd  that  the  term  has  been  left  undisturbed,  (to  do  which 
they  must,  it  is  conceived,  undergo  some  violation,  especmlly  in  reference 
to  the  context,)  the  cases  at  law  shew  plainly  that  such  a  permission 
of  the  t«rm  to  remain  in  the  old  trustee,  f  the  purchaser  at  the  same  time 
havine  by  his  abstract,  full  knowledge  of  tbe  existence  of  the  term,  or  at 
least  tne  means  of  obtaining  such  knowledge,)  is  one  of  the  strongest  cir- 
cumstances that  can  be  adduced,  next  to  an  actual  surrender,  of  an  Inten- 
tion in  the  parties  to  presume  a  surrender  of  the  term,  or  rather,  that 
they,  at  the  time,  considered  tlie  term  to  be  merged  and  annihilated.  It 
also  affords  matter  of  surprise,  that  such  unsubstantial  materials,  should  be 
made  the  basis  of  an  argument  against  a  decision,  which  had  for  its  foun- 
dation, eleven  accordant  adjudications  of  the  same  court  wherein  It  was 
pronounced. 

Recurring  to  the  legal  consideration  of  the  subject.  Lord  Ellenboroneh,  Presumption  lo 
in  Keene  ▼.  Deardon,   8  East,  261,   remarked,  that  presumptions  of  this  be  in  favour  of 
sort,  when  fit  to  be  made,  were  always  made  in  favour  of  the  possession  of  peraom  entitled 
those  who  were  rightly  entitled  to  it    The  rule  of  presumption  was,  ut  res  to  possession, 
rite  acta  esf,  and  was  applied  wherever  the  possession  of  tlie  party  was 
rightfal  to  invest  that  possession  with  a  legal  title.    But  there  was  nothing 
to  warrant  such  a  presumption  in  the  case  before  the  court,  the  possession 
of  Lord  Byron  was  all  along  consistent  with  the  deed,  and  with  the  title 
of  the  trustees,  for  until  a  sale  by  the  trustees.  Lord  Byron  was  entitled 
to  the  possession  by  the  trusts  of  the  deed.    The  trustees  conld  not  con> 
trout  hia  Tight  to  tiie  receipt  of  the  **  rents,  issues,  and  profits"  during 
hu  life.     There  was  not,  therefore,  one  moment  of  adverse  possessson  to  Possession  of 
the  trustees  daring  the  whole  time  down  to  a  recent  period,  nor  any  such  cestui  que  trust 
possession  by  Lord  Byron,  or  any  claiming  from  him,  in  favour  of  which  not  adverse  to 
there  should  be  a  presumption  of  any  conveyance  to  him,  a  presumption  title  of  trustee, 
which  could  only  be  made  on  the  supposition  of  a  direct  breach  of  trust  when* 
by  the  trustees,  whose  duty  it  was,  in  case  of  a  sale,  to  have  purchased 
new  estates  to  be  settled  on  Lord  Byron  for  life,   with  remainder  to 
William  Byron  in  fee ;  and  the  law  would  not  raise  apresnmption  upon  a 
supposed   breach  of  trust ;  and  per  Le  Blanc,  J.  ''  Then  it  is  contended, 
that  the  jury  should  have  been  directed  to  presume. a  re-conveyance  of  the 
legal  estate  from  the  trustees  to  Lord  Byron,  such  a  presumption  ma^  be 
made  where  it  is  necessary  to  clothe  a  rightful  possession  with  a  legal  title, 
but  the  court  must  see  that  there  is  nothing  but  tlie  form  of  a  couYeyance 
wanting  ;  and  in  no  case  can  such  a  presumption  be  made  where  it  wonld 
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editor  of  I.  S.  to  put  the  statute  in  executioli  at  his  costs^  and 
to  pay  M.  the  debt  due  on  the  statute,  after   such  time  u 


AtTENDAlIT 


have 


been  contrary  to  the  daty  of  the  tmstees  to  have  re-coiiTeyed  to  the 
TBRicr  party/' — This  case,  it  is  said,  proves  that  tlie  court  wiU  not  presome  a  sor- 
Premmptiim  I'^nder  contrary  to  an  express  trust,  and  on  the  pronnd  that  this  case  Ins 
never  made,  if  *^  proved  that  position,  it  is  concioded,  *^  that  therefore  wkere  ikert  is  a 
ii  be  noi  tnu-  ^^np^^^  < »<<  to  attend  the  inkeritaneey  a  surrender  </  ike  tarm  «AmU  merer 
tees  duty  to  con'  ^^  preaamed,  where  the  rights  of  the  eestui  que  trust  are  not  mvmded  by  the 
vey  or  ticrren-  t^^€*r  ^*^  ^  cestui  que  trust  has  dome  no  act  to  disaxaw  his  right  U  the 
dgr.  ^''1^  ^f  *^  term."    It  is  open  to  remark,  that  in  this  instance  tlw  lanaoage 

of  the  conrt  (as  distinguished  from  the  result  of  the  caae)  falls  short  la 
proving  the  position  above  stated,  to  the  extent  of  the  inference  dedaeed 
from  it ;  and  when  it  is  considered  that  the  court  has,  contraiy  to  an  expres 
trust  that  the  term  shall  attend  the  inheritance,  presumed  a  surrender  of  tli« 
term  to  the  destruction  and  anniliilation  thereof,  when  neither  the  rights  cf 
the  ccs^ai  ^  trust  have  been  invaded  by  the  trustee,  nor  the  possossss 
of  the  cestui  ^ue  trust  lias  been  otherwise  than  apparenfly  consistent  witk 
the  declared  intent  of  the  term,  there  is  some  ground  to  say^  fint,  thst 
the  court  will  presume  the  surrender  of  a  term  in  opposition  to  an  anciest 
trust  that  it  shall  attend  the  inheritance;  and  secondly,  that  the  absTc 
stated  inference  is  a  deduction  which  the  conrt  itself  would  not  have  draws, 
nor  consequentlv  have  sanctioned  when  drswn  by  others. 
Of  adverse  pos-  The  trusto  of  the  legal  estate  in  Keene  v.  DeanUm,  were  pointedly  that 
jfssioR  in  cestui  Lord  Byron  should  receive  the  retits  and  profiu  during  life,  and  therrfore, 
^ue  tnut.  though  he  might  live  to  a  great  age,,  no  possession,  adverse  to  the  declared 

Uitent  of  the  estate  of  the  trustee,  could  have  arisen.  In  the  dedaratktt 
of  trust  of  an  attendant  term  in  ordinary  cases,,  no  clause,  signifvios 
an  intention  that  the  owner  of  the  inheritance  shall  retam  either  the  pos- 
session or  the  renU  and  profits  of  the  estate,  is  inserted^  and  tbei«fore  be 
becomes  prtma/ocM  a  tenant  at  will  to  his  own  trustee.  (See  i  Vestr. 
329.)  Now  a  tenancy  at  vnll  is  in  the  nature  of  a  tenancy  from  yearta 
year  so  long  as  it  exists,  and  it  is  difficult  to  conceive,  even  of  a  tesaocy 
at  wiU,  without  some  kind  ef  rent  being  reserved ;  for  otherwise  the  traafr- 
action  would  assume  the  character  of  a  gift,  or  tlie  tenant  would  beooiDe 
a  tenant  by  sufferance,  which  is  an  adverse  title  and  possession.  When  the 
rent  er  service  on  which  the  estate  at  will  is  bolden,  ceases  to  be  rendcKNi 
or  paid,  the  possession  of  the  tenant  becomes  adverse,  and  although  there 
may  not  be  any  actual  ouster  or  disseisin  in  the  mere  non-pavnaeut  e£ 
rent,  yet  if  the  trustee  be  the  landlord  at  will,  and  the  ceHui  qme'trMst  tbe 
tenant  at  will,  then,  when  the  latter  sells  the  estate,  and  thereby  detw- 
roines  bis  tenancy,  the  purchaser  enters  by  a  wrongful  title,  and  from  ^ 
time  of  such  entry,  the  possession  certainly  becomes  adverse,  at  least- 
there  IS  great  reason  to  contend,  that  if  the  cestui  ipie  trkst  seUs  or  dcTJsa 
the  estate,  and  the  vendee  or  devisee  obtains  possession  of  the  title  deeds, 
and  enters,  and  does  no  act  recognising  the  trustee's  title,  a  disseisin  of  tibe 
trustee  will  ensue,  and  consequently  that  the  statute  of  Umitation  (wbidi, 
as  between  trustee  and  cestui  que  trust,  has  not,  as  a  general  rule  as* 
effect,)  wiU  operate  frofa  the  time  of  such  entry.  But  we  pass  on  to  tie 
Case  ot  * 

Purpose  q/-ji«.  Doe  v.  Scott,  11  East,  477,  (1809),  wherein  tiie  proposition  was  stated 
ttce  to  be  looked  negatively,  tiiat  a  presumption  cannot  be  made  against  the  real  owner  of 
to  in  meiging  the  inheritance,  lint  there  are  two  other  grounds  in  that  case,  whereoa 
or  continuing  the  judgment  of  tlie  court  might  fairly  and  firmly  be  said  to  have  rested- 
ierm.  without  recurring  to  the  rule^  that  a  presumption  shaU  not  be  made  against 

the  real  owner ;  the  first  is,  that  lliere  was  a  recent  acknowledgment  of  lift 
.existence  of  the  term»  signed  by  the  trustee  with  the  privity  and  bv  the  di- 
rection of  all  the  parties,  and  the  second  is,  Uiat  there  was  no  nrposr  4 
justice  to  answer,  by  presuming  the  terra  merged.    ThU  latter  point  Wi, 
it  IS  conceived,  to  be  the  groundwork  of  every  judgment  on  this  subject, 
and  before  tlie  term  is  either  presumed  to  be  surrendered,  or  pronoonced 
to  be  subsisting,  it  should,  it  is  submitted,  be  enquired,  is  there  any  panxMO 
ot  justice  to  answer  by  annihilating  or  continuing  the  term? 
Term  kept  ahre       In  Doe  v.  Scotty  ubi  supra,  an  old  outstanding  term  was  set  up  m  ejectWJEt 
t^reeltal^f  tts   against  the  nhiintiff^s  recovery.    It  appeared  Uiat  the  term  had  beehciested 
sjnstence  i«         in  17£7,  and  had  been  several  times  assigned  for  securing  diftcrent  sumk  oi 
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fhe  statute    should  be  extended,    and  an  assignment  made 
thereof  by  M.  to  B.    The  statute  was  extended  in  August, 


monfy,  bat  ncTer  to  attend  the  inheritance.    In  1751  it  was  declared  in     attendai»t 
a  settlement  made  on  the  marriai^e  of  Lord  O.  the  then  owner  of  the  term. 

inheritance,  that  part  of  his  wife's  fortune  was  appropriated  towards  paying  deed  to  which 
off  the  monies  doe  to  the  mortgagee  who  held  this  term  as  his  security,  tr^tf^  u  > 
Siiice  then,  no  mention  had  been  m^e  of  the  term,  nor  was  there  any  other  p^rty* 
evidence  of  its  existence,  till,  in  a  mortgage  deed  dated  Sd  December, 
1802,  to  which  the  owner  of  the  inheritance,  a|id  the  representatiTes  of 
the  termor,  were  partiesi,  (the  deed  reciting  that  the  term  was  subsisting,) 
the  tcim  was  thereby  assigned  to  other  persons  to  secure  the  mortgage* 
money  to  Lord  O.,  whioh  he  had  paid  off  with  his  wife  s  fortune.  Ob  the 
part  of  the  plaintiff,  it  was  contended,  that  as  the  deed  of  1751  stated  an 
adequate  sum  to  have  been  applied  in  idischarging  the  mortgage  then 
existing  on  the  property,  and  there  being  iio  evidence  tliat  the  term 
was  recognised  or  acted  on  from  tliat  period  till  1802,  (the  owner  of  the 
inheritance  having  in  the  mean  time  the  possession  of  the  deeds  respect- 
ing it,)  the  presumption  was,  that  tlie  term  had  been  surrendered  previously  • 
to  the  last  assignment  of  it;  for  if  before  1S02,  an  ejectment  had  been 
brought  on  the  demise  of  Lord  O.  against  any  intruder  on  his  property, 
this  term  could  never  hav/e  b^en  s.et  up  in  bar  of  his  possessory  title,  but 
any  Judge  wou^  have  directed  the  jury  to  presume  a  surrender  of  the 
term  as  long  before  satisfied.  Lord  Ellenborough,  C.  J.  asked  whether  the 
learned  Judge  who  tried  tlie  cause  in  the  country,  had  been  desired  to 
leave  that  presumption  to  the  jury?  and  being  answered,  that  Mr.  Baron 
Thompson,  (the  Jndge  before  whom  the  cause  was  heard,)  was  of  opinion 
at  the  time,  that  there  was  no  ground  whatever  for  making  such  a  pre* 
sumption  against  the  owner  of  the  inheritance,  bnt  that  he  had  afterwards 
expressed  a  doubt  of  that  opinion  :  Lord  Ellenborongh  continued,  *'  There 
is  no  purpose  of  justice  to  be  answered  by  presuming  a  surrender  in  this 
case,  nor  is  it  for  the  interest  of  the  owner  of  the  inheritance  to  have  such 
a  presumption  made.  It  might  have  been  his  intention  to  keep  alive  the 
term,  and  to  have  it  assigned  to  a  trustee  to  attend  the  inheritance."  On  '^ 
the  next  day  Bayley,  J«  said,  that  he  had  seen  Mr.  Baron  Thompson, 
who  had  mentioned  to  him,  that  though  he  had,  after  the  trial,  intimated 
a  wish  to  have  the  case  moved  in  court,  yet,  having  since  had  it  under  ' 
his  consideration,,  he  no  longer  had  any  doubt  upon  it :  and  that  though  no 
notice  had  been  taken  of  the  term  from  1751  till  1802,  yet  tlie  owner 
of  the  inheritance  having  then  joined  with  the  representatives  of  the 
termors  in  executing  a  deed,  in  which  it  was  recited  that  the  term  had 
not  been  surrendered,  Mr.  Baron  Thompson  thought  that  was  sufficient  to 
\«  arrant  him  in  the  opinion  which  he  had  delivered  at  the  trial.  Lord 
Kllenborongh«  C.  J.  then  said,  that  as  the  Judge  who  tried  the  cau.^e  was 
Kitisfied,  and  the  court  had  no  doubt  on  the  subject,  there  was  no  necessity 
tor  any  furth  er  discussion  of  the  matter,  and  refused  the  rule  for  a  new 
trial. 

We  now  turn  to  the  two  recent  and  Importar.t  cases  of  Doe  ▼.  Wright ^  and    Cotenant  to 
Doe  V.  Uilder,  the  latter  of  which  han  given  so  much  dissatisfaction  to  the    produce  deed 
conveyancer.     In  Doe  v.  IV rights  t  Bam.  &  Aid.  710,  the  defendant,  on  the    Renting  terrn^ 
decease  of  the  former  owner  of  the  property  in  question,  entered  into    not  enough  to 
possession  of  the  premises  as  heir  at  law,  but  it  was  clearly  proved  at  the    k^ep  term  alive. 
trial,  tliat  the  lessor  of  the  plaintiff  was  the  true  heir  at  law  of  the  an- 
cesitor,  who  died  seised  of  the  estate.    The  defendant  then  set  up  a  term 
of  one  thousand  years,  which  was  created  in  17 17,  and  in  1735  assigned 
for  the  purpose  of  securing  an  annuity  to  A.  and  after  that,  to  attend  the 
inheritance.     A.  having  died  in  1741 1  and  the  estate  having  remained  un- 
di.sturbed  in  the  hands  of  the  owner  of  the  inheritance  and  her  devisee 
from  1735  to  1813,  without  any  notice  having  been,  in  the  mean  time, 
taken  of  the  term,  except  that  in  1801,  the  devisee,  in  whose  possession 
the  deeds  creating  and  assigning  it  were  found,  covenanted  to  produce 
those  deeds  when  called    for,    the  learned  Judge    (Park),  at  the  tria^ 
directed  the  jury  to  presume  a  surrender  of  the  term,  stating,  first,  that 
the  great  object  of  the  assignment  of  the  term  was  to  secure  an  annuity 
of  45/.  to  tyvo  persons  who  were  long  ago  dead  ;  and  that  part  of  the  tru.st 
was  satisfied;  and  secondly,  that  as  to  attending  the  inheritance,  nhich 
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l67ft*    Tbe  plmtift  bill  was,  ^1  m  piijiiig  the  debt  m  the 
9Utule^  it  m^t  be  set  uide  %mi  «iaigoed  to  them,  and  toe  a 
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was  another  object,  the  circumttance  thai,  the  deede  were  moi  fomnd  is  iki 
handi  qf  the  trusteee^  bat  in  those  of  the  owner  of  tbe  iolieritance  (Mn. 
Oglethorpe^  who  bad  been  seised  in  fee  of  the  estate  and  had  dini 
upwards  or  thirty  years  ago,  at  the  age  of  seventy-nine,  and  from  wIiod 
the  devisee  mnst  have  derived  possession  of  them,  togetiier  with  the  f«ct 
that  the  beneficial  occnpation  or  the  estate  had  continned  ctaiuig  all  tkit 
period  unfettered  by  any  soch  clog,  were  snfficient  to  warrant  them  is 
presuming,  that  the  term  had  been  surrendered  and  a  re^onveyaaoe 
ef  the  legal  estate  made  to  the  person  benefictaHy  interested.  The  jtfy 
accordingly  found  a  verdict  for  the  plaintiff.  A  nile  urn  for  m  new  trnl 
having  been  obtained  on  a  former  day,  the  learned  Author  of  the  above- 
mentioned  pamphlet,  of  counsel  for  the  defendant,  argued  in  aopport  ff 
the  rule,  that  m  answer  to  the  presumption,  there  was  the  fact  of  tke 
term  being  created  in  1717,  and  dealt  with  in  1727,  of  the  assignneBt  of 
1735,  ana  the  deed  of  G.  Sharpe  alluding  to  it  in  1801,  and  therefore  tbsi 
the  learned  Judge  was  not  warranted  in  his  direction  to  the  jury  on  tUf 
point.  Mr.  Justice  Bayley,  however,  in  delivering  the  nnanimoos  ofi- 
nion  of  the  conrt,  thought,  that  if  the  learned  Judge  at  the  trial,  had 
used  the  strongest  terms  of  recommendation  and  advice  to  the  jary^  Ik 
would  have  been  right.  The  annuitant  died  in  1741 ;  and  Mr.  Ja^cee 
Bayley  conld  not  see  any  sufficient  reason  for  continuing  the  terms  inm 
that  period,  for,  from  the  time  of  the  death  of  the  annuitant,  the  object 
ceased,  and,  in  point  of  fact,  from  1741  till  the  present  time,  with  ooe 
exception  only,  nothing  had  even  been  heard  of  the  term. 

The  principle  upon  which  the  courts  proceed  in  these  cases,  cootiaaed 
the  learned  Judge,  was,  that  they  would  presume  a  surrender  where  it 
was  for  the  interest  of  the  owner  of  the  inheritance  that  the  term  sbooM 
be  considered  as  surrendered,  and  where  an  estate  had  continned  for  m 
long  a  period  in  the  same  hands,  there  seemed  no  beneficial  purpose  vfairfc 
could  be  answered  by  the  continuance  of  the  term.    If,  for  instance,  n 
1786,  [the  date  of  the  will  of  Mrs.  Oglethorpe,  the   then  owner  of  the 
inheritance,]  this  term  had  been  considered  as  subsisting,  ft  woold  have 
been  necessary  for  Mrs.  Oglethorpe  to  have  made  enquiry,  and   to  hjve 
found  out  the  personal  representative  of  the  trustee  after  a  lapse  of  fifty-oae 
years,  and,   perhaps,  at  the  expence  of  a  limited  administration.     Tbe 
learned  Judge,  therefore,  could  see  no  benefit,  but,  on  the  contraiy,  a 
great  inconvenience  to  the  owner  of  the  inheritance,  from  keeping  the 
term  alive.    It  was  true,  that  in  1802,  O.  Sharp  covenanted  for  the  pro- 
duction of  the  deed  of  1755 ;  he  did  not,  however,  assign  the  tern,  bat 
only  said,  **  I  find  this  deed  in  my  possession,  and  I  covenant  to  produce 
it."    H.  Sharp  treated  the  term,  therefore,  as  subsisting  in  parchsKfit, 
but  said  nothing  as  to  whether  it  was  then  subsisting  in  uterest,  or  doC. 
The  case  of  Doe  v.  Scott  was  very  different  from  this ;  there  the  term  had 
been  dealt  with  as  subsisting,  and  it  would,  besides,  have  been  prejoflficial 
to  the  owner    of  the  inheritance  if  a   surrender  bad    been  prenuacd. 
Mr.  Justice  Bayley  therefore  thought,   that  the  learned  Jadge  (Pari) 
was  quite  right  in  his  directions  to  the  Jury  on  this  point. 

At  length  it  became  necessary  to  decide,  that  a  term,  nnder  certain  cir- 
cumstances, might  be  presumed  to  be  surrendered  i^a^isf  a  purchaser  or 
mortgagee,  as  before  it  was  settled,  that  such  a  presumption  might  be 
made  in  bis  favour  only.  This  was  adjudged  on  solemn  argument  and  de- 
liberation by  the  court  of  King's  Bench  m  Doe  v.  fftlder,  S  Bam.  ^  AM. 
787.  (1819.)  The  judgment  of  the  court  in  that  agitated  case,  as  delivered 
by  Lord  Chief  Justice  Abbott,  contains  a  statement  of  thefact%  and,  if 
it  be  a  case  not  exactly  satisfactory  to  an  equity  lawyer,  it  is,  at  least, 
consistent  with,  and  built  upon  the  previous  decisions  of  the  coart, 
wherein  it  was  determined,  and  it  must  be  acknowledged,  that  it  com- 
prises man;^  cogent  reasons  in  equity  and  justice  to  support  it.  The  im- 
portance of  the  case,  and  the  very  apposite  remarks  of  the  learned  Jndre, 
will  form  the  best  excuse  (if  any  be  wanting)  for  the  det;iiled  extiain 
which  it  is  considered  requisite  to  insert  here.  The  court,  after  taking 
time  to  consider,  pronounced  judgment  as  follows  :— 

*'  This  was  an  action  of  ejectment  tried  before  my  Brother  Park,  ^  tb^ 
last  assises  for  the  county  of  Sussex,    The  title  of  the  lessor  of  the  piiiLtiff 
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decree  agaiuM  H.  to  pay  or  be  foreclosed  of  redemption.    One 
qoe^tion  was^  whether  the  plaintiffB  should  be  admitted  to  set 


was  upon  a  judgment  recovered  in  the  year  1808,  against  Ricbard  New*  kTttnDXnr 
man  for  80002.,  and  a  writ  of  elegit  and  inqniiition  uiereopon  in  the  year  tftftit. 
1818,  finding  Richard  Newman  sebed  in  fee  of  the  premises  in  question. 
It  was  further  proved^  that  the  defendant  occupied  the  land  as  a  tenant, 
and  had  declared  that  he  conridered  it  to  belong  to  Richard  Newman,  and 
had  delivered  to  him  a  notice  of  the  judgment  received  io  June  1818  from 
the  lessor  of  the  plaintiff.  On  the  part  of  the  defendant  it  was  proved,  that 
on  the  33d  June,  1763,  F.  H«  Naylor  had  conveyed  the  premises  in  question 
inter  alia  to  T.  Carter,  for  a  term  of  1000  years,  by  way  of  mortgage,  for 
secorins  the  sum  of  60002.  That  in  the  year  1779  the  mortgage  viras  paiid 
off,  and  deeds  were  then  executed,  whereby  In  effect  the  term  was  assigned 
to  T^.  Dcnman,  in  trust  for  J.  Newman  (a  purchaser  of,  the  premises),  and 
to  attend  the  inheriUnce.  That  in  the  month  of  October,  1814,  the  said 
R.  Newman,  to  whom  the  premises  had  descended  from  the  purchaser 
J.  Newman,  made  a  settlement  on  his  intended  marriage,  whereby  he  con« 
veyed  the  premLnes  to  trustees  and  their  heirs,  to  the  use  of  himself  for  life, 
with  remainder  to  his  intended  wife  for  life,  remainder  to  the  issue  of  the 
marriage,  and  reversion  to  himself  in  fee.  That  in  the  year  1816  the  said 
R.  Newman  and  bis  wife  conveyed  tlieir  life  estates  and  bis  reversion  iu 
fee  to  Sarah  Newman  the  mother  of  lUchard,  as  a  security  for  1163/.,  which 
appears  to  have  been  money  due  from  him  to  her.  That  Mrs.  Newman  the 
mother  died  in  the  year  1817,  having  previously  devised  her  interest  to 
some  other  relations  [under  whom  the  defendant  claimed  as  tenant].  That 
W.  Denman  to  whom  the  term  had  been  assigned,  in  trust  to  attend  the 
inheritance  as  aforesaid,  died  about  four  vears  ago,  and  that  on  the  19th 
March  last  [after  the  commencement  of  the  ejectment]  his  son  took 
out  administration  to  him,  and  executed  a  deed,  purporting^  to  be  an 
assignment  of  the  term,  to  a  person  therein  named,  in  trost  for  the  de- 
visees of  Mrs.  Newman,  the  mother.  Upon  this  evidence  two  questioaft 
were  made  at  the  trial ;  whether  the  term  might  be  presumed  to  have  been 
surrendered  and  merged  in  the  inheritance ;  and  if  it  might  not,  then  whe- 
ther it  was  a  trust  witliin  tlie  lOth  section  of  the  statute  of  fraods,  8o>as  not 
to  stand  in  the  way  of  the  execution  on  the  judgment"  [As  to  this,  see 
postea,  Ch.  XIV.J  Upon  this  latter  point,  however,  it  was  not  necessary 
for  the  learned  Judges  to  pronounce  any  judgment,  because  they  were 
of  opinion  that  a  surrender  of  the  term  mi^t  uiwfully  and  reasonably  be 
presumed. 

''  It  is  obvious,''  continued  the  Lord  Chief  ^Justice,  **  that  if  such  a  snrren*   Pttmnniiom 
der  had  been  made,  it  would  probably  not  be  in  the  power  of  the  plaintiff  i^dr  agitm$t 

favcmr^ 

Aoacsfy. 
agavut  the  owner  of  the  inheritance,  the  former  instances  being,  as  it  was  * 

said,  all  cases  of  presumption  in/aooiir  of  such  owner.  But  wis  proposi- 
tion appears  to  be  too  extensively  laid  down.  One  of  the  instances  in 
which  it  has  been  said  that  a  surrender  shall  be  presumed,  is  the  ease  of  a 
mortgagor  setting  up  a  term  against  his  own  mortgagee ;  and  tiiis  is  said 
generally  and  without  distinction  between  a  mortgagee  in  fee  or  for  years. 
Hut  if  such  a  term  be  set  up  against  a  mortgagee  for  years,  and  a.sorrender 
presomed,  the  presumption  is  made  against,  and  not  in  favour  of  tlie 
owner  of  the  inheritance.  It  is  made  against  his  interest  at  the  time  of  the 
trial,  but  in  favour  of  his  honesty  at  the  time  of  the  mortgage ;  for  if  tlie 
term  existed  at  the  time  of  the  mortgage,  he  ought  in  honesty  to  have  se- 
cured tlie  benefit  of  it  to  the  mort^igee  at  that  time,  and  not  to  have  re- 
served it  in  his  own  power,  as  an  instrument  to  defeat  his  mortgage.  And 
upon  tlie  same  principle  on  which  a  surrender  is  presumed  in  the  case  of 
mortgagor  and  mortgagee,  it  misht  reasonably  be  presumed  in  the  present 
cajic,  though  the  principle  is  applicabie  not  to  the  judgment  creditor  bat  to 
otlit-r  persons. 

««  One  of  the  general  •grounds  of  a  presumption  Is,  the  existence  of  a  state   GrmU  prtiumed 
of  things  which  may  most  reasonably  be  accounted  for,  by  supposing  tlie   rfrighi  rfwrnf/^ 
matter  presumed.    Thus,  the  long  enjoyment  of  a  right  of  way  oy  A.  to  his  /rojn  \m^ 
house  or  close,  over  the  land  of  IS.,  which  is  a  prejudice  to  the  land,  may   fU9ge. 
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aside  the  exteot  on  payment  of  what  was  due  on  the  statute 
without  paying  off  the  2000/.  due  on  the  second  mortgage  to  B. 


ATTCDiDAMT 
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moat  reasonably  be  accounted  for,  by  snppotinf;  a  grant  of  such  right  by  tbft 
owner  of  the  land ;  and  if  such  a  rij^iit  appear  to  have  existed  in  ancient 
timet,  a  long  forbearance  to  ricercise  it,  which  must  be  inconvenient  and 
prejudicial  to  the  owner  of  the  house  or  close,  may  most  reasonably  be  ac- 
counted for  by  supposing  a  release  of  the  right.  lu  the  first  clas»  of  cases, 
therefoie,  a  grant  of  the  right,  and,  in  the  latter,  a  release  of  it  is  prr- 
sunied.  Where  a'term  of  years  becomes  attendant  upon  the  reversion  and 
inheritance,  either  by  operation  of  law,  or  by  special  declaration,  npon  the 
extinction  of  the  objects  for  which  it  was  created,  the  enjoyment  of  the 
land  by  the  owner  of  the  reversion  thus  become  the  ceMtmi  qne  tnut  of  the 
term,  may  be  accounted  for  bv  the  union  of  the  two  characters  of  cestm 
qne  tmai  and  inheritor,  and  witJiout  supposing  any  surrender  of  the  tem : 
and  tker^ore  in  general  auch  enjoyment ,  though  it  may  be  of  very  long  contiiM- 
«Nce,  may  poaaibly  fun^ith  no  ground  to  preaume  a  surrender  qf  the  term.  Bat 
where  acts  are  done  or  omitted  by  tlie  owner  of  the  inheritance,  and  per* 
s  sons  dealing  with  htm  as  to  the  land,  which  oucht  md  reasonably  to  be  doi:r 
or  omitted  if  the  term  existed  in  the  hands  of  a  trustee,  and  if  there  do 
not  appear  to  be  any  tiling  that  should  prevent  a  surrender  from  havib* 
been  made  in  such  cases,  Sie  things  done  or  omitted  may  most  rcasonahij 
be  accounted  for,  by  supposing  a  surrender  of  the  term ;  and  therefore  a 
surrender  may  be  presumed. 

«*  We  think/'  continned  Lord  C.  J.  Abbott,  <'  there  are  sndi  things  in  tlx 
present  case.  In  the  year  1814,  Richard  Newman  the  debtor,  and  tlien 
owner  of  the  inheritance,  made  a  settlement  upon  his  intended  marria;:e, 
which  took  place  immediately.  Upon  such  an  occasion  tlie  title  and  litk 
deeds  of  the  hnsband  would  probably  be  looked  Uito  by  professional  mcUt 
on  tlie  part  of  the  husband  at  least,  if  not  on  part  of  the  wife  also ;  and 
notwithstanding  the  assertion  of  one  of  the  learneil  gentlemen  [Mrl  SugdtB], 
who  argued  this  case  on  tlte  part  of  the  defendant,  and  by  whom  we  were 
informed  that  it  is  not  usual,  on  such  occasions,  to  take  any  notice  of  an 
outstanding  satisfied  term,  we  cannot  forbear  thinking  that  such  a  term 
always  ongfit  to  be,  and  frel|nently  is,  in  some  way  noticed,  either  by  tke 
deed  of  settlement,  or  by  some  separate  instrument ;  because  if  it  be  not 
noticed,  and  the  termor  be  not  called  upon  to  assign  the  term  to  the  a$is 
of  the  settlement,  nor  any  declaration  of  tru9t  made  of  it  to  those  n»es,  it 
may  afterwards  be  made  an  instrument  of  defeating  the  settlement.  l1ie 
title  deeds  usually  remain  with  the  husband  ;  and  if  be  be  driven  by  neces- 
sity to  borrow  money,  he  may  meet  wjth  a  lender  who  has  no  notice  of  the 
settlement,  and  may  by  handing  over  his  deeds,  and  obtaining  an  assign* 
mfent  of  the  term  to  him,  and  other  conveyances,  give  to  him  a  title  that 
must  prevail  both  at  law,  and  in  courts  of  ec|oity,  against  the  settlemeoL 
The  supposed  practice  of  taking  no  notice  of  outstanding  terms  on  siidi 
an  occasion  appears  to  have  been  insisted  npon  before  Lord  Hardwicke,  ia 
the  case  of  IViltoughby  v.  ff^iUoughby,  as  applied  to  mHrria«;e  settienieoti 
and  purchases.  But  that  very  learned  Judge,  in  giving  his  judgment  ia 
that  case,  says,  he  had  inquired  of  a  very  learned  and  eminent  coiivcvsinrfr, 
and  could  not  find  that  there  had  been  any  such  general  rale,  it  in  the 
present  case  it  bad  appeared  that  the  deeds  relatins  to  the  term  were  deli- 
▼ered  to  the  trustees  or  tlie  marriage  settlement,  as  one  of  tlic  securities 
of  the  settlement,  the  caae  wauU  hnve  aiood  on  a  rery  different  ground. 

**  The  marriage  settlement,  however,  is  not  tlie  only  question  on  which 
we  think  it  may  most  reasonably  be  supposed,  tliat  this  terra,  If  existing, 
would  have  been  brought  forward.  It  appears  that  in  1816,  the  same 
Richard  Newman,  being  then  indebted  to  his  mother,  and  desirons  of  gitiuj; 
her  security  fbr  the  debt,  prevailed  upon  his  wife  to  join  with  him  in  coik 
veying  to  her  the  interests  they  derived  under  the  settlement.  Upon  this 
occasion,  an  assignment  of  the  term,  or  a  delivery  of  the  deeds  relating  ta 
it,  would  undoubteiily  have  been  roost  important  acts  in  favour  of  tlie  rnori- 
gagee,  because  they  would  have  protected  tlie  mortgagee  against  any  sob- 
sequent  u.se  of  the  term  to  defeat  her  mortgage.  On  both  these  orea»ii>a«, 
therefore,  the  term,  if  existing,  could  not  have  been  wholly  disregarded, 
without  either  want  oF  integrity  on  the  part  of  Richard  Newman,  or  waitt 
•f  care  and  caution  on  the  part  of  the  ptofcssiuual  men  engaged  m  tho«e 
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until  the  statute  was  satisfied^  not  according  to  the  justice  of  the       [  ^  14  ] 
debt  hi  equity^  but  according  to  the  eateoded  value  ?    It  was 


transactions ;  and  it  is  more  reasonable  to  presume  a  prior  sarrender  of  the     attbiidaiit 
terni,  tiian  to  jtresume  $uch  deficintcies.    It  certainly  might  not  unreasonably  term. 

be  left  to  a  jnry  to  consider  to  what  cause  they  would  attribute  these  omis-    Asngnment 
sions  ',  and  tliis  was  dune  at  the  trial.    It  is  true  that  an  assignment  of  the   pendenU  lUe   . 
term  wai  taken  a  few  days  before  the  trial  for  the  alleged  benefit  of  tlie   a«  avail  to  rt^ 
K'g-dtees  of  the-  mortgagee,  Mrs.  Newman,  on  whose  behalf  the  present   6a^  presump- 
cai»e  was  defended.    But  this  tardy  act  cannot  be  of  any  avail,  and  leads   tion* 
not  to  any  presumption.    The  assignment  was  made  by  the  administrator  of 
•the  person  in  whom  tlie  term  had  been  vested  ;  and  the  administrator  would 
probably  be  ignorant  of  any  previous  sunr4  nder  made  by  the  intestate.    The 
time  for  dealing  with  the  term,  on  behalf  of  the  mortgagee,  was  the  date  of 
the  mortgage.  . 

*'  An  actual  assignment  of  the  term  is  more  regarded  than  Its  mere  qnirs*  ^"'^">^'  ^tf 
cent  existence.    It  will  defeat  tlie  title  to  dower,  which  iU  existence  only   '^rtamoi^re' 
will  not,  according  to  the  case  of  MaundreU  v.  Mauudrell,  7  Ves.  667,  and   «'«''«^»  **«« 
10  ibid.  «46,  and  the  cases  tliere  cited.    These  observations  respecting  the   w*.V«*j «*-•«'«' 
settlement  and  the  mortgage,  receive  additional  force  from  the  consideration  ^xuttnce, 
of  tlieir  dates.    They  were  both  long  subsequent  to  the  Judgment,  and  they  - 
are  the  acts  of  a  person  materially  interested  in  protecting  the  land  from 
tiie  judgment,  and  excluding  all  qnestions  on  the  suMect  of  priority  or 
otherwise  in  tiie  case  of  the  settlement,  for  the  sake  of  his  intended  wife, 
and  the  issue  tliat  he  mi|;ht  expect  by  her ;  and  in  the  case  of  the  mort- 
gage, for  the  sake  of  the  mortgagee,  to  whom  he  was  so  nearly  related,  and 
wlio  was  evidently  a  favoured  creditor.    And  it  atnnot  be  denied  thai  an 
actual  assignmtnt  qf  the  term  would  have  been  in  many  respects  more  operative 
ag^antl  the  judgment  than  its  tnere  exiatence.    In  the  case  of  the  mortgage,  it 
would  have  put  an  end  to  all  question  on  the  statute  of  frauds,  by  making 
the  termor  specifically  a  trustee  for  the  mortgagee  before  execution  issued, 
according  to  tlie  case  of  Hunt  v.  Coles,  1  Com.  Rep.  tf  y6."    For  these  rea- 
sons the  learned  Judges  of  the  Court  of  King's  Bench  thought  that  the 
>erdict  ought  not  to  be  disturbed,  and  that  the  lule  mtist  be  discharged  ; 
and  it  was  dis<!hargtfd  accordingly. 

Thus,  notwithstanding  the  rule  that  courts  of  law  cannot  take  cogni«  Corollary  tif 
zauce  of  trusts  (fer  Lord  Kenyon,  C.  J.  7  T.  R.  46),  the  doctrine  of  attend-  ^^  ^*  HOd^. 
ant  tenns  and  ot  trusts  wherewith  the  legal  estate  is  clothed,  are  become 
mature  doctrines  in  courts  of  law;  and  they  now  depart  in  some  measore 
from  tlieir  rigid  rule  of  Considering  every  term  to  be  a  term  in  gross  merely. 
Tliey  look  into  the  intent  and  meaning  of  the  parties  ;  take  notice  of  tlie 
cestui  que  trust ;  and  ezamuie  and  detera^inc  on  the  curcnmstances,  in  re- 
ference to  the  consistency  of  his  estate  with  the  declared  object  of  the 
original  deed. 

A  few  observations  remain  to  be  made  on  the  above  mentioned  pamphlet  Observatious  on 
which  has  so  forcibly  attracted  the  attention  of  the  public.  Equity  lawyers  ^^  pan^hlet, 
must  reprobate  the  introduction  of  eqnitaW^  doctrines  into  courts  of  law. 
This  being  premised,  we  are  in  possession  of  neariy  tlie  whole  total  amount 
of  objection  to  the- late  case  of  Doe  v.  Hilder^  as.  summed  up  bv  the  learned 
author  of  that  ingenious  pamphlet  The  dicta  of  the  present  Chancellor  are 
much  relied  on,  to  shew  his  dissent  from  tlie  decisions  which  have  been 
pronounced  by  the  court  of  King*fl  Bench  on  this  subject.  Bnt  Lord  Eldon 
does  not  boldly  and  decisively  declare,  that  be  would  consider  a  term  sub- 
sisting, which  the  Judges  on  his  right-band  would  presume  surrendered. 
In  equity  there  is  no  settled  data  on  the  subject ;  in  fact  nothing  but  doubts 
and  (what  the  editor  conceives  to  be,  when  attentively  investigated)  un- 
warrantable inferences  from  Lord  Hardwicke's  obserratious  in  kVittaughbp 
▼.  l^illoughbyf  which  Lord  Uardwicke  himself  would  never  have  sanctioned. 
And  it  b  very  remarkable,  that  tlie  learned  author  of  the  pamphlet  nnder 
consideration  should  place  so  much  stress  on  the  very  observations  of  Lord 
Hardwicke,  which  by  his  own  shewing,  in  his  excelleut  Treat,  on  Vend.  He 
Pur.  p.  568,  5tli  edit,  are  never  relied  on  in  practice.  To  the  quotation 
from  Lord  Hardwicke's  judgment  in  hViUoughby  v.  h  illoughbyf  as  expressed 
in  the  words  of  the  firstly  cited  ca»e  in  this  section  of  the  note,  the  learnrd 
goutlenuiu  ad<l«,  (Sugd.  Vend,  ^k  Purch.  568.  5th  edit)-'' I1iis  however  is 
iiever  rehed  on  in  practice."    it  may  then  be  asked,  why  so  strenuously 
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objeeted  thtC  the  ddietidMrt  B.  hid  not,  in  bk  laor^ge  diade 
after  die  plaintifi'  nortgage,  ell  tbe  leode  mortgaged  before  to 


arrem»Airf     propote  ft  fa  Iheorf,  u  Hie  basis  of  an  armmeoty  against  an  vaaidBiaos 

vaaM.  4ecision  of  the  foar  Judges  of  the  Coort  of  King^s  Beneh  ? 
€>ii€€iim  fivm  The  rale  at  Inw,  it  mav  be  said,  Interferes  with  the  eqaitaUe  doctiiuts  of 
ruk  of  law  in-  notice  and  priority,  so  that  If  a  mortgagee  withoot  notice  of  preTions Jndg^ 
itfftfk^f  wUk  ntents  and  incnmOTances,  were  to  procure  an  assignment  of  an  outstanding 
raJes  to  «9«/ty  satisfied  term,  which  had  been  once  assigned  to  attend  the  inheritance,  he 
muontd*  Is  afterwaids  to  be  told  that  the  term  wmch  he  has  thus  acquired  with  w 

much  caution  and  diligence,  wiil,  in  a  court  of  law,  t>e  presonMd  to  liave 
been  sarrendefed ;  and  flierefore  that  In  the  end  it  will  prore  perfectly 
useless  to  him  i  and  hence  it  may  be  said  a  mortgagee  or  purchaser  caa 
never  Imow  when  he  Is  sal^.  Hut  It  should  be  remembered,  that  the  rale 
In  equity  as  to  priority  is,  that  he  who  has  the  legal  estate,  which  is  availahle 
at  law,  has  the  prenrable  title;  and  therefore  it  behoTCS  a  purchaser  or 
BMirtgagee,  before  he  takes  an  assignment  of  a  term,  to  ascertain  whetter 
It  comprises  such  a  legal  estate  as  will  support  an  ejectment  at  law,  and  is 
a  tenn  in  no  way  Kable  to  be  hnpcached  or  affected  by  the  at>oye  doctriae 
•f  presumed  surrenders.  Stating  the  equitable  rale  at  this,  tbe  rule  at  law, 
•o  far  as  it  has  gone,  may  now  be  considered  as  exhlbithig  a  eleur  and  cer- 
tain poftalafum  for  aseertaming  the  cases  wherein  surrenders  nay  be  prr- 
anmed,  which  in  general  terms  mav  be  described  thus :— The  court  wtH 

C'esmne  a  surrender  of  tfie  term.  If  there  are  any  drcumstanees  aflbrdiag 
ferenee,  that  the  parties  on  former  changes  of  the  property,  coMidered 
the  term  as  merged  and  extinct ;  and  their  not  taking  an  actmd  asstgnmcac 
of  It,  or  a  dechvatlon  from  the  trustee,  at  a  time  wtou  there  is  cTerr  rea- 
son to  suppose  they  had  tiie  means  of  makfaig  themseWes  acquainted  with 
the  creation  and  subsequent  assignments  of  i&  term,  will  furnish  good  evi- 
dence to  presume  their  abandonment  of  all  benefit  to  be  derired  from  it ; 
and  of  a  consequence,  since  the  term  can  be  serviceable  to  no  other  per- 
sons, their  consideration  that  the  term  is  extinguished  and  gone. 
fFAaf  thtuM'         There  must  be  something  to  keep  alive  tiie  term  from  time  to  time.    A  rs- 
ttoMua  wUl  re-    dtal  that  tiie  term  is  existing,  in  a  deed  which  is  executed  by  the  tmstne ;  the 
kmi  frtmtmpHm  mention  of  the  term  in  a  special  case,  or  in  a  special  verdict  as  a  bar  to  re* 
rf  mrnnder.      oovery ;  a  declaration  by  the  trustee  that  he  stands  possessed  of  the  term  ia 

trast  Ibr  the  new  purchaser  or  mortgagee ;  and  an  actual  assiguancni  of  the 
term  in  trast  for  toe  purchaser  or  morqpigee  on  every  snbstamial  chmige  sf 
ownership,  are  among  the  circumstances  which  it  has  been  held  will  hesnfr 
elent  to  prevent  the  presumption  of  a  surrender;  but  the  mere  mentloo.of  the 
deeds  creating  and  assigning  Ae  term,  and  a  declaration  by  tiie  parties 
without  the  concurrence  of  the  trustee  that  all  terms  shall  be  held  in  trust  for 
eie  purchaser  or  mortgagee,  will  not,  it  seems,  be  enonrii  to  rebut  the 
presumption  that  the  term  has  been  surrendered.  And  liere  It  saay  be 
asked,  (with  these  propositions  in  view}— 'Is  It  difficult  to  sajr  In  what  cases 
terms  for  years  may  be  presumed  to  be  surrendered,  or  in  what  cases  lenas 
Ibr  years  may  be  relied  on  ?  Is  there  that  confusion  in  ttie  doctrine— that 
removal  of  Uie  ancient  land-marks  of  raal  property— that  discrepancy  be* 
tween  the  old  and  modera  doctrine  of  the  court,  as  is  stated  or  hinted  at 
In  the  above-mentioned  pamphlet  ?  or  is  tiiera  any  reason  for  charging  the 
court  of  King*s  Bench  with  proceeding  on  an  arbitrary  rale,  astasput^  by 
another  ingenious  pamphlet ;  see  **  An  inquiry  whether  attendant  trast 
terms  are  liable  to  the  execution  of  a  judgment  creditor,  by  Robert  Gteus 
Hall,  Esq."  p.  S6  P  Is  there  any  discordancy,  between  the  Judgment  in  B$e 
ir.  HUdir  and  the  iudgments  and  opinions  ot  ti;e  learned  common  law  Judgrs 
in  the  ten  preceding  cases  on  this  head  of  law  P  Can  observations  be  well 
Ibunded,  which  on  a  review  of  these  ten  prerions  decisions  terminate  ia 
^  doubts,  whetiier  a  surrender  ought  to  have  been  presumed  in  J>ae  ▼.  WUer^ 

And  when  it  Is  said,  **  th«e  was  no  circumstance  [in  that  case]  whidi  pohit- 
ediy  called  for  an  assignment  of  the  term  before  the  period  when  one  was 
made,"  it  may  l>e  foruier  asked,  (conceding  the  pout  for  argument's  sake, 
Cluit  no  assignment  was  necessary  on  the  descents  and  marriage,)  was  not  sn 
asstomeat  absolutely  requisite  on  the  mortgage  to  Mrs.  Newman  in  i9i6^ 
And  the  language  of  the  court  highly  ftvours  the  supposition,  diat  if  sn 
administration  had  been  tlien  taken  out,  and  the  term  at  thaf  time  actually 
assigned,  belng.in  fact  nearly  foar  years  before  the  CDUHBeDeeaeBt  of  the 
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the  plaiittiffs,  but  only  part  thereof,  tnd  that  the  etatale  covered 
the  whole ;  aud  that,  although  the  defendant  B.  might,  by  the 


ejectment,  instead  of  nearljr  a  year  after  it  (a  circnmstance  much  relied  on     ArrsiiDAirr 
by  t«ecoort^  no  pretnmption  that  the  term  was  surrendered  would  have  tehbc. 

arisen.  It  is  impossible  to  anticipate  the  judgment  of  the  court  in  such 
case ;  but  every  probability  concurs  to  warrant  the  supposition,  that  such 
would  be  its  determination. 

Indeed,  the  learned  author  of  the  pamphlet  so  often  alluded  to  has  stated   Cose  dmee  Do€ 
in  a  fourth  edition,  that  since  the  report  of  Doe  ▼.  BUder^  an  ejectment  was   wMUder^  wKert 
brought   at   the  assizes  for  Sussex,  by  other  claimants,  against  Pntland,   held  that  gene*  • 
who  recovered  in  the  former  ejectment,  and  that  upon  proof  of  a  mortgage   ral  deelaraium 
in  fee  to  one  Thomas  Markwick,  in  1814,  by  Richard  Newman,  the  son,  who    ^  trust,  with 
afterwards  made  the  marriage  settlement,  (which  mortgage  contained  a  mention  qf  deed 
general  declaration  of  trust  of  all  terms  of  years  for  the  mortgagee,  but   ta  eeheduU, 
without  any  specific  allusion  to  the  term  in  question,  except  what  arose  from   emmgh  to  keep 
the  meution  of  the  deed  creating  it,  in,  u  schedule  to  such  mortgage,)  the   <<nii  oitve* 
term  was  decided  to  be  subsbting,  and  not  surrendered,  a9  presumed  on  the 
former  trial.    Now  though  it  is  conceived  that  this  general  declaration  and 
allusion  to  the  term  by  schedule,  would  not,  in  consistency  with  the  elevea 

Srevious  decisions  of  the  Court  of  King*s  Bench,  be  enough  to  warrant  the 
etermination  which  is  stated  to  have  ensued,  yet  it  shews  snfiicieatly, 
tliat  if  in  Doe  v.  HUder  there  had  been  an  actual  assignment  of  the  term 
four  years  previously  to  the  commencement  of  the  action  of  ejectment,  tfa« 
term  would  not  have  been  presumed  surrendered. 

In  the  case  at  the  Assizes  it  is  obvious  that  the  court  and  parties  pro*  That  Urn  gac^i 
ceeded  on  the  same  general  idea,  that  some  recent  recognition  of  the  term  twmed* 
was  necessary  to  continue  its  existence,  for  otberwise  why  should  the  mort- 
gage (which  it  is  presumed  was  satisfied)  have  been  adduced,  but  merely  to 
shew  that  the  parties  io  1814,  considered  the  term  as  subsisting?  The  mere 
general  declaration  and  schedule  were,  it  is  conceived,  insufficient  for  that 
purpose,  or  supposing  them  sufficient,  then  the  mortgagee  knew  that  the  legal 
estate  was  outstanding,  and  yet  run  into  danger  with  full  warning  of  the 
consequences ;  conduct  wiiich  in  common  fairness  ought  not  to  be  attributed 
to  him.  A^ain,  can  it  be  supposed  that  the  mortgagee  would  have  advanced 
lus  money  if  he  were  aware  (hat  there  was  any  probability  of  losing  it, 
which  must  have  been  the  case  if  tlie  term  be  considered  as  subsisting  and 
ontstanding  when  the  money  was  advanced.  The  truth  is,  that  liaviag  the 
deeds  creating  the  term  (the  best  evidence  of  a  surrender  next  to  an  actual 
assignment^,  lie  in  reality  considered  the  term  as  presenting  db  hostile  ap« 
pearance,  which  he  could  no  otherwise  do  than  by  considering  it  as  merged  ? 
but  out  of  caution  a  general  declaration  is  added ;  and  the  deeds  creatina 
and  assigning  the  term,  must  of  necessity  be  mentioned  in  the  schedule,  and 
therefore  no  general  allusion  to  them  can  of  itself  afford  any  indication  of 
intention,  that  the  term  was  specifically  singled  out  as  an  existing  interest 
or  estate  in  the  premises.  It  has  been  more  than  once  determined,  that 
neither  a  general  schedule  of  deeds,  nor  a  declaration  of  trust  to  which  the 
trustee  is  not  a  party,  will  separately  be  sufficient  to  raise  the  presumption 
that  the  term  is  subsisting,  and  tlteir  combined  efiect  must,  it  is  conceived, 
be  equally  impotent.  An  important,  tliough  unintended  concession  is 
yielded  by  these  new  facts  i— 

The  production  of  additional  circumstances  raises  the  presumption  that   Argwmni  ^ 
the  circumstances  before  adduced,  were  not  considered  sufficient.    The  foAed byUm 
parties  in  the  assize  cause  exemplify  this  position.    They  produce  the  mort*   coa/fnnaliea  ef 
gage  of  1814,  and  obtain' a  verdict  on  tlie  merits  of  a  clause  found  in  that   Doe  ▼•  HUd^Tm 
deed.    Without  tliat  clause  the  case  would  have  exactly  resembled  the 
previous  case  of  Doe  v.  HUder^  where  a  different  verdict  for  the  want  of  a 
similar,  or  rather  a  stronger  clause  was  recorded.    The  clause  therefore  in 
the  deed  of  1814,  is  highly  essential  to  the  question  of  law.    In  fact,  the 
point  of  law  turns  entirely  upon  it.    And  the  learned  author  of  the  pamph* 
let  under  consideration,  evinces  a  similar  conception  of  the  importance  of 
the  additional  circumstances  (though  for  a  different  end)  by  brining  them 
forward  in  the  fourth  edition  of  his  pamphlet.  If,  then,  it  be  admitted  that 
these  new  facts  are  material  to  the  point  of  law,  it  follows  that  a  suspicion 
of  the  correctness  of  that  Jaw,  without  thoM  additional  facts,  must  be  iU 
founded  and  aispUccd. 
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purchase  of  the  statute,  defend  himself  against  the  plaintiff,  as 
to  what  was  in  his  mortgage,  yet  he  could  not  as  to  auch  lands 


ATTEKDAMT 
TERM. 

NecfMity  of 
t^nmeut  of 
terms  on  mar- 
riage  Irtcfttoc- 
iiont. 


lUusiratiim  «/ 
different  bear- 
iiif^a  <{/*  rule  in 
law  and  equity 
•ft  attendant 
termi. 


Unneceiaary  to 
agcertain  pre* 
vise  moment  qf 
surrender. 


Sir  Thomas 
Plumer^s  op* 
yrocal  of  Mr, 
Sugden*s 
pamphlet. 


Then,  it  is  said,  the  presnmption  in  Doe  ▼.  Hilder  has  let  in  tfae  judgment 
creditor  on  tlie  estates  provided  for  tlie  wife  and  cliildren  by  the  taiamage 
setUement.  It  is  true,  it  has,  and  tlie  only  way  to  have  prevented  tSd 
would  have  been  to  have  talien  an  assis^nnient  of  the  attendant  term  at 
the  time  tlie  marriage  tooii  plare,  whicli  shews  that  an  actual  assipiment 
of  the  term  was  necessary  to  shelter  the  uses  and  estates  limited  by  the 
settlement  from  latent  incumbrances ;  and  thoueli  it  may  not  be  a  common 
case  to  assign  attendant  terms  on  such  occa9ions,  yet  there  is  no  well- 
founded  reason  for  the  omission  ^  and  now  every  prudent  practitioner  will 
remember  to  call  for  an  assignment  of  all  outstanding  attendant  terms 
on  marriage  transactions,  and  will  either  combine  that  assignment  in  the 
marriage  settlement,  or  effect  it  by  a  separate  instrument.  And  it  is 
wortby  of  remark^  that  though  of  late  years  it  may  not  have  been  the 
^practice  on  marriage  settlements  to  re«assign  attendant  terms  to  new  tms- 
tees,  yet  two  instauces  of  such  assignments  are  preserved  by  Mr.  Newnam 
in  the  second  volume  of  his  Conveyancer  (8vo.  edition),  ps.  594  and  407, 
the  first  **  an  assignment  by  indorsement  of  a  term  to  attend  the  nses  of 
a  marriage  settlement,^'  drawn  by  Mr.  Morgafl,  and  the  second,  an  <*  assign- 
ment of  a  term  by  a  separate  deed  in  trust  to  attend  the  uses  of  a  mar* 
riage  settlement,"  drawn  by  Mr.  Horsman ;  and  such  a  declaration  of  trust 
to  wait  on  the  nses  of  a  settlement  is  a  common  form  to  be  found  in  most 
manuscript  collections  of  precedents. 

Strictly  speaking,  every  term  at  law  is  a  term  in  gross.  The  attendancy 
is  in  equity,  and  courts  of  law  ought  not,  neither  do  they  to  the  fall  extent 
of  the  wor^s,  look  into  or  regulate  the  mode  andmanner  of  that  attendancy. 
There  must  then  be  a  subsisting  term  at  law  before  a  court  of  equity  can 
clothe  t(  with  a  trust;  there  must  be  tlie  basis  of  an  unimpeachable  legal 
estate  before  the  superstructure  of  a  trust  can  be  erected  on  it.  It  is  there- 
tore  a  preliminary  enquiry  to  ascertain  at  law  whether  the  term  be  existing. 
If,  then,  we  find  that  A.  purchased  the  estate  twenty  years  ago,  has  been 
in  possession  ever  since,  has  the  custody  oC  tlie  deeds  creating  and  assign- 
ing the  term  to  a  tnistee  for  the  last  vendor,  and  has  enjoyed  an  ondistnr^ 
occupation  of  the  estate,  without  any  acknowledgment  to  the  trustee  of  bis 
interest  in  the  premises,  it  is  a  fair  presumption  to  say,  that  at  law  (where 
the  trust  to  attend  the  inheritance  for  the  vendor,  his  heirs  and  asatgns,  is 
or  oiight  not  to  be  viewed)  the  term  is  snrrendered  or  barred  by  adverse 
possession  ;  for  in  such  a  case,  supposing  the  term  to  be  a  term  in  the  gross, 
It  is  obvious  the  trustee  coulcl  notiiave  maintained  ejectment  against  a  por- 
chascr  who  has  had  twenty  years  possession  as  before  mention^. 

And  as  to  fixing  on  the  precise  moment  of  time  when, tlie  presnmption 
takes  place,  it  is  sufficient  to  discover  that  the  cireumstances  are  such,  that 
on  the  authority  of  the  decided  cases  a  presumption  will  arise.  When  a 
right  of  way  is  claimed  and  proved  by  preiscription,  a  grant  is  presnmed ; 
but  no  one  ever  heard  of  presuming,  either  the  parties  names  or  the  date  of 
the  grant,  much  less  the  precise  moment  of  its  commencement.  The  wordi 
and  eflfect  of  grant  are  presumed,  but  not  the  deed  of  grant  itself  io  an  its 
technical  formality. 

Tlie  writer  of  this  note  cannot  close  his  remarks  on  the  above-mentioned 
pamphlet,  without  alluding  to  what  fell  from  the  court  in  CkoimondeUy  v. 
Clifitonj  t  Jac.  &  Walk.  158.  (1891),  which,  on  a  cursory  view,  may  be  mis- 
taken for  a  general  approval  of  the  whole  contents  of  that  celebrated  and 
ingenious  performance  the  merits  of  which  we  are  now  considering.  Sir 
Thomas  Plnmer,  M.  R.  said,  he  was  disposed  to  pay  mora  attention  to  the 
pointed  opinion  of  one  of  the  counsel  for  the  plaintiff,  whose  learning  and 
experience  entitled  him  to  great  respect  and  attention,  than  to  the  doctrine 
which  he  so  strongly  advocated  in  the  arguments  for  his  client.  According 
to  that  representation  it  **  should  seem,  Siat  notwithstanding  the  arguments 
and  opinion  delivered  in  the  present  case,  an  old  tefm  was  sfiil  wntimud^  to 
he  held  by  conveyancers  in  the  same  estimation  as  btfore^  and  tne  presninptioB 
of  its  surrender  without  sufficient  ground^  was  considered  as  striking  at  the 
settled  doctrine  of  centuries,  sfiaking  the  land-marks  of  real  property,  and 
rendering  insecure  the  title  of  every  purchaser  in  the  kingdom."  >  Sir  Thomas 
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as  were  not  therein.  But  the  Chancellor  was  strongly  against 
the  plaintiffs  on  this  point,  and  a  question  of  fact  arising,  the 
case  went  off  upon  propositions.  ^ 

Plainer  concmred  in  the  jnstice  of  that  reasonini^,  but  the  doctrine  con-     ATTRtiDARi^ 
tended  for  would,  he  said,  lead  to  an  opposite  conclusion.-^The  qualified  term. 

and  cautions  remarks  of  his  Honour,  as  expressed  in  italics,  prevent  every 
possibility  of  mistake  on  an  attentive  pemsal  of  the  passage. 

To  conclude  this  section  of  the  note  with  some  concise  practical  deduc-    General  rulei 
tions,  let  it  be  remembered,  for  determin' 

1st.  That  the  Court  of  King's  Bench  has  uniformly  evinced  a  disposition   tn^  when  a 
to  presume  a  surrender  of  the  term,  when  it  is  set  up  as  a  defence  in  eject-   term  may  be 
ment.  premrtied  to  be . 

td.  That  whether  the  presumption  be  in  fiToar  of,  or  in  opposition  to   turrendered. 
the  real  owner^  it  will  not  make  any  difference,  if  the  circomstancei^  are 
sufficient  to  warrant  the  presumption. 

3d.  That  the  presumption  will  arise,  if  on  a  change  of  pr<hperty,  (except 
perhaps  in  the  instances  of  a  descent  or  devise,)  wherein  the  title  li  or 
ought  to  be  ioTCstigated,  the  term  be  passed  over  in  silence,  when  tiie  par- 
ties had  every  means  of  knowing  that  the  term  was  existing.  The  title 
is  or  onghl  to  be  investigated'  on  sales  and  mortgages,  but  whether  it 
should  be  investigated  pending  a  treaty  of  marriage,  has  not  yet  been  de- 
cided in  express  terms.  No  particular  time  is  necessary  in  or  beyond  which 
Such  changes  of  property  are  to  t^e  place. 

4th.  That  a  decUration  by  the  trastee ;  a  fecital  that  the  term'  is  subsist- 
ing in  a  deed  executed  by  the  trustee ;  a  special  verdict  or  a  special  case 
reciting  tite  term  as  on  existing  estate ;  and  an  actual  assignment  of  the 
term,  will,  singly,  (^  sufficient  to  prevent  the  presumption. 

6th.  That  the  mere  mention  of  the  deeds  in  a  covenant  to  produce  deeds, 
or  a  general  dedaratton,  not  signed  by  the  tmstee,  will  not  be  enoneh  to 

Sontinoe  the  term.    But  the  case  stated  by  Mr.  Stigden,  as  having  been 
etermined  at  the  assises,  it  must  be  recollected  is  contra,  see  p.  507.-^And, 

6th.  That  whether  the  term  has  been  assigned  to  attend  the  inhelrifance 
or  not,  appears  now  to  be  of  little  consequence  ;  but  the  term  mnst  he  satis- 
fied, otherwUe  no  presumption  will  arise.  And  the  court  will  in  no  in- 
stance presume  the  satisfaction  of  a  mortgage,  (that  is,  that  the  money  has 
been  paid)  in  less  time  than  twenty  years. 

Thus/ in  Doe  v.  Calvert,  5  Taunt.  iTO,  a  mortgage  term  eighteen  years  old,    Mortgage  tioi 
was  set  lip  as  a  defence  to  on  ejectment.  The  counsel  for  the  plaintiff  urged,  presumed  satiV 
that  as  there  was  no  proof,  that  any  interest  had  been  paid  of  late  tears  on  jud  in  leu  thaii 
the  mortgage,  it  might  be  presumed  to  be  snrrefidered ;  attd  Gfaham,  B.   twenty  yedrs, 
at  the  trial  in  the  coontnr,  being  of  that  optnioh,  the  jury  found  a  verdict 
for  the  plaintiff.     Mansaeld,  C.  J.,  however  ftiought  there  was  no  drcnra- 
stance  to  lead  to  the  supposition  that  tiM  dteed  was;  surrendered,  except  the 
eighteen  years'  time ;  and  observed,  that  If  the  deed*  had  been  assignc^d  or 
surrendered,  the  instrument  whereby  it  had  been  assigned  or  surrendered 
ought  to  liave  been  in  the  possession  of  the  plaintiff.    No  reason  was  as- 
signed to  account  why  it  was  not  there.    The  question  was,  therefore,  whe- 
ther from  the  circumstance  of  the  eighteen  years  only,  a  surrender  could 
be  presumed.    Sir  James  Mansfield  had  never  known  any  case,  in  which  a 
shorter  time  than  twenty  years  had  been  held  sufficient  to  ground  a  pre- 
sumption of  the  surrender,  and  that  was  often  too  short  a  time,  for  in  many 
instances  receipts  and  documents  might  be  lost ;  but  it  was  enough  to  say, 
that  twenty  years  «vaa  the  time  prescribed  by  act  of  parliament,  as  a  bar 
to  an  ejectment,  by  analog  to  which  the  doctrine  of  presumption  had  / 

gone ;  and  a  presumption  might  as  well  be  raised  by  ^yt  years  in  assumpxity 
or  three  years  in  trespass,  as  by  eighteen  years  in  ejectment. — As  to  this, 
see  antea,  S99,  of  this  edition,  tii  imKs. 

V.  It  is  a  pmdent  rale  with  conveyancers  to  recommend,  that  nearly  an    When  auign* 
terms  for  years,  however  ancient  they  may  be,  and  whatever  adverse  pos-  ment  may  be 
oesnon  or  fines  there  might  have  been,  (especially  if  the  least  doubt  exists  ditpemed  miik* 
as  to  the  merger  and  extinguishment  of  the  term,)  should  be  assigned  to , 
a  tmstee  of  the  mortgagees' nomination,  to  secure  his  money,  and  after-' 
wards  to    attend  the  inheritance.      A  mere   declaration  by 'the    parties 
vrithout  the  concurrence  of  the  trustee,  whereby  the  equity  and  priority 
of  tlMS  parties  shall  remain  nncfaanged,  must  certainly  be  condemned,  as 
pFegnant  with  the  most  pemictons  coaseqoences.    But  a  declardtion  by  the 
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V  fWMM  in-         And  if  a  poitne  incambrancer  or  pnreliaser  get  in  a  satisfied 
27*m5X?*  ja4pncnt  (p)^  or  a  prior  statu te,  or  judgment,  or  recognizance, 

tUMt  or  JH4r-      (p)   EdmumU  v.  Pccey,  1  Vera.  author  of  the  Treatise  on  Eqaify  u 

*^4  ^n\     1^7.     tCh.Cn.  SOS.    Hard.  SI  8.  baviag  km«  siaca  saMed  ttie  point 

IwS^Sl         8ed  vide  Hardress,  17S,  contra.—  otatedio  the  text,  which  he  thiaks 

Mtmur  MM.         j3^j  jj^^  over-ruled  hy  the  aathority  the  court  will  not  now  suffer  to  be 

of  numerous  subsequent  cases,  of  stirred. Treason  £q. lib. 3>c. 3. s. it. 

which  Edwainds  v.  Pofsey  was   the  — £d.] 

first.  That  case  is  considered  by  the 

ATTKitnAMT     trustee  himself,  that  ha  wiU  stand  possessed  of  tiie  term  in  frost  for  (he 

TIRM.         mortgagee,  and  then  to  attend  the  inheritance,  is  less  objectionable ;  and  ia 

the  case  of  a  mortgage  may  be  relied  on  with  tolerable  safety ;  bat  still  an 

actual  auigoment  is  preferable,  since  the  trustee  may,  either  from  bwUtcs 

of  favour  to  the  mortgagor,  or  from  lilte  motives  to  an  intermediate  or 

prior,  or  even  sabsequcnt  mcnmhranoar;  or  he,  from  foiigetiiilness,  or  his 

representetives,  from  ignorance  of  the  dedavatioh  \  or  he  and  his  repreeeata* 

fives  from  motives  less  honourable  micht,  at  the  risk  of  its  being  dedand 

a  breach  of  trust,  maka  an  aofual  assignmant  of  the  legal  estate  for  the  he- 

nelit  of  a  person  having  eipial  equiiy  with  tlie  mortgagee ;  and  io  that  case 

the  assignment  so  nwde  ipoald  aerionsly  prejudice  him,  by  giving  ta  the 

other  pwty  a  decided  priiSrity ;  unless,  indeed,  it  could  be  proved,  that 

the  person  to  whom  tike  tena  was  assigned,  had  aetaid  notice  of  the  aacieaf 

trusts  and  subsaqnent  changes  of  the  prapertjr ;  for  then  it  seenvi,  (acaord- 

Ing  to  the  general  doctrine,  that  he  who  talies  tren  the  trustee  with  notice  of 

the  trust,  will  himself  become  the  trustee,)  that  the  person  to  whom  the 

term  is  assigned,  will  become  a  trustee  for  the  mortgagee.    But  witheat 

clear  proof  of  such  notice.  Hie  assifl^Mnent  wiU  leave  the  mortgapee  merely 

a  remedy  against  the  person  of  (ha  original  trustee,  or  against  hw  assets  m 

the  hands  of  his  reprasantative.     Hence,  a  decided  preference  is  justly 

conferred  on  an  assignment,  to  a  mere  declaration  of  trust  by  the  tnistee. 

In  the  other  scale,  nothing  is  opposed  bat  the  txpente  of  an  aciBal  assiyi- 

nent,  which,  in  comparison  to  the  advantage  ohtainad  and  the  prejadwe 

prevented,  must  be  looked  on  as  light  as  air. 

Astignrnmlt  Few  instances,  therefore,  can  occur,  where  it  would  be  prudent  or  just 

jf/rrftmd  to  de-  to  the  mortgagee's  family  and  connexions,  to  advise  that  an  actaal  aesignmeat 

cfaru<io»f  should  be  dispensed  with ;  and  though  it  has  even  been  held,  that  the  custody 

ik»ifih  accom-     of  the  deeds  accompanied  with  a  declaration  of  trust  of  the  term.  Is,  as 

yganitd  wUk         against  a  bare  declaration  of  trust,  tantamoont  to  an  actual  aesttnmeat, 

4eed9.  (Sianhtme  v.  Fcra^,  Butler's  n.  (1),  s.  15,  to  Cov  Lift.  S90  b.)  yet  from  the 

force  of  the  learned  author's  observations,  as  delivered  above,  in  p.  510  of 

the  text,  it  is  scarcely  ever  prudent  to  dUpense  with  an   actual  assignment 

of  an  outstanding  term ;  for  he  has  fidlv  shewn,  that  a  case  may  occur  m 

which  an  assignment  of  a  term  would  be  preferred  to  a  declaration  of 

trust  though  accompanied  with  the  deeds;  and  nothing,  it  is  conceived, 

can  be  mferred  to  the  contrary  from  the  case  of  Btkher  v.  BuiUr^  i  Eden, 

5^,  cited  antea,  455,  of  this  edition,  ta  norit;  for  t)ie  successful  party  m 

tliat  case  had,  prior  to  the  decree,  both  the  legal  estate  and  the  deeds. 

jifr.  Butler^M  It  is  merely  necessary  to  subjoin  here,  the  three  general  roles  laid  down 

mlfs  OS  to  dii'    by  Mr.  Butler,  in  bis  learned  and  practical  notes  to  Co.  Lift,  respecting  the 

penMmg  with  us-  cases  in  which  a  purchaser  or  mortgagee  should  or  should  not  dispense  with 

signment  ^       an  assignment  of  outstanding  terms,  in  order  that  the  student  might  he  in 

ierwu.  possession  of  the  entire  learning  on  this  head  of  law  at  one  view  t— *'  lat.  It 

may  be  laid  down  as  a  general  rule,  that  whenever  a  term  has  been  raised  for 
securing  tlic  payment  of  money,  as  the  assignment  of  it  by  the  tmatee  far 
the  person  entitled  to  receive,  to  a  trustee  for  the  peraon  obliged  to  pay,  the 
money,  is  the  best  possible  evidence  of  the  payment  of  the  money,  it  may  be 
reasonably  required  as  such*  Sdlv.  In  case  a  term  of  years  has  been  as* 
signed  to  attend  the  inheritance,  if,  upon  a  purchase  (taking  it  In  the  most 
extensive  sense)  all  the  deeds  (as  weU  original  as  counterparts)  by  vrhichthe 
term  was  created  or  assigned,  are  delivered  to  the  purchaser,  and  he  is  s^ 
tisfied  that  the  trustee,  in  whom  it  is  then  said  to  be  vested,  has  naadc  no 
prior  assignment  of  it,  and  that  the  vendor  has  not  charged  the  estate  wit^ 
any  intermediate  incumbrance ;  it  is  diiiieult  to  say  what  possible  use  can  b 
made  of  the  terra  against  him,  or  what  good  can  be  answered  by  reoniring 
an  assignment  of  it  to  a  trustea  of  his  own,  unless  it  be  to  satisfy  the  re. 
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althpQgb  it  be  paid  off,  yet  if  be  can  wake  uH  (if  it  at  kw, 
equity  wiU  not  interfere  to  binder  him. 


<|ai«itiMii  of  thow  to  wbom  be  mtiy  afterwards  have  occasion  to  mortgage  or     smmMnxnr 
•ell  tha  estate,    ddly.  Bat  If  any  of  the  deeds  respecting  tke  term  ai^e  not         Taait. 
delivered  to  the  porchaser,  or  if  be  is  not  satisfied  of  the  trustee's  not  havbig 
previously  assigned  it,  or  of  the  vendor's  having  made  no  intermedhite  fai» 
cumbrance,  it  seems  prudent  to  require  an  actual  assignment  of  it  to  a  tmstc^  / 

for  him.— Few  general  rules  beside  these  can  be  laid  down  npon  this  subject, 
and  these  roust,  from  their  natare,  be  subject  to  an  endlesa  variety  off  modi- 
fications. In  all  cases  of  this  description,  it  is  infinitely  better  to  err  by  an 
excess  of  care  than  to  trust  any  thing  to  Imzard.  There  is  no  doubt  but  the 
precavtioQs  used  for  the  security  of  pujrebaseiv  appeai>  sometimes  to  be  ex* 
cessive,  and  satisfiKtory  reasons  cannot  always  be  given  for  requiring  some 
•fthtin;  yeithenuHPe  a  person's  experianee  increases,  the  more  he  fMs 
the  reason  and  real  ntUitv  of  them,  and  the  more  he  will  ba  convhuBed  thai 
ver^  frw  of  the  precautions  required  by  the  general  practice  of  the  pro- 
fessioa  are  without  Ihafar  use,  or  can  be  saftly  dispensed  with."  0ae  l5th 
sec.  of  n.  1,  to  Co.  Lilt.  f90  b.  17th  ed. 

VI.  Of  various  other  matters  relating  to  attendant  terms*— From  the  rule.  Term  detcfmb 
that  the  owner  of  the  fee  lain  eqnity  entUM  to  aHthe  beacfiiand  adwuK.  «s  real  pra- 
tage  which  can  be  made  of  the  terra  daring  its  continuance,  and  that  tha  perty ; 
tarmor  will  not  be  permitted  to  obstruct  the  proprietor  of  the  fte  m  any  act 
of  ownership,  or  in  making  any  assurance  of  his  estate.  It  follows,  timt  the 
equitable  interest  in  the  term  will  in  hci  devolve  in  the  same  channel,  and 
be  governed  by  tha  same  mles  as  the  Inheritance^    It  will  follow  the  de- 
scent of  the  inheritance  to  the  heir,  and  oft  the  death  of  the  ancestor  it  wUl 
vest  in  hia  personal  representative  for  the  heir's  benefit,  but  the  executor  will 
take  it,  it  seems»  as  a  term,  which  oonteqacntly  must  go  in  a  conrsa  of  ad* 
ministration  and  not  in  a  course  of  descent.    Linei  v.  NeedhoMf  9  Vem.  140* 
It  wlU  not  pass  by  a  will  not  executed  pursnant  to  the  statute  of  fhiuds,  VU" 
lUrs  V.  Fitficrs,  f  Atk.  72.    S.  C.  Barn.  307.  Tiffim  v.  1^,  S  Ch^  Ca.  4A.  5fi» 
unless  an   intention,  clearly  expreised,  to  pass  the  term  is  apparent;  see 
9  Mack  lf7.  t  Coll.  Jan  S76,  nor  U  It  ever  severed  In  fiivour  of  an  heir  or  ammt  mmwd 
executor,  yet  it  seems  there  are  cases  where  it  has  been  dene  oa  the  behalf  bwt  f9t>  cm. 
of  creditors.    CosAk  v.  CooIc«.  $  Atk.  67.    G9%dx%gU  v.  SsyXes,  t  Serj.  Wills  mw\ 
351.    Thoogh.  a  term  cannot  oe  entaUed,  yet  it  auur  wait  on  the  inherltanea  Mnnel '  le  sa> 
which  is  entailed ;  and  when  it  is  thus  limited  it  la  not  properly  an  entail  letted ; 
within  the  atatute  it  doau,  but  governable  partly  by  equity  and  partly  by 
law.    3  Ch»  Ca.  3.    It  follows  att  the  aUanations  made  of  tha  InhMitance,  /eOews  w^  ^ 
or  of  any  {Mirtial  estate  or  interest  carved  out  of  it  by  deed  or  will,  or  by  btherUoMd; 
act  of  law*    It  is  an  excrescence  of  the  inheritance,  and  affected  in  the 
same  manaer  as  the  inheritance,  and  governed  by  the  same  uses.    3  Ch.  Ca. 
4. 10. 11.  S3.  S-l.    Therefore  It  will  not  be  forfeited  by  the  felony  of  the 
owner  iMf  the  inheritance,  AUomey-Gemerul  v.  Sentfs,  3  Ch.  Rep.  19.  3Si 
Sd  ediL    S.  C.  Hard*  488;  but  if  the  inheritance  escheat,  the  term  will  go 
with  it,    ThruKtoh  v.  Jttaruef-Guund,  1  Vem.  340. 357.  antea,  f 5<,  of  thia 
edition. 

It  wiU  be  real  aneU  if  it  attend  an  Inheritance  la  fee,  bat  not  if  it  attend  AUendmU  term 
an  eaUte  UU,  AUarnty^Genenl  v.  &nu/«.  Hard,  489,  and  it  will,  as  against  %$  qm9H»: 
the  heir  (ffiwe  v.  WiUiwtu^  Pr.  Oh.  151,  1  P.  Wms.  137,    Hard.  489% 
or  assignees  of  a  bankrupt  {SqwiM  v.  Csmfrtmi,  9  Vin.  Ah.  M7,  pl.60),  be 
subject  to  dower  and  curteay.    DndlM  v.  ihidley,  Pre.  Ch.  941.    ^iOwauv.  amiut^ectU 
Wrag^  ubi  supra.    HM  v.  AdamM^  t  Atk.  f09.    Dormat  v.  F9rte$eite^  8  Atk.  dower  and  car- 
lf4,  antea,  or  this  note,  sec.  III.  3.    But  it  will  net,  by  the  custom  of  Lon*  f^ . 
don,  be  reckoned  as  a  chattel,  and  devisable  as  sueh  amoag  childrea.    lUtk- 
V.  Richf  2  Ch.  Ca.  160.    Where  a  term  was  created  and  no  trusts  declared.  M  noi  ta  nw 
and  the  estate  was  devised  for  life  with  remainders  over,  the  court  decided  '^t  rf  la»4fim* 
there  vras  no  resultinc  trust  as  to  the  term,  but  tliat  it  attended  the  inhe- 
ritance.    Sidmeff  v.  Ifttter,  Coop.  Rep.  206,  over-raling  the  dictum  ia 
Brcwiu  ▼.  J^netf  1  Atk.  191.  ^      .  ^ 

Finally*  U  is  worthy  of  remark,  that  the  protection  ailbrded  by  tenia  of.  SMrck  ftr 
years  agauHt  mesne  incnmbrancers,  makes  it  safe  in  some  cases  to  dispense,  jadgMfots 
with  a  search  for  judgments.    See  l  Madd.  Ch.  508,  td  ed.  n.  (m),  where  it  rar«ly  fa  be 
it  laid  down  "  that  a  purchaser  of  an  equitable  estate  with  an  outstanding  diepeiued  wiik, 
term  shoald  never  search  for  judgments,  for  thereby  he  fixes  himself  with  6y  riosen  •/ 
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Mwtgagee  jfTt'  So,  where  the  plaintiff  was  a  jointress  (q),  and  tbe  defendant 
f^fdiojomt'  ^  mortgagee  subsequent,  who  had  got  an  assignment  of  a  statute 
a  Tprior  §aiitfied  that  was  precedent  to  the  jointure,  but  was  satisfied,  and  ei-^ 
'**r^515  1      ^"<J«^  i^  0"  ^**®  '*"^*  mortgaged ;  the  bill  was  to  set  aside  the 

extent ;  but  the  Master  of  the  Rolls  decreed,  that  it  should  not 
be  set  aside,  but  upon  payment  of  principal,  interest,  and 
costs. 
Prwr  wcum-  A  prior  incumbrance,  satisfied  at  law,  will  protect  a  subse- 

^!i!u^id^atUw    V^^^^  incumbrancer  in  equity,  although  no  consideration  were 
wiUyroiectauth-  paid  for  it(r);  or,   if  the  consideration  were  by  way  of  ex- 
change ;  because  the  having  the  deed,  or  an  acquittance,  n 
sufficient  for  that  purpose. 

Thus  (s),  where  the  plaintiff  lent  I.  S.  GOO/.  on  mortgage, 
and  afterwards,  discovering  that  the  estate  was  pre*raortgaged 
to  the  defendant,  got  in  an  old  satisfied  term,  and  then  brought 
his  bill  to  compel  the  defendant  to  redeem  pr  be  foreclosed ;  it 
was  objected,  that  the  plaintiff  in  this  case  (as  between  him  and 
tbe  defendant,  who  was  a  purchaser)  ought  to  have  proved  the 
actual  lending  and  payment  of  the  consideration  money  for  such 
precedent  incumbrance ;  and  that  the  producing  the  deed,  or  an 
acquittance,  was  not  sufficient;  but  the  court  held  that  this  was 
not  necessary. 

The  law  is  the  same  (/),  although  the  incumbrance,  set  op  at 

a  protection,  be  obtained  by  fraudulent  means;  as,  where  one, 

being  a  purchaser,  came  into  a  man's  study,  and  there  laid 

(•w!^*?'^'*"'*  ^^^^  ^^  *  statute  that  would  have  fallen  on  his  estate  and  put 

it  in  his  pocket ;  in  that  case,  he  having  obtained  an  advantage 


uquentineuM' 
hnneerim 

Third  mort' 
g9gee  need  not 
pnve  actuml 
poffment  rf 
wumetf  far  jniur 
inatmbrtmee. 
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Mortgagee  pro- 
tectedf  Ikemgk 
•firior  incum* 
bnmee  be  •b^ 


iq)  Sadler  ▼.  BmA,  S  Vern.  SO. 

(r)  CkwrekiU  ▼.  Grove,  1  Cli.  Ca. 
55.  1  Eq.  Ca.  Abr.  S«5,  pi.  3.  [S.  C. 
infra,  606.  So  in  Hitchcock  v.  Sedg- 
wiekf  S  Vera.  158,  it  wms  lield,  that 
when  a  purchaser  buys  in  an  ol^ 
Ktatnte  or  mortgage,  though  nothing 
is  due  upon  it,  yet  in  equity  he 
shall  defend  himself  by  it.  So  be 
sliall,  it  was  said,  though  he  get  in 
this  prior  incumbrance  by  undue 
means;    see  also  S  P.  Wms.  493« 


2  Vera.  99.  Nels.  Ch.  Ca.  89,  postet, 
55t,  and  604.— £<<.] 

(*)  UoU  V.  MiU, «  Vera.  f79.  5,C. 
1  Eq.  Ca.  Abr.  5«3,  pi.  S. 

(0  2  Vera.  159.  Siddan  ^.CkanieU, 
Bunb.  298.  Sherleif  v.  Fag,  case  cited 
\  Vern.  52, 53.  2  ibid.  58,  reported 
1  Ch.  Ca.  68.  sed  vide  contra  Gilb. 
lex  yra^oria,  248.  £t  Tide  Strode  ▼. 
Blaekbume,  wpru,  [3Ves.222.  S,C, 
postea,  647.— Ed.] 


aidgnmentof 

onUtanding 

term* 


notice."  But  this  is  seldom  pradent,  and  never  advised,  where  there  is  the 
slightest  reason  to  apprehend  that  notice  of  the  incumbrance  can  or  will  be 
attempted  to  be  proved  on  the  party  or  any  of  his  agents  in  the  business. 

But,  on  the  other  hand,  no  term  or  other  outstanding  estate  should  be 
relied  on,  unless  proof  can  be  obtained  easily,  and  at  a  small  expense,  of  Ibe 
instramsnts  and  acts  in  law,  which  must  be  proved  to  establish  the  creatioa 
and  deduction  of  the  term.    See  Co.  Litt.  !f90  b.  u.  i,  s.  15,  17th  ed. 
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«t  laW|  the  court  would  not  take  it  from  him,  though  procured 
so  unfairly,  and  by  so  ill  a  practice  (b)  :  sed  quart. 

But,  where  the  prior  incumbrance  taken  in  is  deficient  in 
those  requisites  which  are  necessary  to  give  it  legal  efficacy,  no 
protectioa  can  be  derived  from  it.  As  if  a  recognizauce, 
bought  in,  bath  not  been  enrolled  in  proper  time. 

And  though  the  court  may,  on  application,  interpose,  and, 
by  their  special  order,  supply  the  defect  as  to  persons  who  come 
subsequently  to  such  interposition,  yet  it  will  not  over-reach  an       [  ^^7  ] 
intermediate  incumbrancer. 

Upon  this  principle  (i/),  where  a  recognizance  was  enrolled  by  Reeognitanee 
special  order  of  the  court,  after  the  time  for  enrolment  had  dueHmeeU^t' 
elapsed,   and  it  so  happened  that  the  plaintiff,  between  the  ed,  judgment 

..•-.  ,.  .       til  the  mf  ^rtifi 

date  and   enrolment  of  the  recognizance,  lent  money  to  the  preferretiiH 
conusor,  and  took  a.  judgment  for  his  security  which  was  over*  ^*y' 
reached  by  the  recognizance,  that  being  made  good  by  the  sub- 
sequent enrolment,  the  court  (the  estate  being  in  mortgage 
before,  and  the  conusor  having  only  an  equity  of  redemption  in^ 
him,  so  that  neither  the  recognizance  nor  mortgage  could  affect 
it  without  the  assistance  of  the  court)  inclined  to  give  the  pre- 
ference to  the  judgment  creditor. 

So,  if  judgment  be  not  docketed  within  the  time  limited  by  Jvdgmenie  not 
the  statute  4lh  and  3th  William  &  Mary,  c.  20  (c),  it  will  not  *^*^*'  '*  *'"* 

(ti)  FothergiU  r.  Kendriek^  «  Vera.  234,  et  vide  1  P.  Wms.  340. 


(R)  For  the  practice,  it  U  said,  is  not  material  to  secore  a  jnst  debt.  lUid  stolen 
Treat,  on  Eq.  lib.  iii.  c.  S.  s.l.   This  is  cari^inf^  the  doctrine  to  a  great  length,  frmn  window 
and  is  little  accordant  with  the  sentiments  of  repugnance  which  tlie  conrt   allmoed  to  be 
lias  so  often  expressed  at  any  tiling  like  frand  or  nnuiir  conduct.    Indeed,  in   M$ed  6y  jmr- 
one  case,  the  conrt  is  reported  to  have  allowed  a  purchaser  for  valuable  coo-  chaser  without 
sideration  and  without  notice,  to  take  advantage  of  a  deed  which  he  stole   notice. 
ont  of  a  window  by  means  of  a  ladder.    Stmder$  ▼.  Delingej  s  Freem.  123. 
And  in  another  case  of  a  deed  obtained  by  a  third  person  withont  consider- 
ation and  by  frand.    Hareonrt  r,  KnoweU^  cited  t  Vern.  159.    In  the  report 
of  the  ca<e  of  Sl^rley  v.  Fagg^  cited  in  the  text,  the  circnmstauce  of  theft 
does  not  appear,    'fhe  learned  author  has  very  rightly  added  a  query  to  this  Author's  fuery 
paragraph,  for  it  is  more  than  probable  that  the  conrt  wonld  at  this  day  rightly  placed. 
reverse  a  doctrine  so  incongmons  witli  principles,  which  it  has  lately  pro- 
fessed most  rigidly  to  observe,  et  Tide  postea,  bH. 

(C)  By  this  act  it  is  required  that  the  clerk  of  the  essoigns  of  the  Court  of  4Se  5W,SeM, 
Common  Pleas,  the  clerk  of  the  doggets  of  the  Conrt  of  King's  Bench,  and   c.  SO.  Jtu/r- 
the  Master  of  the  Office  of  Pleas  in  the  Court  of  Exchequer,  for  the  time  ments  when  to 
being,  do,  before  the  last  day  of  Easter  Term,  make,  or  cause  to  be  made,  and  ^^  docketed. 
put  into  an  alphabetical  dogget,  by  the  defendants  names,  a  particular  of  all 
judgments  for  debts  by  Confession,  Non  sum  informatus,  or  NiMi  dicit,  en- 
tered in  the  said  respective  courts  of  the  Term  uf  Saint  Hilary  preceding, 
wrhich  s(^dl  contain  the  name  of  the  plaintiff,  the  name  of  the  defendant,  and 
bis  respective  place  of  abode,  title,  trade,  or  profession,  and  the  debt,  da- 
mages, and  costs  recovered  thereby ;  and  also,  tliat  every  clerk  of  the  judg- 
ments aforesaid,  shall,  within  ten  days  before  the  time  aforesaid,  bring  to  the 
respective  clerks  of  the  doggets  of  the  said  reApeclive  courts,  notes  in 
writing  of  all  the  judgments  by  them  and  every  of  them  respectively  entered 
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time,  hu  their  protect  a  puwte  incambrancer,  although  the  &gu  waat 
prtferenee{D).    y^^j^^^  y^^^^  actually  notice  of  it  at  the  time  of  mtking  the 

mortgage. 
[518  ]         Thus  (r),  where  judgment  was  Mgned  in  June  1725,  and  a 
^2keMj2i.  mortgage  made  to  the  plaintiiF,  who  had  notice  of  the  jtH^pieDt 
meuiimmaie'     in  1728,  but  the  judgment  was  not  docketed,  as  sppeareil  by 

an  entry  on  the  margm  of  the  docket,  ontil  January  1750;  the 
Master  of  the  Rolls  held,  that  the  docket  was  not  good,  being 
made  after  the  time  limited  by  the  statute,  and  that  the  mort- 
gage had  got  the  preference  of  the  judgment  by  defect  of  the 
docket ;  and,  as  to  the  notice,  it  was  not  material,  the  statute 
being  express,  that  judgments,  not  docketed,  should  kse  their 
preference  as  to purchaseri  and  mortgagees  {s). 
Docketing  w-        But  this  exception,  as  to  judgments  not  docketed,  uconffled 
tweeti  Judgment  to  cases  where  they  are  set  up  against  purchasers  or  mortgageeiy 
erediiore.  ^^  heirs,  or  executors,  or  administrators  in  the  adminiatntiooof 

the  eflfects  of  those  of  whom  they  are  the  representatifca  (v)* 

(x)  F&rahaU  ▼.  Coles,  7  Yin.  Abr.      pi.  8.  [Sadg.  V.  &  P.  App.  Ncul 
54y  pi.  6.    S.C.t  Eq.  Ca.  Abr.  d9f ,      and  antes,  t76,  of  this  ed.  n.-Sl] 

of  the  said  Term  of  Saint  Hilary,  upon  verdicts,  writs  of  enquiry,  denniner, 
and  every  other  jndgment  for  debt  or  damages,  hi  all  things  as  aforesaid,  to 
the  end  the  same  may  be  respectively  entered  in  the  respective  doipb 
before-mentioned;  and  the  same  is  required  of  the  judgments enterrd a 
Easter  and  Trinity  Termff,  which  are  to  be  doggeted  l>efore  tlie  Isit  diy  o| 
Michaelmas  Term,  and  tlie  judgment*  in  Michaelmas  Term  are  to  bedoggtm 
before  the  last  day  of  Hilaiy  Term  ;  and  it  is  further  required,  that  the  n"i 
respective  doj^gets  be  fairly  put  into  and  kept  in  books  in  parchmcflt,  is  dij 
respective  ofnces  of  the  respective  officers  before  named,  to  be  searched  tm 
Feefer  acorea.    ^^iewed  by  all  persons  at  all  reasonable  times ;  paying  to  the  respectite  ofirtft 

for  every  term's  search  for  judgments  against  any  one  person  foDrpcacfi 

Undoeketed         and  no  more.    And  it  is  further  enacted,  That  nojndgmentmot  doggeted 

JudgmentM  not     and  entered  in  the  books,  as  aforesaid,  shall  affect  any  lands  or  toirBCBB 

binding*  as  to  purchasers  or  mortgagees,  or  have  any  preference  against  beirs  ci^ 

cntors,  or  administrators,  in  the  administration  of  their  ancestors,  teitatoni 
or  intestates  effects.  Tiiis  act  is  made  perpetual  by  7&8W.  S*c.  96> 
a.  3.  For  the  construction  of  this  last  clause  of  the  statute,  see  antes,  p>  27^- 
of  this  edition,  in  mdis  ;  and  for  observations  on  the  statute  in  gcBenit 

postea,  517,  n.  (s).  ^     ^ 

(D)  As  against  a  purchaser  or  mortgagee  such  undoeketed  jud^tft^ 

are  reduced  to  the  level  of  simple  contract  debts,  but  tbev  areaTaihblcis 

a|!ainst  the  defendant  himself,  and  all  persona  claiming  unJer  hiD,  on  whoa 

notice  of  such  judgments  can  be  proved  before  their  respective  titlei  f^ 

menced.    See  antea,  p.  9tfi,  of  tliis  edition,  in  notit.  ^ 

Undoeketed  (E)  This  point  as  to  notice  of  a  judgment  not  docketed  bemg  \nmitttf»i 

judgment ^  «a-      ^^^  he^n  over-ruled  by  the  late  case  of  Duets  v.  Strtahmerey  16  Vcs.  ^U 

registered  deed,  cited  antea,  p.  i76j  of  this  edition,  in  noiie,  where  it  was  liekl»  tl»t  s  pw* 

vneurolled  bar*    chaser  was  bound  by  notice  of  a  judgment,  althoneb  that  judgment  di^I 

gain  and  sale,     not  have  been  docketed.     In  the  same  case  it  was  neld,  that  a  P"*]^^ 

all  binding  in      within  the  registry  act,  7  Anne,  c.  fO,  was  bound  by  notice  of  a  deed  "•» 

equity  with  »o-    registered  ;  and  in  a  case  in  SAtk.  651,  2,  it  was  decided  that  notice  ot  > 

tiee,  bargain  and  sale,  not  enrolled,  would  nevertheless  affect  a  purchaser. 

Of  priority  be-      (^)  ^"^  "***  ^^  cas&i  where  they  are  set  up  either  against  the  debtor  hinwj 

tween  judgment   <*'' ^^^'^st  subsequent  judgment  creditors.    As  to  the  priority  of  j«dp»*" 

creditors,  creditors,  each  will  be  preferred  according  to  the  priority  af  his  jw*?"^*' 

and  should  a  judgment  creditor  of  a  sobseqaent  date  first  soe  oot  titcwas 
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And  80  It  was  held  lo  the  case  of  Robinson  et  aV.  ¥•  Harting^  Judgnmu 
^^''  (5^)9  which  came  before  the  court  upon  exceptions  to  the  ii^^t,drai^ 
Maater's  report,    Tlie  caae  appeared  to  be  this:  in  1739  the  «*«*«• 
defendant  gave  a  bond  for  400/.  to  Sarah  Green,  and,  in  Trinity       i^^^i 
Term,  1744,  the  obligee  brought  an  action  against  the  defen- 
dant upon  this  bond,  who  pleaded  the  general  issue ;  and  the 
issue  roll  upon  which  the  same  was  entered,  was  regularly 
carried  in  of  tlie  term  in  which  the  issue  was  joined;  but  the 
cause  was  never  tried,  the  parties  being  under  an  a|;reement  to 
compromise  the  same:  however,  the  plaintiff  entered  continu- 
ance upon  the  roll  regularly,  by  non  tnisU  breve,  till  Michael- 
mas Term,  1745,  when  the  defendant  withdrew  his  plea  and 
confessed  judgment.    The  clerk  of  the  judgments  then  entered 
up  final  judgment  upon  the  issue  roll,    but  never  took  any 
docket  of  the  same  to  the  clerk  of  the  essoigns,  which,  ao 
cording  to  the  statute  4th  and  5th  William  &  Mary,  c.  7,  he 
ought  to  have  done;  when,  therefor^,  the  judgment  creditor 
came  before  the  Master,  though  the  judgment  appeared  to  be 
signed  29th  May,  1745,  he  postponed  it  to  other  judgments  of 
1748,  because  Mrs.  Green's  judgment  was  not  docketed  with 
the  clerk  of  the  essoigns. 

<y)  Hil.  Term,  1778. 
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and  seise  the  lands,  a  prior  judgment  creditor  would  not  be  prejudiced.   Tn  an 
ejectment  he  might  recover  against  the  pnisne  Judgment  credftor,  and  aU 
persons  claiming  nnder  him,  in  the  same  manner  as  be  might  have  recovered 
as:ninst  the  debtor  himself.  Hnt  the  second  or  subsequent  judgment  creditor 
may,  in  his  tnm,  resort  to  the  land  when  the  former  judgment  is  satisfied, 
so  that  he  will  be  postponed  only,  and  not  excluded,  3  Pres.  Abs.  SS5 ;  but 
if  one  moiety  be  already  taken  in  execution  a  second  judgment  creditor  can 
take  but  one  fourth,  that  is,  a  moiety  of  the  remaining  moiety,  and  so  of  the 
like. — As  to  leasehold  estates,  the  rule  is  different,  each  creditor  will  be  pre- 
ferred aecording  to  tlie  priority  of  his  execution,  without  regard   to  the 
priority  of  his  judgment.    Thus,  where  a  debtor  had  been  sued  to  Judgment 
by  a  creditor  who  was  entitled  to  sue  out  execution  on  the  8th  May,  on 
which  day  tlie  debtor  voluntarily  went  to  another  creditor  and  gave  him  a 
warrant  of  attorney  to  confess  Judgment  against  him,  on  which  judgment  was 
immediatHy  entered  np,  and  execution  levied  on  the  same  day  two  hours 
before  the  first  creditor's  execution  reached  the  sheriff's  office;  it  was  held, 
that  the  preference  was  not  unlawful  nor  fraudulent,  within  the  meaning  of 
13  Eliz.  c.  5.     HolHrd  ▼.  AnderMon,  5  T.  R.  f  S5.    So  in  HutehifiMm  v.  John" 
son,  1  T.  R.  729,  cited  in  Payne  \.  Drewe^  4  East,  543.  and  ubi  supra,  S80,  of 
this  edit,  tn  nolttf,  it  was  held,  that  where  two  writs  of ,/Em/acuur  against  the 
«ame  defendant  are  delivered  lo  a  sheriff  on  different  days,  and  no  actual 
sale  of  the  defendant's  g^ods  is  made,  tliat  the  first  execution  must  have  the 
priority.     And  the  sherm  must,  as  between  himself  and  the  several  plain- 
tiffs in  those  executions,  sell  rnider  that  writ  which  is  first  delivered,  although 
he  may  have  first  seised  under  the  lastly  delivered  writ.    In  like  manner,  if 
there  are  different  writs  or  autJiorities,  each  so  far  binding  the  goods  as  to 
warrant  a  sale  under  them,  one  delivered  to  the  sheriff,  and  another  pre- 
viously delivered  to  other  persons  equally  competent  with  the  sheriff  to 
seise  the  goods  (as  a  sequestrator  under  a  commission  out  of  the  Court  of 
Chancery),  the  coods  will  be  considered  effectually  bound  by  the  authority 
which  first  actually  attaches  upon  them  in  point  of  execution,  and  under 
which  an  execution  sliall  have  been  first  executed  ;  see  also  t  Marsh.  374. 
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>{pfttiiioii  ▼.  When  the  exception  to  the  Master's  report  came  on  before 

^T^o^l      the  court,  it  was  contended,  on  behalf  of  Mr.  StraflFord,  as  the 

^      ^  ^      representative  of  Mrs.  Green,  that  the  Master  ought  to  hate 

placed  her  judgment  in  priority- according  to  the  signing,  and 

that  the  statute  of  the  4th  and  5tli  William  and  Maiy,  made 

no  alteration  whatever  in  priority,  as  between  judgment  creditor 

and  judgment  creditor:   for  the  act  only  said,  •*  that  nojudg- 

"  ment,  not  docketed  and  entered  up  in  the  books,  poTsuant  to 

•    .  "  the  statute,  should  affect  any  lands  as  to  parchasers  or  moit- 

'  '*  gagees,  or  have  any  preference  against  heirs,  executors,  or 

"  administrators,  in  their  administration  of  their  ancestors,  tes- 

Okiect  rf  act      '« tators,  or  intestates'  estates."    This,  therefore,  was  not  a  case 

tiM^toi^U      within  that  act ;  for  the  great  object  of  the  statute  of  William 

mortgageu  and  &  Maiy,   as  appeared  most  clearly  by  the  preamble,  was  to 

^douUudg'     enable  purchasers  and  mortgagees  to  find  out  such  judgments 

*"'^**  as  affected  the  lands  they  were  about  to  purchase  or  advance 

money  upon,  and  likewise  to  give  to  heirs,  executors,  and  ad- 
ministrators, an  opportunity  of  enquiring  what  judgments  were 
entered  up  against  their  ancestors,  testators,  or  intestates,  so 
that  they  might  apply  their  estates  and  effects  in  a  due  coarse 
of  administration ;  that,  at  common  law,  judgments  did  not 
affect  lands  and  tenements ;  but,  by  the  statute  of  Westmuister 
[  621  ]  the  2d,  the  writ  of  elegit  was  given,  whereby  a  plaintiff  might 
extend  a  moiety  of  the  lands  and  tenements,  of  which  die 
defendant  was  seised  at  the  time  of  the  judgment  recovered; 
that  however,  as  all  judgments  at  common  law  were,  by  a 
fiction,  supposed  to  be  judgments  of  the  first  day  of  the 
term  (g),  there  was  no  distinction  respecting  that  matter  ooul 
the  time  of  Charles  2d,  when  it  was  enacted  by  the  statute  of 
frauds  and  perjuries,  ^*  that  any  judge  or  oflBcer  of  any  of  his 
*'  Majesty's  courts  at  Westminster  that  should  sign  any  judg- 
'  *'  ment,  should,  at  the  signing  the  same,  without  fee  for  doiag 
'  '^  the  same,  set  down  the  day  of  the  month  and  year  of  his  so 
'^  doing  upon  the  paper  book,  docket,  or  record,  which  he 
*'  should  sign,  which  day  of  the  month  and  year  should  be  also 
**  entered  upon  the  margin  of  the  roll  of  the  record,  where  the 
''  said  judgment  should  be  entered."  And  it  was  further  en- 
acted, that  such  judgments,  as  against  purchasers,  bona  Jide, 
for  a  valuable  consideration,  of  lands,  tenements,  and  heredita- 
ments, to  be  charged  thereby,  should,  in  consideration  of  law. 


(O)  And  consequently  a  purchaser  or  mortgagee  might  have  his  estate 
encinnbered  fa^y  a  judgment,  acknowledged  subsequently  to  his  purchase  or 
mortgage  \  as  to  this,  see  antea,  p.  880,  of  this  edition,  in  aa^tt. 
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be  judgments  only  from  such  time  as  they  should  be  so  signed  ;  Robhuon  ▼• 
and  should  not  relate  to  the  flirst  day  of  the  term  whereof  they  ^*"*"*«'''»* 
M*ere  entered,  or  the  day  of  the  return  of  the  original,  or  filing  r  522  1 
the  bill ;  any  law,  usage,  &c.  to  the  contrary,  notwithstanding. 

But,  though  this  act  of  parliament  (z)  settled  all  difficulties  Stat,  qffv.tr 
respecting  the  fiction  of  law,  whereby  judgments  were  supposed  ^is^frjudg- 
to  be  all  of  the  first  day  of  the  term,  by  compellii)g  the  party  ments,  but  ap- 
to  set  down  the  particular  poriod   when  the  judgment  was  ^ckMcrsand 
signed,  and  declaring   that,  as  against  purchases  bona  fide  for  ^[*^"^^^  ^^ 
a  valuable  consideration,  the  lands,  tenements,  and  heredita-  judgmeM  ere- 
Bients,  to  be  charged  thereby,  should  be  charged  only  from  such  ^^'^* 
time  as  the  judgment  was  signed ;  yet,  in  as  much  as  it  did 
not  compel  the  plaiotiflf  to  carry  in  the  judgment  roll,  puri- 
chasers,  and  others,   were  rendered  almost  incapable  of  dis* 
covering  what  judgments  were  recovered.     And  therefore  the 
statute  of  4th  and  5th  William  &  Mary,  c.  20,  to  remedy  that 
inconvenience,  directed  that  all  judgments  should  be  docketed, 
and  entered  with  tlie  particular  officers  of  such  court ;  and  that, 
unfess  they  were  so  docketed,  they  should  not  affect  any  lands 
or  tenements  as  to  purchasers  or  mortgagees ;  or  have  any  pre-       r  523  1 
ference  against  heirs,  executors,  or  administrators,  in  the  ad- 
ministration of  their  ancestors,  testators,  or  intestates'  estates. 
Sut  this  did  not  take  away  the  right  which  a  judgment  creditor 
had  by  the  statute  of  Westminster  to  extend  the  lands  of  his 
debtor ;   it  only  laid  him  under  particular  restrictions  in  par- 
ticMlar  cases,  which  Mr.  Strafford  did  not  come  within  the 
meaning  of. 

It  was  farther  contended  and  admitted,  that  if  Mr.  Strafford  Judgment  bindg 
had  sued  out  an  elegit,  and  brought  an  ejectment  to  recover  a  J^"^*^^'*"** 
moiety  of  the  land  of  his  debtor,  he  might  have  laid  his  demise  [••  e.  0/  sign- 
oa  the  •day  on  which  the  judgment  was  recovered:    which  ^^ume^ 
plainly  proved  that  the  lands  were  affected  from  the  time  of  docket  {i). 
the  judgment  recovered,  and  not  from  the  time  of  the  docketing. 

<s>  This  ttatnte  only  appliei  to  the  are  entered  by  fiction  of  law  (h)/ 

ca>e  of  purchasers.    Creditors  re-  Vide  Robineon  v.  Tonge^  3  P.  Wuu. 

•nain  as  before,  and  judgments  bind  ^98,  and  the  note,  ibid.  400,  £. 
tliem  from  the  term  at  which  they 


(H)  That  is,  by  relation  back,  as  explained  antea,  of  this  edit.  373,  notr(O). 
The  case  of  Robim$tm  v.  Tonge  was  over-ruled  as  to  other  points  by  Lord 
Kid  on,  in  Aidrich  v.  Cooper  ^  8  Ves.  38^ ;  cited  also  an  tea,  34:3,  of  this  edition, 

D.(C). 

(i)  This  is  true  as  against  the  owner,  but  as  against  a  purchaser,  real 
fKtatcs  are  said  not  to  1^  bound  until  tlie  judgment  has  been  entered  and 
docketed,  except  the  purchaser  have  actual  notice  of  the  judgment.  See 
5ng.  Yen.  St  Pur.  584,  5tb  edit.  %  Pr^s.  Abs.  305wtnd  antea,  279,  of  this 
^dicioo,  in  notus. 
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Bakumn  v.       for,  if  there  had  been  two  judgment  creditors  of  the  same  day, 

^'"'       one  docketed  and  the  other  not  docketed  (k)  ;  and  the  ua- 

docketed  creditor  had  got  possession,  by  virtue  of  an  elegit,  the 

docketed  judgment  creditor  could  not  oust  or  csject  him  from 

the  possession,  till  his  debt  had  been  fully  satisfied  out  of  the 

rents  and  profits;  which  was  agreed  to  by  the  court;  and 

[  524  ]     Mr.  Strafford  ordered  to  stand  in  priority,  according  to  the 

signing  of  his  judgment,  and  hb  exception  allowed. 

lUUaaei^Jwdg*      A  puisne  mortgagee  cannot  be  deprived  of  the  benefit  of  a 

htmght  in^  re*    pnor  judgment,  bought  in,   by  a  release  surreptitiously  pro* 

UevedagmnH,    cured    by   the  intermediate  incumbrancer.      Thus,   where  a 

mesne  mortgagee,  having  notice  that  2i. puisne  incambrancer 

had  bought  up  a  statute  precedent  to  hia  mortgage,  the  coqih 

see  of  which  was  dead,    took   out  letters  of  administntion 

de  bonis  non  to  the  conusee  of  the  first  statute,  in  order  to 

release  it,  and  procured  the  officer  of  the  petty  bag  to  vacate 

the  same  (a)  ;  the  court  would  not  suffer  him  to  profit  thereby; 

but  decreed,  that  the  puisne  mortgagee  should  be  restored,  and 

put  in  the  same  plight  as  if  the  statute  had  been  still  in  force, 

and  should  go  to  an  account  upon  it;  aod,  if  it  were  already 

satisfied,  or  the  mesne  mortgagee  would  pay  what  remained  due 

thereupon,  then  he  should  be  let  in  (l). 

AdeuMiage  d£'        The  advantage  to  be  derived  from  getting  in  a  precedenl 

w^fudgment.  jw^groent  (6),  depends  upon  the  different  procedure   of  the 

[  5^  ]     courts  of  law  and  equity,  in  investigating  the  account  oo  ao 

Modeaof  oc-     extent ;  for  although  lands  are  generally  extended  at  much  less 

and  iQuity.        ^^^  ^^^^  ^^^^  value,  yet,  at  common  law,  the  conusor,  or  he 

that  claims  under  him,  has  no  relief  but  by  bringing  a  scire 
facias  ad  computandum  (c)  in  which  the  conusee  does  not  ac- 
count according  to  the  true  value,  but  according  to  the  extended 
value,  and  for  the  whole  statute  (m).     Whereas^  in  this  caie, 

(a)  Uuntingdim  v.  GratoiUe,  iVeni.         (6)  9  Vent.  S58.  3  Atk.  518. 
49.  (c)  4  Co.  69  b. 


(K)  As  to  priority  between  jodgment  creditors,  see  antes,  514^  ef  tUs 
edition,  note  (F). 

(L)  This  is  an  instance  in  which  eqnity  deprived  a  purchaser  for  a  TiJa- 

able  consideration  of  an  advantage  he  had  acquired,  eontrary  to  the  rale 

laid  down  in  p.  516.  He  does  not  however  appear  to  be  a  porchaser  witfaoot 

notice. 

•-  .     .  ( M )  Debt  and  damages,  and  thi$,  although  the  es tended  valne  be  bat  a  third 

moaeoj  ac-         ^^^  ^f  ||,g  ^^^  value.    The  same  law  will  prevaU  as  to  a  purchaser;  aad 

eounung  in  law  whether  the  judgment  be  bought  in  before  purchase  or  after  will  not  make  any 

ana  equity.  difference,  sec  Trea.  on  Eq.  lib.  iii.  c.  3.  s.  1.    To  this  Mr.  Fonblanqne  adtH, 

**  Qusere  whether  the  mortgagee  shall  not  account  for  what  he  hath  received, 
if  he  hath  received  cnongh  to  satisfy  tlie  whole  of  his  demand/'  In  equity 
he  will  certainly  be  compelled  9o  to  account,  according  to  the  rule  laid  do«a 
in  the  next  sentence  in  the  text ;  but  at  Uiw  it  seems  settled,  that  the  sort- 


AND   THE   DOCTBINE    OF   TACKING.  519 

on  a  suit  in  a  court  of  equity,  the  conusor  may  bring  the 
conusee  to  account  for  what  be  hath  actually  received ;  and 
shall  recover  all  above  the  debt,  the  payment  of  that  being  all 
he  is  in  equity  entitled  unto  (n). 

But,  >^here  the  assignee  of  the  statute  extended  is  also  mort-  Except  where 
gagee,  and  consequently  a  creditor  for  a  farther  sum,  there  he  JJJff/^^r*-'** 
hath  equal  equity  on  his  side  to  retain  the  lands  until  he  is  gagee  uUo. 
satisfied,  both  for  the  statute  and  the  mortgage ;  therefore  he 
will  not  be  brought  to  account  for  what  he  hath  received  above 
the  statute  debt,  on  the. extended  value,  unless  he  hath  received 
enough  to  satisfy  his  mortgage  also.     Consequently,  if  a  mesne 
mortgage  would  take  off  a  statute  in  the  hands  of  a  puisne       [  526  ] 
mortgagee,  by  a  suit  in  equity,  the  account  must  be,  as  at  law, 
upon  the  extended  value  for  what  is  due  ou  the  statute  and 
damages. 

And,  in   such  case  (d),  where  a  statute,  recognizance,   or   Howfarjudg-^ 
judgment  is  taken  in  by  a  mortgagee,  to  defend  a  subsequent  il^^^owTiii 
incumbrance,   he  will    be  no  farther  Or  longer  protected   by   ineuw^raMetre. 
it,  than  until  he  hath  received  so  much  of  the  profits  as  will 
satisfy  the  original  security,  on  the  extended  value  ;  for  then,  it 
will  be  avoidable  by  a  scire  facias  ad  compntandum,  or  by  an 
account  to  be  taken  in  the  Court  of  Chancery. 

Here  we  must  observe  the  distinction  (e)  between  the  pre-  Judgment  ere- 
ceding  cases,  and  cases  where  a  judgment  creditor,  or  creditor  i^^J^^in- 

^        ...     ,.  »       .  cumbrance  to 

{d)ihmtingihfiy,GrenviUefl\em*  gage  cannot.     A  prior  mortgaceey    his  debt,  for  ke 

59.  Sapra,  534.  however,  cannot  tack  a  bond  debt    j^g,  ^^^  ^v^i  to 

(«)  Brace  v.  Duchess    rf  MarJJbo'  acaiost  the  mortgagor,  bis  amignee    2^„^   ^^ 

Timghy  t  P.  Wms.  491.  /lR0n.[Mo>e-  of  the  equity  of  redemptioii,  or  ere-   vierelu  a  Uen 

ly,  50.]  t  Ves.  ^i,  [nomine  Jackson  ditors  ;   though  he  may  as  against    /^x 

▼•  Lm^fardy  Belt's  8upp.  to  Vesey,  the  mortgagor's  heir,  to  prevent  a   ^  ^' 

sen.  4S6.    The  placita  of  this  case  circuity.     A  similar  distinction  is 

pointedly  notices  the  above  distinc-  made  in  Mosely,  50.— £d.]  Sed  vide* 

tion.  It  is  in  these  words :— A  prior  WtifflU  v.  f^tfiiif  ,OUb.  Eq.  Rep.  151 . 

mortgagee  may  tack  a  subsequent  S.  €•  Pre.  Ch.  494.  [which  is  disposed 

JQflgmeut ;  but  a  prior  judgment  ere-  of  in  the  note  below,  p.  531.— £d.] 
ditor  obtaining  a  snisetnuent  roort« 

gagce  will  be  required  to  account  for  the  extended  value  only.  Thus,  in 
iwoitfrey  v.  kVatsoHf  3  Atk.  517,  Lord  Hardwicke  held,  that  where  a  creditor 
by  judgment  extends  lands  by  e^^^,  he  ho\dB  quous(iue  debitum  sitti^actiun 
faerit  \  and  at  law  the  debtor  cannot  on  a  writ  ad  comyiutaudumy  insist  on  the 
creditor's  doing  more  than  account  for  the  extended  value ;  but  if  the  debtor 
comes  into  a  court  of  equity  for  relief,  the  court  will  give  it  him  by  obliging 
the  creditor  to  account  for  the  whole  he  has  received,  but  as  he  who  comes 
fur  equity  must  do  equity,  will  direct  tlie  debtor  to  pay  interest  to  the  cre- 
ditor, though  it  should  exceed  the  principal. 

(N)  So  m  QvuirreU  v.  Beckford,  1  Madd.  Rep.  369,  Sir  Thomas  Ploraer,    Account, 
Vice  Chancellor,  declared,  that  a  mortgagee  in  possession,  holding  over  after 
payment  of  his  principal  and  interest,  sliould  be  charged  with  the  balance 
and  interest.    As  to  *£e  account,  of  a  mortgagee  in  possession,  see  postea, 
Cap.  XIV. 

(O)  This  doctrine  has  been  fully  acknowledged  by  Lord  Eldon,  in  Kwott  ex    Judgment  ere* 
parte,  llVes.  617.    Uia  Lordship  there  obwrved,  that  a  mere  judgment    diior  cannot 

tacky  when. 
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hy  Statute  or  recogniaoce,  buys  in  a  first  mortgage  ;   for  he 
cannot  tack  or.unite  this  to  his  judgment,  &c.  so  as  to  gain  a 


Judgment  not 
iaekahle  if  o6* 
tnined  in  Aif- 
ferent  character 
from  mort" 
gagee. 


But  mortgagee 
may  tack  prior 
judgment  to  hts 
morlgnge. 


creditor,  thoufsh  he  deals  oripnally  for  a  lien,  do<»  not  get  an  esUte  orip- 
nally  in  the  land.  He  has  neither  JM  in  re  not  jm  ad  rem.  Bat  if  there  is 
oiire  a  creditor  by  mortgage,  and  he  afterwards  advances  money  apoo  a 
judgment,  the  court  will  intend  that  he  makes  that  advance,  rot^ning  to 
take  a  security  npon  the  land  for  botli  \  and  he  nay  tack :  Inst  if  he  re- 
maiiu  a  mere  judgment  creilitor,  the  court  says  he  docs  not  deal  upon  th« 
faith  of  the  land ;  in  this  sense,  that  he  does  not  contract  for  an  mterest  in 
the  land ;  and  therefore  is  entitled  only  as  a  judgment  creditor  to  an  dtgU; 
and  he  cannot  tack. 

So  likewise  in  a  later  case  (Leires  r.  Mwgcn,  5  Price,  4t.  155)  it  was  beM, 
that  a  subsequent  judgment  creditor  could  not  tack  his  judgment  debt  to  a 
prior  mortgage,  though  he  were  in  possession  of  the  estate.    The  facts  of 
that  case  are  very  numerous  and  complicated ;  but  it  appears  tliat  the  at- 
torney of  the  mortgagor  had  several  judgments  against  him  for  costs  and 
other  considerations,  and  also  a  mortgai^e  and  other  secnritiea  for  other 
debts.    The  attorney  then  contrived  to  obtain  possession  of  the  estate  as 
receiver,  under  an  order  of  the  court  of  Exchequer,  and  received  the  rents 
and  profits  till  it  was  stated  he  was  paid  his  mortgage  over  and  over  again. 
The  mortgagor  seeking  to  have  the  possession  of  the  premises  re-ddivered 
to  him,  the  attorney  as  mortgagee  set  up  his  judgments,  and  contended 
that  he  was  entitled  to  tack  these  to  his  mortgage ;  Irat  the  court  hSA  other- 
wise.   The  argument  was,  that  the  conrt  could  not  take^  the  estates  fron 
the  defendant,  beoanse  he  was  in  possession  under  his  judgments,  wbich 
it  was  contended  were  tackable  to  the  mortgago  by  virtue  of  his  pooessioa. 
But  that,  said  Baron  Graham,  was  not  true  \  for  the  defendant  was  in  truth 
in  possession  in  the  character  of  receiver.    Then,  continued  the  learned 
Baron,  it  was  said  that  as  it  was  a  mere  term,  he  was  entitled  to  keep  pos> 
session  on  the  ground  of  his  general  lien.    But  it  would  be  absnrd  to  hold 
that  a  formal  fiction,  adopted  in  conveyancing  for  technical  purposes,  should 
be  so  construed  as  to  work  such  an  mjuHtice.    The  term  was  enacted  for 
a  particular  purpose  ;  and  after  his  receivership  should  be  at  an  end,  there 
would  also  be  an  end  of  his  term.    It  was  unintelligible  how  he  got  into 
possession ;  but  being  in,  he  could  not  enforce  his  elegit  against  Itis  own 
possession.    As  soon  as  the  mortgages  were  discharged,  his  recelvershsp 
was  gone.    The  argument  of  his  having  been  appointed   receiver  by  thci 
court  was,  if  possible,  more  meagre  still.    The  pressure  of  distress  eoa- 
pelled  the  mortgagor  to  submit  to  that  appointment ;  aud  whea  the  last  rr- 
ceiver  broke  and  run  away,  Morgan,  tlie  present  receiver  (who  was  aUo  tbe 
attorney  and  judgment  creditor)  availed  himself  of  the  occasion  to  enter 
aeain  into  the  receipt  of  the  rents  and  profits,  in  which  he  continued  ever 
since.    If  the  judgment  for  W^tU  be  investigated,  how  was  it  obtained^ 
It  was  founded  on  the  alleged  balance  of  accounts.    But  that  account  bad 
been  broken  up  •  and  how  tluit  settled,  account,  as  it  was  called,  coald  have 
blinded  any  man  of  common  sense  for  a  moment  was  perfectly  astonisfaing. 
That  settlement  was  also  one  of  the  advantages  which  vrere  taken  of  the 
phintiff 's  distress.    As  to  the  ekgit  set  up,  it  was  quite  absurd  ;  for  Mor- 
gan was  himself  in  possession  at  that  time  as  receiver.    It  was  also  con- 
tended, said  Baron  Graham,  that  the  judgments  were  tackable  to  the 
mortgages ;  but  that  could  not  be,  because  they  were  obtained  in  a  diferent 
character  from  that  qf  mortgagee.    The  defendant  was  in  possession  as  agent 
to  the  trustees  merely ;  and  they  had  nothing  to  do  with  the  judgments. 
Had  they  indeed  been  obtained  in  the  same  character,  there  might  have 
been  something  in  it;  but,  in  this  case,  that  was  clearly  not  so. 

It  should,  however,  be  remembered,  that  if  a  mortgagee  bny  In  a  prior 
statute  or  judgment  (holding  both  In  the  same  right,  Bforrelt  v.  /'«sA*e, 
t  Atk.  53.  Stanton  v.  Sadler,  t  Vem.  30),  he  will  be  allowed  to  unite  the 
judgment  or  statute  to  his  mortgage  ;  for  the  land  was  in  the  view  and  con- 
templation of  tlie  lender,  Higgan  v.  Syddaly  1  Ch.  Ca.  149 ;  and  the  judg- 
ment creditor,  by  virtue  of  an  elegit,  might  have  brought  an  ejectment, 
and  held  npon  the  extended  value  ;  and  as  he  had  the  legal  interest  in  the 
estate,  the  court  would  not  take  it  from  him  :  and  this  whemcr  the  judgment 
or  statute  were  paid  off  or  not.  Anan,  2  Ch.  Ca.  2<)8.  The  prior  judgment  or 
statute  however  will  be  of  little  use  to  the  mortgagee,  ttaless  it  confer  a 
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preference  thereby,  because  such  creditor  cannot  be  called  a 
purchaser,  nor  hath  he  any  right  to  the  land;  he  hath  neither       [  527  ] 
Jui  iff  re  nor  ad  rem  (p) ;  and  therefore,  though  he  release  all 
his  right  to  the  land,  he  may  extend  it  afterwards.      All  that  he  RHeanqfrigki 
hath  by  the  judgment,  is  a  lien  upon  the  land ;  but  it  is  not  u^. 
certain  whether  he  ever  will  make  use  thereof;    for  he  may 
recover  the  debt  out  of  the  goods  of  the  conusor  by  scire  facias, 
or  may  take  the  body,  and  then,  during  the  defendant's  life,  he 
can  have  no  other  execution.      Besides,  the  judgment  creditor 
dodi  not  lend  his  money  upon  the  immediate  view  or  contem- 
plation of  the  conusor's  real  estate ;  for  lands  afterwards  pur-  l^rndt  pur- 
chased may  be  extended  upon  the  judgment ;  nor  is  he  deceived  judgment^  may 
or  defrauded,    although  the  conusor  of   the  judgment  bath  ^^^*^^ 
before  mortgaged  his  real  estate,    as  is  the  case  of  a  mort- 
gagee, if  the  mortgagor  hath  before  mortgaged  his  land  to 
another. 

Thus,  where  B.  made  a  mortgage  of  his  estate  (f),  and   CredU&r{oh^ 
afterwards  became  indebted  to  H.  in  6(V.  and  then  conveyed  mentqfieram' 
to  S.,  in  trust,  in  the  first  place,  to  pay  a  debt  due  to  himself,  J^JJj^*  *\^l 
and  subjected   thereto  all  B.'s  other  debts  in  average;  then  S.  average onty, 
tendered  the   money  to  the  mortgagee,   which  the  mortgagee  an^Sdgnmeni 
refused,  and  afterwards  he  assigned  the  mortgage  to  H. ;  then  ^  P'*'^  '"<^''' 
U.  obtained  judgment  against  B.  on  his  bond  for  the  60/.,  after       [528  1 
which  S.  sold  to  the  plaintiffs,  who,  not  having  paid  their 
purchase-money,    preferred  their  bill  against  the  mortgagees 

(f\  Slcphen»on  v.  Hay  ward,  Pre.      Traeeif,  2  Cb.  Rep.  16,  p.  30,  2d  ed. 
Ch.  310.    [Vide  etlam  Langton  t .      and  Rob.  Praad.  Con.  355.— £<£.] 


riffht  to  the  Ic^l  estate ;  and  a  mortgagee  buying  in  a  subsequent  judgment  ^ 

witliOQt  the  consent  of  the  mortgagor,  cannot,  as  against  a  mesne  mortga- 
gee or  assignee  of  the  equity  of  redemption,  tack  this  jndgment  to  his 
niortgafn^.     Fostea,  536. 

A  jndgnaent  creditor  therefore  does  not  in  equity  stand  on  the  same  foot-    Lord  Maeelet' 
ing  as  a  mortgagee  or  pnrchaser.    In  Wright  ▼.  Pilling,  nbi  supra,  n.  (e)^  Jield*$  oyinutn 
it  was  made  a  question,  whether  a  judgment  creditor  might  not  as  well  ne-   in  IVriglU  ▼. 
cure  himself  b^^uying  in  a  prior  incumbrance,  as  a  third  mortgagee  might   PiUing  attt' 
by  taking  an  assignment  of  the  first  mortgage ;  and  on  Mr.  Vernon*s  making   ruled^ 
the  declaration  above  alluded  to,  Lord  Chancellor  Macclesfield  and  scTenu 
at  the  bar  seemed  not  to  agree  to  it,  but  thought  a  jndgment  creditor  might 
as  well  secnre  himself  by  taking  in  a  prior  mortgage  as  the  third  mortga- 
gee ;  for  that  lil«  judgment  was  a  lien  on  the  land  t  and  when  he  got  in  a 
prior  roorticage,  that  ought  not  to  be  taken  from  him  till  payment  of  hu 
whole  debt.    This  obiter  opinion  of  Lord  Macclesfield  has  never  been  at- 
tended to  ;  and  it  may  now  be  considered  as  fully  over-ruled  by  the  sobse- 
qiient  case  of  Brace  v.  MarliMmmgh,  ubi  supra  ;  and  the  point  as  stated  by 
the  learned  author  is  uniformly  acknowledgied  as  the  settled  doctrine  of  the 
court  by  all  the  equity  text  writers.    See  2  Ponb.  Trea.  £q.  302,  5th  edit. 
But  a  jndgment  creditor,  it  must  be  remembered,  may  redeem  a  precedent 
mortgage,  though  he  acquire  no  benefit  thereby.    Bacon  v.  Aakby,  Pinch, 

(P)  And  nAer  execution  sued,  he  has  but  a  mere  chattel  interest  iu  the 
land  extended^  and  no  freehold. 
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and  H.  to  redeem ;  and  it  was  decreed  that  the  plaintiffs  should 
redeem  H.'s  mortgage,  and  that  the  judgment  should  be  paid 
but  in  proportion ;  for  though  II.  had  a  title  at  law,  and  it  was 
insisted  that  this  judgment  would  affect  the  resutting  equity 
in  B.,  if  there  was  more  than  sufficient  to  pay  his  debts,  yet 
the  conyeyance  made  for  the  payment  of  debts^  being  a  good 
conveyance,  and  prior  to  the  judgment,  that,  being  aubsequeot, 
could  not  affect  the  estate.           ] 
di^^^r^i       ^°»  ^^^^^  ^'  mortgaged   his  estate  to  B.  (g),  and  then 
Jirtt  mortgage    assigned  the  equity  of  redemption  to  C. ;  afterwards  D.  obtaiDed 
•woSliMjr^  **  *  judgment  against  A.,  and  procured  an  assignment  of  B.'s 
gagee  aatohii    mortgage  ;  then  C.  tendered  the  money  doe  oh  the  first  morl- 
'""*        '    gage  to  D»,  who  had  notice  of  the  assignment  of  the  e^ity  of 
redemption,  at  the  time  of  his  purchasing  in  the  first  mortgage. 
It  was  objected,    that  D.,  having  the  leg^  estate   in    him 
[  529  ]     hy  the   assignment  of  the  forfeited  mortgage,  and  C.  having 
only  an  equitable  interest,  not  supported  by  the  legal  estate,  he 
ought  to  pay  both  monies  to  D. :   but  the  court  resolved  that 
C.  should  redeem,  paying  only  the  money  due  on  the  mort- 
gage. 
PerMi  lending       There  is  indeed  a  case  (A),  in  which  the  court  may  be  tboq^t 
"'^^"Srt^  **/Er*i  ^^  '^^^^  infringed  upon  this  rule,  which  was,  where  A.,  the 
morigoge,  pre-  plaintiff,  had  lent  money  on  several  notes  of  different  dates, 
fenedioteamd.  ^^j^  ^f  ^^  j^  ^^^  ^^  ^^  ^g^^^  .  «  Received  of  A., i. 

to  be  secured  on  mortgage  of  my  Stokehall  estate ;"  and  die 
drawer  had,  previously  to  his  drawing  these  notes,  made  a  mort- 
gage of  his  estate  to  the  defendant.  A.,  to  cover  the  sums 
lent  on  the  notes  bought  in  a  mortgage  which  was  made  prior  to 
the  defendant's  :  and  Lord  Hardwicke  was  of  opinion,  that  A* 
should  thereby  protect  himself  against  the  defendant's  morlga^; 
and  should  be  paid  the  money  lent  upon  the  notes,  as  weD 
as  what  was  due  to  him  upon  the  ass^ment  of  the  first 
mortgage. 
B«MMe  dntwer  But  it  appeara  to  me  that  this  case  is  cleariy  distinguishable 
u^relSn^  from  the  common  one  of  a  creditor  by  judgment,  or  statute, 

on  nurtgage 

(q).  (g)  BreerUm  v.  J^fnw^  1  Eq.  Ca.      347,  et  Vide  BayUy  ▼.  IMjm,  Pre. 

Abr.  S«5,  pi.  10.  [S.  C  posCea,  536.      Ch.  89.  Cideman  t.  IFuicA,  ibitLdll, 
^EdJ]  et  snpra,  400. 407. 

(A)  Matikem  v.  Cwrtwrigkt^  i  Atk. 


NoioiMngal'  (Q)  ThiswaBaclearcase  of  eqnitable  mortgage;  and  altboash  it  may 
hwed  to  timpU  on  a  first  impreuion  appear  to  support  the  proposition,  that  simpte  contrart 
cor  tract  ere*  creditors  may  buy  in  a  prior  mortgage  and  tack  t^e  debt  to  the  aecority ; 
ditori,  yet,  when  it  is  considered,  that  a  judgment  creditor  wiU  not  be  allowed  to 

protect  himself  under  the  doctrine  of  tacking  by  purchasing  in  a  prior 
ffiortgagfi,  it  .certainly  seems  to  follow,  that  a  smiple  contract  creditor  can 
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purchafliiig  in  a  prior  incumbrance  to  protect  himself,  which,  as  [  530  ] 
hath  been  said,  he  will  not  be  permitted  to  do ;  for  these  me- 
morandums seem  to  fall,  more  properly,  under  the  description 
of  agreements  for  securing  the  daoney  lent  by  mortgage,  than 
of  notes  for  the  payment  thereof  ;  and  consequently,  the  court, 
considering  that  as  done,  which,  upon  a  bill  to  compel  a  spe- 
cific performance  of  these  agreements,  they  would  have  di- 
rected to  be  done,  looked  upon  this  case  as  not  distinguishable 
from  the  ordinary  case  of  a  puisne  mortgagee  purchasing  in  a 
prior  incumbrance  to  protect  himself  (i). 

So  a  statute  extended  may,  notwithstanding  this  rule,  be  made  Statiae  extend' 
use  of  to  protect  the  conusee,  as  to  a  farther  sum  lent  by  him,  t^tH^e  ^^ 
against  a  mortgage,  or  security,  taken  by  a  mesne  incumbrancer ;  Mther  aunu 
for,  the  conusee  being  entitled,  at  law,  to  hold  the  estate  until  he  mortgage  tmkm 
be  satisfied  his  original  debt  at  the  extended  value,  the  court  *y»»^«««M««im- 
will  not  interpose  to  take  it  fcom  him,  when  he  hath  a  farther 
demand  ;   for  that  gjves  him  an  equity  to  retain  it  against  the 
mesne  mortgagee,  which  the  latter  cannot  over-reach,  but  on       f  531  1 
gaining  a  greater  equity  to  himself  by  discharging  both  debts. 
Thus  where  a  man  acknowledged  a  statute  (A)  in  the  penal  sum 
of  \500L  for  payment  of  800/.   with  interest ;   and  then,  it 
being  forfeited,  and  the  lands  extended  thereupon  at  a  certain 
annual  value,  settled  the  same  lands  in  tail,  for  a  good  and  va- 
luable consideration ;  afterwards  he  borrowed  more  money  of 
the  conusee,  articles  having  been  first  drawn  between  them, 
whereby  it  was  agreed,  that  the  statute  and  extent  should  stand 
as  a  security  for  the  farther  sum  borrowed.    The  conusor  being 
dead,  and  the  principal  sum  of  800/.  with  interest,  satisfied  by 
perception  of  profits  or  otherwise,  the  plaintiff,  tenant  in  tail 
under  the  settlement,  filed  his  bill  to  account  at  the  real  value ; 
but  it  was  held  by  Chief  Baron  Hale,  and  all  the  court,  that  no 
relief  could  be  given  against  the  penalty  of  the  statute,  the  equity 
being  equal,  and  the  law  on  tlie  side  of  the  defendant. 

A  prior  mortgage  purchased  in,  will  be  no  protection  to  a  Prhr  mertgage 
puisne  mortgagee,  unless  it  be  forfeited  (/) ;  for,  until  then,  the  ^Snem^rt^  ** 

g^gee^  MiieM  ti 
(i)  Vide  Ex  parte  fViUs,   1  Ves.         (Q  Hitchcock  v.  Sedgwick,  S  Vera.   befiKfeUed. 

jna.  163,  et  supru.  156«  [Affirmed  on  appeal  in  parUa-« 

{k)  Sir  Jokn  Uedworth  ▼.  Josiaa      nieot,   see  664,   postea,  and    note 

Primaie^  Hard.  318.  there. — Ed."] 


not  be  in  a  better  sitnation  by  snch  a  pnrchane ;  and  this  may  be  laid  down 
as  good  law,  supported  by  the  case  cited  in  note  (8),  p.  53%,  postea.  For 
further  on  equitable  mortgages,  see  autea,  t^U  469.  and  Uie  Index,  voc. 
**  Equiiable  Mortgage," 


524 


CAP.  XIII.        or   PRIORITt    IH   INCUMBRANCBS, 


[532  ] 


Puime  mort- 
gagee buying 
in  prior  $ecU' 
ritiff  paid  all 
due  OH  thai  te- 
eurUy  as  well 
m$  OH  hit  otCH, 


mortgagee  hav- 
ing  legal  eetate^ 
amy  tack  fur- 
ikermtm  ad* 
fMmcedtokio 
Mfcuriifff  if  he 
have  M  noliee 
of  memeincum' 
iramee{ii). 


estate  remains  as  it  was  at  common  law,  redeemable  upon  per* 
formance  of  the  condition  stipulated. 

And  a  puisne  mortgagee  (wi),  who  purt^baselh  in  a  prior  se- 
curity to  protect  bis  0110/1  (r),  shall  not  only  hold  it  until  he  be 
paid  his  debt,  and  reimbursed  the  money  advanced  by  bim  to 
purchase  it ;  bnt  until  he  hath  received  all  the  rooney  and 
arrears  of  interest^  due  on  the  security  bought  in^  as  well  as 
upon  his  own. 

And,  as  a  puisne  mor^agee  may  tack  a  prior  iocambrance, 
that  brings  with  it  the  legal  estate,  to  his  own,  and  thereby  pnH 
tect  himself  against  intervening  charges  thereon  (n)  ;  so,  a 
mortgagee  eigne,  having  the  legal  estate,  may  tack  a  subsequent 
sum  advanced  by  him  upon  the  former  security,  to  his  prior 
mortgage,  and  thereby  protect  himself  against  mesne  (t)  in- 
cumbrances. Thus,  where  A.  had  an  annuity  charged  ou  the 
manor  of  S.,  and  B.  an  estate  therein  liable  to  the  annuity,  and 

(in)  Darey  v.  HaU,  1  Vem.  49.      (n)  Qoddard  ▼.  tomplin^  1  Ch.  Ca.  119. 


Simple  eoniraet 
debt  not  tack' 
able  to  mort' 
gage^  thmigk 
accompanied 
with  parol 
agreement 
that  it  thould 


niuntratinn  of 
terms — Tnek- 
ing  not  aUowfd 
between  equit' 
able  ittcum* 
hraneere. 


(R)  That  is,  a  pnisae  mortgagee,  who  haa  pnrchawd  id  a  prior  seoorir^, 
to  protect  a  subsequent  mortgage  which  he  holds  in  his  own  right,  as  dis- 
tinguished  from  a  subsequent  mortgajre  which  he  holds  for  the  benefit  of 
another  as  a^^ent,  trustee,  guardian,  heir  at  law,  or  executor,'  yuid  thkdis? 
tinction  it  wiU^be  well  to  remember. 

(8)  This  was  stated  to  be  a  known  rule  in  eqvity  by  Lord  Kiag,  In  Bed- 
ford  V.  Backhouse  Wm.  Kel.  Rep.  6,  cited  also  postea,  634.  As  to  ftitore 
advances  it  is  observable,  that  simple  contract  dlebts  are  not  tackable  to 
a  mortgage,  either  in  themselves  as  simple  contract  debts,  or  by  means 
of  a  parol  agreement  that  the  mortgage  shall  become  a  security  for  soch 
debt.  This  was  decided  by  Lord  Eldon,  in  Hooper  ex  partem  1  Men  v.  7. 
The  single  point  before  the  conrt  in  that  case  was,  whetl|er  or  n^t  the  pe? 
titioners  were  entitled  to  tack  a  simple  contract  debt  of  400<.  to  their  mort- 
gage security,  on  proof  of  a  parol  agreement  that  the  same  ahoiild  be 
tacked  to  the  original  mortgage.  Lord  £ldoD  decided  in  the  negative ;  ob- 
serving, that  the  mortgagee  was  not  entitled  to  say  he  held  the  mortgage 
as  a  deposit,  because  tlie  contract  under  which  he  held  was  a  contract  ror 
conveyance  only,  and  not  for  deposit.  The  subsequent  memorandum  to 
writing  created  nothing  more  than  a  debt  by  simple  contract,  and  coold 
not  be  added  to  by  parol.  Thereupon  his  Lordship  dismissed  tlie  petition, 
with  liberty  to  file  a  bill. — It  is  barely  necessary  to  notice  the  difiference  be- 
tween a  simple  contract  debt  and  a  debt  by  judgment,  to  perceive  the  ground 
on  which  this  case  was  decided.  A  judgment  is  a  species  of  security,  and 
is  a  general  lien  on  the  land ;  bnt  a  simple  contract  debt  involves  no  other 
relation  than  that  of  debtor  and  creditor. 

(T)  It  may  not  be  amiss  to  explain  these  technical  terms.  If  there  be 
fonr  mortgajres,  A.,  B.,  C.,and  P.,  A.  will  be  the  eigne  mortgage  ;  B.,  C., 
and  !>.,  will  be  puisne  mortgages;  and  B.  and  C.  mesne  mortgages. 
But  the  words  eigne,  mesne,  and  puisne,  are  meant  to  express  the  sitnarion 
of  the  first,  second,  and  third  mortgagees,  or  incumbrancers.  Therefore 
as  between  B.,  C,  and  D.,  B.  will  be  eigne  mortgagee;  and  as  betvreen 
C.  and  D.,and  an  intervening  incumbrancer,  C.  will  be  the  eigne  mortgagee ; 
the  intervening  charge  will  constitute  the  mesne  incnmbrance,  and  D.  wiU 
be  the  pnisne  mortgagee,  Bnt  it  should  be  remembered,  that  to  enable  a  mort- 
gagee to  benefit  himself  by  the  doctrine  of  tacking,  either  his  own  mortgage 
or  the  one  be  buys  in  should  confer  a  title  to  the  legal  estate ;  coosoqaeauy 
with  regard  to  tacking,  the  word  eigne  most  designate  the  Jlral  mortgage  or 
incumbrance,  and  not  the  eigne  mortgage  by  relation,  see  antea,  p.  473. 
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C.  an  interest  subsequent  to  both  by  mortgage  (o)  ;  B.  having  [  533  ] 
DO  -notice  of  C.'s  interest,  treated  with  him  in  the  reversion  in 
fee,  who  desired  to  borrow  money  of  him,  and  thereupon  pur* 
chased  A.'s  interest,  and  for  that,  and  by  way  of  money  lent  to 
the  reversioner,  paid  900/.,  but  there  was  no  more  than  500/. 
due  to  A.  ;  C.  exhibited  his  bill  against  A.  and  B.,  to  redeem 
them  on  payment  of  their  debts ;  and  the  question  was,  whe- 
ther C.  should  pay  B.  any  more  than  the  mortgage-money  he 
bad  originally  lent,  and  tlie  500/.  paid  by  him  which  was  due  to 
A.  ?  And  it  was  decreed,  that  be  should  pay  the  whole  900/. 
advanced. 

So,  if  there  be  first  and  second  mortgagee  (p),  and  the  first  First  morf* 
lend  money  after  the  last  mortgage  made  (u),  talcing  a  judg-  ^"^^  """^jfT* 
ment  as  security,  he  may  tack  this  to  his  mortgage  to  protect  hit  mortgagt^ 
himself  against  the  second  mortgagee,  for  he  hath  the  legal  Jt^*^^- 
estate  and  the  judgment,  opAicA,  though  it  passeth  no  interest,  cmUyofwkkk 
presently,  in  the  land,  operates  as  a  lien  (w).  f^j^  "*  **" 

(0)  Blaclu^cn  t.  MoreUind^   t  Ch.      4th  resolation  in  Brnci  y.  JHcheu  of 
Ca.  to.  Marlborough,  S  P.  Wins.  494.  t  Yes. 

(p)  Shepherd  v.  Ttflcy,  S  Atk.  359.      66S.  £t  rapra. 


(U)  Withont  notice  of  the  second  mortgage  at  tUe  tfane  of  sach  sob- 
sequent  advance.    Pre.  Ch.  226. 

(W)  Lord  Chan.  Freeman  puts  a  similar  case,  2  Freem.  7.  Sir  William  Dt^i  ttiched  U 
Grant  carried  the  doctrine  a  step  further,  and  decreed,  that  when  circom-  mortgage  be* 
stances  arose  in  wliicb  the  doctrine  of  tacking  took  place,  the  judgment  or  cornea  part 
statute  tacked  to  the  preceding  mortgage  became  as  much  part  of  &e  mort-  thereo/T 
gage  as  the  sum  originally  lent,  and  was  to  be  considered  as  equally  secured 
thereby.  The  case  in  which  his  Honour  pronounced  this  opmion  was  that 
of  Baker  v.  Harrie,  16  Ves.  397,  where  there  was  a  mortgage,  and  afterwards 
a  judgment  entered  op  by  the  mortgagee  for  a  further  sum  and  docketed, 
and  then  a  second  mortgage;  the  mortgagor  becoming  bankrupt,  the 
second  mortgagee*  filed  his  bill  against  the  first  mortgagee,  and  against  the 
bankrupt  and  his  assignees,  praying  that  he  might  redeem  the  first  mort- 
l»a«e  on  payment  of  what  was  due  on  that  mortgage  only ;  that  the  assignees 
might  be  foreclosed,  or  a  sale  be  directed ;  and  that  the  deficiency,  ir  any, 
might  be  proved.  The  first  mortgagee  insisted  that  he  had  a  right  tack  the 
judgment  to  his  mortgage,  and  that  he  was  entitled  to  be  paid  both  his  debt  by 
mortgage  and  judgment  in  preference  to  the  second  mortgagee.  Sir  William 
Orant,  M.  R. — *'  My  opinion  coiitinues  clearly  that  the  subsequent  bank- 
rnptcy  cannot  in  any  degree  afifect  the  [first]  mortgagee,  who,  before  the  bank- 
ruptcy, had  a  complete  lien  upon  the  land,  as  well  for  the  judgment  as  the 
mortgage  debt  The  statute  relates  only  to  judgments  that  continue  merely 
aoch  at  the  time  of  the  bankruptcy,  not  to  those  which  have  acquired  all 
the  eifeci  of  an  actual  mortgage,  as  is  the  case  of  a  judgment  obtained  by 
a  party  having  an  antecedent  mortgage.*' 

Mr.  Christian  cannot  think  that  a  judgment  united  with  a  mortgage,  was    Mr,  Chri9tian*$ 
«ver  intended  to  be  treated  as  a  mortgage  against  the  general  creditors  where   obtervatione  in 
the  debtor  becomes  bankrupt ;  and  he  founds  this  opinion  on  the  following  dengatum  o/ 
consideration,  which  is  an  entire  misapprehension  of  the  law : — **  If  A.  has   Baker  v.  Mar* 
m  judgment,  he  most  have  a  dividend  only  ;  if  B.  has  a  mortgage,  he  must  be    rts,  coiuidered 
paid  in  full,  if  the  estate  is  of  sufficient  value.    I  cannot  think  then  that  the   MMienable, 
legislature  intended  that  A.  was  also  to  be  paid  in  full  out  of  the  premises,^  if 
ht*  got  an  assignment  of  B.'s  mortgage."    2  Christian's  Bankrupt  Laws,  1  if, 
^d  edit.    This  shews  Mr.  Christian's  opinion  to  tie,  that  a  judgment  creditor 
can,  by  buying  in  a  mortgage,  tack  his  judgment  debt  to  the  mortgage,  and 
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[534] 

Further  mm 
adnaneedmMMi 
he  to  oNf  hav' 
M^  right  to 
charge  eitaU, 


[  535  ] 


But  the  f artlier  som  mdvanced  must  be  to  one  who  has  a  ri^t 
to  charge  the  estate  ia  question  iq).  Therefore  where  I.  C, 
the  grand-father  of  C.  made  a  mortgage  of  lands  in  fee  to  H., 
and  thea  having  two  sons,  A.  and  B.,  devised  the  equity  of 
redemption  to  his  youngest  son  B.,  and  his  heirs,  and  died ; 
B.  entered  into  the  mortgaged  lands,  and  enjoyed  the  same  two 
years,  and  then  died,  leaving  a  son  an  infant.  After  B.'s  death, 
his  elder  brother  A.  entered  on  these  lands,  and  having  occasion 
for  money,  joined  with  the  mortgagee  in  assignment  of  the  mort« 
gage  to  another  person,  of  whom  he  borrowed  a  fartlrar  sam, 
and  which  the  assignee  advanced,  having  no  notice  of  the  will 
of  I.  C.  Then  the  heir  of  B.  came  of  age,  and  exhibited  a 
bill  to  be  let  into  the  equity  of  redemption  upon  the  foot  of 
die  6rst  mortgage.  And  on  his  part  it  was  insisted,  that  the 
ass^ee  could  be  in  no  better  condition  than  the  mortgagee, 
and  that  if  there  had  been  twenty  ass^nments  for  more  money, 
if  the  mortgagor  or  he  who  legally  represented  him  had  not 
joined,  he  should  not  be  barred,  but  ought  to  be  relieved.  On 
the  other  side  it  was  contended,  that  the  assignee  was  a  pur- 
chaser  for  a  valuable  consideration  without  notice  of  this  incum- 
brance by  the  will,  and  that  he  bad  a  good  title,  having  taken  an 
assignment  from  the  mortgagee,  wherein  the  visible  heir  of  the 

(q)  Cooper  ▼.  Cooper^  Nels.  Rep.  155. 


thereby  obtain  satisfaction  in  full  for  both  demands.  Bnt,  wc  have  seea, 
antea,  619  of  this  edit,  notes  (e)  and  (0\  that  a  judgment  creditor,  biijioK 
in  a  mortgage,  (whether  tliat  mortgage  be  executed  before  or  after  his  judg- 
ment) cannot  tack  his  judgment  to  the  mortgage ;  consequently  the  levidature 
did  never  Intend,  for  such  is  not  the  law,  that  A.  procuring  an  asslgiuBent  of 
B.'s  mortgage,  should  be  paid  in  full.  So  much  therefore  of  Mr.  Christian's 
argument  in  derogation  of  the  above  judgment  of  Sir  William  Grant,  as 
depends  on  this  opinion,  must  be  dismissed.  Tlie  learned  gentleman  argon 
with  more  force,  when  he  observes,  that  the  legislature  has  expressly  de- 
clared  that  a  creditor  by  a  judgment  unexecuted  shall  have  no  preference  to 
the  prejudice  of  other  creditors.  But  Sir  William  Grant  took  tliis  into 
consideration  in  Baker  v.  Harris;  and  as  that  case  was  circumstanced,  ex- 
pressly ruled  to  the  contrary.  Mr.  Christian's  liint  that  his  Honour's  judg- 
ment in  this  case  will,  on  a  future  investigation,  be  considerably  qualified, 
if  not  over-niled,  is,  it  is  conceived,  entirely  unfounded ;  for  an,  act  of 
bankniptcy  ought  not  surely  to  undo  rules  which  have  been  established  for 
centuries,  namely,  that  a  prior  mortgagee  may  tack  a  docketed  judgment 
to  his  mortgage. 

We  may  also  here  remind  the  student,  tlwt  if  money  be  lent,  and  afler- 

wards  on  a  further  advance  a  mortgage  be  made  to  secure  the  same,  neither 

redemtioi^tmd    **'®  mortgagor  («  Ch.  Rep.  247.)  nor  his  heir,  after  his  deatli,  (1  P,  Wms. 
fyreclomre*  ^^^')  ^^^  redeem  without  paying  all  the  money  due,  2  Ch.  Rep.  947.    And 

though  the  mortgage  be  obtained  by  assignment,  the  mortgagor  cannot 
redeem  without  paying  tlie  money  lent  to  him  previously  by  the  assignee, 
ft  Ch.  Kep.  360.  A  distinction,  therefore,  is  apparent  between  a  bUl  to  re- 
deem, and  a  bill  to  foreclose ;  for  in  the  latter  case,  the  mortgagee  cannot 
insist  on  tacking  his  subsequent  debt,  as  he  may  do  on  a  bill  for  rcdemptkNi. 
See  note  to  Colman  v.  Wineh,  X  P.  Wms.  776,  and  Morret  v.  Pa»ke,  t  Atk.  53. 
Archer  v.  Snatt,  t  Stra.  1107. 
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mortgagor  was  a  party,  and  therefore,  that  if  the  heir  would 
redeem,  he  ought  to  pay  the  whole  principal  sum  and  interest. 
But  the  court  was  of  opinion,  and  decreed  that  the  heir  should 
be  let  into  the  equity  of  redemption  upon  the  foot  of  the  6rst 
mortgage. 

And  where  A.  had  a  prior  judgment,  and  a  mortgage  likewise  Pint  tmrami- 
onthe  estate  of  B.(r);  and  a  subsequent  judgment  creditor,  J^^rZ/ba^S* 
but  prior  in  time  to  the  mortgage,  brought  a  bill  in  chancery,  mortgage  unik- 
praying  a  sale  of  the  mor^^agor^s  estate,  who  was  likewise  ^nej^g- 
willing  and  desirous  to  sell ;  per  curiam,  here  A.  is  not  a  sub-  ?»^>  *>  «?^ 
sequent  incumbrancer  buying  in  a  prior,  but  is  the  first  of  the  condjudgmeHt 
incumbrancers^  who  advanced  more  money  on  a  second  iacum-  XtlMpt^lff 
brance.     Where  the  ^n^  tscifmArancer  by  judgment  has  }SlV»»  first  iudgmeni 
wise  a  mortgage  upon  the  estate,  notwithstanding  there  is  asio*  ^  mortgage. 
ther  judgment,  prior  in  time  to  the  mortgage,  yet  if  the  motU 
gagee  had  no  notice  of  such  judgment,  the  creditor  upon  the       [  536  ] 
second  judgment  shall  not  come  into  a  court  of  equity,  and 
pray  a  sale  of  the  estate  so  mortgaged,  without  paying  off  the 
principal  and  interest,  both  of  the  first  judgment  and  die  mort- 
gage ;  for  it  would  be  very  hard,  if  the  defendant  should  be  in 
a  worse  condition,  with  a  prior  incumbrance  in  his  favour^ 
than  a  mortgagee  without  notice  of  a  prior  judgment  would 
be. 

But,  if  one  who  hath  a  first  mortgage  (js),  purchase  in  a  sub-  No  advantage 
sequent  judgment,  without  the  consent  of  the  mortgagor,  a  mesne  gtS^imuhig 
mortgagee,  or  assignee  of  the  equity  of  redemption,  will  not  ^}erjn4gnunt 
be  obliged  to  pay  the  money  due  on  both  securities,  in  order  to  ^  mortgagor. 
redeem ;  for  such  transaction  of  the  mortgagee  tended  only  to 
load  the  estate,  without  the  consent  of  the  owner,  where  he 
had  no  prospect  of  bettering  his  own  security. 

And,  if  the  first  mortgagee  hath  notice  of  the  intervening  Hr«e  m/ortm 
incumbrance,  at  the  time  of  his  lending  more  money  upon  a  JJSwt?«i!I«i< 
judgment  or  otherwiy,  he  will  not  be  permitted  to  tack  them  inambromce, 
together  against  tiie  mesne  mortgagee.  nhetqaent 

Thus,  where  K.,  having  a  prior  mortgage  of  certain  lands,  jt»^g^^ntor 
where  C.  had  a  mortgage  subsequent,  lent  a  farther  sum  to  the  againet  it. 
mortgagor,  on  a  statute  (jt)  ;  C.  alleged  that  K.  had   notice  of      [  ^^7  ] 
his  mortgage,  before  the  last  money  lent :  K.,  by  his  answer,  did  denied  pan- 
not  deny  notice  positively,  but  evasively  ;  and  C.  could  not  prove  ^V'^^  "•'  *"■• 
notice,  until  after  the  lending  the  last  money  ;  yet,  because  K. 

(r)  Smithton  v.  Thompeon,  1  Atk.      S96,  pi*  11 ;  supra,  5t8. 
520.  (I)  Ca»on  v.  Round,  Pre,  Ch.  US. 

(«)  Breerton  y.Joiuo,  1  Eq.Ca;  Abr.      [et  vide  S.  L.  infra,  565.-— JSd.] 


i 


A28 


«AP.  XIII.       OF   PRIORITY   IN    INCUMBRANCES, 


Pwrekuiof 

wiik  NoHce  if 
mitmeincum' 
hrwuty  nf  NO 
C9atf(x). 


[  538  ] 


Seamd  tfeHM^ 
mortgage  wiU 
frevail  againit 
friioT  drfeetwe 
muy  though 

«M(if«  with  MO- 

Oct  of  mteh  de- 
fective ucmity. 


jSEctMld  MOff  • 

gagee  wUhoui 
noticey  not  of- 


bad  not  denied  notice  positively,  the  court  decreed  a  redemp- 
tion, on  payment  of  the  first  money  only. 

And  the  law  is  the  same  in  case  of  purchasing  in  prior  ae- 
curities,  to  protect  subsequent  incumbrances  (u) ;  it  will  not 
avail  the  purchaser,  if  he  had  notice  of  the  ntesiie  inctunbrance, 
at  the  time  he  advanced  his  money  on  such  subsequent  secoiity ; 
for  it  is  the  purchasing,  without  notice,  that  gives  bim  equal 
equity  with  the  meme  incumbrancer;  and,  if  a  nian  will  pur- 
chase with  notice  of  another's  right,  his  giving  a  valuable  con- 
sideration will  not  avail  him ;  for  he  throws  away  his  mooej 
voluntarily,  and  of  his  own  free  wilL 

It  seems,  however,  that  this  rule  respecting  notice,  admits  of 
an  exception,  where  a  man  first  mortgages  land  by  a  defective 
conveyance,  and  afterwards  to  a  second  person,  by  an  assnr- 
ance  that  is  good  and  effectual,  irt/A  nolict  of  the  Jhrmer  (x); 
for,  in  this  case,  the  second  shall  prevail  notwithstanding  ;  be- 
cause the  legal  title  is,  ab  initiOf  in  him,  and  equity  will  not  in- 
terpose to  wrest  it  from  him,  where  both  are  equally  upon  a 
valuable  consideration  (t). 

The  following  case  seems  to  have  been  decided  upon  this 
ground ;  for  unless  the  subsequent  purchaser  for  a  valuable  con- 


(v)  3  Atk.  f S8.  S  Ch.  Ca.  35. 1  ibid. 
119. 

(x)  Bwgh  ▼.  fV«idff,  1  Eq.  Ca. 
Abr.  3S3,  pi.  1.   [S.  C.  Neia.  Rep. 


183,  and  fully  stated  antea,  391,'  m 
nofu.— Ed,}  Oswieh  t.  Pbiaury  3  Bat: 
Abr.  644. 


Notice. 


JvdgwtaU  ere- 
dUor  pootf^onedf 
thoitgh  prior 
mortgage  de* 
fectivCf  wherebff 
Hen  qfjndg' 
wunt  attached 
on  legal  eetate. 


(X)  It  may  be  laid  down  as  a  general  rule,  that  if  tlie  subsequent  inciiii»- 
brancer  have  notice  of  the  precedinit  incumbrance  before  he  becomes  pos- 
sessed of  his  own  security,  nothing  he  can  do  will  help  him,  (vide  tVes. 
485.  684,)  and  that  a  mortgagee  without  notice  of  an  old  settlement,  shall 
not  be  deprived  of  his  remedy  against  the  settled  estate,  tfaoogh  tlie  other 
lands  comprised  in  the  mortgage  are  sufficient  to  satisfy  his  demand.  Baeah 
▼.  JIfoore,  t  Bro.  P.  C*  68. 

( Y)  The  case  of  Bargh  ▼.  Francia^  is  cited  1  P.  Wms.  S79,  and  reported 
in  Finch  S8y  under  the  name  of  Burgh  v.  Burghs  The  defect  in  die  first 
mortgage  arose  from  want  of  liverv,  the  mortgage  being  in  fee  and  made  by 
charter  of  feoffment.  The  heir  afterwards  confessed  a  judgment  to  a  third 
person,  who  claimed  the  estate  in  preference  to  the  mortgagee  nnder  his 
fecal  lien,  which  he  contended  fastened  on  the  estate ;  the  heir  at  the  time 
of  confessing  the  judgment  having  the  legal  estite.  The  eoiirt,  however, 
would  not  allow  the  claim  of  the  judgment  creditor,  because  he  did  not  take 
the  land  as  his  original  and  primary  security.  (That  a  jodgaent  creditor  b 
considered  in  the  Court  of  Chancery  as  not  having  eqntX  equity  with  the 
mortgagee,  because  he  lends  his  money  on  the  security  of  the  personal 
estate  and  not  on  the  credit  of  the  lands  of  his  debtor,  see  poatea,  541). 
The  case,  therefore,  of  Burgh  v.  Francis,  which  the  learned  author  cites  ui 
his  note,  does  not  warrant  the  position  advanced  by  him  in  the  teat,  fbr  the 
cases  are  not  parallel.  In  the  one,  the  question  arises  between  two  mort- 
gagees ;  in  the  other,  between  a  mortgagee  and  judgment  creditor.  Bat  tkt 
paragraph  altogether  is  liable  to  great  objection,  and  must  be  denied  to  be 
law  ror  the  reasons  assigned  in  the  note  to  p.  540,  postea,  to  uliich  the  realtor 
is  referred.  Mr.  Fonblanque  adds  a  query  to  this  doctrine  of  Burgh  v.  Frtoeio^ 
on  the  ground,  that  the  second  mortgagee  had  notice  of  the  former  defcctiTe 
mortgage,  and  of  the  first  moitgagec*s  equity.    See  Fonb.  Tr.  £q.  p.  38. 
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ndertttony  nrho  bad  a  complete  tide  in  law,  could  be  cbaiged  gfg9r\  wm- 
with  fraud  by  reason  of  notice,  there  appears  to  be  no  pretence  '*•*'*•"*'*  ^  ^ 
upon  which  the  prior  purchaser  for  a  valuable  consideration 
likewise,  but  whose  title  was  defective,  could  apply  for  relief; 
because,  as  between  two  purchasers  upon  the  like  considera* 
tions,  that  which  has  the  complete  title  in  law  must  prevail  (y)* 
Richard  Wiseman,  son  and  heir  apparent  of  Sir  Richard  Wise*      [  539  ] 
man,  intermarried  with  Winnifred   Harrington,  entitled  to  a 
portion  of  4000/.  and  brought  a  bill  against  his  wife's  trustees ; 
whereupon  a  decree  was  had  to  pay  him  his  wife's  fortune,  upon 
making  a  competent  settlement ;  or,  upon  failure  thereof,  the 
fortune  to  be  invested  in  lands  by  the  approbation  of  the  Master. 
Andy  upon  the  Master's  report,  that  no  competent  settlement 
could  be  made  by  Richard  the  son,  it  was,  by  choice  of  the 
parties,  invested  in  lands  of  Sir  Richard,  the  father,  of  equal 
▼alue  ;  part  of  which  lands  happened  to  be  eight  acres  of  copy* 
hold,  which,  in  the  settlement,  were  limited  and  declared,  apart 
from  the  freehold,  to  be  to  the  use  of  the  issue  of  the  marriage 
in  common  form,  and  afterwards  in  fee  to  the  son,  with  a  co- 
venant from  Sir  Richard  to  surrender  the  copyhold.    The  wife 
died  without  bsue,  and  the  son  mortgaged  both  copyhold  and 
freehold  together,  for  a  valuable  consideration,  to  Oswick  and 
others,  plaintiffs,  but  without  any  surrender.    The  son  died,  and 
Che  lands  descended  to  Elizabeth,  bis  sister,  and  heir  at  law ;  then 
the  mortgagees  foreclosed  Elizabeth,  by  a  decree  of  the  court,  and 
entered  and  took  possession ;  to  whom,   being  in  possession, 
Elizabeth  released  and  confirmed  the  estate  in  fee.    ikfterwards,     [  540  ] 
Sir  Richard,  the  father,  having  been  out  of  possession  of  the 
premises  from  the  time  of  the  settlement,  which  was  made 
ttiirteen  years  before,  surrendered  the  copyhold  land  to  the  de» 
Jendant  Plumer, ybr  a  valuable  consideration  :  Plumer  was  ad* 

(y)  Oivkk  V.  Pbuner,  Pasch.  1708.  9  Bac.  Abr.  644.  [Bac.  Abr.  tit. 
Jtfort.  (£),  8.  3.— £J.] 


(Z)  If,  therefore,  the  mortgafor  be  oat  of  possemion  upwards  of  fO  years,  \ti  mtrtg^if^e 

paying  daring  that  period,  interest  to  the  second  mortgagee  on  bis  mort-  ja  yiifimrti 

Mge,  the  first  mortgagee  being  in  possession  all  that  time  without  acknow'  iweuiff§m9f99 

ledging  a  right  to  r^eem  In  the  mortgagor,  such  long  possession  by  the  first  ^«r  f  Sd  aisfi- 

iDortgaeee  will  not  aifect  the  second  mortgagee,  if  at  the  time  he  lent  his  gsgttf  ifkt  rt- 

money  he  had  no  notice  of  the  first  mortgage,  Uioogh  it  will  bar  the  mort-  etite  mttrut  in 

l^gor  himself  of  his  equity  ai  redemption.    See  antea,  408  and  4S7,  in  tht  imttrim, 
noiU. 

The  case  of  OxwUk  v.  Ptumer^  is  also  reported  in  9  Vem.  656.    The  PrirndfU  ^ 

principle  of  thfc  case  was,  that  A.  covenanted  to  surrender  lands  to  uses,  OxwUk  v. 

'vrhich  were  enjoyed  accordingly,  but  no  surrender  was  made.    Thirteen  PUtmit, 
^ears  after,  A.  surrendered  the  same  lands  to  B.  for  valuable  consideration 
^rithout  notice  of  the  covenant,  and  B.  was  holdi?n  to  be  entitled  to  the 
liMids,  and  the  covenantees  were  left  to  their  remedy  at  law. 

L  L 
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mitted,  and  brought  his  ejectment ;  and  the  mortgagees  broof^t 

tbeir  bills  to  be  relieved,  which  were  dismissed  by  the  Master  of 

the  Rolls,  on  solemn  ailment,  with  costs ;  for  that  the  coart 

would  not  supply  the  defect  of  a  surrender,  against  a  peisoa 

that  came  in  by  title,  upon  surrender  of  the  same  premises; 

which  decree  was,  on  re-bearing,  confirmed  by  Lord  Cow- 

per(A), 

Drfeeiivem^rt^      We  must  here  remaik  a  distinction  that  hath  been  taken  be- 

«gain$t  mUne-     tween  the  precedmg  case,  and  cases  where  the  subsequent  cie- 

VSLm^^'^^  ditors  have  demands,  which,  although  they  are  Uena  upon, yet 

ihamfh  mat        are  not  considered  as  specifically  charging  the  lands  («) ;  ss 

^rmorf^'     equity  will  enforce  a  defective  conveyance  agamst  daimaals  of 

f^TMt*  the  latter  description ;  for,  as  they  did  not  originally  taioe  the 

lands  for  their  security,  and  come  in  under  the   very  person 

(z)  Burgh  ▼.  Francit,  3  Bac.  Abr.      S  P.  IVms.   491.      1  P.  Waif.  tr9. 
€43.   t  £q.  Ga.  Abr.  3X0, 1,  et  vide      Finch's  Rep.  SB. 


ConHmuHn  V*      (A)  ^^o  ^^^^  this  difference,  that  when  there  are  two  persons  that  bare 
tArd  Cowper*»    equal  equity,  there  those  that  have  the  legal  title  shall  prevail,  bccaose 
judgment  in        there  is  no  eonity  to  take  from  such  person  the  title  that  he  hath  gained 
OjrirtiA  V.  at  law ;  as  where  A.,  B.,  and  C,  are  three  mortgagees,  and  C.  parclases 

Pkmer,  in  the  mortsage  of  A.  to  secure  his  own  money  60116  fide  lent;  eqmty 

will  never  take  from  him  the  legal  interest  he  hath  gained ;  but  if  the  cbo- 
.  tending  parties  in  equity  have  not  equal  equity,  then  those  that  have  the 
createst  equity  shall  prevail  against  the  legal  title ;  as,  if  a  creditor  takes 
hold  of  the  land  by  a  feoffment  in  mortgage,  with  livery,  equity  vrill  supply 
the  defective  conveyance  against  a  subsequent  judgment  craditor ;  because 
the  judgment  creditor  not  relying  on  the  land  for  his  securitsr,  he  hath  not 
equal  equity  to  have  that  land  applied  for  the  payment  of  hia»  debt,  as  he 
that  took  it  in  mortgage ;  but  in  this  case,  where  Plomer  had  equally  lent 
money,  and  taken  hold  of  the  estate  by  a  mortgage  made  with  a  legal  sur- 
render ;  so  that  the  legal  interest  was  in  him :  the  covenant  to  attrreBder, 
thon^  prior,  could  not  be  set  up  against  him  who  had  no  noHee  qf  it;  bat 
Oswick  must  pursue  his  remedy  at  law,  for  the  breach  of  the  covenant. 
S  Bac.  Abr.  645, 4th  edit,  fo. 
Second  mort'  If  A.  mortgage  to  B.  by  a  conveyance  which  is  defective,  and  tiien  C^ 

gngee  without  with  notice  or  B.'s  defective  mortgage,  takes  a  second  mortgage  from  A. 
notice  of  prior  by  a  conveyance  which  is  good  and  effectual ;  C,  the  learned  author  000- 
defective  tnort-  ceives  will  be  preferred,  notwithstanding  he  has  notice  of  A.'s  prior  equity 
gage^  pr^erred,  previously  to  his  advancing  his  money,  because  he  has  the  complete  title  at 
Secu$\fwith  law;  see  antea,  p.  5S8;,and  the  learned  author  cites  Oxtcif A  v.  PlaaMr, 
notice*  for  his  authority.    But  tlmt  case,  it  will  be  perceived,  does  not  bear  him 

out ;  for  Lord  Cowper  expresslv  remarks,  towards  the  latter  end  of  bis 
judgment  as  above  stated,  that  the  second  mortgagee  bad  no  notice  of  the 
first  defective  mortgage,  and  on  that  ground  it  is  evident  ]>ord*  Cowper 
founds  the  principal  bearing  of  his  decree.    This  circumstance  most  have 
escaped  the  learned  authors  observation ;  for  otherwise  he  could  not  have 
argued  himself  into  a  belief  that  the'  second  mortgagee  had  notice,  when 
tlie  report  states  clearly  that  he  had  nQt  notice ;  and  tiiis  supposition  is  the 
more  probable,  as  that  part  of  the  report  where  this  statement  occurs,  ap- 
pears to  have  been  overlooked  by  the  learned  author.    The  case  of  OxwUk 
V.  Plumer  is,  therefore,  an  authority  for  this  position ;  that  if  there  be  two 
mortgages,  the  first  by  an  assurance  which  is  defective,  and  the  second  by 
an  assurance  which  is  good  and  effectual ;  the  latter  shall  prevail,  provided 
the  second  mortgagee  have  no  notice  of  the  first  defective  mortg^  at  the 
time  he  advanced  his  money.    But  if  be  have  notice,  the  eauity  oetweea 
the  parties  will  immediately  become  unequal ;  and  then  all  me  cases  de* 
Clare,  that  the  first  mortgagee  having  the  most  equity,  shall  be  preferred. 
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that  is  obliged  in  conscience  to  make  the  defective  securitj      [  541  ] 
good,  they  are  considered  as  standing  in  his  place,  and  will 
therefore  be  postponed,  until  such  defective  security  be  sa* 
tisfied. 

HiiB  point  was  settled  so  early  as  Lord  Keeper  Bridgman's  Bin  to  gupph 
time,  in  the  case  of  Biirgh  v.  Francu  (a),  the  decree  in  which  gage  and  be 
cause  was  affirmed  by  Lord  Chancellor  Nottingham,    There  r'^'"^*^*  J8^««* 

.  .         .        judgments  by 

the  ancestor  made  a  defective  mortgage  in  fee  for  500/.  it  being  heir  of  mort- 
made  by  way  of  feoffment  without  livery,  and  afterwards  the  ^^^^^^ 
heir  confessed  several  judgments  on  bond-debts  due  from  the 
ancestor*  And  the  question  was,  whether  the  judgments  ought 
to  incumber  the  mortgaged  premises  until  the  mortgage  be  paid 
off?  And  Lord  Nottingham  determined  that  they  ought  not; 
for  that  the  debt  due  upon  mortgage  did  originally  charge  the 
land,  wliich  the  debts  by  bond  did  not,  till  they  were  reduced 
into  judgments ;  and  although  the  mortgage  was  defective  in 
point  of  law  for  want  of  livery,  yet  equity,  which  supplied  tliat 
defect,  did  still  charge  the  land,  and  it  ought  not  to  be  in  the 
power  of  the  heir  at  law  to  chaige  it,  by  acknowledging  judg* 
ments  in  prejudice  to  such  equity  ;  the  rather  because  the  mort-  [  542  ] 
gagor  had  covenanted  for  him  and  his  heirs  to  make  any  far- 
ther assurance,  so  that  when  the  land  descended  upon  the  heir 
charged  with  this  mortgage,  he  was  in  the  nature  of  a  trustee 
for  the  mortgagee  till  the  money  was  paid,  and  could  not  in- 
cumber it ;  and  though  the  creditors  had  not  any  notice  of  this 
mortgage,  yet  they  should  be  bound  in  this  case;  because  they 
were  not  put  in  a  worse  condition  than  they  ought  to  be,  namely, 
to  be  postponed  to  the  mortgage  (b). 

Upon  this  principle,  in  a  case  where  A.  tarrendered  his  co-  Defective  wr- 
pyhold,  by  way  of  mortgage  for  money  lent,  and  the  surrender  ^^  inJS^or 
was  not  presented  at  the  next  court,  according  to  the  custom  of  of  mortgagee 

againit  as- 

(a)  Burgh  ▼.  Fntuis,  Finch'i  Rep.  f8.  Nela.  Rep.  183.    [S.  C.  antea,  J^'*^^^**" 
521,  different  report.— £d.]  wor. 


(B)  The  general  mle  in  cases  of  this  description  is,  that  a  court  of  eauity   Whether  Burgh 
will  not  interpose  in  prejudice  of  a  defendant  having  a  legal  interest  tor  a  v.  Frauds  sup- 
Taluable  consideration  and  without  notice  of  the  plaintiff's  equity.    It  is,  ports  rule  gene^ 
therefore,  very  questionable,  whether  this  case  of  Burgh  v.  FraneiSy  can  be  nlly  deduced 
considered  an  authority  for  the  general  doctrine,  that  equity  will  in  every  from  it  7 
case,   postpone  a  Judgment  creditor  to  a  prior  defective   mortgage.— 
Mr.  Fonblanqne,  after  Quoting  Bwrgh  v.  Froiias,  and  Finch  v.  Winchelsea, 
1  P.  Wms.  279,  adds,  '<  But  ^uare,  whether  in  these  cases,  the  subsequent 
incumbrancer  had  not  notice  of  the  former."    In  Burgh  v.  Frcwrtj,  it  is 
•tated,  that  the  creditors  had  no  notice  of  the  prior  defective  mortgage. 
But  though  this  be  the  case,  tibe  learned  gentleman's  quaere  is  not,  it  is  con- 
ceived, on  other  grounds,  misplaced ;  for  if  a  mortgagee  has  been  so  neg- 
ligent as  to  take  a  defective  mortgage,  he  does  not  appear  entitled  to  much 
iiivfur  in  a  court  of  equity,  to  the  prejudice  of  a  honest  creditor. 

L  L2 
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JWMKM  MMT- 

gtgm  had  am- 


the  manor  (b) ;  and  then  A.  became  a  bankrapt^  and  the  as- 
signees were  admitted^  and  brought  their  ejectment ;  and  the 
surrenderee  of  the  copyhold  brought  his  bill  in  equity  to  be  re* 
lievedy  Lord  Cowper  granted  a  perpetual  injunction  in  behsif 
of  the  surrenderee ;  and,  although  it  was  urged  that  the  creditors 
of  the  bankruptcy  were  equally  upon  valuable  conndendonsy 
as  the  surrenderee,  and,  having  the  title  at  law,  otq^  to  be 
preferred,  yet  that  argument  was  over-ruled ;  because  the  oAier 
creditors  of  the  bankrupt  did  not  lend  on  the  credit  of  the  land, 
as  the  mortgagee  did  ;  and  therefore,  wliere  such  craditon 
came,  under  the  bankrupt,  to  charge  the  lands,  they  oi^t  to 
stand  in  his  place,  and  come  under  die  same  obiigatioo  of  con- 
science to  make  good  the  defective  security  (c). 

And  the  reason  of  this  difference  is,  that  where  there  are  tiro 
persons  that  have  equal  equity  (as  was  the  case  in  Oimct  v. 
Plumer,  both  being  equally  purchasers  of  the  same  property  for 
a  valuable  consideration)  there,  those  that  have  the  legal  title 
shall  prevail,  because  there  is  no  equity,  to  take  firom  such  per- 
son the  title  that  he  hath  gained  at  law  ;  but,  if  the  contendii^ 
parties  in  equity  have  not  equal  equity  (as  was  the  case  ia 
Burgh  V.  Francis,  and  Taylor  v.  li  heeler,  because  the  one  cre- 
ditor had  intended  to  secure  himself  by  the  mortgage  of  the 
copyhold,  whereas  the  other  creditors  had  trusted  merely  to  the 
bankrupt's  personal  security,  and,  consequently,  had  not  eqnsi 
equity  to  have  the  land  applied  for  the  payment  of  their 
debts,  as  the  former,  who  looked  to  that  in  particular)  those 

(6)  Taylor  v.  Wheeler,  S  Vern.  564.      Wmt.  S80.   £t  vide  Pye  v.  Dmiu, 
9  Sftlk.  449.  3  Bac.  Abr.  644.    1  P.      3  Bro.  C.  C.  595. 


dheervMmen 
decree  in  Tay- 
Ur  V.  HluOer. 


AeeigneeM  f  dbe, 

mdfjSetiamau 
tfuiiiee  me 


General  rule  om 
to  r^tf  en  de* 
feelwe  mart* 
gait. 


(C)  Lord  Cowper  observed,  that  the  mortgagor  was  plainly  iKMiiid  ia 
equity  by  the  defective  conv^ancc,  '*  «l  eeme  mof/  eeamef  be  becane  a 
trustee  for  tlie  mortgagee ;"  and  on  the  ground  of  numerous  cases  proceed- 
ing on  the  principle,  tliat  where  there  is  a  defective  conveyance,  reuef  shall 
be  giv.'n  asainst  the  party,  his  assignees,  and  representatives ;  his  Lordship 
made- the  decree  stated  in  the  text,  and  directed  the  assignees  to  p^y  the 
ptaintift'  his  principal,  intere;^  and  costs^  or  to  be  foffeckiied  (S  Salk.  449); 
and  his  Lordship  made  a  similar  decision  m  Jenninge  v.  Moore,  cited  posica, 
594-5.  So  ID  a  modem  case,  where  a  tenant  in  tail  made  a  mortgage  with  a 
covenant  for  further  anurance,  and  then  became  bankrupt,  bts  assignees  wcie 
held  bound  by  the  covenant.  1  he  Master  of  tlie  KoUs  declaring,  that  tbe 
assignees  took,  subject  to  whatever  equity  the  estate  was  liable  to  as  agminst 
the  baukrnpt  himself,  Mitford  v.  Mifford,  9  Ves.  100,  cited  also  antea,  193| 
of  this  edition. 

The  general  rule  is,  tliat  if  a  mortgagee  take  a  defective  mortgage,  equity 
wiU  compel  the  mortgagor  and  his  heirs,  and  all  other  persons  cluming  under 
bim  by  act  of  law  as  assignees  of  a  baaiinipt,  although  without  notice,  and 
even  persons  claiming  as  purchasers  for  valuable  consideration  if  with 
notice,  to  make  good  the  mortgage ;  Jaeqaee  v.  Huntley,  i  Cb.  Rep.  5,  10. 
Sd  edit,  cited ;  Morse  v.  Faulkner,  1  Anstr.  11 ;  and  see  t  Ves.  jqn.  151, 
i  6  ibid.  745,  and  Herbert  ex  parte,  13  ibid.  188,  where  Lord  Enktne  said, 
tiie  proposition  that  the  assignees  take  subject  to  all  the  equities 
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that  bave  the  greatest  equity^  shall  be  relicTed  against  the  legal      [  544  ] 
title  (o). 

AISO9  if  X  clause  be  contained  in  the  first  mortgage-deed,  Mortffogt  M 
making  it  a  security  for  farther  sums  borrowed^  subsequent  loans  ^ii^^^ 
Mfill  have  reUtioii  to,  and  be  taken  as  part  of,  the  original  trans-  Tmeu,  St€aU 
action  ;  and  they  must  be  paid  before  a  second  mortgage  inter-  noti^po$t- 
▼ening,  although  the  first  mortgagee  had  notice  of  it  at  the  time  P^  *^'^Z^ 
of  advancing  more  money,  if  the  second  mortgagee  had  notice  wHh  wtiia  0/ 
of  the  clause  m  the  first  mortgage.    Thus,  where  A.  mortgaged 
his  estates  to  B.  for  a  term  of  years,  to  secure  a  sum  of  money 
already  lent  to  A»,  and  also  all  such  other  sums  as  should  there- 
after be  lent  or  advanced  to  him,  A.  made  a  second  mortgage  to 
C.  for  a  certain  sum,  with  notice  of  the  first  mortgage^  and  then 
the  first  mortgagee,  having  notice  of  the  second  mortgage^  lent 
a  farther  sum.     Lord  Cowper  decreed  that  the  second  mort- 
gagee should  not  redeem  the  first  mortgagee,  without  paying  as 
well  the  money  lent  after,  as  that  lent  before  the  second  mort- 


which  the  bankrupt  stood  was  unqaestionable.    The  doctrine,  however, 
that  the  assignees  stand  just  in  the  same  situation  as  the  bankrupl,  and  not 
in  a  better,  and  consequently  that  the  same  language  may  be  addressed  to 
the  assignees  as  to  the  bankrupt,  is  not  exactly  reconcileable  with  many 
passages  to  be  found  in  tho  reports ;  for  in  many  books  it  is  contended,  that 
after  bankruptcy,  or  a  conveyance  for  the  benefit  of  creditors  in  general, 
tlie  assignees  are  to  be  considered  as  purchasers  for  the  creditors,  and  their 
rights  as  standing  on  the  same  principle  as  if  the  debtor  had  not  become  a 
bankrupt,  but  had  made  a  conveyance  in  trust  for  the  payment  of  creditors, 
and  see  11  Ves.  CtO.    But  the  doctrine  is  now  permanently  settled,  that 
a  defective  conveyance  will  be  made  good  against  not  only  the  party  himself* 
but  also  against  his  assignees  or  representatives,  and  all  claiming  deri* 
vatively  under  him.    See  Brown  v.  neathcote^  1  Atk.  162.    Cripps  v.  Je«, 
4  Bro.  C.  C.  47tf.  Mor$€  v.  Faulknerj  1  Anstr.  14.     barker  v.  Hill,  «  Ch. 
Rep.  113,  218,  Sd  edit.    Bradley  v.  Bradley,  H  Vern.  163.    Reid  v.  Shergold^ 
10  Ves.    370,     t  Freem.  f57.     FolhergiU    v.  FothergUl,  ibid.    S56.     Pol- 
lard  V.  GretntUy  1  Ch.  Ca.  10.    $.  C.  1  Ch.  Rep.  98, 184,  2d.  edit.     WHkn 
V.  Holme*,   9  Mod.  485.     llheU  v.   Beane.  1  Ves.  215.    Bixby  v.   Eley, 
2  Bro.  C.  C.  325.   8,C,    2  Dick.  698.    17  Ves.  297.    The  ground  of  these 
decisions  is,  that  the  instrument  being  only  inchoate  and  incomplete  to  past 
the  property,  it  is  In  equity  evidence  of  an  agreement  to  convey,  and 
thereby  the  conscience  becomes  bound  to  make  further  assurance ;  that 
obligation  arising  from  the  payment  of  the  money,  per  Lord  Eldon  in 
MeHaer  v.  GiOenpie,  11  Ves.  626. 

(D)  Th^  general  rules  to  be  collected  from  tliis  class  of  eases  are,  Ist    JUmM  ef  toMts 
That  a  defective  mortgage  will  be  held  good  against  the  tenant  in  fee  and   om  to  d^eetiM 
liis  representatives,  even  if  no  covenant  for  further  assurance  be  inserted  in   martgagtSf 
the  mortgage  deed,  and  tlUs  on  the  general  equity  between  the  parties, 
sed.  That  if  there  be  two  mortgages,  the  first  defective  for  want  of  livery, 
enrolment,  registration,  or  the  like  informality,  and  the  second  good  and 
effectual,  the  latter  will  be  preferred  if  no  notice  of  the  first  mortgage  can 
be  proved  on  tlie  second  mortgagee,  bnt  if  such  notice  can  be  proved  on  the 
second  mortgagee,  then  the  mortgagee  who  has  the  defective  security  will  be 
preferred.    3d.  Tliat  if  there  be  a  defective  mortgage,  and  aAerwards  a 
judgment  or  other  security  amonnting  to  a  general  lien  only  on  the  estate, 
the  creditor  whose  debt  is  secured  or  intended  to  be  secured  by  such  prior 
defective  mortm^e,  will  be  preferred  to  the  creditor  having  a  general  lien 
merely.    But  if  the  latter  species  of  incumbrancer  have  no  notice  of  the 
prior  defective  mortgagei  doabts  have  been  eutertaiuvd  whether  on  sound 


fi34 


CAP.  XIII.     oy   PBIOKITY   IN   IKCVMIAANCBS, 


[  545  ] 


N0tue  0i  tiwu 


gage  was  made  (e) ;  for  it  was  the  folly  of  the  second  mortgage, 
with  notice f  to  take  such  security  (b). 
mme  ot  vimc        But,  here  we  must  particularly  attend  to  the  distinctioii  be- 
^J^SUL^^  ^w^°  "^^ce  previous  to  the  time  of  the  lending  the  money  by 
mt  flMfcrifll.      the  ppiisne  mortgagee,  and  at  the  time  of  purduMOg  in  the 

elder  incumbrance  (d);  for  a  puisne  mortgagee  will  be  pro- 
tected, although  he  had  actual  notice  of  a  second  incnmhraoce 
at  the  time  of  purchasing  in  the  prior  seturity  to  cover  his 
own,  because  that  is  the  very  occasion  that  showa  the  neccssAy 
of  so  doing. 


(c)  Gordon  v.  Graham^  7  Vin.  Abr. 
52,  pi.  3.  IS.  C.  t  £q.  Ca.  Abr.  598. 


by  t€fMiU$  m 


OfrMToaftoM  on 
COM  tn  text. 


(d)  1  Vem.  188. 
S  Ves.  574. 


S  Veiit.  359. 


prindplet  of  equity  the  cMe  can  be  sapported,  wblch  sanctioiis  the  coociii. 
sion  that  such  inciunbrancer  would  then  be  postponed  to  the  ntoiigagee ; 
and,  lasUy,  That  a  subsequent  mortgagee,  withoat  notice,  win  have  pre- 
ference both  at  law  and  in  equity  to  the  defectiYC  assorance,  whether  taken 
from  a  tenant  in  fee  or  any  other  person. 

As  to  mortgages  by  tenant  in  tail,  see  antea,  190,  of  this  editkm,  d  sef. 
whence  it  should  appear  that  if  a  mortgage  be  made  by  a  tenant  in  tail, 
without  fine  or  recovery,  and  he  afterwuds  levies  a  fine  or  anffers  a  re- 
covery, though  to  different  uses,  he  will  let  in  the  mortgage  or  other  in- 
cumbrance. But  if  he  become  bankrupt  before  perfecting  the  assnraoce, 
then,  according  to  the  case  of  Beck  v.  Wdsh  (antea,  191,  of  this  edition), 
tbe  assurance  will  at  law  cease  at  his  death.  But  the  soundness  of  that 
decbion  has  been  successfully  questioned  by  the  learned  author.  See  antes, 
nbi  supra.  If  a  tenant  in  tail  m^e  a  mortgage  without  fine  or  rt- 
covery,  he  may  be  compelled  by  bill  in  equity  to  perfect  the  assurance.  If 
a  tenant  in  tail  become  bankrupt  before  perfecting  the  mortgage  security, 
and  there  is  a  covenant  for  further  assurance  in  the  mortgage  deed,  equity, 
we  have  seen  will  hold  the  assignees,  bound  to  make  good  the  defective 
security,  and  will  decree  them  to  redeem  or  be  foreclosed,  and  to  convey 
to  the  mortgagee ;  see  antea,  190,  of  this  edition,  note  (T).  But  withont  a 
covenant  for  further  assurance  it  is  considered  doubtful  whether  equity  will 
(as  agtdnst  the  assignees)  relieve  a  mortgagee,  who  takes  a  defective  assur- 
ance from  a  tenant  in  tail. 

(£^  The  principle  of  this  determination  is  in  some  degree  qaestionahle, 
for  if  a  first  mortgagee  having  notice  of  a  second  mortgage,  cannot  make  a 
further  charee  so  as  to  attach  such  future  advances  to  his  prior  incombrance 
as  against  ^ne  second  mortgagee,  because  having  notice  of  the  mesne 
mortgage,  he  is  as  to  such  further  advances  deprived  of  his  superior  claim  of 
law  and  equity,  and  can  claim  in  equity  only,  where  the  rule  is  gvl  prwr  ut 
tempore  potioi^  est  Jure,  it  should  seem  to  follow  that  the  efif^ct  of  the  general 
clause  for  annexing  all  further  advances  to  the  principal  of  tbe  first  mort- 
gage would  cease  as  to  the  second  mortgagee,  after  notice  has  been  giren 
to  the  first  mortgagee  of  the  second  incumbrance  ;  at  least  th^re  does  not 
appear  to  be  any  well-founded  reason  for  adopting  a  different  rule  between 
the  cases,  where  a  first  mortgagee  makes  further  advances  with  notice  of  a 
second  incumbrance,  and  where  be  makes  such  further  advances,  with 
the  like  notice,  under  a  clause*  in  his  mortgage  deed  stipulating  that  the 
estate  shall  be  ,a  security  for  all  fiirther  sums  borrowed.  Th6  only  cir- 
cumstance that  supports  the  decision  is,  that  the  seeond  mortgagee  bad 
notice  of  the  first  mortgage,  and  consequently  on  the  principle  &at  notice 
of  a  deed  is  notice  of  every  tiling  contained  in  that  deed,  he  had  also 
notice  of  the  clause  that  the  estate  should  be  a  security  for  aU  further 
sums  borrowed.  And  then  having  notice  of  that.  Lord  Cowper  said  it  wis 
his  own  folly  to  take  a  security  at  the  risk  of  being  over-reached  by  subw- 
<iuent  advances  made  by  the  first  mortgagee  to  the  full  value  of  the  estate. 
The  same  however  may  be  said  of  the  first  mortgageci  via.  that  it  b  ac 
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lis  rule,  towever,  bath  iu  exceplions  (e) ;  for,  a  purchaser  Mortgagee  not 
or  mortgagee  shall  not  protect  himself  by  taking  a  coQveyance  i^ng  convey- 
from  a  trustee,  if  be  hath  notice  of  the  trust  at  the  time  of  get-  «>m?«/jw»  *»tu- 

iee  with  ftoiice 

titig  it  in.    And  therefore  where  B.,  being  possessed  of  a  term  of  tmst,  for  he 
for  years,,  had  made  a  voluntory  settlement  thereof  in  trust  for  {^^^"^^ 
herself  for  life,  remainder  to  I.,  her  daughter,  for  life,  remainder  seifiv). 
to  the  children  of  her  daughter  by  her  then  husband  ;  and  I.  af-      [  546  ] 
terwards  mortgaged  the  lands  in  question  to  S,,  who  pretended 
he  had  no  notice. of  the  settlement;  I.  being  called  in  the 
mortgage-deed  the  daughter  and  h^ir  of  B.,  but  that  afterwards 
hearing  of  it,  he  got  an  assignment  of  the  term  from  the  trus- 
tees.   The  court  resolved,  that  although  a  purchaser  might  buy 
in  an  incumbrance,  or  by  hold  of  any  plank  to  defend  himself, 
yet  he  should  not  be  protected  by  taking  a  conveyance  from  a 
trustee,  after  he  had  notice  of  the  trust;  for,  in  that  case  he 
himself  became  the  trustee,  and  must  not,  to  save  himself,  be 
guilty  of  a  breach  of  trust. 

Even  a  fine  levied  by  a  purchaser  (y*),  for  full  consideration  yon-elaimoii 
with  notice  of  a  trust,  to  strengthen  his  estate,  will  not  bind  the  chLer^tStk'no- 
cestui  (jue  trust,  although  there  be  five  years  non-claim  ;vfor  he,  '^m^*^/?^' 

cestui  que  truoi: 
(«)  Pye  V.  GeorgCy  SaUt.  680.  Ca»      Mson^  16  Ves.  S49. — Ed."]  ,  aecue,  if  no  no- 

temp.  Talb.  260.  SaunderM  v.  Dehewp         (/)  Per  Lord  Keeper,  in  Bovey  t.   tici. 
S  Vem.  271.    £t  vMe  Skieldo  ▼.  A^-      SmUk,  1  Vera.  149.  S  Cb.  Ca.  1S5. 
kiu,  3  Atk.  560.    1  ibid.  475.    [See      1  Atk.  475.    [S\  C.  1  £q.  Ca.  Abr. 
abo  on  this  subject,  Daniels  ▼.  D€-      S57,  pi.  11.  384,  pi.  SA— £d.] 


his  peril  %>  make  farther  advasces  after  notice  of  a  siibseqaent  iocumbnince. 
The  editor  in  submitting  these  remarks  to  the  consideration  of  the  learned 
reader,  desires  to  add,  that  individually  he  places  but  slender  dependance 
in  the  force  of  their  application. 

(F)  S.  L.  Pearee  t.  Aetriyn,  5  Madd.  Rep.  189.    In  the  case  of  fVaUey  v.    Mortgagee  hav 
W alley ^  1  Vem.  484.   8*  C.  15  Vin.  Abr.  452,  an  executor  In  trust  for  an  in-  ing  notice  of 
fant  residuary  legatee,  renewed  a  lease,  part  of  the  testator's  personal  estate   trust  comrey- 
in  his  own  name,  and  then  mortgaged  the  same  to  secore  a  debt  of  his   ing  to  one  also 
own  to  one  having  notice  of  the  trust    He  afterwards  assigned  the  equity   hoeing  notice 
of  redemption  to  a  trustee,  in  trust  to  sell  for  the  payment  or  his  own  debts,    not  exoneraiedm 
The  trui^tee  sold,  the  premises,  and  the  mortgage  was  paid  by  the  pur- 
chaser out  of  the  purchase  money,  and  an  assignment  was  executed  by  the 
trustee  and  mortgagee  to  the  purchaser.    The  purchaser  had  notice  of  the 
preceding  circumstances  l>efore  he  paid  his  money  and  the  deed  of  as- 
signment were  executed.    The  court  set  aside  the  purchase,  and  decreed 
that  the  infant  should  be  let  into  possession,  and  have  the  benefit  .of  the 
new  lease,  and  an  assignment  thereof  from  the  defendants  [namely,  the  ' 
executor,  mortgagee,  trustee,  aud  purchaser],  and  an  account  of  the  profits 
for  what  each  defendant  bad  respectively  received  during  the  time  the  pre- 
mises were  in  his  possession ;  that  the  purchaser  should  be  allowed  what  he 
had  laid  out  in  lasting   improvements  upon  the  premises  for  repairing,  ^ 

building,  or  necessary  improvements,  though  such  repairs  and  improvements 
were  made  pending  tlie  suit ;  that  the  trustee  shoula  deliver  up  to  the  pur- 
chaser the  note  or  bill  he  gave  for  the  payment  of  the  residue  of  the  pur- 
chase money,  aud  that  the  purchaser  should  be  left  at  liberty  to  bring  his 
bill  against  the  mortgagee  tor  the  money  he  paid  to  him  on  the  assignment 
of  the  mortgage. 
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IkMLtf  M- 
iiet^  timtqf 
pmrckue  m^, 
nUgnmtgk. 
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Text  cottflrmtd. 


having  purchased  with  notice^  b  but  a  tnisteCy  notwitkaCandiDg 
any  consideratiou  pud  by  him  ;  and  the  estate  not  bong  «fii- 
placed,  the  fine  cannot  bar  ;  but  a  fine  and  noo-daim  wili  be  a 
bar  in  equitji  if  a  purchaser  hath  not  notice  (o). 

And  where  die  piaintiflp's  bill  was  to  be  relieved  upon  a  tnut, 
and  charged  the  defendant  widi  notice  diereof,  and  that  he  had 
procured  a  conveyance  of  the  lands  upon  which  the  tniat  was 
had,  and  that  at  or  before  hU  taking  the  $aid  eoKoeyame^  he  had 
notice  of  the  said  trust  for  the  plaintiff  (g) ;  the  defiendaoty  by 
way  of  answer,  denied  that  he  had  any  notice  of  the  vnuXeAiht 
time  of  his  purchase  of  contract,  and  pleaded  that  be  was  a  por- 

(g)  More  V.  Mayhov,  1  Ch.  Ca.  54.      Abr.  685,  pi.  il.    £t  JVigg  ▼.  ffigg^ 

Atiomey^General  v.  Gmcer,  t  Kq.  Ca.      1  Atk.  384. 


Pefom  taking 
teteAe  wkUk  if 
hmmd  by  a 
right,  ctmMot, 
Uf  levying  fine, 
bar  that  right. 


T«ii«fif  cannot 
bar  landlord  by 
fine  atKfi  non- 
tlaiii^ 


CG)  The  same  doctrine  was  stated  and  approTed  by  Ventris  aadTfriadea, 
Justices,  in  Freeman  v.Borjiet,  and  Dighton  v.  Greenvilf  1  Veot.  82.  tibid. 
5<9.  and  l  Sid.  460.  As  to  non-claim  on  a  fine  levied  by  the  trustee,  sach,it 
seems,  will  bar  the  title  of  the  cestui  que  truet  at  law,  bat  equity  will  inler- 
fere,  as  in  Foeua  v.  Saliabury,  Hard.  400.  Nearly  all  the  decisions  oo  this 
point  have  been  in  Chancery  on  bills  to  be  relieved  from  the  risroor  of  the 
common  law  ;  and  see  Bowles  v.  Stewart,  i  Sch.  Sc  Lef.  328.  In  Kemiadff  v. 
Daly,  ib.  379,  it  was  held,  that  a  fine  and  non-rlaim  by  a  trustee  to  a  per- 
son having  notice  of  the  trust,  shoold  not  bar  the  cestui  qua  tnut.  Lard 
Redesdale  in  that  case,  went  fully  into  the  point,  and  concluded  by  eb- 
servtng,  that  the  ground  of  the  decision  [in  equity],  that  a  fine  and  mm- 
claim  would  not  bar,  was,  that  tlie  fine  was  a  mere  conveyance,  and  if 
merely  a  convevance  to  a  person  with  notice  of  the  trust,  it  did  not  alter 
the  estate ;  it  did  no  more  than  any  other  conveyance ;  it  did  not  cxlin- 
guisli  the  trust,  nor  separate  it  from  tlie  lands.  So  if  Mr.  Daly  (the  trustee) 
liad  made  a  conveyance  to  another  peraon  with  notice  of  the  tmst,  tnd 
had  taken  back  a  re-conveyance,  this  wonld  have  operated  nothing;  it 
would  not  have  altered  the  estate ;  nay,  if  a  trustee  conveyed  t«  a  pars— 
who  had  no  notice  of  the  trust,  and  had  then  taken  back  a  re-conveyance  ta 
huiisclf,  he  having  notice  of  the  trust,  it  would  attach  on  hun,  though  it 
would  not  on  a  person  not  having  notice.  If  a  third  person  had  ' 
a  purchaser,  he  would  have  held,  discharged  of  the  trust. 

And  his  Lordship  referred  to  a  manuscript  case  of  Baker  ▼. 
from  a  note  of  Lord  Hardwicke*8,  in  his  possession,  where  it  was  iicU, 
that  a  fine  levied  by  a  person  in  possession  under  articles,  of  a  natler 
which  was  in  dispute  between  two  parties,  should  not  operate  till  the 
dispute  was  determined  between  them.  The  person  there  was  lei  inta 
possession  until  the  question  of  right  could  be  determined ;  in  the  laiMi 
time  he  levied  a  fine ;  he  seemed  to  have  had  no  previous  estate ;  the  fine^ 
therefore,'  operated  to  give  him  a  degree  of  title  which  he  bad  not  belbrc» 
yet  it  was  held,  that  it  should  not  operate  to  injure  the  parties  who  had 
let  him  into  possession  in  confidence  ;  and  Lord  Redesdale  observed,  that 
it  was  a  general  rule,  that  whoever  came  in  under  the  possession  «#  ane 
whose  legal  right  was  bound  by  an  equitable  title^  though  he  took  by  fiMf 
he  should  be  bound  if  he  had  notice. 

In  the  case  of  Lord  Portsmouth  v.  VuiiCentf  (cited  in  Lord  Poaiifrti  v. 
Windsor,  t  Yes.  476.)  tenants  at  will  in  pOHsession  under  a  leltii^  by  a 
receiver  from  the  Court  of  Chancery,  were,  b^*  the  neglect  of  tiie  parties  In 
the  cause,  suffered  to  remain  in  possession  tor  a  great  number  of  yeais, 
and  not  called  on  for  their  rent;  they  levied  fines,  and  insisted  on  theai  as 
a  bar,  but  Lord  Hardwicke  said,  '*  No,  you  gained  that 
tenants  under  the  receiver  of  the  court;  yon  gained  that 
therefore,  in  confidence,  and  you  shall  not,  by  means  of  that  pi 
defeat  the  title  of  the  persons  for  whom  yon  had  tiie  possession  ;'*  aad  be 
would  not  suffer  the  fine  and  non-claiin  to  be  a  bar. 
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chaser  for  a  valuaUe  coinideration.  And  it  was  insisted  that 
the  point  of  notice  was  not  well  answered^  in  that  the  defendant 
denied  notice  at  the  time  of  the  purchase  only ;  for  the  word 
purchase  might  be  understood  to  mean  the  time  when  the  con- 
tract for  the  purchase  was  made,  and  it  might  be,  he  had  no 
notice  then,  and  mq^ht  have  notice  after,  before,  or  at  sealing  of 
the  conveyance  ;  and  if  there  was  any  notice  before  the  convey*^ 
ance  to  him  was  executed,  that  would  cbai^  the  defendant ; 
upon  which  objection  the  plea  was  over-ruled  (h). 

But  here  we  must  observe,  that,  if  cestui  que  trust,  tenant  in 
tail  (A),  be  the  mortgagor,  and  join  widi  the  tnistees  in  making 
the  conveyance  it  will  be  good  and  valid ;  they  being  considered 
as  trustees  purely  for  the  tenant  in  tail  to  preserve  his  estate  onljff 
and  not  to  stand  in  opposition  to  him,  for  the  sake  of  those  who 
are  to  come  after  him  (i). 

(fi)  EUe  V.  Osborne,  S  Vera.  754.  1  £q.  Ca.  Abr.  385,  pi.  S. 
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Tnuteu  to  pre» 
oervecontingenS 
renunnderM 
Joitm^  tetumt 
in  tail  in  mdlE- 
ing  mortgagf, 
noi  UabUfoT  a 
hremch  of  trust* 


(H)  But  a  denial  of  notice  at  the  time  of  purchase^  without  adding  ''or 
contract,"  will,  as  a  general  rule,  be  sufficient,  without  saying  '*  at  any 
time  before,"    as  appears  in  p.  553,  of  this  edition,   postea.      It  may 
be  material  to  apprise  the  student  here,  that  notice  is  not  confined  to  the 
time  of  the  contract ;  for  if  a  person  who  has  a  lien  in  equity  on  the  pre- 
mii^es,  give  notice  of  such  equitable  lien  before  actual  payment  of  the 
pnrrfaaiie-noney,  it  will  be  sufficient.    And  therefore,  wherC'a  man  pur- 
chased an  estate,  paid  part  of  the  purchase-money,  and  gave  a  bond  to 
pay  the  residue,  notice  of  an  equitable  incumbrance  before  payment  ot*  the 
money,  fliough  after  the  bond  given  was  held  sufficient.     Tourville  v.  Nash^ 
S  P.  Wnis.  307.     So  in  Storey  v.  IVindsory  2  Atk.  6S0,  Lord  Hardwicke 
aaid,  there  was  not  a  sufficient  denial  of  notice,  because  it  was  not  averred 
that  the  purchase-money  was  paid  before  notice,  but  only  that  the  pur- 
chaser had  no  notice  at  or  before  the  time  of  the  execution  of  tlie  deeda. 
In  like  manner,  in  another  case,  his  Lordship  held,  that  a  plea  to  a  bill  that 
money  was  paid,  or  bonA  fidt  secnred  to  be  paid,  was  not  sufficient,  as  the 
money  might,  notwithstanding,  never  be  paid.    Uardingham  v.  NiehotUp 
3  Atk.  304.    A  simitar  plea,  however,  is  said  to  have  ^en  allowed  in 
Fitzgerald  v.  Bwrkty  9  Atk.  39r,  which,  it  is  conceived,  is  a  mistake  of 
the  reporter,  as  Lord  Hardwirke's  whole  judgment  is  against  such  a  de- 
cision.   In  Wigg  v.  ^yigg^  ubi  supra,  it  was  held,  that  though  the  purchaser 
might  not  have  know  of  the  incumbrance  before  he  paid  his  money,  yet,  aa 
lie  knew  of  it  before  the  deed  was  executed,  it  anected  him  with  notice ; 
et  vide  further,  Kedesd.  Tr.  Plead.  %t'S.  2^41,  and  postea,  p.  677,  et  eeq. 
innotia. 

(I)  The  language  of  the  court  on  this  point  has  assumed  a  different 
tenor  since  the  decision  referred  to  in  the  text ;  but  as  to  that  case,  it  doea 
not  appear  that  it  would  now  receive  a  different  determination  ;  for  there 
the  rather  being  tenant  for  ninety-nine  years  if  he  should  so  long  11  ve, 
ivith  remainder  to  the  trnstees  and  their  heirs  duruif  his  life,  to  preserve 
contingent  remainders,  with  remainder  to  his  sons  in  tail ;  the  son,  who 
appears  to  have  been  of  age,  had  a  vested  estate-tail  in  eqnitv,  and  could 
have  suffered  an  equitable  recovery.  On  that  ground,  therefore,  the  case 
of  BUe  v.  Oebonuj  ubi  supra,  may  he  supported.  If  the  tenants  in  tail 
are  under  age,  trustees  rur  supporting  contingent  remainders,  cannot, 
without  the  direction  of  a  coart  of  equity  or  an  ade<)uate  Uidemnity,  be 
advised  to  lend  tlieir  assistance  in  suffering  recoveries  mtended  to  destroy 
tlioae  very  estates  which  they  were  appointed  to  preserve ;  nor  can  a  mort- 
gagee be  advised  to  accept  the  title  with  notice  of  the  minority.  But 
MfUen  the  tenant  in  tail  has  attained  tlie  age  of  twenty-one  vears,  the 
trustees  may  join  in  suffering  a  recovery  without  besita(ion.    And  it  seems, 


Noiice  hmding^ 
if  given  b^ort 
execution  of 
deed,  or  pay- 
ment q/'moNff. 


Inwkai 
truotoot  to  prO' 
oervt  coalw- 
gent  remaia- 
dersmayJMa 
in  de^roifing 
them. 
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Dtcrfi  to  ae* 
anaij  Oar  to 
tacking  f  if  pur- 
ehaoer  be  party 
iomU, 


Third  tMeum' 
Irancer  nullify 
pending  hUl  6y 
teeond  againMi 
first  for  rt' 
demption,  buy 
im  first  tncwn- 
brancey   and 
thereby  gain 
priority,  Sed 
MCM,  qfter  </<- 
tree  to  settle 
priorities  {l)» 
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So,  if  the  eipte  incumbrance  (t)  be  purchased  in,  after  a  decree 
til  rem,  by  a  creditori  party  (k)  to  that  decree^  it  will  not  protect 
hiiD|  although  he  had  not  notice  of  any  prior  incumbrance  at 
the  time  he  lent  his  money^  as,  in  this  case,  notice  or  not  is  im- 
material ;  for  the  decree  binds  the  purchaser,  and  the  vendor  can 
give  no  title,  when  the  right  to  the  land  is  adjudged  to  anpther, 
and  the  party  who  gained  the  suit,  hath  a  title,  by  the  decree,  to 
carry  it  into  execution  on  the  land,  into  whose-ever  bands  it  wq 
afterwards  come. 

Tlius,  in  the  case  of  Wortley  ▼.  Birkhead(Jk\  where  die 
phiintiff(after  a  decree  had  been  made  in  1748,  in  a  cause 
wherein  the  plaintiff  and  defendants,  among  other  creditors, 
were  plaintiffs,  for  tlie  sale  of  the  estate  of  A.,  whereby  the 
Master  had  been  directed  to  enquire  into  the  priority  of  their 
demands)  bought  in  a  judgment  given  in  l69^y  Rod  made  claim 
before  the  Master,  to  have  it  tacked  to  his  mortgage,  and  there- 
by to  be  paid  before  the  defendant's ;  as  to  which  the  Master  re- 
Tused  to  make  any  report :  whereupon  the  plaintiff  filed  his  bill, 
and  one  question  was,  whether  he  could  tack  the  incumbrance 

(f)  «  Ves.  477.    9  Ch.  Ca.  48.  [Et  vide  S.  L.  Dowu  v.  Rue,  9  Mod. 

{k)  Wortley  v.  Birkhead^  %  Ves.      38.    S  Com.  Dig.  Chan.   (4  W.  28)| 
671.     S,  C.  3  Atk.  809.  2  Vein.  525.      pi.  717,  8vo.  ed.^£d.] 


Purchaser  </ 
prior  incum- 
brance pendente 
lite,  good. 


Tacking  allow- 
ed  up  to  decree 
<•  settle  prto- 
rities,  not 
afterwards. 


that  if  the.  purposes  for  which  they  are  required  to  join  are  fair  and  res- 
sonable,  sucn  as  they  themselves  would  have  acceded  to  on  a  settlement 
of  their  own  property,  they  might  safely  join  without  its  being  deemed  a 
breach  of  trust.  And  if  the  tenant  in  tail  is  in  a  situation  to  suffer  a 
valid  recovery  if  he  were  seised  of  a  legal  estate,  trustees  to  preserve 
contingent  remainders  may  there  assist  him  in  the  destruction  of  the  con- 
tingent remainders,  without  its  being  declared  a  breach  of  tmst.  But  it 
should  seem  they  cannot  in  any  case  be  compelled  to  suffer  a  recovery 
contrary  to  their  own  judgment.  See  further  i  Sanders  on  V.  6c  T.  t94, 
and  Feame  Cont.  Rem.  303.  325.  et  seq.  7th  edit. 

(K)  And  even  withopt  his  being  a  party  to  the  suit  of  which  that  decree 
is  the  termination,  postea,  552. 

(L)  The  printed  reports  of  fVoriley  v.  Birkheadf  fuUf  substantiate  this 
marginal  deduction,  though  the  former  part  of  it  is  not,  m  terms,  adduced 
in  the  text.  For  confirmation  of  the  doctiine  that  a  third  mortgagee  may, 
pendente  lite,  buy  in  the  first  incumbrance  that  confers  a  title  to  tiie  legal 
estate,  and  thereby  acquire  a  preference  to  mesne  mortgagees,  reference 
is  made  to  p.  552,  postea,  and  to  the  case  of  Belchier  v~  BuiUrf  l  Eden's 
Kep.  523,  cited  antea  of  this  edit.  p.  455,  note  (B)  fully.  As  to  notice 
created  by  decree,  see  postea,  563,  in  notis» 

In  the  case  of  Knott  ex  parte^  11  Ves.  6t9,  which  has  been  questioned 
as  to  other  points,  (Sag.  V.  &  P.  646,  dth  ed.)  Lord  Eldon  distinctly  ac- 
knowledged tni«  doctrine  as  settled  by  fVortley  v.  Birkhead.  His  Lordship 
observed,  that  there  was  no  difficulty  upon  the  point  as  to  a  decree  to  settle 
priorities.  After  that  you  could  not  tack  certainty,  (hVortUy  ▼.  Birfduad^ 
2  Ves.  571.)  for  there  was  a  judgment  for  the  creditors  that  they  should 
be  paid  according  to  their  priorities.  But  you  might,  as  was  held  in  the 
House  of  Lords  in  Belcher  v.  Reirforth,  6  Bro.  P.  C.  28,  up  to  the  time  of 
the  decree,  struggle  for  the  tabula  in  nas/ragio,  and  though  the  decree  was 
in  a  sense  only  a  judgment  upon  the  rights,  as  they  stood  at  the  time  the 
bill  was  filed,  yet  it  was  decided  in  that  case,  that  until  the  decree  you 
niiffht  do  so. 

Another  point  insisted  on  in  Knott  ex  parte,  abi  supntj  was,   that  a 
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bought  in  after  the  decree  to  bis  mortgage  }  Lord  Cbanceliof  WartUy^. 
Hardwicke,  as  to  tbis  part  of  the  case,  said,  that  there  was  no  ^^^^^'^^^ 
case  wherein  it  had  been  determined  that  a  jEWime  iucombraqcer, 
a  party  (m)  in  a  cause,  and  a  decree  made,  in  that  cause,  for  sa- 
tisfaction of  incumbrancers  according  to  their  fespective  priori^ 
ties,  having  taken  in  a  prior  to  tack  to  his  puisne  incumbrance, 
should  be  allowed  to  make  use  of  it  in  any  other  shape,  than 
that  in  which  the  original  incumbrancer  might  use  it,  had  no 
such  purchase  been  made.  He  thought  it  would  be  most  rois^ 
chievous  and  pernicious,  if  the  court  should  allow  the  doctrine 
of  tacking  to  be  carried  to  that  extent ;  first,  taking  it  upon  the 
terms  of  the  decree ;  all  those  decrees,  where  there  were  several 
incumbrances  before  the  court,  a  sale  directed^  and  eveiy  thing 
necessary  to  clear  the  estate,  in  order  to  that  sale,  proceeded  on 
the  foundation,  that  the  rights  of  the  parties  were  to  be  taken  [  550  ] 
as  they  stood  at  the  time  of  the  decree  ;  and  therefore  they  di- 
rected an  enquiry  into  the  priorities.  What  then  were  those 
priorities?  Why,  such  as  they  stood  at  the  time  of  the  decree  : 
not  that  afterwards  the  priority  should  be  varied.  The  sense, 
reason,  and  justice  of  the  case  required  it  should  be  so;  for 
otherwise,  if,  (where  an  incumbrancer,  or  an  estate,  which  was 
affected  with  several  charges,  brought  a  bill  for  satisfaction 
thereof,  and  there  were  all  proper  parties  and  a  decree  for  it,  as 
between  himself  and  the  owner  of  the  equity  of  redemption, 
aome  of  the  incumbrances  being  prior,  others  posterior  to  his) 


commisflion  of  iKioWrapt  had  the  same  effect  as  a  decree.     Tkatf  Lord   CommMvn  •/ 
Eldon  said,  was  oot  so.    The  commission  was  no  Judgment  for  creditors,   bankrupt  tind 
It  was  only  a  conveyance  for  the  security  of  creditors,  and  the  qtmost  de«res  to  aeiiU 
that  could  be  stated  from  all  the  cases  was,  that  the  question  was  to  be  ^imiiUMf  dis- 
agitated  between  persons  having  securities,  and  the  assignees,  as  persons  UngMud. 
having  securities,  or  as  purchasers  for  valuable  consideration.    The  point 
being  given  up  as  against  the  mesne  incumbrancer,  who,  it  was  admitted,  was 
to  be  considered  as  having  all  the  rights  of  a  purchaser  for  valuable  con- 
sideration, the  case  was  reduced  to  the  question  whether  the  assignees 
were  to  be  so  considered ;  or  as  having  any  ri|(ht  in  equity  bevond  what 
the  bankrupt  himself  would  have  bad :  tlie  petitioner  insisting,  mat,  if  the 
assignees  come  to  redeem  under  the  circumstances  of  this  case,  he  might 
hold   the  same  language  to  the  assignees  as  he  could  to  the  bankrupt, 
namely,  that  there  should  be  no  redemption  until  all  the  money  was  paid 
that  was  advanced  on  the  faith  of  the  land. 

In  SHmner  v.  K>Uy,  2  Sch.  St  Lef.  398,  a  bill  was  filed  by  a  mortgagee  on   Decree  Jirsif 
behalf  of  himself  and  other  creditors,  for  a  sale.     Pending  this  suit,  a   tlunjudemeiU 
prior  judgment  creditor,  not  a  party  to  the  cause,  issued  a  Mcire  faeias  i^  ^ecimemi : 
against  the  heir  and  ter-tenants  of  the  mortgagor,  and  obtained  jud^ent  former  urrfer' 
at  law,  grounded  on  an  ejectment.    Jn  the  mean  time  the  plaintiff  in  the  i^^,  / 
cause  had  obtained  a  decree  to  account,  and  that  the  master  should  ad- 
vertise for  other  creditors  to  come  in  and  prove  their  debts,  &c.    The 
elegit  creditor  then  moved  for  liberty  to  execute  his  habere  notwiUistanding 
the  decree,  but  the  court  would  not  allow  its  proceedings  to  be  disturbed 
by  permitting  any  creditor  to  obtain  possession  i  and  therefore  refused  the 
motion. 

(M)  Or  even  without  his  being  a  party,  supra,  o.  (K). 
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WmiUff  ▼.         one  of  thooe  defendantSy  who  happened  to  be  pri<H'  to  him, 
B*rkhi€d.         allowed  to  convey  to  aoother  defendant,  who  was  puisne  to  hnn, 

it  would  shut  out  the  plaintiff  after  the  decree  made»  at  whidi 
time  the  rights  were  considered..    What  would  be  die  conse- 
quence i    Nothbg  could  lay  a  foundation  for  greater  collusion 
and  contrivance,  between  the  parties,  to  exclude  each  othcTi  than 
such  a  liberty  would,  and  that  to  the  great  deceit  of  the  plan- 
tiff  ;  for  then  a  man  would  lose  his  costs  by  such  a  proceediq;^ 
although  he  bad  a  right  to  his  debt,  principal,  intereat,  and  coals, 
according  to  the  req)ective  priorities ;  that  was  the  direction  of 
[  5dl  ]     this  decree ;  and  there  was  a  sufficient  fund,  according  to  the 
then  right  of  the  plaintiff,  to  pay  all  that  was  due  ;  but  if  this 
were  permitted,  after  a  decree  was  made,  two  ot  these  defend* 
ants  might,  by  a  collusion,  give  a  third  incumbrancer  more  than 
his  debt,  and  it  would  be  worth  while  to  do  so,  in  order  to  ex* 
dude  another,  who  happened  to  be  a  second  incttmbranoer. 
It  would  be  carrying  securities  to  market  in  that  manner,  where- 
.by  the  purchaser  of  them  should  not  only  stand  in  the  place  of 
the  party  selling,  but  would  acquire  a  new  equity,  which  it 
would  be  mischievous  to  allow ;   and  therefore  his  Lordship 
said,  he  never  was  clearer  in  opmion  than  upon  this  part  of  the 
case,  as  to  the  general  right. 
Asngnmeiai(f        So,  where  S.  a  puisne  incumbrancer  (/),    after  the  bill 
^erdHKrS^   brought,  and,  after  the  first  decree  made,  and,  in  truth,  after 
rnoaU*  the  report,  got  an  assignment  of  an  old  judgment  and  mort- 

gage, expecting  thereby  to  gain  a  preference  to  his  debt ;  the 
court  held,  that  the  assignment  obtained  by  him  being  after  the 
decree  made,  he  should  not  profit  by  it  or  change  the  order  of 
[  552  ]       payment,  but  should  come  in  according;;  to  the  time  of  his  own 
incumbrance,  without  regard  to  the  old  judgment  and  mort- 
gage. 
Same  oMiom-        And  the  law  is  the  same  as  to  incumbrancers  who  are  not 
whtm^Zt*     parties  in  the  suit,  but  who  could  come  in  under  the  deene^ 
pirtiiB  to  ntU,    for  they  must  come  in  upon,  and  submit  to^  the  terms  of  that 

decree,  though  no  parties  (m). 
But  ntit  hf         But  a  third  mortgagee  may  purchase  in  a  first  mortgage,  and 
ffltf^tnToV      defend  himself  thereby,  notwithstanding  a  suit  be  dependiif 
^$ek  to  tack'     between  the  respective  mortgagees. 

Ita^  itdrd  mmi-      Thus,  where  the  second  mortgagee  (n)  filed  his  bill  against 
^TttMitraT  ^7  ^^  mortgagor^  and  the  first  and  third  mortgagees  to  be  let  in  to 

g^o  pendaiU 

(t)  BriBtol  ▼.  HwHgerford,  t  Vent.         (it)  RMuoh  v.  DmpImii,    i  Bn». 
5S4,  pi.  5.  [&  C.  aalea,  461.— £d.]        C.  C.  63.    S.  L.  Turner  v.  Riekmmdf 
(m)  S  Vet.  575.  lupra,  461.  [&  56S,  pprtea.— £tf.] 
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p«y  off  the  first  mortgage,  and  that  then  the  estate  should  be 

sold,  his  own  mortgi^  paid,  and  the  third  be  satisfied  out  of 

the  remainder;    and  pending  the' suit  the   third   mortgagee 

bought  in  the  first  mortgage;  it  was  determined  that  by  this  he 

had  gained  a  priority,  and  should  be  paid  his  whole  money      [  553  ] 

before  the  second  mortgagee  (n). 

However,  in  many  cases  (o)  a  suit  pending  in  equity  against  Suit  notice  f 
land,   is  a  bar  to  alienation;   for  pendente   lite  nihil  inno*  ^^^f^^f^* 
Mliir(o):   therefore  the  vendor  of  lands,  pending  a  suit  in  oiiMotioa. 

(«}  Vide  IforaUy  t.  Earl  of  Scvhorough,  3  Atk.  39f. 


(N)  In  diaekretk  ▼•  Stfmmong,  15  Ves.  3t9,  the  Lord  Chancellor  asked   Lord  Eldon'o 
if  Uitre  wu  any  ca»e  where  a  third  mortgagee  had  exclnded  the  second,'  htHi  that  notice 
if  the  first  raortgagee,  when  be  conveyed  to  the  third,  knew  of  the  second,   to  prior  mort- 
Tbt  case  of  Robhuon  y.  Davidoon,  cited  in  the  text,  must  certainly  be  the  gagee  af  oeeond 
case  songht ;  there  the  first  mortgagee,  when  he  conveyed  lo  the  third,  had  ckarge^  would 
m  b.ll  filed  against  him  by  the  second,  which  was  clear  notice  of  the  second  frevemt  hie  scO- 
csharge.    Bot  this  may  be  said  to  be  conatmctive  notice  only,  and  no  proof  ing  hie  mort' 
of  the  first  mortgagee's  knowledge  of  the  second  incambrance,  though  he  gage  to  third 
ought  to  have  known  it.    To  meet  this  slender  objection,  it  is  observable,  ineumlrrmuerf 
that  another  case  has  been  decided  where  the  first  mortgagee,  when  he  con-  eoneidered  wi- 
veyed  to  the  third,  had  not  only  notice  of  the  second  mortgage  by  means  teimUe. 
of  a  biU  filed  against  him  for  redemption,  bat  had  actually,  by  his  answer, 
sabmitted  to  be  redeemed  by  the  second  mortgagee,  vet  a  conveyance  by 
him  to  tlie  third  mortgagee,  bc-fore  any  redemption  by  the  second  mort- 
gagee, was  held  ^ood.    See  Btlchier  v.  Butler y  cited  antea,  455,  of  this 
edit  n.  (B) ;  and  it  may  be  asked,  if  notice  to  the  third  mortgagee  of  the 
second  incumbrance,  at  the  time  of  his  purchase  of  the  first  mortgage, 
be  imnmterial,  why  should  notice   of  such   second  incumbrance  to  Sie 
person  who  is  about  to  sell  his  prior  mortgage  to  the  third  mortgagee, 
rabe  an  impediment  to  the  sale?    Does  not  the  law,  which  con^rs  on 
one  person  a  right  to  purchase,  also  confer  on  some  other  a  power  to  sell  ? 
for  otherwise  there  could  be  no  purchase,  and  the  law  allowing  a  pur- 
chase, would  be  nugatory  and  nseless.    But  it  may  be  said,  that  a  col- 
lateral law  might  enact,  that  such  power  of  sale  should  be  exercised  with 
certain  restrictions,  as  that,  if  the  vendor  have  notice  of  a  nuene  claimant, 
^rfao  has  more  equity  tha^i  the  intended  purchaser,  In  fact,  a  fiuut  right  of 
pre-emption,  that  then  the  vendor  shaft  not  sell  without  giving  to  such 
tneene  claimant  the  option  of  first  purchasing  the  article  for  sale.    It  must, 
however,  be  remembered,  that  a  mortgagee  is  a  purchaser  pro  taalo,  and  to 
the  extent  of  his  charue,  has  an  unshackled  interest  m  tlie  property  mort. 
gaged,  which  he  may  dispose  of  from  time  to  time  as  he  shall  deem  ex- 
pedient; and  tl»t  a  first  mortgagee  has  notliing  to  do  with  the  ulterior 
Aficnmbrancers  who  take  e»tate8  subordinate  to  his.    It  may  also  be  ob- 
served, as  an  analogous  case,  that  a  trustee  is  not  prohibited  from  selling, 
or  a  purchaser  from  buying  the  trust  estate,  except  so  far  as  the  trastee 
will  thereby  become  liable  for  a  breach  of  trust,  and  the  purchaser,  if  he 
have  notice  of  the  tmst,  will  himself  become  the  trustee.    A  little  re- 
flection would   suggest    many   inconveniences    attending  the  rule  above 
hinted  at  by  the  noble  Lord  ;  and  the  Editor,  witli  mnch  deference  and 
hamility,  submits,  that  on  principle  it  coald  never  be  supported,  and  tfateC 
since  two  cases  have  been  found,  which  answer  the  question  proposed  in 
the  aillrmative,  and  which  say,  that  though  the  first  mortgagee  knew  of 
the  second  mortgage   or  incumbrance  wmn  he    conveyed  to  the  third 
mortgagee,  yet  that  such  knowledge  shall  not  vacate  or  affect  the  sale 
and  purchase,  all  importance  which  necessarily  attaches  to  a  hint  from  so 
high  an  authority,  must  fall  to  the  ground.     This  case  of  Mackreth  v. 
Sjfmmone  is  stated  by  Mr.  Sugden  to  have  been  re-beard  by  the  Lord 
Chancellor  with  the  assistance  of  two  Judges.    Sngd.  V.  &  P.  466.  5tfa 
edit.    But  no  report  of  the  re-hearing  has  yet  appeared.  • 

<0)  This  maxim  is  not  imiveraally  true,  and  therefore  the  learned  author  Smt  not  hearts 
very  properly  qualifies  his  proposition  with  the  words  **  in  many  cases  a  rait  tUiemUion, 
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equity  agaioit  tbem,  can  give  no  tide  but  what  will  be  aobjetl 
to  its  issue ;  but  it  is  the  pendency  of  the  suit  that  creates  the 


SaJependaUe 
Ut€  not  void  f 
bmtvoidahk 


Propertffm 
fuutum  deaU 
with,  ii  mU^ect 
to  decree^ 


depcoding  is  a  bar  to  alienation."  A  first  mortgagee  beinc  a  defradant, 
may  convey  to  a  judgtnpnt  creditor  also  a  defendant,  in  a  smt  by  a  second 
mortgagee,  and  the  pnrcbaser  pendente  itte,  may  bold  against  tbe  pbintilf 
nntU  his  judgment  be  redeemed.  TVrn^  y.  Riehtmondy  S  Vem.  81.  The 
maxim,  that  an  alienation  by  the  defendant  pendente  Ute  is  atMHiIately  t4^ 
as  against  the  plaintiff^  engenders  this  conseqaence,  that  thoogh  the  bill 
should  be  dismissed,  the  purchaser  could  not  sue ;  which  cannot  be  admitted. 
The  cases  import  no  more  than  that  the  suit  may  be  carried  oo  wttbott 
bringing  before  the  conrt  the  purchaser  pendente  Ute,  In  Meicmff  v.  Pulrer- 
toft,  S  Yes.  H  B.  S04.  8,  C.  1  ibid.  180.  and  18  Yes.  84,  the  Yice-Cbancellor 
adopted  this  mode  of  argument,  and  held,  that  the  effect  of  the  maztra  petf 
dente  Ute  nihil  innovetur,  if  understood  as  making  the  conveyance  wholly  in- 
operative,  not  only  in  the  suit  depending,  but  absolutely  to  all  pniposcs  io 
aU  fntnre  soits  and  all  future  time,  was  founded  in  error.  If  that  maxia 
could  be  carried  so  far,  it  would  produce  this  consequence,  that  if  the 
•suit,  instituted  bv  the  wife  against  her  hnsband.  In  the  case  before  tbe 
court,  failed,  and  the  purchaser  instituted  a  new  suit  to  avail  hinvdf  of 
his  purchase,  he  could  have  no  benefit  of  it  in  law  or  equity,  being  null  and 
Toid  when  executed.  These  expressions  were  to  be  taken  in  a  qa^ed 
sense,  and  the  true  interpretation  of  this  nile  was,  that  the  conveyance  did 
not  vary  the  rigfaU  of  the  parties  in  that  suit :  that  it  gave  no  better  right, 
having  no  effect  with  reference  to  any  beneficial  result  against  the  f^aintiff 
in  that  suit ;  and  it  was  very  reasonable  that  the  Utiganng  parties  sheald 
be  exempted  from  the  necessity  of  taking  notice  of  a  title  acqnlred  under 
Buch  circumstances.  With  regard  to  them,  it  was  aa  if  it  had  never  ex- 
isted, otherwise  suits  would  be  indetermbiable  if  one  party  pending  the 
suit,  could,  by  conveying  to  others,  create  a  neccMity  for  inUodocing  new 
parties.  The  voluntary  act,  therefore,  of  the  defendant  conveying  to 
another,  could  not  vary  the  situation  or  affect  the  rights  of  the  pfauntiff. 
The  Ue  pendent  was  presumptive,  if  not  actual,  notice,  and  the  pnicfaaser 
was  in  the  same  situation  in  which  the  vendor  stood,  upon  this  plain  piis- 
ciple,  that  the  suit  was  to  be  decided  according  to  the  state  of  things  when 
it  was  instituted,  and  the  rights,  however  they  might  be  varied  by  deitK 
bankruptcy,  dec.  could  not  be  affected  by  the  voluntary  act  of  ather  partv. 
In  the  case  before  the  conrt,  a  voluntary  settlement  had  been  made  by  the 
defendant  in  favour  of  the  pUiintiff,  who  filed  a  bill  to  have  the  trust 
thereof  performed ;  but  pending  the  suit,  tlie  defendant  sold  the  estate 
to  a  purchaser;  and  it  was  held  that  he  had  a  right  so  to  do.  In  iike 
manner  if  there  be  a  settlement  with  power  of  revocation,  the  settlor  may 
revoke  the  settlement,  although  a  suit  be-  depending  for  carrying  it  int» 
execution.    See  Jtfetoa^v.  Pulrerl^,  ubisnpra. 

In  a  case  where  a  devisee  of  lands,  charged  with  the  payment  of  debts, 
sold,    pending  a  suit  by  the  creditors  for  a  sale  and  payment   of  the 
debts.    It  was  held,    that, such   an  alienation  woald  be  afrflvftrfriv  Tftf 
Sed  qiuere  the  substitution  of  the  word  "  voidoble**  for  the  words  •<  ab- 
lisoltttely  void ;"  and  see  aatea  of  this  edit.  p.  ««4,  n.  (M).    In  GasMT 
V.  DurdM,  2  Ball.  &  Bea.  167,  Lord  Manners  observed,  that  the  role  of 
the  court  undoubtedly  was,  that  any  interest  acquired  in  the  subject- 
matter  of  a  suit  pending  the  suit,  was  so  far  considered  a  nnlUty,  that  it 
could  not  avail  agauut  the  plaintiff's  Utlc ;  and  If  this  rule  vrere  not  at- 
tended  to,  there  wonld  be  no  end  to  any  suit    The  justice  of  the  Court 
of  Chancery  would  be  evaded,  and  great  hardship  and  inconvenience  to 
the  suitor  necessarily  mtroduced.    It  was  extremely  difficult  to  draw  any 
hue,  yet  very  dangerous  to  aDow  a  rule  to  be  inttered  away  by  exceptions. 
But  It  was  a  general  rule,  that  whoever  dealt  with  the  delendaatfiir  an 
interest  in  the  property  in  question  after  a  bill  filed,  so  dealt  vnth  him, 
subject  to  the  decree  which  might  be  eventually  pronounced,  and  his 
liordshio  cited  Winchester  v.  Beaver,  3  Yes.  314 :  Gmtk  v.  fVmd^  t  Atk, 
174,  and  fTinehetter  v.  Payne,  ir  Yes.  194 ;  in  which  latter  ease  the  noble 
Lord  observed,  that  Sir  William  Grant  was  of  the  same  opinion  with 
bmiself,  the  only  doubt  in  that  case  being,  whether  it  might  not  bene, 
cessary  to  institute  a  suit  to  defeat  the  conveyance,  but  none  existed  with 
regard  to  the  result  of  auch  a  salt.    See  further,  5^  postea,  in  notis. 
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notice^  for  a$  it  is  a  transaction  in  a  sovereign  court  of  justice, 
it  is  supposed  all  people  are  attentive  to  what  passes  there; 
and  to  prevent  a  greater  mischief  than  would  arise  by  people's 
purchasing  a  right  under  litigation  and  then  in  contest  (p). 

J.  F.  having  only  one  daughter,  and  desiring  to  keep  part  of  Dfmsee  nhtaim 
his  estate  in  bis  name  (/>),  by  will, '  made  in  1684,  devised  a  ^^  ""^^^f^ 
messuage  to  F.,  his  near  kinsman,  in  tail  male,  with  remainder  t^jnui,A.gei9 
over,  and  gave  his  lands  in  Sussex  to  his  daughter,  who  married  lH'^Snigage 
D. ;  they,  with  C,  were  supposed  to  have  destroyed  the  will  "^^  ^  *^ 
after  the  death  of  the  testator.    F.  brought  his  bill  against  4).  purchases 
and  his  wife;  and,  in  1687,  obtained  a  decree  to  hold  and  en^  Zm%^^^ 
joy  the  lands  according  to  the  will  against  them,  and  all  claiming  »/  heir,  with 
under  them.    The  estate  devised  to  F.,  having  been  mor^aged  a.  ^not  per- 
by  the  testator  prior  to  his  will  to  B.  for  100/,      N.  pending  «»<'«"orfi#. 
the  suil  bought  in  B.'s  mortgage,  and  purchased  the  equity  of  decne^norto 
redempUon  from  D.  and  has  wife.    N»  was  served  with  the  {^r  »«*"  "'**' 
former  decree,  and  appeared,  and  was  examined,  and  set  out  his  cancelled. 
title  under  this  mortgage,  whereupon  F.  was  put  to  bring  his     L  ^^^  J 
bill  to  redeem.    N.,  by  answer,  alledged,  that  although  he  had 
been  informed  before  his  purchase  that  it  was  pretended  there 
had  been  such  will  made,  yet,  upoo  enquiry,  he  had  been  as- 
sured and  satisfied  that  it  was  destroyed  by  the  testator  in  his 
life-time,  and  therefore  he  proceeded  in  his  purchase,  and  in- 
sisted, that  the  former  decree,  to  which  he  was  no  party,  was 
unjust  in  decreeing  the  lands  to  be  enjoyed  according  to  the 
ifvill ;  but,  in  regard  he  purchased  pendente  lite,  and  with  notice 
that  there  was  a  will,  the  court  would  not  admit  him  to  examine 
the  justice  ^f  the  former  decree,  or  to  try  at  law  whether  such 
v^ill  was  cancelled  or  destroyed  by  the  testator,  but  declared  he 
should  be  bound  by  the  former  proceedings,  and  decreed  the 
redemption  of  the  mortgage  to  the  plaintiff. 

And  where  it  is  only  a  decree  of  account,  and  not  such  a  one  Decree  h  ae- 
as  puts  a  conclusion  to  the  matter  in  question,  that  is  still  such  ^^  muwUk  - 
a  suit,  as  affects  people  with  notice  of  what  is  doing.  "^^^  (<>> 

(ji)  Fifidk  T.  fJemnkam^    9  Vera,      doctrine  of  notice  is  extended  to  a 
917 ;  et  vide  Fleming  v.  PagCj  Fincb,      criminal  case.    S  P.  Wms.  116. 
320.    £.tHerbart's  coMe,  where  this 


(P)  Bat  such  a  peodencyof  snit  mnst  be  real  and  not  connsivey  f  Ch.  No  wsiiee  Ay 
Ca«  116 ;  et  vide  antea,  tl6,  of  this  edition ;  and  postea,  p.  56J,  m  msiu,  cottasave  mU, 
for  further  as  to  notice  created  by  a  suit  in  chancery. 

(Q)  S.  P.  in  Culpepper  v.  Aston,  antea,  S16,  of  this  edition ;  et  Tide  565, 
postea,  in  noiU* 
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[  555  1  ^^  "^  ^^^  ^^  8^^^  *^  ^9  ^"^  '^  wonld  be  ircry  meon* 
<^M^r«>«^«  veinenty  if  where  money  is  secured  upon  an  estate,  aad  Aen  is 
mmu^Beem^  ^  question  depending  in  Chancery  upou  the  i^ht  of  or  dKNit 
mtuMt  S^  ^^  money,  but  it  is  wholly  a  collateild  matter,  as  to  saj  that  a 
•r(f.  purchaser  of  the  estate  pending  that  suit*  should  be  affected 

with  notice  by  such  implication  as  the  law  creates  by  the  pen- 
dency of  the  suit.  Therefore,  where  A.  and  B.  weme  part- 
ners (q),  A.  died  having  made  his  will,  and  devised  to  Ids 
executors  and  their  heirs,  '^  all  his  real  and  personal  estate,  sol 
'<  by  his  will  otherwise  disposed  of,  in  trust  that  tbey  should, 
**  by  charging,  leasing,  or  selling  hb  estates,  or  any  of  them 
''  raise  money  for  the  payment  of  all  his  debts ;  and  what 
<'  should  remain,  he  directed  to  be  divided  into  equal  portions, 
share  and  share  alike,  between  his  five  children,  and  left  it  U> 
**  his  ezecutOTB  to  make  proper  allowances  for  their  main- 
*^  tenance,  until  there  should  be  a  distribution  made  of  Us 
[  556  ]  *'  estates.  A^,  amongst  other  things,  had  a  mortgage  for 
S500/.  In  a  cause  between  the  executor  of  B.,  and  A.'s  exe- 
cutors, the  mortgage  deed  was  directed  to  be  left  in  the  hands  of 
a  Master  in  Chancery,  till  the  partnership  account  shoald  be 
finally  adjusted.  Afterwards  A.'s  executors  conveyed  the  mort* 
gage  to  Master  Bennet,  as  a  security  for  one  of  the  executors, 
on  his  appointment  to  be  receiver  of  another  person's  estate. 
And  one  argument  used  by  the  children  of  A.,  in  a  suit  i^^aiost 
the  holders  of  the  mortgage,  by  way  of  security  for  the  due  dis- 
charge of  the  receivership,  was,  that  there  was  a  suit  at  the  turn 
of  the  assignment  about  the  mortgage,  who  was  entitled  to  it^ 
and  that  therefore  it  was  void,  as  beii^  made  pcfideMie]  liU. 
But  Lord  Hardiyicke  said,  that  he  did  not  see  how  this  Es 
pendens  could  affect  this  assignment,  unless  it  had  been  deter- 
mined that  this  was  the  mortgage  of  B.,  the  partner  of  A.,  and 
belonged  to  his  creditors,  who  were  the  plaintiffs  in  that  cause. 
But  that  as  it  was  therein  determined  to  be  A.'s  estate,  diere 
was  an  end  of  that  objection. 
JP^s^t^^AfU  But  in  case  of  a  real  purchaser  for  a  valuable  conaidefatioB, 
^  mu  JSSui  pendente  lite,  the  plaintiff  will  be  held  to  strict  proof  of  his  ovn 

bomtt^  jwr-     tJtle. 

[  557  ]  Thus,  where  a  bill  was  brought  by  S.  (r)  against  C,  to  hafe 

P^chasepi^  the  benefit  of  a  decree,  obtained  against  L.,  for  the  recovery  of 

Mi#  ochMino-  A  leasehold  estate  held  of  the  dean  and  chapter  of  St.  Paul's; 

Me  ^mridtra.  ^'  ^^^  *  purchaser  of  this  estate  from  L.,  pendente  lite,  ba^ 

I  jm,  «ef  asidef 

aeep,  553,  (q)  Mead  v.  Lard  Orrery ,  S  Atk.         (r)  Sbrrei  v.  C«rpflilcr,   SP.Wm. 

a.  (N).  S56,  et  Tide  S.  L.  ibid.  59t.  48«. 
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as  was  proved,  for  the  fiiU  vdue,  and  without  aoj  notiee  of  S/» 

chim,  or  any  actual  notice  of  the. suit :  for  tlie    laintiff  it  was 

iosisled,  that  this  purchase^  made  pendente  Kte,  was  to  be  con* 

sidered  as  made  under  an  implied  and  constructive  notice ;  but 

the  eom-t  said,  that  although,  where  there  was  a  conveyance 

made,  pendente  Ute,  without  any  valuable  consideratbn,  and  to 

avoid  and  elude  a  decree,  it  ought  to  be  highly  discountenanced; 

and,  though  the  alienation  were  for  never  so  good  a  consideni- 

tiou,  the  purchase,  if  made  pendente  lite,  was  nevertheless  to 

be  set  aside,  yet,  where  there  was  a  real  and  fair  purchaser, 

without  notice,  it  was  a  very  hard  case,  especiaHy  in  a  court  of 

equity ;  and,  there  being  some  defect  in  part  of  the  proof  in 

deraigning  the  title  of  S.,  leave  to  amend>  or  make  any  new 

proof,  after  publication  was  refused,  and  the  bill  dismissed.  r  5^^  1 

In  this  case  (5),  the  Chancellor  [Lord  King]  observvd,  that  it  Hardtkip  iff 
was  a  difficult  matter  to  search  for  bills  in  equity,  or  to  get  ^  msiImImm- 
notice  of  them  ;  many  such  bdng,  after  filing,  kept  in  the  six  '*«^* 
clerks'  desk :  and  that  though  the  court  would  oblige  all  persons 
to  take  notice  of  its  decrees  as  much  as  of  judgments  at  law, 
yet  there  did  not  seem  to  be  the  same  reason  for  obliging  people 
to  take  notice  of  the  filing  of  a  bill. 

And  if  a  purchase  or  mortgage  be  made,  pemfing  a  bill,  to  Bitt  to  firpe* 
perpetuate  the  testimony  of  witnesses  to  a  will  of  land,  the  pro-  *^l^{^^^' 
ceediogs  may  be  read  against  a  purchaser  or  mortgagee  during 
the  suit,  although  he  hath  not  notice  either  eipress  or  implied. 
Tlib  rule  is  founded  upon  the  necessity  of  the  case ;  for  if  de- 
positions, taken  in  such  a  suit,  could  not  be  read  against  a 
purchaser  under  the  heir  at  law  or  devisee,  it  would  be  in  their 
power  to  prevent  such  a  bill  from  being  of  any  effect.    For 
ioatance,  suppose  an  heir  at  law  (having  got  into  the  possession 
of  an  estate  on  the  death  of  his  ancestor,  and  the  devisee,  being 
out  of  possession,  brought  a  bill  to  perpetuate  testimony,  and      [  ^^9  J 
to  prove  the  will)  pending  the  suit,  made  a  secret  conveyance 
to  another  person;  if  the  depositions  taken  in  the  cause  could 
not  be  read  against  the  person  who  claimed  under  the  heir  at 
law,  the  whole  object  of  the  suit  would  be  defeated. 

The  case  would  be  just  the  same,  in  respect  to  its  conse- 
quences, if  a  devisee,  having  got  into  possession,  the  heir 
brought  a  hill  of  this  sort,  and  afterwards  the  devisee  made  1^ 
private  conveyance ;  if  the  heir  at  law  could  not  read  the  de- 
positions which  were  taken  in  that  cause  against  a  party  claiming 


(«)  Smnel  ▼.  Carfenier,  9  P.  Wnt.  489,  et  vide  3  Atk.  949. 
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GorfA  ▼.  Jfard.  under  bim,  the  bringing  the  bill  would  be  of  no  manner  of 
efiect. 

Accordingly,  in  a  case  (i)  where  J.  made  her  willy  and  thereby 
devised  all  her  real  and  personal  estate  to  C.  and  N.  in  Crust, 
that  they  should  sell  the  same  in  order  to  discharge  her  debta 
and  legacies ;  and  that  the  surplus  should  be  distributed  into 
three  equal  shares,  one  share  whereof  was  to  go  to  C,  another 
share  to  K.,  and  a  third  to  T.  Soon  after  the  making  the  wiU, 
[  560  ]  J.  died,  leaving  6.  her  heir  at  law ;  K.  and  T.  were  Papists,  but 
C^  was  a  Protestant.  In  April,  1736,  T.  mortgaged  her  inU- 
rest  in  this  estate  to  W.  for  108/.  In  May,  1736,  a  Ml  was 
brought  by  C,  K.,  and  T.  against  G.^  the  heir  at  law,  in  order 
to  perpetuate  the  testimony  of  the  plaintiffs  witnesses,  and  to 
prove  the  will  of  J.  On  the  3d  of  January,  1737>  W.  pur- 
chased of  T.  her  equity  of  redemption  in  this  estate  for  1000/. 
On  the  8th  of  January  following,  G .  put  in  his  answer  to  the 
bill,  insisting  thereby,  among  other  things,  that  K.  and  T.weie 
Papists,  and  consequently  incapable,  by  the  statute-  of  1 1 
William  3,  to  take  by  the  will  of  J.  In  that  cause,  G.  esLamined 
several  witnesses,  to  shew  that  K.  and  T.  were  Papists.  A  bill 
was  then  brought  by  G.  against  C,  K.,  and  T.,  and  likewise 
against  W.>  ro  order  to  set  aside  the  will  of  J.,  with  regard  to 
two-thirds  of  her  real  estate,  which  was  to  be  sold,  and  tbe 
money  arising  from  the  sale  to  be  paid  to  K.,  and  T.^  and  lile^ 
wise,  that  K.,  T.,  and  W.  might  account  for  the  profits  of  diose 
shares.  After  the  answers  to  this  bill  were  come,  in,  an  order 
^  was  obtained,  that  the  depositions  in  the  former  cause  might  be 

[  561  ]  read  in  the  present  one  saving  just  exceptions ;  but,  on  offaiag 
them  to  be  read,  it  was  objected  on  tbe  part  of  W.,  that  they 
could  not  be  read  as  against  him,  he  being  no  party  to  the 
former  suit,  his  mortgage  being  made  before  the  filing  of  that 
bill,  and  his  purchase  of  the  equity  of  redemption  having  been 
before  tbe  answer  of  G.  came  in. 

Judgment  of  But  (he  Lord  Chancellor  was  of  opinion,  that  these  deposit 

tions  ought  to  be  read ;  and  his  Lordship  distinguished  betwcea 
the  mortgage  to  W.,  and  his  purchase  of  the  equity  of  re* 
demption ;  for,  as  to  the  mortgage,  which  was  stated  to  have 
been  made  before  the  filing  of  that  bill,  his  Lorddiip  was  of 
opinion  that  none  of  the  depositions,  taken  in  that  cause,  could 
•any  ways  be  read  to  affect  that ;  but,  with  regard  to  the  pur* 
chase  of  the  equity  of  redemption,  which  was  made  subsequent 

(0  Gmrik  t.  CfMa^arif,  Bara.  Kep.  450.    8.  C.  By  came  sf  GarM  «. 
^ortf,  S  Atk.  175. 
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to  the  filing  the  bill^  they  ought  to  be  read ;  and  his  Lordship 
saidy  that  the  answer  not  coming  in  until  after  the  equity  of 
redemption  purchased,  made  no  difFerence,  for  it  very  often 
happened  by  the  ordinary  indulgences  which  were  given  to  the 
putting  in  of  answers,  that  an  answer  did  not  come  in  to  a  bill 
until  long  after  it  was  filed.  r  ^gg  1 

But,  in  general,  a  bill  (u)  that  cannot  be  brought  to  a  hearing,  Nolispendem 
cannot  properly  create  a  lis  pendens^  so  as  to  affect  a  purchaser,  JJ^  ^^  hmrd. 
claiming  under  one  of  the  parties,  after  filing  of  the  bill. 

And  it  seems,  that  a   decree  (x)  in   a  court  of  equity,  for  Decree  for  mth 
money,  does  not  affect  a  purchaser  for  a  valuable  consideration,  ^'^tovJ^Me*^ 
without  notice  thereof,  any  more  than  a  judgment  at  law  ;  for  a  purchaser  with- 
decree  is  not  of  superior  force  to  a  judgment;  nay,  its  effect  is  ^^^^  f^y  decree 
inferior ;  and  where  it  is  said  a  decree  is  equal  to  judgment,  or  "  ''^  *"•  Pf^^ 
to  be  paid  equally  therewith,  this  must  be  intended  only  out  of . 
the  personal  estate,  for  a  decree  for  a  debt  does  not  bind  the 
real  estate,  it  acting  only  in  personam^  not  in  rem ;  and  the 
remedy  upon  a  decree  to  affect  the  land,  is  only  for  a  contempt, 
whereupon  the  party  proceeds  to  a  sequestration^  and  that  ia 
but  a  personal  process,  as  appears  by  its  falling  and  abating  by 
the  death  of  the  party. 

A  bill  of  discovery  depending  will  not  prevent  even  a  party   TiuMng  kti 
to  the  suit  from  securing  himself,  by  purchasing  in  an  incum-  ^u^ aiact- 
brance  prior  to  his  own.     Thus  (y)  where  L.,  the  defendant  in  ^^' 
the  cause,  having  an  incumbrance  on  the  lands  in  question,       *-  ^ 

subsequent  to  the  plaintiffs,  and  the  bill  being  against  him  and 
other  incumbrancers,  to  discover  their  incumbrances  purchased 
of  W.,  who  was  a  defendant,  had  the  first  incumbrance,  and 
had  assigned  to  L.  pendente  lite ;  the  question  at  the  hearing 
was,  whether  the  defendant  L.,  who  had  a  mortgage  subsequent 
to  the  plaintiffs,  should  help  himself  against  him  by  buying 
in  W.'s  incumbrance  that  was  prior  to  both  ?  It  was  resolved 
he  might  lawfully  do  so;  and  the  plaintifi'^s  bill  was  dismissed 
without  costs  (r). 

(u)  OifrtA  ▼.  CratoAml,  Bam.  Rep.  48.  £t  vide  S  f.  Wms.  401,  ttCfk* 

454.     S.C.    2  £q.  Ca.  Abr.  687,  pi.  temp.   Talb.  S17.     X  P.  Wms.  629. 

13.  1  Ves.  496. 

Car)  Searle    y.  Lundy    t  Vern.  88.  (y)  f/airWiu  v.  Tayfar,  f  Vern.  29. 

1  Eq.  Ca.  Abr.  3S2,  pi.  4.  2  Ch.  Ca.  [ct  vide  t  Ves.  571.— £c/.] 


(R>  Tbe  detiKti  of  this  note  is,  to  consider  the  modem  nnderstaading  of  Of  noik  e  Ay  H 
the  profession,  with  regard  to  vrhat  notice  is  created  by  a  lis  pendens  and  a  pemient  and  de- 
decree,  cree, 

1st.  As  to  a  lis  pendent.    To  constitute  a  Um  pendens^  a  bill  must  l>e  filed  Ug  pendens  de* 

jind  a  subpcena  served,  but  the  service  of  a  snbptciia  atone,  wi*l  not  be  siiflli-  Jiued. 
riont  to  create  a  pendency  of  suit.    The  effect  of  a  Irs  pendens  commences 
from  the  time  of  serving  the  subi^Kna.    The  question  il^ dispute  must  relate 

M  M  2 
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BUI  to  Me- 
tU§e  nc  ob- 
HaeU  ioUfCk' 


Again  (z),  if  a  oiortgageey  having  had  notice  of  incumbranceiy 

(<)  GregKoU  v.  Martham,  t  Ch.  Ca.  170»  antea,  369. 


Whether  Mil 
proetaUeiL 


JAa  pendent  is 
tmutn 

nuiice. 


Right  qf  plain- 
ts emmal  be 

mllereddmrmg 
miit. 

Purchaser  pen^ 
dente  lite  bvund 
by  dtcree. 


to  the  estate,  and  not  merely  to  money  secured  upon  it ;  {WmrsLnf  ▼.  Scar* 
borsmgh^  5  Atk.  39f.)  bnt  a  bill  to  perpetuate  the  testimony  of  witnessef 
and  to  establish  a  wUl,  will,  it  seems,  be  a  sufficient  Its  pendens  to  affect  a 
purchaser. 

Where  a  person  is  to  be  affected  with  a  lis  pendens^  there  onght  to  be  t 
doKC  and  continued  prosecution  of  the  snit.  Preston  ▼.  TVMm,  l  Vem.  286. 
Lord  Baron,  in  his  Law  Tracts,  p.  S82.  edit  1737,  seems  to  require  the  same  de- 
gree of  diligence ;  at  least  he  directs,  that  if  a  purchase  be  mn^  pendente  Gtt 
after  tome  long  interroiseion,  that  shall  vary  the  judgment  of  the  court  from 
the  common  case.  But  the  rule,  though  reasonable,  says  Lord  Nottingham, 
in  his  Prolegomena  of  Equity,  c.  15,  is  not  always  observed  ;  for  in  JVeHm 
▼.  Stiles,  1663,  [S.  C.  nonune  St^le  v.  Martin^  1  Ch.  Ca.  150.],  the  bill  wis 
filed  in  1640,  and  abated  by  death  in  1618  *,  a  bill  of  revivor  was  filed  in 
166f ,  and  the  purchase  was  in  1651,  and  yet  the  purchaser  was  bound.  The 
purchase  there  was  subsequent  to  tlie  abatement,  and  previous  to  tbe  re- 
vivor. Lord  Nottingham  adds,  because  by  relation  of  the  bill  of  Ttfiyor, 
it  was  pendente  lite,  per  Clarendon,  Chancellor.  In  regard  to  the  abatement, 
by  the  death  in  1648,  the  late.  Master  of  the  Rolls,  in  a  modem  case,  thooght, 
that  if  the  mortgagees  had  acquired  their  title  during  the  abatement  of  the 
suit  there  would  have  been  great  difficulty ;  but  his  Honour  cited  the  abo«e 
passages  from  Lord  Nottingham's  Prolegomena,  as  authority  for  the  position, 
that  a  purchaser  during  the  abatement  of  the  suit,  will  be  bonnd  in  the  saiM 
manner  as  if  the  suit  were  in  full  prosecution ;  observing,  that  the  Lord 
Keeper  Nottingham  did  not' conceive  it  deserving  of  remark,  that  the  pur- 
chase was  made  during  an  abatement,  and  the  purchaser  was  not  a  party  at 
tlie  time  of  the  revivor.  But  it  was  not  necessary,  added  Sir  W.  Grant,  to 
give  any  opinion  upon  that,  for  undoubtedly  in  the  case  before  him,  tbe 
suit  was  depending  when  the  mortgages  were  made,  llierefore  the  nort- 
gagete  could  never  establish  in  Chancery  a  ri^t  to  redeem. — Thus  tiie  poist, 
that  a  dose  continued  prosecution  of  the  suit,  is  necessary  to  create  a  Bt 
pendens,  remains  still  undecided.  But  the  probabilities  are  in  fiivoor  of  tbe 
Lord  Keeper's  doctrine,  unless  perhaps  it  can  be  proved,  tliat  flagrant 
laches  are  attribotable  to  the  plaintiff,  in  not  reviving  and  oontinniag  the 
proceedings. 

A  Us  pendenSf  either  at  law  or  in  equity,  is  constmctiTc  notice ;  and  vhs- 
ever  purchases  while  a  suit  is  depending  will,  by  construction  of  eqaity^hsve 
notice  of  that  suit,  and  must  abide  by  all  its  consequences,  Co.  Litt  344,  bi 
for  otherwise  th^  party  might  alien  tlie  land  and  baffle  jostice.  Jnsn. 
iVern.  318,  and  see  Se{fy.  Madox,  ibid.  459;  and  this  doctrine,  it  b  said, 
prevents  a  traffic  being  made  of  litigated  titles.  Hiem  v.  JIfttt,  it  Vea.  ISO. 
£t  vide  S.  L.  Moor  v.  iKfoor,  Barn.  C.  C.  407. 

In  equity,  by  means  of  a  bill  of  revivor  and  supplemeotaiy  bills,  bein, 
executors,  adminlstnitors,  devisees,  assignees  of  bankrupts,  husbands,  &c. 
may  be  introduced  into  the  suit,  although  they  originally  were  not  parties. 
Bnt  tbe  defendant  cannot,  by  will  or  by  any  other  mcajM,  alter  the  rights 
of  tbe  plaintiff,  though  he  may  cbaoge  the  parties. 

In  The  Bishop  qf  Winchester  v.  Pota,  11  Ves.  197,  an  objectioB  was  takea 
to  the  Master's  report,  that  two  mortgagees  of  the  equity  of  redcnptioa 
were  not  brought  before  tlie  courts  and,  therefore,  that  they  were  notbosad 
by  the  decree  of  foreclosure.  The  answer  was.  that  they  became  mort- 
gagees after  the  bill  of  foreclosure  was  filed,  ana  one  even  after  tbe  decree 
mist.  It  was  however  contended,  that  this  answer  was  not  sufficient  in  law : 
and  first,  it  was  argued,  that  all  incumbrancers,  at  whatever  period  they  be- 
come such,  roust  be  made  parties  to  the  suit  to  be  bound  by  the  decree :  and 
secondly.  That  supposing  that  not  generally  so,  yet  in  this  case  tbe  snit  having 
abated  by  the  death  of  the  mortgagor,  the  plaintiffs  ought,  when  they  revited, 
to  have  made  parties,  ail  who  had  at  that  time  any  interest  in  the  estates- 
According  to  the  opinion  of  Sir  William  Grant,  M.  R.,  there  was  no  found- 
ation for  fitlicr  proposition,  for  both  of  them  seemed  to  be  in  direct  opps- 
sition  to  the  eHt»bli*^hed  rule  of  the  court,  as  to  the  effect  of  tbe  lis  pendews. 
Ordinarily  it  was  true,  the  decree  of  tbe  court  bound  only  the  pattiei  to  tbe 
suit.  But  he  who  purchases  during  tlic  pendency  of  the  suit,  will  be  bound 
by  the  decree  that  might  be  made  against  the  person  from  whom  he  derived 
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and,  having  been  tendered  hi$  money,  afterwards  procures  a 


title.  The  litigating  parties  are  exempted  from  the  necessity  of  taking  any 
notice  of  a  ti^e  so  acquired.  As  to  them,  it  is  as  if  no  such  title  existed ;  other- 
wise snits  would  be  indeterminable,  or,  whicli  would  be  the  same  in  effect. 
It  would  be  in  the  pleasure  of  one  party,  at  what  period  the  suit  should  be 
determined.  The  rule  might  sometimes  operate  witli  hardship  upon  those 
who  purchase  without  actual  notice,  yet  general  convenience  required  ita 
adoption,  and  a  mortgage  taken  pendente  lUe^  could  not  be  exempted  from  it« 
operation. 

And  Sir  William  Grant,  adopting  the  language  of  Lord  Hardwicke  in    Same  Urn  a$  U 
Garth  ▼.  ffdrd,  S  Atk.  174,  asked,  whether.  If  during  a  suit  by  the  mort-   mortgagee^ 
gagor  for  redemption  he  should  assign  hia  equity,  and  in  the  final  hearing   ihemgh  decree 
of  tlie  cause  there  should  be  a  decree  against  bim  alone,— whether  the    be  againet  re* 
assignee  of  the  equity  of  redemption  would  not  be  bound  by  tlie  decree?   preuntatite  ^ 
A  fartioriy  the  mortgagee  would  be  entitled  to  the  benefit  of  the  rule  where   martgagarm 
he  was  not  passive,  but  was  actually  prosecuting  hu  remedy ;  which  would  be 
wholly  fruitless,  if  the  mortgagor  copld  by  making  new  mortgages,  compel 
him  to  add  new  parties.    And  his  Honour  observed,  that  the  case  before  him 
was  not  concerning  the  legal  estate  acquired  during  the  suit,  in  which  in- 
stance it  might  be  necessary  in  order  to  avoid  it,  to  have  recourse  to  a  new 
suit,  but  it  was  a  mere  equity  to  be  pursued  only  in  equltv,  and  there  it 
could  not  be  pursued  with  eilfect ;  and  if  the  mortgagees  could  be  bound  by 
a  decree  against  the  mortgagor,  did  not  the  consequence  follow,  that  they 
should  be  bound  by  the  decree  against  his  representative  ?   The  heir  and 
devisee  were  merely  in  the  place  of  the  original  party.    Their  title  was  by 
his  death,  and  the  suit  against  them  stood  in  the  same  plight  as  it  did  against 
bim ;   et  vide,  what  is  said  of  this  case  by  Lord  Manners,  in  Gaiiell  v. 
Durdm,  S  Ball  6c  Bea.  167,  cited  antea,  54{,  of  this  edition,  n.  (0> 

Lord  Manners,  in  a  modem  case  {Moere  v.  Af'Namara,  f  Ball  Sc  Bea.    Jfhether  enit 
186),  truly  observed,  that  it  was  undoubtedly  a  rule  well  founded  in  prin-    maai  be  ineti- 
ciple,  that  where  a  person  takes  a  lease  from  a  defendant  ^Mfidtfafe  ItU  of  tutedioeetaeidM 
lands  which  are  the  subject-matter  of  the  suit,  and  the  title  to  which,  as    cmmeytmce 
well  as  the  possession,  are  claimed  by  the  bill,  the  Court  of  Chancery  will    made  pendente 
pay  no  regard  to  a  lease  so  obtained,  but  wilt  execute  its  process  by  giving    lUe, 
possession    to    the    claimant ;    nor  would  the  court  on  motion  relieve  a 
person  so  dispossessed,  but  leave  him  to  institute  a  suit,  for  the  purpose  of 
rendering  the  title  so  acquired  available  if  he  could.    The  court  therefore 
woidd  not,  on  motion  of  a  creditor  coming  in  under  a  decree,  directing  a 
sale  of  lands  devised  for  payment  of  debts,  set  aside  a  lease  obtained  /mn- 
denie  lite  from  the  devbec  under  the  will  with  a  leasing  power;  for  the  cre- 
ditor coming  in  under  the  decree,  derived  title  from  the  same  instrument, 
which  gave  him  a  right  to  a  sale.    He  could  not  therefore  complain  of  the 
lease  unless  there  should  be  a  deficiency  to  pay  the  debts,  and  then  Lord 
*  Manners  apprehended  there  must  be  a  suit  instituted  for  the  purpose  of  set- 
ting aside  that  lease.    But  whatever  might  be  the  result  of  such  a  suit,  the 
court  could  not  in  a  summary  way  by  motion  set  aside  the  lease. 

In  Daitf  V.  Kelty,  4  Dow.  P.  C.  4t8,  it  was  made  a  question  whether    WbHker  «or<- 
one,  becoming  mortgagee  of  an  estate  in  litigation  pendente  Hte,  without   gngee  wunf  op- 
making  himself  a  party  to  the  suit  below,  might  appeal  from  the  decree  in   peal. 
tlie  name  of  the  party  mortgagor,  who  refused  to  appeal.    This  point  was    AlUnee  ef  UgaH 
not  derided ;  but  from  some  observations  of  the  learned  Lords,  it  seemed    ^^^i^  pendente 
to  be  considered  requisite,  that  where  an  estate  in  litigation  in  equity  is    ^^^  ^^  5^ 
aliened  pendente  lite,  the  aliefiee  having  the  legal  estate,  should  be  brought    p^^^^  partn  tn 
before  the  court  in  order  to  convey.    But  the  court,  it  was  said,  would  re-    ^x9<«/ 
strain  vexatious  alienations  pendente  lite.    4  Dow.  44().    Et  vide  further  as 
to  tills,  latter  end  of  note,  p.  5)S,  antea  ;  and  as  to  the  efiect  of  a  lispea- 
dena  oa  transactions  between  third  persons,  see  Falkner  v.  O'Brien,  t  Ball 
&  Bea.  «14. 

If  a  bill  be  dismissed,  and  afterwards  an  appeal  be  brought  in  the  House    Appeal  ogainH 
of  Lords  for  rcveryal,  on  the  ground  that  the  decree  of  dismissal  wasob-    decree  of  die- 
tallied  by  fraud,  this,  it  seems,  by  tlie  opinion  of  Lord  Redesdale,  in  Gnre  v.    mieetd  is  a  con' 
Stackpole^  Dow.  P«  C.  31,  will  be  a  pendency  of  suit  snfiieient  to  affect  a  pur-    tinuation  ^ 
chaser  or  mortgagee,  who,  though  not  connzant  of  the  fraud,  wilt  neverthe-   enit  and  alia 
less  be  considered  a"^  having  had  suiGcient  means  of  acquiring  a  knowledge    pendene, 
of  it  by  an  examination  of  the  proceedingv  in  the  cause ;  for  the  question  is 
still  pending  whether  the  bill  was  rightly  disunissed  or  not ;  and  Lord  Ke- 
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decree  to  forecloBe,  and  then    purchases   the  equitf  of  le- 


purcknMrfling 
milfiUrmentul 
biU  ecmua  m 
|iro6eii«  «t 
mala* 


buying  prior 
iMcumbrance 
pendente  lite, 
«»  ezceplion. 


Decree  former' 
lyhddiobe 


J}§crie  not  iff 
itself  wUice 


desdale  considered  the  appeal  in  the  House  of  Lords  to  be  that  cootinia- 
tion  and  pendency  of  suit  which  would  affect  all  peraons  with  notice,  and 
concladed  his  obitervations  on  the  case  before  the  House,  by  dedaring  it  ta 
be  his  opinion,  that  the  parties  who  had  purchased  between  the  decree  of 
dtsntsaal  und  the  commenccmeot  of  the  appeal,  had,  by  the  latter  pracced- 
inff,  notice  of  the  settlement ;  and  that  tliey  therefore  ninst  take  the  saase 
subject  to  all  lef^l  and  equitable  consequences ;  for  sn^  a  ciTcumstance 
could  never  be  allowed  to  intercept  the  course  of  justice. 

A  purchaser  pendente  lite^  on  filing  a  supplemental  bill,  Is  liable  to  all  the 
costs  from  the  beginning  to  the  end  of  the  suit.  Suppose  an  estate  bas  been 
in  controversy  for  twenty  years  in  the  Court  of  Chancery,  and  dariog  the 
snit  it  is  purchased,  the  purchaser,  on  filiniK  a  supplemental  bill,  comes  intu 
court  pre  60110  et  mtloy  and  will  be  liable  to  all  the  costs  in  the  pn>eeedaics» 
Annn.  1  Atk.  89;  ami  he  will  not  be  admitted  to  examine  the  jnstioe  ot  a 
former  decree,  but  will  be  bound  by  the  prior  proceedings.  Fiudk  v.  A*ieir«« 
Aam,  t  Vem.  ti6* 

To  the  whole  of  this  doctrine  on  constructive  notice  by  means  of  the 
pendency  of  suits,  there  is  one  exception,  and  that  is  where  a  tliird  mort- 
gagee obtains  the  legal  estate  from  the  first  incumbrancer,  or  from  a  trus- 
tee pending  a  bill  by  a  second  mortgagee  to  redeem  the  first.  Thus  in  R»- 
binaon  v.  Daridaon^  1  Bro.  C.  C.  63,  the  second  mortgagee  filed  his  bill 
against  the  mortgagor  and  the  first  and  third  mortgagees,  to  pay  eff  the 
first  mortgage,  praying  Uiat  the  estate  miglit  be  sold,  hia  own  mortgage 
paid,  and  that  the  third  mortgagee  might  be  satisfied  out  of  tbe  renaiada'. 
Pending  tlie  suit^  the  third  mortgagee  bought  in  the  first  mortgage ;  and 
^e  Lord  Cbanoellor  determined  tiiat  by  this  he  bad  obtained  a  |irionty, 
and  should  be  paid  his  whole  money  before  tbe  second  mortgagee.  £t 
vide  further  Belehier  v.  BuiUr,  1  Eden,  593,  cited  antea,  of  tbb  edit. 
p.  455,  n.  (B) ;  and  as  to  the  purchase  of  an  eqnity  of  tedemption  pendente 
ate,  15  Yes.  336,  note;  and  Taulmin  v.  Steere^  3Meriv.  210 ;  and  it  islsstiy 
observable,  in  this  division  of  the  note,  that  a  Us  pemdena  being  only  a  ge* 
neral  notice  of  an  eqnity  to  all  the  world,  it  cannot  affect  any  jpartiealar 
person  witli  fraud,  nnless  such  person  had  also  express  notice  ot  the  title 
in  dispute.    Mead  v.  ijord  Orrery ,  3  Atk.  843, 

'  Sd.  As  to  a  decree,  by  the  sixth  resolution  in  SneUing  v.  Sfvift,  9Ch.  Ca.4S, 
Iford  Nottingham  seems'to  liave  determined  that  a  decree  would  be  notice 
to  all  persons  who  are  not  parties  to  tbe  suit ;  and  thnt  perhaps  on  iheeaa- 
sideratton,  that  inasmuch  as  a  lie  pendens  would  in  eqnity  affect  all  mankind 
with  notice,  so  a  decree,  which  is  the  determination  and  fimd  award  of  the 
merits  of  that  suit,  should  also  be  even  fuller  notice  than  the  smt  itself. 
Tbe  resolution  is  in  these  words,  (*  A  purchaser  from  J.  S.,  who  has  a  de- 
cree against  him  in  Chancery  for  land,  »haU  be  bound  by  tlie  decree,  thengb 
he  had  never  notice  of  it,  and  yet  the  decree  in  Chancery  binds  the  penea 
and  not  tbe  land  ;  and  the  judgment  may  bind  the  person  or  the  bmd.  And 
it  is  hard  that  tlie  Chancery,  whose  power  is  only  over  the  person,  shoald 
execute  their  own  decrees  against  a  purchaser,  and  not  aasiat  the  execatioa 
of  a  judgment  at  law.  Whereas  a  purchaser  alter  a  judgment  is  as  inao- 
cent  as  a  purchaser  auner  a  decree  in  point  of  conscience.*'  So  in  •Sbmtf  v. 
Baker  (antea,  558),  Lord  King  is  reported  U  have  said,  that  a  Cooitef 
Equity  will  oblige  all  persons  to  take  notice  of  its  dectees  as  mncfa  as  of 
judgments  at  law, 

judgments  at  law,  however,  are  not  of  themselves  nodee,  as  we  have 
already  i^n.  The  docketing  a  judgment  is  merely  to  enablea  pmchaser 
or  mortgagee  to  discover  what  inrumiHraooes  affect  the  penpetty  if  they 

•  chose  to  inquire  for  them;  but  unless.it  can  be  proved  that  ^evha%e 
aeardied  tlie  dockets^  or  have. had  aAtnal  notice  of  the  e^tence  of  JQdp« 
ments,  the  plea  of  a  purchaser  witliont  notice  may  be  supporteiL  And  it 
was  expressly  held  by  Lord  Hardwicke,  In  HVafey  v.  A«rtsre%  S  Aik. 
SOUf  over- ruling  tlic  resolution  and  dicta  of  Lord*  Nottins^iam  ami  Kia^, 
that  tliere  was  no  such  •  doctrine  in  Uie  Court  of  Chancery,  that  a  decree 
made  there  shonld  be  implied  notice  to  a  purchaser  after  the  cause  ass 

•  ended;  but  it  was  tbe  pendency  of  the  suit  that  created  the  notice;  fior  s^ 
it  was  a  transaction  in  a  sovereign  murt  of  justice, 'it  was  supposed  »n 
people  were  attentive  to  wliat  |»aBsed  there,  and  It  was  to  |irevent  a  greaier 
miBchief  tliat  would  arise  by  |>eople*s  purchasing  a  right  nndcr  litigatica 
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demption,  such  iucumbj-ances  will    not  be  affected  by  the 
decree  (s). 

If  a  mortsaffe  (a)  be  made,  and  afterwards  a  cominission  of  Commwion  c/ 

11  •         .  .  t  It  bankntpt  pre- 

bankruptcy  be  taken  out  against  the  mor^agor,  and  the  com-  ^g^^g  tacking 
missioners  make  an  assignment  of  the  estate ;  and  then  money   ^^  "•  **'^^ 
be  lent  to  the  mortgagor  on  a  second  roortgagey  the  mortgagee       £  5Q4  ^ 
having  no  i^dual  notice  of  the  commission,  in  siich  case,  al- 
though the  puisne  mortgagee  purchase  in  Uie  first  security,  yet  it 
vrill  not  protect  the  mortgage  subsequent  to  the  commission  of 
bankruptcy.    The   reason  for  which   I  apprehend,  is,  that  a 
commission  of  bankruptcy  •  is  an  act  of  public  notoriety,  by 
which   all  ,men    are    bounds   oq    th^   groutid    of   presumed 
liotice. 

(a)  Bitcheock  v.  Sedgwick^  2  Vcrn.  156.  Ca.  temp.  Talb.  70. 


and  then  in  contest ;  but  where  it  was  only  a  decree  to  Mconnt,  and  not 
soch  a  one  as  pnt  a  conclusion  to  the  matterit  in  question,  that  uas  still  such 
a  aoit  as  did  affect  people  with  notice  of  what  was  doing ;  for  the  liUs  pen- 
dentei  were  not  thereby  terminated.  And  in  anotlier  case  {Rteen  v.  Sicek, 
«ited  by  Mr.  Cox  in  lus  mannscript  notes  to  1  Vem.  t86,  in  Lincoln's  Inn 
liibrary)  Lord  Hardwicice  is  said  to  have  hekl,  most  dlsfinctly,  that  decrees 
aoe  not  notice.  He  said  there  was  no  sach  doctrine  that  me'n  were  to  take 
Boliee  of  the  decrees  of  the  Conrt  of  Cliancery,  tliongh  thev  were  to  talie 
notice  of  a  iis  pendem  ;  and  now  the  prevailing  opinion  of  the  profession  it,  < 
that  dt€T€€»  tare  not  nf  thimaehe$  notice,  altkngk '  a  suit  cUfsdy  proBeeuied  isd 
Sec  80a.  V.&  P.  643. 

But  thoDgh,  in  general,  a  decree  wiU  not  be  constrnctive  notice  to  per«    Repapneni  or* 
aoos  not  parties  to  it,  yet  if  a  person  not  a  party  to  the  suit  have  express    ^gred  rfitr 
aotice  or  the  decree,  he  will  be  l)onnd  by  it.    llias  in  Harvey  v.  MimiMfcuf,    aetniU  noiiee 
1  Vern.  57,  a  mortgagor  liavliig  notice  of  a  decree  (he  being  present  at  tlie    ^  decreed 
bearina,  &c.^  was  ordered  to  pay  money  over  again  to  the  anionnt  of  10,0001., 
ivliich  he  baa  previonoly  paid  in  to  a  person  not  entitled  to  receive  the  same 
snder  tiie  decree ;  and  thoogb  the  hardship  of  this  double  payment  was  In- 
aiated  00,  yet  it  being  voluntary,  and  as  it  was  argued,  not  only  contrary 
to,  but  for  the  purpose  of  preventing  and  avoiding  tlic  decree,  the  conrt 
thought  the  mortgagor  was  not  entitled  to  any  relief,  but'ordered  him  to 
pay  the  money  over  again. 

(S)  That  is,  if  an  eigne  mortgagee«foreelose  his  mortimge  without  making    Mortgagee 
the  pubnc  mortgagee  a  party  to  the  suit,  having  at  the  same  time  full  notice   pyrckaeing 
of  such  incombrance,  the  puisne  mortgagee  may  after  the  foreclosure  redeem    eouity  of  re- 
the  estate  in  the  hands  of  the  eigne  mortgagee,  or,  by  buying  in  a  prior  In*    demption  can'  ' 
cnmbrance^  conferring  a  title  to  the  legal  estate,  and  tackmg  his  pnUtne  mort-    n^t  ^|  «*>  jiU 
gage  to  the  prior  incnmbraace,  commence  an  action  of  ejectment  notwith-    ^ipn  mortgage  * 
standing  tlie  decree  of  foreckware,  see  antea,  p.SS9.    Tlie  case  of  GreemM   agauui  tflcam- 
▼.  Marekam  was  distinctly  acknowledged  as  good  law  by  tlie  Master  of  the    braneee  of 
Rolls,  in  Toalatm  v.  Sieare^  S  Meriv.  x«4,  who  observed   tiiat  the  cases  of   ^kitk  ke  ka$ 
GreewoU  v.  Marhkamt  9  Ch.  Ca.  170,  and  Moeaito  v.  Mwrgatroyd^  1  P.  Wms,    n^f^rtf. 
593,  were  expres  santhorities  to  shew,  tliat  one  purchasing  an  eqnlty  of  re- 
demption coiikl  not  set  np  a  prior  mortgage  of  his  own,  nor  conse^entW 
a  mortgage  which  he  had  got  in  against  subsequent  incumbranees  of  which 
he  had  notice ;  and  his  Honour  could  not  see  how  a  dislinciion  eonid  be 
made  in  point  of  legal  effect  between  personal  notice  to  the  party,  and  no* 
tice  affecting  him  through  the  medium  of  his  agent.    A  mortgagee  porches- 
ing  the  equity  of  redemption  is  bonnd  by  judgments  of  which  he  has  notice, 
although   they  are  entered  up  snbseqneniiv  to .  the  mortgage.    Crisp  v. 
Ueolkj  7  Vin.  Abr.  6ff,  (E),  pi.  s ;  et  vide  aiitea,  p.  V81,  m  nrti»;  and  Bar* 
nei  V.  HViKoa,  i(  Ves.  loO,  cited  infra,  in  the  last  note  to  this  chapter, 
UCL  11.  pl>  13. 
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Iter.  Semb, 


[  A6d  ] 


ff9He€  tmui  be 


Aod  indeed  it  seeas  ss  rtasMMMe,  ditt  a  putiiMer  Aovid 
be  denied  the  benefit  of  protecting  himself  by  tbe  pordmee  of  a 
prior  incinnbrancOi  after  a  commiwioa  of  bankruptcyMed  oat, 
and  before  the  aMgiMnent  of  the  effiMts^  as  vftier  a  decree  ;  Ibr 
a  eotninission  of  bankruptcy  is  a  publiG  act  of  tiM  oouft,  and 
operates  as  a  decree  in  rem ;  in  which  respect  it  dMEcn  firon  a 
decree  for  nooey,  or  a  jadgtMOt  oti  a  personal  acboo,  and, 
though  an  ex  parie  proceeding  at  first,  yet,  if  it  be  not  after- 
wards superseded,  the  property  of  the  bankrupt  is  thaiwby  d^ 
termined  to  belong  to  his  creditors  in  an  equal  proporlioo, 
according  to  their  sereral  demands ;  and  it  difiera  from  an  act 
of  bankruptcy,  which  is  of  so  secret  a  nature,  that  it- is  impas- 
sible to  be  known,  and  has  no  visible  operation  until  coupled 
with  a  commission  (t). 

In  all  cases  of  a  plea  (ft)  of  a  purchase  or  marriage  setdement, 

(6)  Jokne$  y.  Thowtas,  S  P.  Wms.      in  Brace  t.  Dneheu  ^  Martbtrmit^ 
f  44,  in  woiii.  (namely  Attim  ▼.  Cw-      /P.  Wms.  491.— £4.] 
so%  n.  (/)•    See  also  6th  resolotion 


IiieUkermetm 
commis$iom  ^ 
humkrupt  la 
ikewueiviM  iM* 


BtUifcommu' 
man  Utuedf  act 
9f  bankrvfttcy 
notice  under 
R»miUff*s  act. 


r  (T)  It  it  DOW  tbe  better  opinion,  that  neither  an  act  of  bankruptcy,  atr 
a  commission  of  iMmknipt,  is  of  itself  notice  to  a  porchaser  or  aiottfa^ae. 
It  appears  that  on  appeal  to  the  House  of  Lords  in  tbe  case  qnotrd  m 
tlie  teU,  the  decree  against  Sedgwick  was  reversed,  and  tbe  estate  ordered 
to  bo  sold,  and  Sedgwicit  to  be  paid  SSOO(.  (the  SMney  advanced  after  the 
commission  issued)  with  interest,  costs,  and  soch  charges  as  mortgagees  are 
iisaally  allowed,  which  w«is  of  course  deciding  that  a  commission  of  baak- 
iiipt  was  not  of  itself  notice  to  the  mortgagee,  and  tliat  advances  msde 
without  actual  notice,  subsequently  to  the  commission,  might  be  ta^ed  m 
the  prior  mortgage.  See  Mr.  Cox*s  notes  to  bis  copy  of  Vernon  (Hildketdk 
V.  Sedgwick\  in  Lincoln*s  Inn  Library.  There  are  several  cooflicttog  eases 
on  Ibis  subject;  tbe  piincipal  of  which  .are,  CMrft  v.  Be  G^Mm^  Ca.  Temp. 
Talb.  65,  cited  also  postea,  604.  Hargrove  v.  Lr  Breton,  4  Bnrr.  94X5,  awl 
Hitchcock  v.  Sedgwick,  Dom.  Proc.,  for  the  doctrine«as  above  stated ;  and 
Knott  ex  parte,  1 1  Ves.  609.  Latoneke  v.  Xhmasvf ,  1  Sch.  &  Lef.  iSf ,  and 
Herbert  ex  parte,  IS  Ves.  183,  against  it.  These  cases  are  learnedly  eon- 
mented  on  by  Mr.  Sugden,  in  his  Trea.  on  Ven»  4i  Par,  p.  645,  5tfa  edit; 
and  tbe  above  is  the  result  of  his  observations.  See  alao  postea,  4904>  wbere 
this  subject  is  amre  fully  investigated.  . 

.  But  whether  an  act  of  bankruptcy  be  or  be  not  notioe,  if  tbe  morti;age 
has  been  effected,  or  tlie  subsequent  advances  lent  boni  JUt  two  months 
before  tlic  issuing  of  the  conumssion,  althoagb  subsequently  to  tbe  act  of 
bankruptcy,  but  without  actual  notice  of  it,  it  will  be  bin^agon  the  as- 
siffnees  of  the  bankrupt  mortgagor,  and  they  cannot  redeem  witbont  paying 
all  tbe  nioaey  due.    And  this  by  a  late  net  of  parliament,  4S  Geo.  5.  c.  iSo, 
commonly  called  Sir  Samuel  Romilly's  acU    By  that  sUtute  it  it  provided, 
that  the  issning  a  commission  of  bankrupt  against  aneh  bwikiapt,  aHhongh 
sHdi  commission  shall  afterwards  be  snpemeded,  mr  the  striking  af  a  docket 
for  tbe  purpose  of  issuing  a  commission  against  snch  bankrapt^  wbather  aay 
coniiuission  shall  have  actually  issued  tliereupou  or  not,  shall  be  deemed 
notice  of  a  prior  act  of  bankruptcy  for  Ibe  purposes  of  the  act,  if  it  shall 
appear  that  an  act  of  baukruptry  bad  been  actually  committed  at  tbe  time 
of  the  issuing  snch  coonliission,  or  striking  such  docket*    Conaeqnently 
such  purchaser  or  mortgagee,  claUning  the  benefit  of  this  act,  eaonot  avail 
himself  of  a  prior  legal  estate  if  a  coosmisaion  baa  aetoally  issnnd,  «r  a 
docket  has  been  struck  witbin  two  months  afller'^the  time  ei  bis  purchase 
or  mortgage,  although  he  may  not  Imve  actual  notice  of  tbe  issoins  of  rha 
coinniisniou  or  striking  of  the  docket,  because  the  stetnle  eaprnssly  makm 
those  acts  constructive  notice.    Sed  vide  what  is  said  of  a  case  th«s  civcum- 
siauced  in  the  note  to  p.  604,  postea ;  and  as  to  redempUoo,  secantea,  ;S5<>, 
m  not  is,  and  o3'3,  note  (w;. 
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a^tice  nwnt  be  denied,  thoi^h  not chaiged  bj  the  bill ;  and  it  ii»t€kmg9dw 
will  be  fufficient  to  denj  it,  either  by' the  plea  or  answer,  not-  ^^  ^^^* 
withstanding  the  objection  that  it  ought  to  be  io  the  plea  (c)« 
since  all  the  defendant  has  to  do,  is  to  prove  his  plea ;  for  he 
is  not  to  prove  a  negative,  m,  that  he  had  no  notice.    How- 
ever, it  seems  best  to  deny  notice,  both  in  plea  and  answer. 

Notice  (d),  if  charged,  must  be  positively  denied  in  the  ^tkatpod' 
answer ;  for,  if  it  be  only  evasively  denied,  die  court  will  decree  gi^j^ .    *^' 
a  redemptioa  on  payment  of  the  money  only  whidi  was  originally 
lent 

But,  in  general,  in  a  plea  (e)  of  a  purchase,  it  is  sufficient  md  jv^femii  if 
denial  of  notice  to  say,  that  at  the  time  of  the  purchase  be  had  ^^^Jj^ 
no  notice,  without  saying,  or  at  any  time  before ;  for,  notice 
before,  is  notice  at  the  time  of  the  purchase,  and  the  party  will,       r  ^gg  i 
in  such  case,  on  its  being  made  appear  that  he  had  notice  before, 
be  liable  to  be  convicted  of  perjury  (v).  » 

If  a  purchaser  has  notice  (y*)  before  the  execution  of  the  NoiwMW^rt 
conveyance,  it  will  bind  him,  although  he  had  no  notice  2^|^^/^ 
before  he  had  paid  his  money ;   for  it  is  all  but  one  transi-  Mn^t^y  «Aoivfc 

^      V  ^^^^^w^^s  ^p^s^aa# 

action  (w).  ^ 

It  is  a  rule  of  the  Court  of  Chancery  (|f),  where  tiie  plaintiff  Fodf,  tfcwmu 
diarges  not  only  notice  in  general,  but  also  special  facts  and  ^^^  ^  woiUe. 

(0  Sel.  Ch.  Ca.  51.  (/)  W^  t.  Wigi[^    1  Atk.  S8f. 

(d)  Casou  V.  Round,  Pre.  Ch.2f6.      [See  HiU  w.Bkkerdikif  Itth  May, 
2  Vent.  361.    SVes.  450.    S  Ch.  Ca.      1801,  Exch.— £d.] 

75.  [sopra,  537,   et  vide  S  £q.  Ca.  (r)  Senhmue  v.  EmrUj  t  Ves.  450. 

Abr.  683,  (O),  n.  (b).— £d.]  [vide  etiam,  9  Atk.  8i5.  Anlea,  S85. 

(e)  Jokme$  V.  THoNMff,  3  P.  Wmf.  Mitford't  PI.  :I16.— £d.] 
t43.  Vide  infra,  KeUiU  v.  Beimel. 


(IJ)  The  defendant  most  swear  he  had  no  notice  at  or  before  the  cxeco-    pr^  q/  ^^^^ 
tion  of  the  deed,  FUzgenUd  v.  Bwrk^  S  Atk.  397 ;  and  thUy  as  stated  fat   ^^^^  wiiihoal 
the  text,  tliou^  notice  i>e  not  charged  in  the  bill.    Wliere  in  the  plea  tlie   n^^ j^ 
purchaser  omitted  to  deny  notice,  and  the  plaintiff  replied  to  it  instead  of  * 

setting  it  down  for  argnment,  it  was  held,  that  if  the  defendant  had  proved 
What  he  had  pleaded,  the  biU  must  have  been  dismissed  with  costs.    Em  v. 
Dolptunj  t  Ball  &,  Bea.  ^IH.  HarrU  v.  lugledew,  3  P.  Wms.  91.    So,  if  in  an 
answer,  notice  be  not  denied,  the  plaintiff  ina^  except ;  Irat  if  he  does  not, 
and  the  defendant  proves  wlwt  he  has  stated  m  his  answer,  that,  it  seems^ 
will  be^afficient.    t Ball  &  Bea.  303.    Bnt  if  a  pnrchaser  6mi« jUefor  ^'    twiU^  hf 
luable  consideration  without  notice,  forbears  to  plead  it,  and  it  is  afterwards   aaiisstoa  l» 
fuUy  proved  that  he  is  snch  a  purchaser,  it  would  be  too  much  to  deprive  him   pUmi  tl. 
of  the  effect  of  his  plea,  merely  because  he  has  not  pleaded  it.  tStMcUff^  v. 
Parfcyns,  6  Dow.  P.  C.  SSO. 

As  to  a  plea  of  purchase  for  valuably  consideration  withoot  noticei  wtt 
the  latter  end  of  the  note  to  p.  677,  poslea. 

(V)  This  gf'neml  rule  however,  most  be  received  with  doe  attention  to 
what  is  said  in  a  former  page.    See  aatea,  546,  in  the  texL 

(W)  8o,  we  have  already  seen,  that  notice  before  the  actual  payment  of  all   ^Tsltee,  brfl&rt 
the  money,  although  the  conveyance  be  executed  and  the  money  secured  to   wAel  tiwt*  U 
be  paid  bv  mortgage,  bond,  or  otherwise,  will  be  equivalent  to  notice  before    masf  U  ^ aeca. 
the  contract.     TovfriUe  v.  iVesik,  3  P.  Wms.  307.    Stsrey  v.  JUrrf  ffiMlssr, 
3  Atk.  630.   Mowt  v.  Mupktmf^  1  Ch.  Ca.  34.    S  Freem.  175|  pi*  <35.  Joaei 
V.  SlanUfjf  2  £q.  Cal  Abr.  685)  pi*  9. 
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Notice  deniedf 
tme  wUnest  not 
gmough  to  proce 
U. 

Bxeeptunu  to 
tkU  ruie. 


[567] 


circumstanccBi  that  tluy  must  be  dewedi  as  weU  as  notice  ia 
general. 

If  notice  (i&)  be  deqied  by  tlie  answer,  and  proved  by  one 
M'itqess  only,  this  is  not  sufficient  foundation  for  a  decree,  and 
the  bill  iQUst  be  cUsmiased  (x). 

But  this  rnle(t)  admits  of  several  distiootions,  as,  althoi^, 
where  the  defendant's  answer  is  a  clear  denial  of  a  fact,  whidi 
is  proved  only  by  one  witness,  the  coiirt  will  not  decree  i^iust 
tlie  answer ;  yet,  where  it  is  not  a  positive  denial  of  tbe  mme 
fact,  but  admits  of  a  difference  (as,  where  it  is  only  a  denial  with 
respect  to  the  defendant  liioaself,  ^nd  admits  the  fact  as  Jaanr 
other,  vihich  will  equally  affect  the  defendant)  the  court,  on  the 
evidence  of  one  undoubted  witness,  will  decree  against  the 
ffotiee  to  (tgeHt  answer.    Tlius,  where  one  onlj/  denies  personal  notice,  which 

is  a  negative  pregpant,  that  still  there  maif  be  notice  to  his 
agent f  which  is  a  fact  equally  matefia),  the  answer  will  not  be 
gofx), 

(h)  1  Ves.  66*  Kingdome  v.  BoqkiOy         (i)  Ibid, 
^re.  Cii.19.  I   • 


MttdlNf  (y). 


Rii/f  ill  tfxt 
confirmed  6y 

lAortty. 


K^ki  to  afeni 
bmdt  principal, 
though  latter 
infant. 


(X)  This  is  QD  old  nile.  So  long  ago  as  the  reign  of  Charles  the  Second 
it  was  held,  that  if  the  plaintiff,  bring  an  original  bill,  setting  forth  a  parol 
agreement,  which  the  defendant  denies  in  his  answer,  one  witness  will  not 
convict  him.  fVakelin  v.  IValthat,  t  Ch.  Ca.  8.  So  in  1683,  in  the  case  of 
iliuan  V.  Jaurdofi,  1  Vem.  161)  the  plaintiff  was  denied  a  decree,  becaase 
he  brou&ht  but  one  witness  against  the  defendant's  answer,  and  the  satte 
was  held  good  law  by  Lord  Keeper  Somers  in  Bnihe  ▼.  Montagju^  S  Cb.  Ca. 
tiS.  and  recognised  by  Lord  Longhborongh  in  Mortimers,  Orekard^  2 Ves. 
jnn.  S44.  In  like  manner,  Ix>rd  Northington  in  Hottarih  n.  Deem^  1  Edeo, 
351  ;  I..ord  Alvanley  in  CranHotcn  v.  Johnstom^  3  Ves.  170 ;  Lord  Eldon  in 
E%>an»  v.BickneUf  6  Ves.  191;  Lord  Redesdale  \n  Biddtdph  ▼.  Si.  Jdb, 
f  Sch.  &  l^f.  539 ;  and  Lord  Manners  in  Dawion  ▼.  MaSMey^  1  Ball  &  Bea. 
S34,  severally  stated  tlie  rule  to  be,  that  if  a  defendant  positively,  plainly, 
and  precisely  denies  an  assertion  in  the  bill,  and  one  witness  only  proves  it 
as  positively,  clearly,  and  precisely  as  it  is  denied,  no  decree  for  relief  caa 
be  made  unless  the  circumstances  of  the  case  so  preponderate,  timt  greater 
credit  upon  the  testimonies  of  both  sides  being  fairly  balanced,  mast  be 
given  to  the  depositions  of  the  witness,  than  to  the  answer  of  the  defendant, 
laying  aside  all  recollection  that  the  oath  of  one  of  tfie  parties  is  that  of  an 
interested  person.  Vide  etiam  S.  L.  Eaat  India  Company  v.  DomM^  9  Ves. 
275.  S,  C.  1  .^mith,  S13.  Cooke  s.  CUegworih,  18  Ves.  19,  and  Smgt^. 
Brooluopp,  ib.  335. 

( Y)  S.  L.  Le  Nete  v.  Le  Neoe,  3  Atk.  649.  8,  C.  S  Ves.  64.  Amb.  436. 
f  Hro.  P.  C.  73.  BienkarHe  v.  Jennent,  S.  C.  f  Vem.  609.  10  Mod.  49f. 
1  ib.  <44,  8  ib.  278.  Coote  v.  Mammon,  «  Bro.  P.  C.  596.  5  ib.  355. 
3  Ball  &  Bea.  304.  £t  vide  postea,  596,  in  notie.  In  a  late  case  a  pur« 
chaser  having  employed  the  vendor's  agent,  who  had  notice  of  an  incnn- 
brance,  was  charged  with  notice,  notwithstanding  the  ptircliase  was  nMde 
under  the  sanction  of  the  court,  and  an  infant  was  interested  in  it.  Trahaia 
r.Steere,  3  Men  v.  Sin.  If  the  rule  that  notice  to  an  agent  is  notice  to  the 
principal  were  otherwise,  great  inconvenience  would  ensue,  and  the  old 
doctrine  of  notice  would  be  in  imminent  danger,  for  as  obsenred  by  Lord 
Talbot,  in  Attomey-Geficrml  v.  GoweTf  2  £q.  Ca.  Ab.  685,  pi.  11.  n.  a  man 
who  had  a  mind  to  get  another's  estate  might  shut  his  own  eyes,  and  employ 
another  to  treat  for  him  who  had  notice  of  a  former  title,  which  wvmld  be 
a  maiiilesi  chjuat.    So  in  Skcldom  v.  Cox,  2  £den,  S28.    &\  C.    Amb.  626, 
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So,  if  the  answer  (A)  be  not  ad  idem^  as  if  the  charge  be   ^[|^«<^  . 
positive,  and  the  answer  only  to  belief ^  that  not  being  suAicient  ^  jtositive  aver- 
to  contradict  what  is   posiUvely  sworn,    the    rule   does    not  *^^' 
apply  (z). 

And  (/),  where  there  are   a   great  many  concurring  circum-  Cirannstancea 
stances  that  strengthen  and  support  tlie  deposition  of  the  wit-  ^^ikf^  i^^f 
ness,  such  case  does  not  come  within  the  before-mentioned  rule ;  timmy  of  wit- 
for  the  oath  of  a  man,  with  circumstances  corroborating  it, 
is  better  than  that  of  a  man  vihose  testimony  is  not  so  sup- 
ported. [  568  ] 

And  if(ii3),  upon  the  whole,  the  evidence  is  not  sufficiently  Case  may  be 
clear,  whereupon  to  make  a  decree,  it  may  be  sent  to  law  to  be  '  "J^nf* 

* 

(k)  Amot  Y.  Biseocy  l  Ves.  95. 97.  (m)  Amot  i<  Bi»eoe,   1  Ves.   97. 

Sed  quaere.  Pember  v.  Matkers,  Bro.  C.  C  5tf. 

(i)  Jantom  ▼.  Rany,   t  Atk.  14].  [S.  C  3  Dick.  .VdO.  aomine  Pemby  v. 

n'alton  V.  Hobs,  ibid.  19.  Afatkew,—E4J] 


Lord  Northingrton  Mid,  it  was  a  fixed  and  settled  principle,  that  notice  to 

an  agent  was  notice  to  a  principal.     It'  it  were  held  otherwise  it  would 

cause  great  ioconveuience,  and  notice  would  be  avoided  in  every  case  by 

employing  agents.    Notice  therefore  to  the  agent  is  clearly  notice  to  the 

principal.  But  the  agent  cannot  stand  in  the  place  of  the  principal  until  the 

relation  of  principal  and  agent  is  constituted ;  and  as  to  all  the  information 

which  he  has  previously  acquired,  the  principal  is  a  mere  stranger.    Con* 

aequenUy,  to  alfect  a  principal  with  notice  through  tlie  means  of  his  agent,   Sut  notice  to 

the  notice  must  be  in  the  same  transaction,  and  while  the  rehition  of  prin-   agent  mast  bo 

ripal  pud  agent  subsists.     Fitzg.  t?97.    Barn.    220.     4th    resolution  in   in  sawu  troMM- 

Worsky  v.  Searboro%  3  Atk.  S9i.    HUm  t.  il/t/l,  13  Ves.  l«t.    HmmUon  y.   Q^Mk 

Royse^  t  Scb.  6i  Lef.  :»I5.    Mouni/ord  v.  Scott,  :»  Madd.  Rep.  34.    Bnt 

notice  will  not  be  presumed  merely  from  the  circumstance  or  title  deeds 

having  been  laid  before  a  counsel  or  attorney*  or  from  any  tiring  that  coald 

not  be  supposed  to  make  an  impression  on  the  memory.  Aahky  t.  BaUke, 

%  Ves.  370. 

The  same  role  that  notice  to  be  binding  mast  be  in  the  same  transaction,  ^^nne  as  to  var» 
applies  to  the  purchaser  himself,  as  well  lu  to  an  agent  or  attorney.  Upon  thaler  himself. 
the  point  whether  the  pnrcliaser  sliould  be  deemed  to  have  had  notice 
of  judgments,  Lord  Redeadale  in  one  case  made  this  distinction  t.— If  a 
man  purchases  an  esti^te  under  a  deed,  which  happens  also  to  relate  to  other 
lands  not  comprised  in  tha^  purchase,  and  after  purchases  the  other  lands 
to  which  an  apparent  title  is  made  independent  of  that  deed,  the  former 
notice  of  the  deed  will  not  of  itself  affect  him  in  the  second  transaction,  for 
he  was  not  bound  to  carry  io  his  recollection  those  parts  of  a  deed  which 
bad  no  relation  to  the  particular  pnrchase  he  was  tlien  about,  nor  to  take 
notiee  of  more  of  the  deed  than  affected  his  then  pnrchase.  But  if  a  man 
agrees  to  purchase  nnder  limitations  in  a  deed,  which  make  it  necessary 
upon  that  transaction  for  him  to  look  into  that  deed,  and  the  deed  contains 
recitals  of  judgments  alTecting  the  lands  he  has  so  agreed  to  purchase,  he  is 
bound  by  those  jnrigments,  for  he  has  a  right  to  see  the  whole  deed  under 
which  be  purchased,  and  therefore  must  be  taken  to  have  seen  the  whole, 
and  must  consequently  be  presumed  to  have  taken  notice  of  every  thing 
contained  in  it  affoettng  his  purchase*  UmmUon  v.  K^yse,  2  Sch.  ik  Lef. 
31^,  cited  also  postea,  .^75,  in  uetis  quotl  vide. 

(Z)  As  to  tlie  learned  author's  qusere  in  note  {k\  the  Master  of  the  Rolls  Author's  queers 
in  a  late  case  remarked,  that  it  was  said  with  trutli,  that  wh^re  the  answer  ofccr»r«M. 
is  not  as  positive  as  the  testimony  of  the  witness,  the  testimony  of  the  wit- 
ness shall  prevail  agatnst  tlie  answer,  or  supposing  the  answer  positive,  yet 
if  tlie  testimony  of  the  witness  be  <M>nfirmed  by  circumstances,  in  that  case 
also  the  testimony  of  the  witness  so  supported  and  confirmed,  shall  prevail 
againbt  the  answer,    riling  v.  Armitagey  12  Ves.  80. 
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light  to  call  for  it  If  it  consist  of  a  term  attendant  on  the  inberitance, 
notice  to  the  trustee  will  make  his  assignment  in  favour  of  a  second  incum- 
brancer a  breach  of  trust  but  no  more,  see  antea,  508. 

Sd.  As  to  tlie  priority  of  incumbrances  equity  creates  no  new  title,  but  ^o  equitahU 
merely  refuses  to  take  away  the  protection  which  the  lesal  estate  affords  to  priority, 
fSa/t  person  holding  it^  by  enabling  him  at  any  time  to  take  possession  of  the 
estate  in  an  ejectment  at  law.  Amon^  mortgagees  where  none  has  the 
legal  estate^  the  rule  in  equity  is,  qu%  prior  est  tempore  jiotior  est  Jure^ 
t^  i*,  Wms.  491|  1  Bro.  C*  C.  63 ;  and  therefore  the  buying  a  first  mortgage 
when  the  le^  estate  is  in  a  third  person  will  be  of  no  avail.  Clark  v.  Abbots 
Bam.  C.  C.  457.  Msrrett  v.  Posfce,  3  Atk.  5«.  MuHkews  v.  Cartforigkt^ 
%  ibid.  347.  Pmfret  v.  WwdMr,  2  Yes.  486.  WwrtUtf  v.  Birkhead,  2  ibid. 
571.  5  Atk.  809.  BeUker  v.  Binforthy  6  Bro.  P.  C.  28.  Robinson  ▼.  Da- 
«ifoK,  1  Bro.  C.  C.  63.  WiUmf^  v.  Wmtmghhfi^  1 T.  R.  763.  So  also,  a 
fourth  mortgasee  gains  no  priority  by  purchase  of  the  second  mortgage, 
antea,  473.  where,  however,  the  steward  of  a  manor  mortgaged  his  estate 
four  times,  but  entered  the  admittance  of  the  third  mortgage  in  a  wrong 
book,  contrary  to  the  custom  of  the  manor,  prioriw  was  decreed  in  favour 
«f  the  fourth  mortgagee,  on  the  ground  that  be  had  no  notice  of  the  third. 
It  being  entered  in  a  wrong  book.  WelmoM  v.  Warrmj  ft  £q.  Ca.  Abr.  495, 
pi.  9.    S.  C  postea,  571,  m  notis. 

4th.  The  question  of  priority  between  incumbrances,  if  the  legal  estate   Except  wkm 
has  not  been  got  in,  depends  on  the  better  risht  to  caU  for  it;  and  the   legal  estate  old- 
prior  incumbrancer  if  he  has  that  right,  is  in  equity  in  the  same  state  as  if  he   standitign 
bad  an  actual  assignment.    Knott  ex  parte,  11  Yes.  618,  et  vide  antea,  477. 
n.  (S). 

5th.  Nothing  bat  a  mere  voluntary  and  unjustifiable  concnn'ence,  on  the   j\atnoncwuni 
part  of  the  mortgagee,  to  the  mortgagor's  retaining  the  title  deeds,  will  be  ^  ptrmiUUut 
deemed  a  reason  for  postponing  such  mortgagee  to  subsequent  incnm-   mJrtrarorto 
braacei.     Plumb  v.  Flnit,  2  Anstr.  432.    1  Fonb.  167.     Bamttt  v.  IVestom^   retidttdZda 
12  Yes.  130.    Harper  v.  Fmdder^  4  Madd.  129.  antea,  54.  57,  and  473,  of  * 

this  edition.  Bat  though  courts -of  equity  will  not  on  such  ground  post* 
pone  the  first  mortgagee,  yet  it  seems  tiiat  they  will  not  ti^e  from  the 
second  mortgagee  tl^  title  deeds,  unless  tlie  first  mortgagee  will  undertake 
to  pay  fahn  his  money.  Head  v.'  Egertoa^  3  P.  Wms.  S79«  et  vide  507, 
antea,  and  note  there,  and  postea,  603*  » 

6th.  Standiae  by,  and  wilfully  permitting  a  mortgage  transaction  to  pro-    Or  striding  bg 
ceed  without  disclosing  a  prior  incumbrance  (if  any),  will  postpone  the   and  eneonrag^ 
party  so  tacitly  acquiescing  in  the  subsequent  incumbrance,  and  will  entitle   ing  sabseqund 
the  other  party  to  a  priority.    Bamett  v.  9ViUSf  Pre.  Ch.  131,  et  vide  antea,   mortgage, 
463.  &  466,  as  to  witnesses.  So,  an  absolute  denial  of  a  prior  incumbrance, 
if  informed  that  other  sums  are  about  to  be  lent,  will  postpone  the  person 
oo  denying  his  debt  and  security  and  give  a  preference  to  the  other  party, 
antea,  472 ;  et  vide  antea,  468,  as  to  where  a  person  makes  a  iuoe  re- 
presentation through  mistake. 


bis  equity  of  redemption,  he  will  have  a  priority  to  all  the  mesne  nmrtgages;  prioritp, 
Bamtt  V.  Weston,  12  Yes.  130,  and  that,  notwithstanding  the  mesne  mnrt- 
g^^s  are  duly  registered,  postea,  640. 

6th.  An  equitable  mortgage  by  i^ssessien  of  the  title  deeds,  confcra  on   PrtMtly  6y 
the  person  holdii^  the  deeds  a  priority  to  other  creditors.    So  does  a  letter  equitabte  mo 
to  a  specific  creditor  agreeing  to  make  him  a  mortgage.    See  the  Index,  gage, 
title  Equitable  Mortgage,  and  ant4*a,  459. 

9th.  As  connected  with  the  subject  in  hand,  it  mav  not  be  amiss  to  ob-   Aeeeieratiw* 
•erve,  that  it  appears  to  have  been  thought,  that  if  there  are  two  mort* 
gagees,  and  the  first  in  pohit  of  charge  buys  in  the  inheritance,  he  will 
tliereby  let  in  the  other  on  the  estate  discharged  of  the  prior  mortgage. 
3  Prea.  Con.  572.    See,  however,  Kenedy  v.  Daly,  1  Sch.  6t  Let  355. 

lOtfa.  In  a  cAe  where  one  seised  in  fee,  suliject  to  several  equitable  in-   Priority  5y  en- 
cumbrances, conveyed  Ae  legal  estate  by  way  of  mortgage  and  covenanted   ception  in  eoc^ 
against  incumbrances,  except  some  of  the  equitable  incumbrances  which   nant  against  in- 
were  later  in  date  than  others;   it  was  held,  that  the  asertgagee  was  a   enmbrances^ 
trustee  for  the  excepted  creditors  only,  who  had  by  that  means,  acquired  a 
preference  to  the  equitable  claims  of  their  companions.    Ingram  v.  Pethmup 
Amb.  153. 

II.  As  to  Tackmg:— 1st.  A  puisne  mortgagee,  may  tack  his  incumbrance       Tackiva 
to  a  prior  satisfied  mortgage  of  the  legal  estate,  and  thereby  obtam  a  pre-  jm^  be  of 
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tiroioet  to  tiie  mesM  mortme,  Jadgmenti,  or  ofKer J^HttiBeep.«f  wiuclf 
he  hftd  no  notice,  at  or  before  tfft  execution  of^liu  nbftgaf(e  as  dtrtin' 
gnitbed  from  notice^  at  or  before  tke  time  of  his  completing  de  purchase 
of  sncb  satisfied  mortgage ;  iiocice  of  the  eigne  mortgage  at  toe  latter 
period  not  being  of  any  avail,  see  postea,  606. 

ed.  There  cannot  be  any  tacking  of  one  mortgage  to  another  .nnkas  the 
prior  mortgage  be  forfeited,  antea,  551. 

5d.  A  poim  mortgagee  may  tack  his  mortgage  to  the  eigne  incnrabraoce, 
whether  the  incnmbnutce  Ive  a  mortgage  or  a  judgment,  antea,  480,  4B1. 
And  tkttt,  whether  it  be  of  part  only,  or  of  the  whole  estate  comprised  intlK 
paisne  incnmbrance,  (ante,  510,)  provided  the  eigne  incnmbranee  confer  a 
title  to  the  l^gal  estate.  But  a  second  mortgagee  or  assignee  of  tlie  cqnity  of 
redemption,  will  not  be  compelled  to  redeem  both  the  mortgage  and  judg- 
ment, where  the  first  mortgagee  bays  in  a  subsequent  juc^pnent,  without 
the  consent  of  the  mortgagor,  antea,  5S6.  And  it  is  very  questionable, 
whether  on  a  bill  toforeeJoee,  the  mortgagor  himself  would  be  compelled  to 
pa^  more  than  the  principal,  interest,  and  costs  on  the  first  mortgage,  though 
It  IS  possible,  that  on  a  bill  to  redeem,  he  may  be  decreed  to  pay  both  the 
mortgage  and  the  judgment  too. 

4th.  So,  a  mortgagee  may  tack  to  his  security  further  sums  lent,  if  he 
have  no  notice  of  mesne  incumbrances  at  the  time  of  making  such  further 
advances,  antea,  53f .  And  if  he  take  a  judgment  for  such  further  ad- 
vances, It  will  be  the  same. 

5th.  A  first  mortgagee  may  tack  subsequent  judgments  to  his  mortgage, 
if  he  have  no  notice  of  the  intervening  incumbrances,  antea,  &33.  Skepperd 
V.  Tttley,  S  Atk.  350.    Anon,  t  Yes.  669. 

6th.  A  mortgagee  may  tack  his  subsequent  bond  to  his  mortgage,  as 
against  the  mortgagor  and  his  heir  (if  bound),  or  beneficial  doTisee,  but  not 
as  against  creditors,  trustees  for  Creditors,  or  other  persons  entitled  lor  a 
valuable  consideration  either  under  the  mortgagor,  or  under  his  heir,  eae- 
6utor,  or  devisee.    Coleman  v.  fKtacA,  1  P.  Wms.  775.    PoteU  v.  Corbet^ 

5  Atk.  556.  TroMghton  v.  Troughion,  1  Ves.  87.  Heamea  v.  fiance,  3  Atk. 
630.  Lothian  v.  Hauell,  3  Bro.  C.  C.  16«.  Bayley  v.  Robinaon^  Pre.Ch.  89. 
ibid.  196,  and  It  Mod.  559.  Ecelee  v.  ThaweA,  nomine  Anon.  2  Vera.  177. 
£t  vide  antea,  pages  3 18.  351  and  352,  of  this  edit,  notes  (G),  (K),  and  (L). 
A  distinction  has  been  taken  in  reference  to  tacking  bonds,  between 
a  bill  to  redeem  and  a  bill  to  foreclose.  In  the  former  case,  it  is  said,  the 
mortgagor  shall  not  redeem  without  payiug  the  subsequent  bond  debt,  is 
well  as  the  money  secured  on  mortgajre ;  and  in  the  latter,  that  be  will  be 
liable  to  pay  the  mortgage  debt  only,  for  that  the  bond  was  originally 
no  lieu  on  the  land,  1  Ch.  Ca.  164.  2  ibid.  t94.  1  Ch.  Kep.  f47.  1  Veru. 
S45.  Pre.  Ch.  407.  Oilb.  Eq.  Ca.  96.  lint  the  rule,  as  stated,  seems  to  be 
correct  withont  the  distinction.  It  is,  however,  now  clearly  settled,  that 
the  right  to  attacli  a  subsequent  bond  debt  to  a  mortgage,  cannot  be  made 
available  agafaist  an  assignee  of  the  equity  of  redemption.  Adam»Y.  ClaxtoOf 

6  Ves.  229.  Tronghlon  v.  Troughton,  1  ibid.  86.  Jackson  ¥.  Langfordy 
nomine  Anon,  H  Ves.  66'if  and  Heamen  v.  Bance^  ubi  supra,  and  note.  If  a 
person  indebted  by  mortgage  and  bond  pay  money  to  his  creditor  generally, 
the  creditor  may  apply  it  in  discharge  either  of  the  mortgage  or  tlie  )>ood. 
IVilkinson  v.  Sleme^  ^  Mod.  4«7. 

7th.  But  a  mortgap^ce  will  not  be  allowed  to  tack  simple  contract  debts 
tqf  his  mortgage,  although  the  mortgagor  may  have  entered  into  a  parol 
agreement,  that  be  shaU  be  at  liberty  so  to  do.  See  antea,  of  this  ediC 
p.  524,  n.  (S). 

8th.  A  creditor  by  judgment,  statute,  or  recognizance,  buying  in  the  first 
mortgage,  cannot  tack  the  judgment,  statute,  or  recognisance,  to  the  mort- 
gage, because  he  did  not  lend  his  money  on  the  credit  of  tlie  land ;  nor 
he  be  called  a  purchaser,  having  no  present  right  in,  but  merely  a  lien 
the  land.  fVortley  \.  Birkhead,  2  Ves.  571,  antea,  p.  526.  A  mere  judg- 
ment creditor,  though  he  drals  originally  for  a  lien,  does  not  get  an  estate  la 
tlic  land,  he  has  neither  jus  in  ff ,  nor  jus  ttd  rem.  But  if  there  be  once  a 
creditor  by  mortgace,  and  he  afterwards  advances  money  upon  a  judgment, 
the  court  will  intend  that  he  makes  that  advance,  meaning  to  take  a  secu« 
rity  upon  the  land  for  both,  and  he  may  tack;  bur,  if  he  remains  a  mere 
judgment  creditor,  the  court  says,  he  does  not  deal  upon  the  faith  of  the 
land  in  this  sense,  that  he  does  not  contract  for  an  interest  in  tiie  land, 
a.nd  then  he  cannot  t&ck.'^Knoit  ex  pat*te,  1 1  Ves.  617. 

9th.  So,  a  bond  creditor  gains  no  preference  by  buying  in  the  first  mart* 
gage,  for  he  cannot  tack  his  t>oni  to  the  mortgage  against  anbseqneat  io* 
cumbranccrs. 
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loth.  A  mottgsttepf  wpj/kdlAB  cannot  tack  a  judgment  to  bb  mortgage,   Kor  judgment 
because  judgmMfFcq^  noi  affect  lands  oftliii^  tenure.    Cdimofi  v.  Pocky   to mortf^age  qf 
6  Vin.  Abr.  2f ;,  pU  6.  *    *       .  cQjtffholdi. 

11th.  A  mortgag;^  in  Ireland  is  pret ented^  by  t|!ie  operation  of  the  re-    jiekingin 
fistry  act  (dAnne,  c.  f.  Irish  Siat.)  froiu  tacking,  so  as  to  gain  a  priority   Ireland, 
against  mesne  registered  Incumbrances.    See  LtUouch  yhDunsottf,  1  Seh.  6i 
Lef.  154,  and  postea,  C41,  towards  the  latter  end  of  the  note  tli^re. 

12th.  The  right  of  the  first  mortgagee  who  has  the  le9[al  estate,  to  tack    Tq  f^j^^  ^^^j^ 
as  against  mesne  mortgagees,  does  not  cover  a  mortgage  of  the  equity  of  ineumbfmc€i 
redemption  coming  to  him  as  executor.    For  it  is  just  tho  same  a»  if  the   musC  be  held  in 
estate  were  in  two  different  persons,  being  in  the  same  person  ui  different   Muneru-Af. 
capacities.    The  legal  estate  is  in  him  in  his  own  right,  and  the  equitable 
interest  in  him  in  right  of  another.    The  legal  and  equitable  estate,  there- 
fore cannot  unite  to  the  effect  of  squeezing  out  (as  it  is  termed)  nueme 
mortgagees,  per  Sir  William  Grant,  in  Barnet  v.  fVeaton^  12  Ves.  135.    But 
as  no  authority  was  produced  on  either  side,  Sir  William  Grant  wished  to 
tee  whether  any  decision  had  taken  place  on  the  question,  and  whether  it 
had  ever  been  discussed.    If  he  found  any  tiling  upon  it  he  would  mention 
it.    But  the  cause  was  not  mentioned  again. 

ISth.  A  mortgagee  will  not  be  permitted,  as  against  the  assignees  of  a   jy^  taekktg 
bankrupt,  to  tack  a  mortgage  made  subsequently  to  the  act  of  bankruptcy,    agaimt  as- 
though  without  notice  and  previous  to  the  commission ;  nol,  though  he  have   gigjieea  o/bank* 
the  legal  estate.    Herbert  ex  parte^  13  Ves.  183.    This  case  was  decided  a  ^p^  when* 
few  months  after  the  passing  of  Sir  Samuel  RomiUy's  act,  and  without  any  * 

reference  to  that  statute.  It  is  denied  to  be  law  by  Mr.  Sugden,  in  his 
Treatise  on  Vendors  and  Purchasers,  p.  64?',  5th  edit.  Its  authority  will 
be  more  fully  investigated  in  a  future  note,  vide  circiter,  604,  u  Noftf,  to 
which  reference  is  made.  And  it  is  observable  here,  that  in  another  case. 
Baker  v.  Harrie,  16  Ves.  397,  (which  also  has  been  denied  to  be  law,  see 
n.  (W).  p.  533,  antea,  of  this  edit),  where  there  were  first  and  second  mort- 

gagees,  and  the  mortgagor  was  a  bankrqpt,   the  first   mortgagee  was 
eld  entitled  to  tack  to  his  mortgage  a  subsequent  judgment  docketed, 
thonsh  no  execution  had  issued  at  the  time  of  the  bankruptcy. 

III.  On  the  subject  of  Notice,  (which  forms  the  concluding  subject  ot  Korica* 
this  chapter,  and  occupies  the  whole  of  the  succeeding  one ;)  it  is  merely  ne- 
cessary to  remark  in  tnis  place,  that  neither  an  act  of  bankruptcy,  8  Yem« 
592.  2  Ch.  Ca.  13.  For.  65.  4  Burr.  2425.  11  Ves.  609.  poster,  603 ;  nor  a 
commission  of  bankruptcv,  2  Vern,  156-7.  East,  161,  sed  vide  antea,  565. 
n.  (T);  nor  a  decree  of  the  Court  of  Chancery,  Toth.  45.  1  Vern.  57. 122; 
nor  the  docketing  of  a  judgment,  2  Cb.  Ca.  47. 170.  Amb.  154.  1  ibid.  37. 
3  Freem.  176,  will  of  itself  be  notice  to  a  purchaser  or  mortgagee ; 
Dor  will  the  enrolment  of  a  bargain  and  sale,  or  the  registration  of  a  deed 
in  a  register  county,  be  of  itself  notice  to  a  subsequent  mortgagee  of 
the  prior  incumbrance,  Moreeock  v.  Diekintf  Amb.  678.  Cheval  v.  NichoUe^ 
1  Str.  664.  See  on  this  subject,  BaaheU  v.  BuaheU^  1  Sch.  &  h&t  92. 103, 
and  see  ibid.  137  and  157,  as  also  postea,  634.  But  note,  a  public 
act  of  parliament,  2  Ves.  48;  and  a  Us  pendens,  antea,  553,  will  be 
notice  to  all  the  world.  Lastly,  it  may  not  be  amiss  to  mention,  that  actual 
notice  of  a  bargain  and  sale  not  enrolled,  3  Atk.  651,2,  or  of  a  deed  not 
registered,  BuaheU  v.  BusheU,  1  Sch.  6c  Lef.  102.  y^orsUy  v.  De  Mattos^ 
1  Burr.  474,  et  vide  2  Sch.  &  Lef.  532  ;  or  of  a  judgment  not  docketed, 
Daeis  v.  Strathmore,  16  Ves.  419,  will  respectively  affect  a  purchaser;  and 
be  binding  on  him  in  equity  in  tlie  same  msmner,  an  if  the  bargain  and  sale 
had  been  enrolled,  the  deed  registered,  or  the  judgment  docketed.  But  a 
mortgagee  need  not  give  notice  of  his  mortgage  to  a  purchaser  of  the  estate* 
Osborne  v.  Lea,  9  Mod.  97. 
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